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BOOK  III.-OF   PRIVATE  WRONGS. 


CHAPTER  I. 
Of  thb  Rbdbbss  op  Pbitatb  Wbonos  bt 

THB  MBBB  ACT  OF  THB  PA&TIBS....Page  2  tO  16 

1.  Wrongs  are  the  privation  of  right;  and 
are,  I.  Private.     II.  Public 2 

2.  Private  wrongs,  or  civil  iiguries,  are  an 
infringement,  or  privation,  of  the  civil 
rights  of  individuals,  considered  as  indi- 
viduals         2 

8.  The  redress  of  civil  injuries  is  one  prin- 
cipal object  of  the  laws  of  England 8 

4.  This  redress  is  effected,  I.  By  the  mere  act 
of  the  parties.  II.  By  the  mere  operation 
of  law.  III.  By  both  together,  or  suit  in 
courts 8 

6.  Redress  by  the  mere  act  of  the  parties 
is  that  which  arises,  I.  From  the  sole  act 
of  the  party  injured.  II.  From  the  joint 
act  of  all  the  parties 8 

6.  Of  the  first  sort  are,  L  Defence  of  one's 
self,  or  relations.  II.  Recaption  of  goods. 
III.  Entry  on  lands  and  tenements.  IV. 
Abatement  of  nuisances.  V.  Distress — 
for  rent,  for  suit  or  service,  for  amerce- 
ments, for  damage,  or  for  divers  statu- 
table penalties, — made  of  such  things  only 
as  are  legally  distrainable ;  and  taken 
and  disposed  of  according  to  the  due 
courseof  law.    VI.  Seizing  of  heriots,  &C..8-15 

7.  Of  the  second  sort  are,  I.  Accord.  II. 
Arbitration 15-16 

CHAPTER  II. 

Of  Redrbss  bt  thb  mbbb  Opbbation  of 
Law 18  to  21 

1.  Redress,  effected  by  the  mere  operation 
of  law,  is,  I.  In  case  of  retainer ;  where  a 
creditor  is  executor  or  administrator,  and 
is  thereupon  allowed  to  retain  his  own 
debt.  II.  In  the  case  of  remitter;  where 
one  who  has  a  good  title  to  lands,  &c. 
comes  into  possession  by  a  bad  one,  and 
is  thereupon  remitted  to  his  ancient  good 
title,  which  protects  his  ill-acquired  pos- 
session  18-21 

CHAPTER  III. 

Of  COTTRTS  IN  OBNRRAL 22  tO  26 

1.  Redress  that  is  effected  by  the  act  both 
of  law  and  of  the  parties  is  by  suit  or 
action  in  the  courts  of  justice 22 

2.  Herein  may  be  considered,  I.  The  courts 
themselves.  II.  The  cognizance  of  wrongs, 
or  injuries,  therein.  And  of  courts,  I. 
Their  nature  and  incidents.  II.  Their 
•everal  species 28 

8.  A  court  is  a  place  wherein  justice  is  ju- 
dicially administered,  by  officers  dele- 
gated by  the  crown:  being  a  court  either 

of  record,  or  not  of  record 28-24 


4.  Incident  to  all  courts  are,  a 
fendant,  and  judge :  and  wi 
are  also  usually  attorneys,  ai 
or  counsel,  viz.,  either  barrii 
jeants  at  law 

CHAPTER  IV 

Of  thb  Public  Courts  of  C 
AND  Equity 

1.  Courts  of  justice,  with  regi 
several  species,  are,  I.  O 
or  general  jurisdiction  thn 
realm.  IL  Of  a  private  or  t 
diction 

2.  Public  courts  of  justice  are,  ] 
of  common  law  and  equity, 
clesiastical  courts.      III.    T 
courts.     IV.  The  maritime  oc 

8.  The  general  and  public  ooi 
mon  law  and  equity  are,  I.  1 
piepoudre,  II.  The  court-b 
The  hundred  court.  IV.  ' 
court.  V.  The  court  of  Coi 
VI.  The  court  of  King^s  B 
The  court  of  Exchequer, 
court  of  Chancwy.  (Which 
courts  of  equity  as  well  at 
The  courts  of  Exchequer-Cl 
The  house  of  Peers.  To  wk 
added,  as  auxiliaries,  XI.  Tl 
Assize  and  XUi  Prius •. 

CHAPTER  V. 

Of  Coubts  Ecclbsiastical,  Mi 
Maritimb 

1.  Ecclesiastical  courts,  (which 
rated  from  the  temporal  bj 
Conqueror,)  or  courts  Chrltl 
The  court  of  the  Archdeacoi 
court  of  the  Bishop's  Con!«istor 
court  of  Arches.  IV.  The  eon 
liars.  V.  The  Prerogative  < 
The  court  of  Delegates.  VB 
of  Review 

2.  The  only  permanent  militai 
that  of  chivalry  ;  the  courts* 
nually  established  by  act  of 
being  only  temporary 

8.  Maritime  courts  are,  I.  The  ( 
miralty   and  Vice-Admiralty 
court  of  Delegates.     III.  Th« 
Privy  Council,  and  others  att< 
the  king's  commission,   for 
prize-causes 

CHAPTER   VL 

Of  Courts  of  a  Spbcial  Juriso 

1.  Courts  of  a  special  or  priva 

tion  are,  I.  The  forest  courts 

the  courts  of  attachments,  r«| 
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l*B|Ce  71-9o 
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8.  riril  injurien  cofcniiAblc  in  the  courts 
ninriiinie  are  iiguries  in  tbeir  nature 
of  e(»ninion-law  cognixance.  but  Rrining 
wholly  upon  the  seu,  and  not  within  the 
preciiic-tit  of  any  county.  The  proceed- 
in^H  are  herein  aluo  much  conformed  to 

theciTil  law Page  1< MM 09 

.  't.  AH  other   iigurieH  are  cognizable   only 
in  the  court]*  of  common  law:  of  which 

in  the  reninindcr  of  thin  book 109-114 

10.  Two  of  them  an^  however,  com- 
uiiHriilile  by  these,  and  other*  inferior 
court!*:  yiz.  I.  Kefunal,  or  neglect,  of 
jiiitiee.  Keniedip!):  by  writ  of  prore^ 
drwh*,  or  mtimiamuM.  11.  Kncroachment 
of  juri'<diction.  Kenie<ly :  by  writ  of 
prohibition lUy-114 

CHAPTEIl   VIII. 

Or  WRfiNr.M.  AMI  THEIR  RkMEMEP.  nENPKl'T- 

tSti  TIIK   KUillTK  <»!'  I'KHKllNfl ]15tol43 

1.  In  treuiing  of  the  cognizanre  of  injuries 
bv  the  coiiriM  of  rommon  liiw,  niiiv  be 
con»«i»Ierfil.  1.  The  injuries  tbeuiMflvps, 
and  thpir  rp«pei*tive  rmiedie?*.  II.  The 
piir¥nii!«  of  tho}ie  reined iex  in  the  nevernl 
fnurtM 115 

2.  Injuries  between  fiubjeot  ami  Hubject, 
riigni/iible  by  the  e«»urt!«  of  common 
l:iw.  riri'  in  ^i*n('r:il  reiiirilii'd  by  pntling 
ill*'  piiiiy  iiijiirrd  into  pn»<».«'».sion  <if 
th:ii    liv'hi    whiT«'tif   he    is    iiiiju.-ily    de- 

pt  ivi'd ll."* 

o.  Tliix  ii  i't!«Ttfi|.  1.  I»v  dl■li^^'l■v  ol"  the 
iliitit;  di.'t:iin<  d  tn  tlii'  rivrliMul  owner. 
II.  >VIii'ilnT  ib'i!  ifiiM'ilv  i««  iMlhor  iiii- 
piiixiiblf  iir  iri:idr«(ii;it«'.  by  jriviiig  the 
piiriy  injnrfd  a  ^:lti«t'»etilln  in  da- 
iiiN};p«<  110 

4.  The  i!i'»iruiiM*nt«*  bv  whiidi  ibi'-e  n-me- 
•  lir«.  m.-iv  bi'  iiliiiiinfd  are  Mill**  nr  !u*- 
liiiii-:  wlii' Ii  an*  ib^fincd  !<»  be  thi>  b'^;il 
di-iij:in>l  'iI"  I'lio-  li^lif  :  iiinl  llu-**'  iire, 
1.  P.r-..nil.      II.  i:.-.il.     Ml.  Mi\i-l...lU;-I18 

•'».  Injiitii'H  wlii'i-rot'  >nnie  !uv  wiih.  ntluTS 
wii)ii>ut.  tmri'-  art-.  1.  Iiijiuii'ri  in  the 
riiihi*  of  pi'i-iiii-*.  II.  hijurii'>  t«»  the 
ri^lii«-  nf  pri'jTiTy.  .\nil  the  tunnrr  are, 
I.  Iiijurii-  !■•  flu*  lib.-'. 'Into,  II.  Injuries* 
!■■  rln'  r»'l  lli^^•.  riu'lif**  •■!"  prr**!-!!"* 1 IS-1 10 

•*•.  Till'  ;ib-iliit»'  ii;:hi-  of  iiMli\idu:iU  nre, 

I.  Pi'T"i'li:il  '•O'MllitV.  II.  riT»*onill  libiT- 
ly.  III.  I'riv.itr  piMprrly.  ■  >••«•  Ibnik  I. 
<li.  I.)  T"  whiidi  thf  iiijnrii*"*  ni«*l  be 
r.irn**pi'irb'ni Ill* 

7.  Iii'MtitN  t.i  pi'i-Minal  >o«'nrity  are.  I. 
\L'iin-f  :i  ri: m-  lil'o.  11.  .\L"»i'i"S|  bis 
l-.n;*'".  III.  .\L::iiii<»t  hi^  b.-.|y.  IV. 
.Xt'iiin"!  hi"  luTilrh.  V.  ,V^;iiii-i  his  re- 
puiatiiiTi.  -'I'lii'  tii'^t  mn*'t  be  rr:Vi:«-<i  to 
thi*  iji'M  I k 119 

*•.  Injtiii'-*  iii  the  litubs  rin-l  h>"\\  are, 
I.  Tl.n-iT".  II.  .\<i*rnjli.  HI.  Uarrerv. 
IV.  Wiiiiii-li'::;.  V.  M-i\h<-iii.  nrnicilv: 
by  iii'ii  Ti  1-1  lrt'-p:i"'»  11  »f  armu,  tor 
.i-ilii  >jr- I'JO 

'.'.  Iniuiiv    til    lit' ill li,     bv    Hiiv    niiwbide- 

m  m 

M'lii*'  prartiri'i.  iire  rniiediod  )»y  a  spe- 
cial rii-iii<n  I't  trespa^!*  oil  the  rase,  t'or 
damiigi-s 121 


Tl 
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10.  Injuries  to  reputation  are,  I.  Slander- 
ous and  malicious  words.  Remedy :  by 
action  on  the  case,  for  damages.  II. 
Libels.  Remedy  :  the  same.  III.  Mali- 
cious prosecutions.  Remedy :  by  action 
of  conspiracy,  or  on  the  case,  for  da- 
mages  Page  123 

11.  The  sole  injury  to  personal  liberty 
is  false  imprisonment.  Remedies:  I. 
By  writ  of,  1st,  mainprixe;  2d\j y  odio  et 
alia;  8dly,  homine  rq>Ugiando;  4thly, 
habecu  corpus;  to  remove  the  wrong. 
II.  By  action  of  trespass;  to  recover 
damages 127-138 

12.  For  injuries  to  private  property,  see  the 
next  chapter. 

18.  Injuries  to  relative  rights  affect,  I. 
Husbands.  U.  Parents.  III.  Guardians. 
IV.  Masters 138 

14.  Iiguries  to  a  husband  are,  I.  Abduc- 
tion, or  taking  away  his  wife.  Remedy : 
by  action  of  trespass  de  ttxore  rapta  et 
aMuctat  to  recover  possession  of  his 
wife,  and  damages.  II.  Criminal  con- 
versation with  her.  Remedy:  by  ac- 
tion on  the  case,  for  damages.  III. 
Beating  her.  Remedy:  by  action  on 
the  case,  per  quod  eonaortium  amitUf  for 
damages 139 

15.  The  only  iigury  to  a  parent  or  guar- 
dian, is  the  abduction  of  their  children, 
or  wards.  Remedy :  by  action  of  tres- 
pass, ck  film,  vel  autodiu,  raptis  vel  ab^ 
ductis;  to  recover  possession  of  them,  and 
damages 140-141 

16.  Injuries  to  a  master  are,  I.  Retain- 
ing his  servants.  Remedy:  by  action 
on  the  case,  for  damages.  II.  Beat- 
ing them.  Remedy:  by  action  on  the 
case,  per  quod  aervitium  amisit;  for  da- 
mages  141-148 

CHAPTER  IX.      . 

Of  Injuries  to  Personal  Pbopebtt..  144  to  166 

1.  Iiguries  to  the  rights  of  property  are 
either  to  those  jof  personal,  or  real,  pro- 
perty   144 

2.  Personal  property  is  either  in  possession, 

or  in  action 144 

3.  Iiguries  to  personal  property  in  posses- 
sion are,  I.  By  dispossession.  II.  By 
damage,  while  the  owner  remains  in 
possession. 

4.  Dispossession  may  be  effected,  I.  By  an 
unlawful  taking.  II.  By  an  unlawful 
detaining 144 

6.  For  the  unlawful  taking  of  goods  and 
chattels  personal,  the  remedy  is,  I.  Ac- 
tual restitution;  which  (in  case  of  a 
wrongful  distrens)  is  obtained  by  ac- 
tion of  replevin.  II.  Satisfaction  in 
damages:  1st,  in  case  of  reacous^  by 
action  of  reacoua^  pound-breach,  or  on 
the  case ;  2dly,  in  case  of  other  unlaw- 
ful takings,  by  action  of  trespass,  or 
trover 145-151 

6.  For  the  unlawful  detaining  of  goods 
lawfully  taking,  the  remedy  is  also, 
I.  Actual  restitution;  by  action  of  re- 
plevin,  or  detinue.    IL  Satisfaction  in 


damages ;  by  action  on  the  ei 
ver  and  conversion 

7.  For  damage  to  personal  pro] 
in  the  owner's  possession,  i 
is  in  damages,  by  action  < 
vi  et  armiay  in  case  the  aoi 
diately  iigurious,  or  by  action 
on  the  case,  to  redress  oo 
damage 

8.  Injuries  to  personal  property 
arise  by  breach  of  contracts, 
II.  Implied 

9.  Breaches  of  express  contra* 
By  non-payment  of  debts. 
1st,  specific  payment;  reca 
action  of  debt ;  2dly,  dama|^ 
payment;  recoverable  by  aoi 
case.  II.  By  non-performan 
nants.  Remedy :  by  action  c 
1st,  to  recover  damages,  ia 
personal;  2dly,  to  compel  { 
in  covenants  real.  III.  By  m 
ance  of  promises,  or  aaam 
medy:  by  action  on  the  ea 
mages • 

10.  Implied  contracts  are  sad 
I.  From  the  nature  and  con 
government.  II.  From  reaw 
construction  of  law 

11.  Breaches  of  contracts  imp 
nature  of  government  are  I 
payment  of  money  which  tin 
directed  to  be  paid.  Remedy 
of  debt,  (which,  in  such  ea 
quently  a  popular,  frequently 
action,)  to  compel  the  speoli 
or  sometimes  by  action  on  t 
damages 

12.  Breaches  of  contracts  impUl 
and  construction  of  law  are  1 
performance  of  legal  presump 
aita :  for  which  the  remedy  is  i 
by  an  action  on  the  case,  on 
aaaumpaits,  I.  Of  a  quantum 
Of  a  quantum  valebat.  III.  Oli 
pended  for  another.  IV.  0 
money  to  another's  use.  T, 
tnul  computaaaenty  on  an  SocM 
(the  remedy  on  an  accom 
being  by  action  of  account.) 
forming  one's  duty,  in  any  si 
with  integrity,  diligence,  and 
some  of  which  cases  an  aotii 
(or  on  the  case,  in  nature  of 
lie », 

CHAPTER  X. 

Op  Injuries    to    Real    Pnon 
FIRST  OP  Dispossession,  on 
THE  Freehold ...« 

1.  Injuries  affecting  real  propi 
Ouster.  II.  Trespass.  lU. 
IV.  Waste.  V.  Subtraction, 
turbance •« 

2.  Ouster  is  the  amotion  of  poss 
is,  I.  From  freeholds.  II.  Fk 
real ^, 

8.  Ouster  from  freeholds  is  sA 
Abatement.     II.  Intrusion, 
sin.     IV.  Discontinuance.    1 
ment , 
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I  lUirBfat  i«  the  entry  of  a  strmngor, 
%r»t  :ftr<ie«ih  uf  the  anceiplor.  before  the 

I"  ...I'afre  107 

.■/rji.'B  i«  the  eniry  of  a  stranfrtr. 
k'  n  %  y%n\cu\mr  rafale  of  freehoM  in 
."'r-s.  Lrd,  k'vfiire  liini  in  rviuaindiT  or 

•^1-..  B ir,o 

I<M.*b  I*  a  wrongful  ]iiitting  out  of 

-:-i;  i*  ^-jtirl  Mf  tliv  frveliiiM 100 

i'.tr-QMiuinrv  i*  where  tenant  in  tail, 
■  -:,r  tu«!ian'J  *>f  tenant  in  fee.  maken  a 
«.-.■••  •-:*:<•  ..r   I  he    Unil   than   the  law 

»     ••!:.    171 

'  .-    r-.-..ff,'  ;-  mtiv  other  iliMiiiuer  of  the 
'■•'  ^1  Tt'  Ml  hi  111  whif  haih  ihe  |iri>|ier(y, 

'  v':--  b*-%rr  h^'l  the  |•<•••^et>»ni^n 172 

'.  .•  .:..if-r»al  n  lui^lr  l^r  ull  i!ie«*e  i-*  re- 
'  ■'  c  r  -iriMrrv  uf  |NJ^!•l•!•!•illN,  auil, 
•^'■'.ur^.    <iaiiia|re«   tur    llie    •leleiitinn. 

•  .•  r5«':c«i.    1.  liV  mere  entry.     11. 
•'  »-•.  a    |«.«*r*?-»rv.      111.  lly  writ  of 

.        .'. 174 

'I'--  ff.-T  ••u  Un«l«i,  hy  him  »h«»  hath 

:»i::-ir«L;  ri^ht  t.f  |Mi«<.f«Hiiiii.  will  jif 

>*■'»*. "      Ji-i^-t  the  iijiTi*  jiii«i«r**ion  uf 

t  «*  i.£-i -^r       liiii   fiiri'ihli*  entrii*>(  are 

'-.'<:. r^i  r  T  ;!>tiije<tiate  ri*«titiitiiin,  to  lie 

•"'*■'"/  *  J»»»ti'"'   «»f  the  |H'ace 17'>-17'* 

^••r*    ii.t   «r«<iiic-l'ter  hiith    ruit   unlv 
:    .^..j.  It.    },t.i   iiUii  nil  H|>|  .-irt'iit 

«        ti  i';.  '  :.•■  ■■■  iij  li  I  :^lii  ti|  |<i.... 
'  ■.    '-.I  if.«  I  !   ?iii"   i.ii->«i'">iirv   ill'- 
»;.•      •••     :-. .  .r  :i— !-•■ 17'J 

•  •   •!.''.•   .-    i  r«  i\  :i.-!i   II.  wliii-h 

■  •  •    ■  :      .     :  :!.«•  fi  h  III',  )v  -hi.w- 
..!i»:.     :  .1  .iij-    lii.  ii  r  wiiirh  he 

.     :   ■   ■    ■  I.  .•  "   \  .--.  .-I  .11.      Aii'l  It 
'    ._■    ■   ■.     ■:   ij  I.'.-' ;  in*  w^••Ilir- 
.■  ••  .:         r    ::i    tii--  ■ii.'rti..    ri!'.f«l 

■  ■ :  ■      •  -  1'   I  '  .•.  ut   i  '  i«-  ,  ■  •• 1^'» 

-    *   ••   i".    ii>  ■,■  ti.   wi.ii  i;   I  l..V«"« 

•        ■■        .■  li    iIiliTi".    J>\    -I'lWilijJ 

■  •    .    •     .r.   I  •'■■t  -,    I  ..-»»■-»!. .11. 

•     .^'.i  •  .ti."  r  iti  r«-:i:i"ly 
■    :    •    ,■   i--  -«■  1.;  I .   ■  •  li  .tu- 

■  ,•••>*-   •  •.  , ■    •  .•.,.,! i*"!  r.»" 

^  •  -  •  ^■-■;  -i  r   I.  I".    L'  ■'ii.-l  tlie 

-  .•    ■     •    I    -^.  *-..  I'.,    I.i"  \»)i.i   iiitth 

■      .    •     •    I  •    •  ■  ■  •  I  .    :i    .  ii. \   f  ••  inin'- 

»  »   .'     :  ■  ^*  ■ .  ■  -  ••'[  ••  » I  ii  I't  a 

-  -  •   .■  .'■•        \«    I     U  h.-Tf  "II-  !i  rijht 

■•    •-     ■      •   ,:  1  ■  I  i    '■;.    I  J. I"  ill-' •  n- 

•      •:      .'.'  •  .\  '..       Ill  Iliril\  ,  ii.r 
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1  •        J  ■    ■  •    t    '  \    li'-\i'l_\    ill    :\ 
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e^taten  hy  statute  and  r/f^V.     II.  From 
an  eHiate  for  yearn Pag^  198 

2.  Ou!(ter  from  etitates  by  staiutc  or  elryit 
18  elf(K.*teil  by  a  kind  of  diHseii^in.  Reme- 
dy: re^ftitiiiinn,  and  daumges;  by  assise 

of  nnrt/  thitittwn 198 

3.  Ouster  from  an  entate  for  years  is  ef- 
fected by  a  like  dinHeivin  or  ejectment. 
Ketiietly :  restitutidn  and  damages:  I. 
IJy  writ  of  rjWtionr  Jirmr.  II.  IJy  writ  of 
quttn-  rjfcit  itij'nt  trrminum 199 

4.  A  writ  of  tjf rfionf  jirmtr^  or  action  of  trea- 
pa^M  in  eject iiient,  lieth  where  lundH,  &c., 
are  let  fur  a  term  of  years  and  the  lessee 
in  fiiisted  or  ejected  fn>m  his  term;  in 
which  case  he  nhiill  recover  possession  of 

his  tenii,  and  ilamnges 109 

0.  This  is  now  the  usnul  method  of  trying 
titles  til  land,  instead  of  an  action  real: 
viz.,  by,  I.  The  claimant's  making  an  ac- 
tual (tir  supposiHl)  lease  U]Mm  the  land  to 
the  pbiiiititf.  II.  The  plaintiff's  actual 
|nr  siippiisiHl)  entry  thereupon.  III.  His 
ncluul  (or  supposed)  ouster  and  eject- 
ment bv  the  det'embint.  For  which  in- 
jury  thi.t  actiiin  is  brought,  either  against 
the  tenant,  or  i more  usually}  against 
some  raMiulorfictitiuuH  ejector:  in  whose 
si  end  liie  teniiiit  may  be  admitted  de- 
teiiii.iiit.  nn  coiiilition  that  tlie  lease,  en- 
Irv.  :iii>l  iiii-tiT  be  (.■iiiit'i>>-'>«-il.  and  that 
ii'tliii.-.:  fKi>  ]if  lii'-purcd  hut  the  merits 
i.t  li.e  Jiilr  il;ii!iuil  by  llie  lo-j'or  uf  the 
plrui.t  111 ' litM»--jm; 

I'l.  V  wiit  ni  •^ntrf  tjn't*  infr'i  '•nmuum  is  ail 
iiriiiiii  lit  II  '-iii.ilar  iiatuii*:  diilv  not 
biiiii;rhl  H^r'iiiiot  the  wri'ii>;-d«'«T  or  ejerl«»r 
hi(i!-«  1:.  )  I.t  '•lull  a*  all'  iu  ]»o'»M'>!»iou 
ui.ilnhi-.  Ji.lc 207 

rilArTKK  XII. 

Hi  Ti:k-p\n- 2nSt..21o 

1.  Tri-('-i--  i-  an  •■tiMv  npnii.  and  ihima^e 
•  h'tji'  li».  aii'-TinT"!*  laii'b.  bv  otk-""  self,  «»r 
ii!M''>  ijitIi-:  wiili'iui  Miiv  lawtul  Miilhor- 
itv,  i-r  ran-*'  i-f  iu».f itir.iTl-.n  :  ifthi«*li  is 
calb'd  a  bii-M'-h  i-f  ]ii«»  rli-^e.  Ilrim'«ly  : 
•laiiiMji."* :  I'V  jHiinu  of  tii-paf««  yi/iTr*" 
r/':n!"  "I  '.•■<,"•;  b««'.i<b"*  thai  of  ili>iress 
ilaniMjri-  Ir-i-ant.  1*1;!,  iinb---  the  title  to 
the  l.tti'l  «■■  tlie  rli'rtiv  in  i|Ur-:ii'n.  or  the 
tii'^pa--  ^a**  williil  or  iiiali»i"U'*.  the 
p^aiiililf  I  il  thi"  ila!i.:i;:r-  lie  undiT  forty 
-I  i'l  in  ;r-     «-li.ill    rro'Ni-r    ii  •    more  eo*>ts 

than  dai..:.-.-. 2<'S-::n 

iiiArTni  xiii. 

til    Ni  i^^MK 21«'.to2l0 

1.  Ni;:-ii.i  r.  Ill-  ;iiiiii'valii-i',  is  any  ll  ing 
sl,:it  vi.iki'ih  •}  itii-iL'«-.  or  ii,r"ii\«-ijifni*e  : 
aiid  i'  i«-  »i'hfr  a  \  iiMie  and  r'-tiin.on  iiui- 
•'.-it..!'.  I  :  \il.iih  in  iIm'  i.«'\i  l"-k :  t-r.  a 
I  riv:ift' tiui-aijir.  >»  lii«*li  i*  a!i\  :]i:n>;ilone 
to  th»"  hurt  or  aiJi:"\atu*e  of.  I.  The  cor- 
]-orral,  II.  H:f  iiK.'r]'ore:il.  heiediia- 
t.ii-iit-  i,f  at  ■  iIht 21ti 

2.  Tiic  n  tin  .;i«i  lor  a  private  nuisance 
.l>.«.ii|i>«  i],:ii  ot  abaieineiif  I  are,  I. 
li:inini!r<«  :  I«v  aeli-in  oil  the  ('.i-e  i  which 
al-u  lii "  loi  -pi'iial  |  njuilUe  I  y  a  public 


••• 

▼Ul 
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nuisance.)  IL  RemoTal  thereof,  and 
damages;  by  assise  of  nuisance.  III. 
Like  removal,  and  damages ;  by  writ  of 
quod  permiUat  prattemere Page  219 

CHAPTER  XIV. 

OpWasti 228  to  229 

1.  Waste  is  a  spoil  and  destruction  in  lands 
and  tenements,  to  the  injury  of  him  who 
hath,  I.  An  immediate  interest  (as,  by 
right  of  common)  in  the  lands.  II.  The 
remainder  or  reversion  of  the  inheritance  228 

2.  The  remedies,  for  a  commoner,  are,  re- 
stitution, and  damages ;  by  assise  of  com- 
mon :  or,  damages  only ;  by  action  on  the 
case 224 

8.  The  remedy  for  him  in  remainder,  or 
reversion,  is,  I.  Preventive :  by  writ  of 
ettrepement  at  law,  or  ii\junction  out  of 
Chancery ;  to  stay  waste.  II.  Corrective : 
by  action  of  waste ;  to  recover  the  place 
wasted,  and  damages 225-229 

CHAPTER  XV. 

Of  Subtraction 230  to  286 

1.  Subtraction  is  when  one  who  owes  ser- 
vices to  another  withdraws  or  neglects 
to  perform  them.  This  may  be,  I.  Of 
rents,  and  other  services,  due  by  tenure. 

II.  Of  those  due  by  custom 280 

2.  For  subtraction  of  rents  and  services 
due  by  tenure,  the  remedy  is,  I.  By  dis- 
tress; to  compel  the  payment,  or  perform- 
ance. II.  By  action  of  debt.  III.  By 
assise.  IV.  By  writ  de  etmguetitdinibtu  tt 
tervitiit;  to  compel  the  payment.  V.  By 
writ  of  ceMavil ;  and,  VI.  By  writ  of  right 
tur  disclaimer — to  recover  the  land  it- 
self  231-234 

8.  To  remedy  the  oppression  of  the  lord, 
the  law  has  also  given,  I.  The  writ  of  ne 
inj'iuU  vtze*:     II.  The  writ  of  mesne 234 

4.  For  subtraction  of  services  due  by  cus- 
tom, the  remedy  is,  I.  By  writ  of  aecta 
ad  molendinum^  furnum^  torrale^  &c. ;  to 
compel  the  performance,  and  recover 
damages.  II.  By  action  on  the  case ;  for 
damages  only 235 

CHAPTER  XVL 

Of  Disturbaxck 286  to  252 

1.  Disturbance  is  the  hindering  or  disquiet- 
ing the  owners  of  an  incorporeal  heredita- 
ment, in  their  regular  and  lawful  enjoy- 
ment of  it 236 

2.  Disturbances  are,  I.  Of  franchises.  II. 
Of  commons.  III.  Of  ways.  IV.  Of 
tenure.     V.   Of  patronage 286 

8.  Disturbance  of  franchises  is  remedied 
by  a  special  action  on  the  case ;  for  da- 
mages   286 

4.  Disturbance  of  common  is,  I.  Intercom- 
moning  without  right.  Remedy:  da- 
mages; by  an  action  on  the  case,  or  of 
trespass:  besides  distress  damage  fea- 
sant; to  compel  satisfaction.  II.  Sur- 
charging the  common.  Remedies:  dis- 
tress damage  feasant;  to  compel  satisfac- 
tion :  action  on  the  case ;  for  damages : 


or,  writ  of  admeasurement  of  ] 
apportion  the  common ; — and 
cunda  auperoneratione ;  for  tb 
merary  cattle,  and  damages, 
sure,  or  obstruction.  Remed 
tution  of  the  common,  and  da 
assise  of  novel  duseinn,  and 
quod  permiltat:  or,  damages 
action  on  the  case... ^•^ 

5.  Disturbance  of  ways  is  the  o 

I.  Of  a  way  in  gross,  by  the  o^ 
land.  II.  Of  a  way  appeni! 
stranger.  Remedy,  for  both: 
by  action  on  the  case 

6.  Disturbance  of  tenure,  by  dri 
tenants,  is  remedied  by  a  spc 
on  the  case;  for  damages 

7.  Disturbance  of  patronage  ii; 
ance  of  a  patron  to  present  hi 
benefice;  whereof  usurpatioa 
months  is  now  become  a  sped 

8.  Disturbers  may  be,  I.  The  psw 
by  his  wrongful  presentatio 
clerk,  by  demanding  instits 
The  ordinary,  by  refusing  tl 
the  true  patron 

9.  The  remedies  are,  I.  By  assii 
presentment ;  II.  By  writ  of  fk 
— to  compel  institution  and 
mages:  consequent  to  which  ■ 
of  quare  incumbravit^  and  qm 
misit ;  for  subsequent  damage 
writ  of  right  of  advowson; 
institution,  or  establish  tho 
right 

CHAPTER  XVD 

Of  Injuries  proceeding  from^ 
iNo,  THE  Crown 

1.  Injuries  to  which  the  crown 
are,  I.  Where  the  crown  is  thi 

II.  Where  the  crown  is  the  SQ 

2.  The  crown  is  the  aggressor, ' 
is  in  possession  of  any  propel 
the  subject  hath  a  right 

3.  This  is  remedied,  I.  By  petit! 
where  the  right  is  grounded  c 
closed  in  the  petition  itself. 
atrans  de  droit:  where  the  claii 
ed  on  facts  already  appearini 
The  effect  of  both  which  is  to 
hands  (or  possession)  of  the  1 

\.  Where  the  crown  is  the-i" 
king's  remedies  are,  I.  By  Blli 
law  actions  as  are  consistti 
royal  dignity.  II.  By  inqut 
to  recover  possession :  which, 
gives  the  king  his  right  by  M 
of  record ;  but  may  afterwi 
versed  by  the  subject.  IIL 
scire  facias,  to  repeal  the  kiii| 
grant.  IV.  By  information  c 
to  give  damages  for  any  trci 
lands  of  the  crown ;  or  of  debi 
moneys  due  upon  contract,  ov 
the  breach  of  any  penal  statu 
times  (in  the  latter  case)  by 
in  rem :  all  filed  in  the  Kxch(S^ 
by  the  king's  attorney-geni 
writ  of  quo  warranto,  or  iai 
the  nature  of  such  writ ;  to  i 
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tiif '•  htmJB  tay  IVuwUm  — rptd  bj 

iW  wlj^tct,  m  tm  ooM  a  iuar|Mr  tnm 

ayydilacflftM.    TL  By  writ  «f  ■i«iAi 

■■n  nkn  mom;  to  admit  or  rtitora 

1*7  ftntM  ffMiilod  Co  a  fraaeUw  or 

to  vkiek,  if  a  IUm  coom  b«  r«* 

ito  roMsdj  ii  br  trtTerM,  or  by 

»M  for  duMigct;  aad,  m 

pcroBpCorj  wtntJamtu,  or 

vm  flf  miiiMMB Page  267-265 

CHAPTER  XYIIL 

te  rat  fr««rrr  or  Rkmbpiks  it  Actios, 
•«r  riwT.  Off  ras  OaioiXAL  WaiT..270to272 

I.  Tw  imnmn  af  ibo  wTeral  rcaedic*  ftir- 
■iiM  bj  ib«  bm  of  EngUod,  ia,  I.  Bv 
•rtjio  la  tW  eoorta  of  common  law.  IL 
tj  fri<«fduig»  ia  ib«  courts  of  «|iiiij...  270 

1 "'  u  MiMta  ia  tbe  court  of  Common 
Tjnu.  iitigiaaUj  tbc  proper  court  for 
fnwruiiag  ctvil  HiitA,)  the  orderly  parts 
•n.  L  The  origiaal  writ.  II.  Tbe  pro- 
mt. Ul.  Tbo  pleadingn.  IV.  Tbe 
tm»  «r  dMBuner.  V.  Tbe  trial  VL 
Tftfju'ijcmcBt.  VII.  Tbe  proceeding!  in 
u:un4Hr  sppcaL     VI 11.  Tbe  eiecution  272 

t  fiff  'jfi^aal  vrit  ia  ibe  fieginning  or 
f.';trlfttiiio  of  a  auit,  and  ia  eiiber  op- 
li  ul.  .rmlWd  a/rvripr,)  commanding  tbe 
ir'fttfeat  to  do  wimelbing  in  certain,  or 
f-^  ••  "In  w  fauw  to  the  cunirary :  or 
••■>•';■   T\  .    CkUr^l  ft  n  rWrnt  tr  gfrurum. ) 

•  •  '  ' 

.ft-,  i.iif  u|>«>n  necuriiy  giren  hy  the 
■  »  -■  '  -.'.'•t-frn*lant  to  ii]i{»ear  in  court, 
>'.  «  vh^rrtore  he  b«tLi  injure<l  the 
!  1  f  >->!h  i»*uing  out  of  t'hancery 
.  .  "T  •■!*'  k:fiir4  irrvftt  M*al.  aud  rvturn- 
»   •  .:.  t«&Lk  •l«.riu^  ivnu-tiuie „   272 

rilAPTER  XI.X. 

-  • :  .  T  *. 270  to  21>2 

-•-•  :•  \\.t  i:.<*att«  i^f  ct)m{»eIHng  the 

...    !»•  •  •    ftr  i*^ir  in  oiun 279 

;  "     .  .-.  :  .I.-*.  I.  Sunini«<n9.    II.  Thewrit 

'  1    fc  •  t7  Tit.  «*r  /-  n* :  which  i^  i»unie- 

■»•     :.♦  f.r*t  «fr  •■nifinsl  priKT^ji.     111. 

'  •  ••  '    f  ■/i»vi«»y.i#.  rtr  «li*tn'*!«  infinite. 

T  ■  ••  wnt«  of  fiifta*  o4  r^ 'fMiniirndum^ 

E*  1     •#-•<*«  *'tf%iu:  or.  in^t#aii  nf  these, 

-  •_■-  K.T.g  •  lU-nih.  the  UU  -if  MiiMle- 

-.     lal   wnt  of  tti'tfiif : — and.    in   the 

?    -i*-,.,*r.    tbe   writ    of  qtrn  mtrtKii.      V. 

"   •    «..  .#   and   pimrtf^   writfi.      VI.  The 

•T  r-i"    .r  writ  uf /xiyi  /'iruw.  proclama<- 

■    •-    1- I  . 'j'UwrT.     Vlf    ApiH^arance, 

i:  :  -  K --  c  **il.    Vllf.  The  arreM.    IX. 

*  -^    ft.  *  ft  1.  fir«t  t«i  tbe  rberilT.  and  then 

-.  ^.a..- ...271»-292 

fHAlTKR  XX. 

-» '•  ii:ti.«    293to818 

.  •"•^t.^r*  *'f*  the  Biiit  119,1  altercation*  of 
:.'  T'-a:BMff  and  defendant,  in  writing; 
^At«*  waii'b  are  nimpri«e«l,  1.  The  decla- 
rv-  «  or  c.«Bi.  (wherein,  incidentally, 
if  *w  T««me.  aoniuit,  rftmxtt,  and  dia- 
I  11.  Tbe  defence,  claim  nf 
r.  lafarlance.  tiew,  over,  aid- 
..    ■■■ber,  or  age.    Ul.  The  plea; 


wbicb  is  eitber  a  dilatofr  plea  (1st,  io 
tbe  Jurisdiction;  2dly,  in  disability  of  tbo 
plaintiff;  8d\y,  in  abatement,  or  it  if  a 
plea  to  tbe  action ;  sometimes  eonf^ssing 
tbe  action,  eitber  in  wbole,  or  in  part^ 
(wberein  of  a  tender,  paying  mon^  into 
court,  and  set-off,)  but  usually  denying 
tbe  complaint,  by  pleading  eitber,  Isi, 
tbe  general  issue ;  or,  2dly,  a  special  bar, 
(wberein  of  justiflcationa,  tbe  statutes  of 
limitation,  &c.)    IV.  Replication,  rtjoin- 
der,  surr^olnder,  rebutter,  surrebutter, 
Ac.     Therein  of  estoppels,  colour,  dupli- 
city, departure,  new  assignment,  protesU 
at  ion,  aTerment,  and  otber  inokCsnts  of 
pleading ^ Page  29S-n8 

CHAPTER  XXI. 

Or  Isiri  AND  Dbmubbib. ^....814  to  817 

1.  Insue  is  wbere  tbe  parties,  in  a  course  of 
pleadinr,  come  to  a  point  affirmed  on  one 
side  and  denied  on  the  otber:  wbicb,  if  It 
he  a  matter  of  law.  Is  called  a  demurrer; 
if  it  he  a  matter  of  fiset,  still  reuins  tbe 
name  of  an  issue  of  fact ,-  814 

2.  Continuance  is  tbe  detaining  of  tbe  par- 
ties in  court  ttom  time  to  time,  by  giring 
them  a  day  certain  to  appear  upon.  And, 
if  any  new  matter  arises  since  tbe  last 
continuance  or  adjournment,  the  defend- 
ant may  take  advantage  of  it,  even  after 
demurrer  or  issue,  by  alleging  it  in  a 
I»1pa/'Mi«  darrein  continuance '. 816 

3.  The  iletcrmination  of  an  ii(sue  in  law,  or 
demurrer,  in  by  the  opinionuf  the  judges 
of  the  court ;  which  is  afterwards  entered 

on  record ^ 817 

CH.VPTER  XXII. 

Or  TiiK  Skvbial  Species  or  TRiAt...880to841 
I  1.  Trial  19  the  examination  of  the  matter  of 
I      fact  put  in  insue 880 

2.  The  species  of  trials  are,  1.  By  tbe  re- 
conl.  11.  Hy  inti|»ection.  Ul.  By  certi- 
ficate. IV.  By  witnessefl.  V.  By  wager 
of  battel.  Vi.  By  wager  of  law.  VII. 
By  jury 880 

8.  Trial  by  the  record  is  had,  when  the  ex- 
istence of  ttuch  record  it*  tbe  point  in  issue  830 

4.  Trial  by  iuspei'tion  or  examination  is 
had  by  the  court,  principally  when  tbe 
matter  in  issue  is  the  erident  object  of 
the  fienjtes. •••••  381 

6.  Trial  by  certificate  is  had  in  those  cases 
where  nuch  certificate  must  have  been 
conclusive  to  a  jury 

6.  Trial  by  witnes-ces  (the  regular  method 
in  the  civil  law)  is  only  U!«e<l  on  a  writ 
of  ditwer.  when  the  death  of  the  husband 
is  in  i*«ue 

7.  Trial  by  wager  of  battel,  in  civil  cases, 
in  only  bad  on  a  writ  of  right ;  but.  In 
lieu  thereof,  tlie  tenant  may  have,  at  his 
option,  the  trial  by  the  grand  assise 

I  ft.  Trial  by  wager  of  law  is  only  had,  where 
the  matter  in  issue  may  be  supposed  to 
have  >»een  privily  transactetl  l)etweon 
the  parties  themselves,  without  tbe  in- 
terrention  of  otber  witnesses 841 


888 


886 


836 
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CHAPTER  XXIII. 

Of  the  Tbial  bt  Jubt Page  851  to  885 

1.  Trial  by  jury  is,  I.  Extraordinary ;  as, 
by  the  grand  assise,  in  writs  of  right ; 
and  by  the  grand  jury,  in  writs  of  at- 
taint.    II.  Ordinary 851 

2.  The  method  and  process  of  the  ordinary 
trial  by  jury  is,  I.  The  writ  of  venire 
facias  .to  the  sheriff,  coroners,  or  elisors ; 
with  the  subsequent  compulsive  process 
of  habeas  corpora,  or  distringas,  II.  The 
carrying  down  of  the  record  to  the  court 
of  nifi  prius.  III.  The  sheriff's  return ; 
or  panel  of,  1st,  special,  2dly,  commoti, 
jurors.  IV.  The  challenges;  1st,  to  the 
array ;  2dly,  to  the  polls  of  the  jurors ; 
either,  propter  honoris  respectuniy  propter 
defectunky  propter  affectum^  (which  is  some- 
times a  principal  challenge,  sometimes  to 
the  favour,)  or ^  propter  delictum.  V.  The 
tales  de  circumstantibus.  VI.  The  oath  of 
the  jury.  VII.  The  evidence ;  which  is 
either  by  proofs,  1st,  written;  2dly, 
parol, — or,  by  the  private  knowledge  of 
the  jurors.  VIII.  The  verdict:  which 
maybe,  1st,  privy;  2dly,  public;  3dly, 
special 351-885 

CHAPTER  XXIV. 

0?  Judgment,  and  its  Incidents 886  to  899 

1.  Whatever  is  transacted  at  the  trial,  in 
the  court  of  nin  prius,  is  added  to  the  re- 
cord under  the  name  of  a  postea  ;  conse- 
quent upon  which  is  the  judgment 886 

2.  Judgment  may  be  arrested  or  stayed  for 
causes,  I.  Extrinsic,  or  dehors  the  record: 
as  in  the  case  of  new  trials.  II.  Intrin- 
sic, or  within  it :  as  where  the  declara- 
tion varies  from  the  writ,  or  the  verdict 
ftrom  the  pleadings  and  issue :  or  where 
the  case  laid  in  the  declaration  is  not 
sufficient  to  support  the  action  in  point 

of  law 886-894 

8.  Where  the  issue  is  immaterial  or  insuffi- 
cient, the  court  may  award  a  repleader  895 

4.  Judgment  is  the  sentence  of  the  law, 
pronounced  by  the  court,  upon  the  mat- 
ter contained  in  the  record 895 

5.  Judgments  are,  I.  Interlocutory;  which 
are  incomplete  till  perfected  by  a  writ  of 
inquiry.     II.  Final 896 

6.  Costs,  or  expenses  of  suit,  are  now  the 
necessary  consequence  of  obtaining  judg- 
ment   899 

CHAPTER  XXV. 

0?  Pboceedinos  in  the  Natube  of  Ap- 
peals   4()2tc411 

1.  Proceedings  in  the  nature  of  appeals 
ftrom  judgment  are,  I.  A  writ  of  attaint; 
to  impeach  the  verdict  of  a  jury:  Which 
of  late  has  been  superseded  by  new  trials. 
II.  A  writ  of  audita  qurrela;  to  discharge 
a  judgment  by  matter  that  has  since 
happened.  III.  A  writ  of  error,  from 
one  court  of  record  to  another;  to  cor- 
rect judgments,  erroneous  in  point  of 
law,  and  not  helped  by  the  statutes  of 
Amendment  and  jeofails 402-406 


2.  Writs  of  error  lie,  I.  To  t 
King*s  Bench,  from  all  infeii 
record;  from  the  court  of  Co 
at  Westminster;  and  from  i 
King's  Bench  in  Ireland, 
courts  of  Exchequer  Chamb4 
law  side  of  the  court  of  Exoli 
from  proceedings  in  the  cott 
Bench  by  bill.  III.  To  tli 
peers,  from  proceedings  in  t 
King's  Bench  by  original,  a 
of  error ;  and  from  the  sevei 
Exchequer  Chamber 

CHAPTER  XXV 

Of  Execution 

1.  Execution  is  the  putting  in 
sentence  of  judgment  of  theli 
effected,  I.  Where  possession 
ditament  is  recovered ;  by  w; 
facias  seisinam,  possessionem^ 
Where  any  thing  is  awardec 
or  rendered ;  by  a  special  n 
purpose:  as,  by  writ  of  tX 
case  of  nuisance;  retorno  h 
capias  in  wither nam^  in  replevi 
and  scire  facias  in  detinue, 
money  only  is  recovered; 
1st,  capias  ad  satisfaciendum, 
body  of  the  defendant;  or, 
thereof,  scire  facias^  agains 
2dly,  fieri  facias,  against  hil 
chattels.  3dly,  levari  facias, 
goods  and  the  ])rofits  of 
4thly,  elef/ity  against  his  gw 
possession  of  his  lands.  6t 
facias,  and  other  process,  \ 
recognizances,  &c.,  against 
lands,  and  goods 

CHAPTER  xxr 

Of  Pboceedinos  in  toe  Coubt 

1.  Matters  of  equity,  which  be 
peculiar  jurisdiction  of  th 
Chancery,  arc,  I.  The  guai 
infants.  11.  The  custody  of 
lunatics.  III.  The  superin 
charities.  IV.  Commi^?siolU 
rupt 

2.  The  court  of  Exchequer,  an< 
court    of    Lancaster,    have 
peculiar   causes,   in    which   t 
of  the   king   is  more   inimei 
cerned 

3.  Equity  is  tlic  true  sense  %it 
terpretation  of  the   rules  o1 
as  such,  is  equally  attendet 
judges   of  the   courts   both 
law  and  equity 

4.  The  essential  differene«'s,  i 
English  courts  of  equity 
guished  from  the  courts  o! 
I.  The  mode  of  proof,  by 
on  the  oath  of  the  party;  • 
a  jurisdiction  in  matters  of  t 
fraud.  II.  The  mode  of  tria 
sitions  taken  in  any  part  ol 
III.  The  mode  of  relief;  by^ 
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tftdie  wad  egtiMJv  rcmcdj  than  am 

lit  M  ia  tkt  eooru  of  law :  m,  bj  emny^ 

iif  iffiiMiBH  iata  tseeation,  sCayiiig 

■tfcir  ii^riw  bj  ii^uaetion, 

tb«  mW  of  CBeambmd  Unda, 

4r.    ITI  TW  tjnm  eoutmetioB  of  leeu- 

rmm  far  momtj,  hj  coaaidering  them 

mtnij  M  a  pMfo.     V.  Tho  tzceution 

«r  iccoad  awa,  ia  a  aiaaaer 

u    tba    law   of    legal    es- 

i»  ■»■  ■■■■■»—  — »»»» —««»»—  s  age  ^oo  4'v 

k  TW  |iwnliag»  ia  the  court  of  Chaa- 

«0j  le  vkich  thooe  ia  the  Exchequer, 

He.  ftry  aoarlj  eoaform)  are,    I.  BilL 

IL  Vm  «f  mitf^mm:  aaa  perhaps  ia- 

HL  Vw9Ctm    of  eoatempi; 


Tis.,  (ordinarily)  aitaohment,  attach- 
ment with  proclamations,  commission  of 
rebellion,  seijeant-at-arms,  and  seques- 
tration. IV.  Appearance.  Y.  Demurrer. 
VL  Plea.  TIL  Answer.  VIU.  Excep-' 
tions;  amendmenta;  cross,  or  supplemen- 
tal, bills,  bills  of  roTlTor,  interpleader, 
&c.  IX.  Replication.  X.  Issue.  XI. 
Depositions  taken  upon  interrogato- 
ries; and  subsequent  publication  there- 
of. XIL  Hearing.  XilL  Interlocutory 
decree;  feigned  issue,  and  trial;  refer- 
ence to  the  master,  and  report;  ke, 
XIV.  Final  decree.  XV.  Rehearing, 
or  bill  of  reriew.  XVL  Appeal  to  par- 
liament  -^ ^ Page  442-455 
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II.  The  persons  capable  of  committing  crimes 
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niAPTER  I. 

TU   XtTTBI    or    rBlMEU,     AND     THIim 
IMSIIT P>^«  1  to  12 

>  tntiinf  of  public  wronjfrs  biaj  b« 
imWi*!,  1  Tbe  general  nature  of 
■rt  a£>l  p4ini*hmentrt.  II.  The  per- 
L«csfi*Mff  of  commit  ting  crimeH.  III. 
nr  MTfTml  •i^grr^fi  of  guilt.  IV.  The 
«rml  tf^fcit*  itf  crime*,  and  their  re* 
**itt  punit^hment*.  V.  The  mean^  of 
viAtinB.  VI.  The  method  of  puniiih* 
H 1 


r.  or  mt«<lemcani»ur.  ix  an  act  com- 
Ufi,  or  omitted,  in  TioUtion  of  a 
iir  Uv.    cither   forbidding   or   com- 

I'hag  it 

BM  arc  diftinguifihcd  from  civil 
Tir*.  ID  that  thfT  art*  a  breach  and 
i:mb  ^f  th(^  public  right*,  due  to  the 
Iv  rvmmunitT.  con»idore<l  a«  a  com- 


':.'•  ♦'■IT  >»«•  c..n*i'len»d  with 
I    Ti.f   I  "wrr.      II.  The  end, 

-  ♦•I*  .T»'.    -..f  th»*ir  inHiotiun 

r  r".i:}.t.  ..f  iti.ljrting  hiiiiuin 

•  •  ••    ?    r  tj:i:tir-%l  crtiiio'*.  or  >i\u'\\ 

•■  t  ;  1-,  i^.  w.-i*  by  th»»  law  t»f 
.-!  :ri  ♦■xrr\  in<hvi<liiAl  ;  but, 
: »-  •-n'sl  «-..ntr:i'*t  of  »»oci«*fv, 

wti:  h  ^l%.i  i«»  Tf«t«*«l.  bv  the 
■*r  V  t\.r  rijri.t  of  |<uni!*biiig 
•■i.-»-«.      -r   niich    ikH    are   mala 


t  « 

'.Tr 


*-•  t  f  K  .-  in  i-'.tii-hnient<  ij*  to 
•r.'  '  .•».-•■  •  ff.-r.- 1  *  :    1.  By  Hni«-ndiiig 

f *►•!:•  r  ;  ■::  -♦vf  II.  By  dcterrinjj 
-*  •'—  ».?*.  K««  o\"trt.p!i'.  III.  By 
•»:rf  r.:i.      f  t!»«   |  ■•w«t  to  do  future 


•  •< 


81 


11 


11! 


•:.*■*•  .--       f    hiinrin     |>uni<*tin;4>nt*« 

*•■      i.'*-rr:  iT.*- i    by    tin*    wi«l<iin    of 

*.  **•■.   ;r    I    w^r.    aii'l    iiof    bv    anv 

—   '.'_    \ . -»  il  riilr:  ih-M:]2rh  th'it  wi««- 

t»;.  *—   r»  J"' .'••!.  iri'l  H>*i«to<l,  by 

^a  f»*.*-r»l.  «-|i;t.»ble  |'riurjj»!e« 

»  n AI'TKU  II. 

r    ?i-«    \«   t-\rMii.r   *'f   ««immittim; 

*•  jotoa^ 

:*r»  t!»  %r¥'  (-.tp«blf*  of  r<»niniitiing 
*•  --.'••  tlirff  b«*  in  them  a  <iefect 
_  *  r.  !-.  c».n*iiititc  a  l«'g!il  crime, 
>  »-•*    t^  1m. (h  a  \irioU4  will  aii<l  a 

r..  »r*        20 

»;Ii    l-<r«    D'.t   ri«nrtir  with  the  a<*t, 

a*r»  ftrr»  i«  a  "iefert  of  unilcr^taud- 

II    Hb^re  DO  will  14  rxertinl.      III. 

Pr  tJk«  act  it   cun#train<Ml    by   force 
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3.  A  Ticious  will  may  therefore  be  wanting, 
in  the  cases  of  I.  Infancy.  II.  Idiocy,  or 
lunacy.  III.  Drunkenness;  which  doth 
not,  howeTer,  excuse.  IV.  Misfortune. 
V.  Ignorance,  or  mistake  of  fact.  VI. 
Compulsion,  or  necessity;  which  is,  Ist, 
that  of  civil  subjection ;  2dly,  that  of 
duress  per  minas ;  8dly,  that  of  choosing 
the  least  pernicious  of  two  evils  where 
one  is  unavoidable ;  4thly,  that  of  want 
or  hunger ;  which  is  no  legitimate  ex- 
cuse  Page  22-^2 

4.  The  king,  f^om  his  excellence  and  dig- 
nity, is  also  incapable  of  doing  wrong....     88 

CHAPTER  ra. 

Or  Principals  and  Accessories 81  to  87 

1 .  The  different  degrees  of  guilt  in  crimi- 
nals are,  I.  As  principals.  II.  As  acces- 
sories  

2.  A  principal  in  a  crime  is,  I.  He  who 
commit!*  the  fact.  II.  He  who  is  pre- 
pent  at,  aiding,  and  abetting,  the  com- 
mission     84 

3.  An  acceMnory  in  he  who  doth  not  commit 
the  fact,  nor  iM  present  at  the  commis- 
hiou,  but  in  in  »onie  »ort  concerned  there- 
in, either  before  or  after 36 

4.  .Kccessories  can  only  be  in  petit  treaju)n, 
and  felony :  in  high  treason,  and  misde- 
niean«iur8,  all  are  principals 85 

5.  An  accessory  before  the  fact  is  one  who, 
being  absent  when  the  crime  is  committed, 
huth  procure<l.  counselled,  or  commanded 

another  to  commit  it 

An  aoces^orv  after  the  fact,  is  where 
a  person,  kn<»wing  a  felony  to  have  been 
committed,  receives,  relieves,  comforts, 
or  assists  the  felon.  Such  accessory  is 
usually  entitled  to  the  benefit  of  clergy; 
where  the  principal,  and  accessory  before 
the  fact,  are  excludeil  from  it 


86 
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Or  OrrEXCEs  against  God  and  Religion... 

42  to  65 

1 ,  Crinio  and  misdemeanours,  cognizable  by 
the  laws  of  Kngland,  are  such  as  more 
immediately  offend,  I.  (tod,  and  his  holy 
religion.  II.  The  law  of  nations.  III. 
The  kinc  and  his  government.  IV.  The 
public,  or  comnittn wealth.  V.  Indivi- 
duals      42 

2.  Oimes  more  imme<liately  offending  God 
and  religi«»n  are.  I.  .Kpostasy.  For  which 
the  penalty  is  incapacity,  and  imprison- 
ment. II.  Heresy.  Penalty  for  one  spe- 
cies thereof:  the  same.  III.  Offences 
againt»t  the  established  church. — Either, 


ZIT 


ANALYSIS  OF  BOOK  IV. 


by  ^eyiling  its  ordinances.  Penalties : 
fine;  depriyation ;  imprisonment;  for- 
feiture.—-Or,  by  non-conformity  to  its 
worship:  1st,  through  total  irreligion. 
Penalty :  fine.  2dly,  through  Protestant 
dissenting.  Penalty:  suspended(condition- 
ally)  by  the  toleration  act.  8dly,  through 
popery,  either  in  professors  of  the  popish 
religion,  popish  recusants  conyict,  or  po- 
pish priests.  Penalties :  incapacity ;  double 
taxes;  imprisonment;  fines;  forfeitures; 
abjuration  of  the  realm;  judgment  of 
felony,  without  clergy ;  and  judgment  of 
high  treason.  IV.  Blasphemy.  Penalty : 
fine,  imprisonment,  and  corporal  punish- 
ment. V.  Profane  swearing  and  cursing. 
Penalty:  fine,  or  house  of  correction. 
VI.  Witchcraft ;  or,  at  least,  the  pretence 
thereto.  Penalty:  imprisonment,  and 
pillory.  VII.  Religious  impostures.  Pe- 
nalty: fine,  imprisonment,  and  corporal 
punishment.  VIII.  Simony.  Penalties: 
forfeiture  of  double  yalue;   incapacity. 

IX.  Sabbath-breaking.      Pfftialty:    fine. 

X.  Drunkenness.  Penalty:  fine,  or  stocks. 

XI.  Lewdness.  Penalties:  fine;  impri- 
sonment ;  house  of  correction Page  43-65 

CHAPTER  V. 

Or  Offences  against  the  Law  or  Nations 

66  to  78 

1.  The  law  of  nations  is  a  system  of  rules, 
deducible  by  natural  reason,  and  esta- 
blished by  uniyersal  consent,  to  regulate 
the  intercourse  between  independent 
states 66 

2.  In  England,  the  law  of  nations  is  adopt- 
ed, in  its  fnll  extent,  as  part  of  the  law 

of  the  land 67 

8.  Offences  against  this  law  are  principally 
incident  to  whole  states  or  nations ;  but, 
when  committed  by  priyate  subjects,  are 

then  the  objects  of  the  municipal  law 67 

4.  Crimes  against  the  law  of  nations,  ani- 
madyerted  on  by  the  laws  of  England,  are, 
I.  Violation  of  safe-conducts.  II.  In- 
fHngement  of  the  rights  of  ambassadors. 
Penalty,  in  both :  arbitrary.  III.  Piracy. 
Penalty:  judgment  of  felony,  without 
clergy 68-78 

CHAPTER  VI. 

Or  High  Treason 74  to  92 

1.  Crimes  and  misdemeanours  more  pecu- 
liarly offending  the  king  and  his  goyem- 
ment  are,  I.  High  treason.  II.  Felonies 
iigurious  to  the  prerogatiye.  III.  Prcs- 
munire.  IV.  Other  misprisions  and  con- 
tempts      74 

2.  High  treason  may,  according  to  the  sta- 
tute of  Edward  III.,  be  committed,  I.  By 
compassing  or  imagining  the  death  of  the 
king,  or  queen  consort,  or  their  eldest 
son  and  heir;  demonstrated  by  some  oyert 
act.  II.  By  yiolating  the  king's  compa- 
nion, his  eldest  daughter,  or  the  wife  of 
his  eldest  son.  III.  By  some  oyert  act  of 
leyying  war  against  the  king  in  his  realm. 

IV.  By  adherence  to  the  king*s  enemies. 

V.  By  counterfeiting  the  king's  great  or 


priyy  seal.  VI.  By  count< 
king's  money,  or  importing 
money.  VII.  By  killing  the 
treasurer,  or  king's  justices 
cution  of  their  offices 

8.  High  treasons,  created  by 
statutes,  are  such  as  relati 
pists:  as,  the  repeated  del 
pope's  jurisdiction ;  the  com 
yond  sea  of  a  natural -born  p 
the  renouncing  of  allegiance 
ciliation  to  the  pope,  or  ot 
power.  II.  To  the  coinage  < 
natures  of  the  king:  as,  o( 
(or,  importing  and  uttering 
foreign  coin,  here  current; 
sign-manual,  priyy  signet,  oi 
falsifying,  &c.  the  current 
To  the  Protestant  succession 
spending  with,  or  remittiii| 
the  late  pretender's  sons;  • 
to  impede  the  succession; 
printing  in  defence  of  anj 
title,  or  in  derogation  of  the : 
ment,  or  of  the  power  of  pi 
limit  the  descent  of  the  crow 

4.  The  punishment  of  high  * 
males,  is  (generally)  to  be 
II.  Hanged.  III.  EmboweUfl 
Beheaded.  V.  Quartered.  1 
and  quarters  to  be  at  the  kill 
But,  in  treasons  relating  to  t 
to  be  drawn,  and  hanged  til 
males,  in  both  cases,  are  I 
and  burned  aliye •« 

CHAPTER  VE 
Of  Felonies  Injurious  to 


••• 


BOGATiyE 

1.  Felony  is   that  offence  whli 
the  total  forfeiture  of  lande 
common  law :  now  usually  ale 
with  death,  by  hanging;  mi] 
the  benefit  of  clergy •. 

2.  Felonies  injurious  to  the  I 
gatiye  (of  which  some  are  w 
without,  clergy)  are,  I.  Suol 
the  coin:  as,  the  wilful  utt« 
terfeit  money,  &c. :  (to  whie 
inferior  misdemeanours  affeel 
age  may  be  also  referred.) 
ing  or  attempting  to  kill  % 
sellor.  111.  Serying  foreigl 
enlisting  soldiers  for  foreiga 
Embezzling  the  king's  ame 
V.  Desertion  from  the  kin|fi 
land  or  sea 


•*« 


CHAPTER  Vn 

Of  Pr^munire .« 

1.  Pnemunire,  in  its  original  i 
offence  of  adhering  to  the  tei 
of  the  pope,  in  derogation  ^ 
authority.  Penalty :  outleiv 
ure,  and  imprisonment:  i 
since  been  extended  to  somt 
different  nature •«• 

2.  Among  these  are,  I.  Imp4N 
trinkets.  II.  Contributing  | 
tenanoe  of  popish  seminaill 
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•-•'a  ;r»*'«  in  FnirlflU'I.   III.  M<i1o<iting  '      wifliout  clergy.     II.  rompcllinp   prison- 

•i ■  r»  «'f  •t'U'v-liiiiin.     IV.  An-  '      CIS  fo  !ie<'«»iiie  ajjprovors.    Pcimliy :  judg- 

t  x.*    f  i'T  in  a  s-Tirioii!*  ciinrr.i4-t.  for  ,      iiient    of    folony.      III.   Ohsiructing    the 

••■*-?. '^n /•• '-'■••r.     V.  nhfrtiniii^  niiy  oxcoiilion  of  process.     IV.  Escnpes.     V. 

i;  .'  i'    ••■'iiT-.i:*  in  "III!-  fi»r  iii(inopi»-  llrencli  i»f  ))rif«on.     VI.  He!«cue. — Which 

><     ^.   >•' '4:!iiiiir  %u  tii-!ii«ii«' p>iu*ii(  '      fiiiir  iniiy  (iiociinling  to  tliccircuiiiHtancpH) 

•  r--i    ^l-r  "T  ftriii*.      VII.  Kx«'rtit)n  lie  either  fclonitMi,  or  iniHilemoHnoiirii  jiiin- 

•  :  .•^•;.  iL--^   --r    j-rf-i-mpfiiin.      VIII.  !      i^luiMc  hy  fine  and  iinpriHonnicnt.     VII. 
•*»•  '.i  1  '.r^:-;;!'!*!-  a'l'ii-iriiy  in  Imih  Ki'turniii}!  fmni   irniiKportntion.     Thin  in 

•  •  i-»  ■    '.-••..I  p^rliiiiiH'iii.     IX.  Seiul-  fi'lony,  wirintut  clergy.     VIII.  Taking  ro- 
-;«:;•    '    ';•''•   a   i-ri— her  ti«'\iin<l  nea.  wiinU    to  help  one   to   his  Htoh'n  gooils. 

.  :•  .•     /  V  •■  •■«;.*.-  -'f  .ili<-^;ii!ii-**  untl  reiialty :   the  Hunie  fiM  for  the  theft.     IX. 

•■  •   ■■       \l    l*ri-j.-!i:M.'.  (•-.•irhinir,  or  '       Receiving  •*tolen  goods.   Penalties  :  t  rang- 

-  ^  .  •:    »ft  \c  .'i   irN-hrc  of  ihi*  right  [lortation;  fine:  an<l    iniprinonnient.     X. 

'  I'          ■.•  I.  r  »     ti  .■  ir-.mTi,  or  in  iK-  ThefllMite.     XI.    rmntnou    bjirrctry,    and 

:i'         *  •■•.r   ]-«--r  "f  p.'iiliikinnit    to  i      Miiiig  in  a  feigned  name.     XII.  .Mainten- 

•■--:   n.      XII.    Trraiiiig  tif  ance.        XIII.    rhainperiy.      Penalty,   in 
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k 


• 
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■t".  \-k  !:;#■  r»--riiiKlv  *»f  pi't-rs  these  four:  fine  an<l  inipriHonnient.     XIV. 

'.I    >-  uxn.^i   :--r  i-lri-tMii;  their  rumpoiiiiiiing  ]iro>ecntionH  on  penal  pta- 

1-  w-  If:  J- If ".;  i!.ii-nt.    Xlll-Tn-  tutes.     Penalty:    fine,   pillory,   an«l  dis- 

i*    \.iii'-r'i»»in;:'i    l.y    unl.iwful  ability.     XV.  t 'on •*piracy:  and  threats  of 

•  -..'    ;.•  t.i  }  .;  '.iK  luitiN....ruge  ll.V-117  a<-cn*<aiion  in  order  to  extort  money,  kc. 

Penalties:   the  villenoiis  jiidgnient  ;   fine; 

I'M  \PTI1K  IX.  imprisonment:  pillory;  wiiipping:  trans- 
portation.    XVI.  Perjury,  and  hiihornn- 

y..-..     X.    ,x..  i-.,vT»MiT4.   Arrn-T-  ti..n  thereof.     PennltiVs:   infamy:  iinpri- 

'      K  S'.  ^N  .«...w»:mu.m IP.Mollt,  ^.,„,„«.,„;  fine,  or  pillory:  and  sometimes 

--.    •-   t:.  i  .T.t.-.^i'H  „r.-  nil  Mich  tr:»n-p..riati..n.    or   hou-e   of   correction. 

-»•    .-   I*  4r..  unhrthedrgrei'of  XVII.    P.riherv.      Penalty:   fine,  and   im- 

"•"    ***  pri<.i*nineiit.       XVIIl.    Kmhracerv.       Pe- 

••      I     N.-.?:t.'.    in    r.-n.-Miliiig  j^^^l,^. .    i,,,-,^,,^.    fi„e,  an.l   imprisonment. 

■       ■     ''    '   y  •  •  1-      11    P-Miiv,..  >^j>^*    |.-.,i.,.  ^;,..iirt.      iVnaliy:    the  Jii.lg- 

-    *     •■       ■•-^■^     *' '*    '"    ^"*  iiM  nr  in  !itf:iint.     XX.  Nt-gligenr*- of  piih- 

;■.■••     '*■  li."   .-Mirrr-.   \i'.     IVnaltv:   fine   Jiml   ft»r- 

'     '^l !'!■'■[••■""  tritj f   ih«>    ofiire.      XXI.    Oppr.— ion 

li\    iIm'   nuijri-tratc-*.      XXII.  Kxiouiou  of 

oMuTV-.     Priiuliv.  iulioih:  inipi  iyioiiiiimt, 

"■'      *'   "         :•■-•■•:.■■'!.       111.  t\u*\    nn>\    ^l•nl^lin>(•s     fiirlVitorc    i»f    the 

■     •' ••^•'      I'-M'i'.v:  „rti     I-J8-U1 

•  .    .    -  .  ■        iL'M.pJl 

-::-■-        -     J^.-h     i'«i"d-  fll.VPTKU    XI. 

j               .   .    .;          ■.     .-.    w    -h  lll.'-I-h"*  ni   OirK.N<T<  A<;MNST  THK  Ptiii.tr  PK\rF.... 

.      .    r.         .       ■         I  -.::.!    p'.nd.  lPJtol5.3 

...      ^...     ..   ,.n-.nitii-iit  :  1.  Htl.-nii'"    fiiruin-t    thi-   piililir    ]iea<M*   are, 

;;      .     .......    ., -i-i^f    i),i>  1-   liioi-'ii"*    a^*«Mul'lii"'    to   th«*   niiinhrr   of 

.    -    .   .  ,.         |-,.,   .;...       t:iir    au-i  t\ii'l\".      II.    .Vpp«"arii;r   anto'd.  nr   hiint- 

.    ,.'         M     4-  ..,,."i'H    ;iir-iitj-t  i"'r«    '"    di-jiii-i*.      Ill     Tliri"tf«-ninir.    or 

^   ^..T.   ...         piri:ilt\:  d<-Mi:iii'iinj   hmv  vhIipiM*' tiiiii;*.  I'V  l»'tt<'r. 

.-..".       .  ,     ■•,...,1-  .-..Ti"..-  V'l    r|ji--»'    an*    fid.tnii-*,   without    ch'rgy. 

|\     ,     .  ■.  .   I  •«  a;..!Ui.-t  IV.  l»t"»:ri',\  ing  of  turnpikes.  \c.      Peiial- 

•..  ,     ,.   I    j-i.!:|i..M-  lif". :  V  !.i]  pint;  :  iinpi  i'-oinnent  :  Ju'lgiijcnt 

.    .     j  .J.    ;  .^        \     i',.|,-  of   tV'liix.  wi'h    and  wirhout    ch-rpy.      V. 

,     ....,,..-.  ."r  ...iirr-  ■■f  .Vlliax-.      VI    i*.io(s.  r.-iit-.  and   unlawtul 

.,      V.      i--»  rj-.  ..Tiiriii  :  a--«Mi.!lii'-       VII.    Tuii.ulTnou-*    ]M-«iiion- 

...     ;  ...     •  r.^'l-'  hiiiii:  '"il-      Vlll.  F-'H-iMi'   i-iitry  and  ilerainer. 

i-'i  .i-»,\  Pfiiiiltv.  in   :i:l   tour:   fiiii*.  and  iniiiri-^^tn- 

iiiiifit.      IX   tii-inir  un»i'*ually  armed.      Pe- 

'  •{  \;"11"K   X  n-ihy  :   fortViiun*  i-f  arm*,  and   iinpri^on- 

.  n.«*nt.      X.  Spn-fidinir  faNe  nrw*.     Pmal- 

!■•:•.     .11-11.  v....  j^.  .      j.^^^.^    ^^j^^j    i„, ,,,}„.,„„„.,„       XI.  Pie- 

iiHtli'd  propln'i'ii*.  P«'nalti«>«* :  fiin':  impn- 

«..iino'iit  ;  aii'l  I'orft  iruri'.    XI  I.  t'lKillmpes 

■*■"'"''*'"  to   tight.      Pi'iia'.iv:    fini*.    inij  ri'-intut-nt, 

^*''*  '."*'^*"'   "iroi^"  *''7v'  "*"*   *"»'"■"""■"  t'"TtViiuT»'.      XMl.  l.iM-. 

.""     *.''       ,      'J^'\  Pi-nahv:  tint*.  inii»ri«'oiiiinMj».  and  corpornl 

I:.. I'll             \.     .\.-ljn-t  .-               .                     '                                                                            li.l      |..f 

..,-         ]iuni>iiMi«-iit I4J-lo-> 
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j    .'    :      ;ii«t|.i'    an*. 

-*  -v.-r     i».—«    in   <■■  uit«  ..f  jij-ti«i-.  <»!■  <»vrKNt  F.<  ^«;\iNST  Pi  Bi.li' TiiAi'r...l-'»4  to  1#>J 

T,-  •         .ifrz.fni    'f    fv-ny,    usually  l.t^ffcnce.H   agiiinst    the   public  trade  arc. 
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I.  Owling.  Penalties :  fines ;  forfeitures ; 
imprisonment ;  loss  of  left  hand ;  trans- 
portation; judgment  of  felony.  II. 
Smuggling.  Penalties:  fines;  loss  of 
goods ;  judgment  of  felony,  without  cler- 
gy. III.  Fraudulent  bankruptcy.  Pe- 
nalty :  judgment  of  felony,  without  clergy. 
lY.  Usury.  Penalty :  fine  and  imprison- 
ment. Y.  Cheating.  Penalties:  fine; 
imprisonment;  pillory;  tumbrel;  whip- 
ping, or  other  corporal  punishment; 
transportation.  YI.  Forestalling.  VII. 
Regrating.  YIII.  Engrossing.  Penal- 
ties, for  all  three :  loss  of  goods ;  fine ; 
imprisonment;  pillory.  IX.  Monopolies, 
and  combinations  to  raise  the  price  of 
commodities.  Penalties:  fines;  imprison- 
ment ;  pillory ;  loss  of  ear ;  infamy  ;  and, 
sometimes,  the  pains  of  prttmunire.  X. 
Exercising  a  trade,  not  having  served  as 
apprentice.  Penalty:  fine.  XI.  Trans- 
porting, or  residing  abroad,  of  artificers. 
Penalties:  fine;  imprisonment;  forfeiture; 
incapacity;  becoming  aliens Page  164-160 

CHAPTER  XIII. 

Or  OFTElfCBS  AGAINST  THE  PuBLIO  HEALTH, 
AMD      AGAINST     THE     PUBLIC     PoLICE     OR 

Economy 161  to  175 

1.  Offences  against  the  public  health  are, 

I.  Irregularity  in  time  of  the  plagpie  or 
of  quarantine.  Penalties:  whipping; 
judgment  of  felony,  with  and  without 
clergy.  II.  Selling  unwholesome  provi- 
sions. Penalties:  amercement;  pillory; 
fine;  imprisonment;  abjuration  of  the 
town 161-162 

2.  Offences  against  the  public  police  and 
economy,  or  domestic  order  of  the  king- 
dom, are,  I.  Those  relating  to  clandestine 
and  irregular  marriages.  Penalties:  judg- 
ment of  felony,  with  and  without  clergy. 

II.  Bigamy  or  (more  properly)  polygamy. 
Penalty :  judgment  of  felony.  III.  Wan- 
dering, by  soldiers  or  mariners.  lY.  Re- 
maining in  England  by  Egyptians,  or 
being  in  their  fellowship  one  month. 
Both  these  are  felonies,  without  clergy. 
Y.  Common  nuisances:  1st,  by  annoy- 
ances or  purprestures  in  highways,  bridg- 
es, and  rivers;  2dly,  by  offensive  trades 
and  manufactures;  8dly,  by  disorderly 
bouses;  4thly,  by  lotteries;  6thly,  by 
cottages;  6thly,  by  fireworks;  7thly,  by 
eavesdropping.  Penalty,  in  all:  fine. 
8thly,  by  oommon  scolding.  Penalty: 
the  oucking-stooL  YI.  Idleness,  dis- 
order, vagrancy,  and  incorrigible  roguery. 
Penalties:  imprisonment:  whipping; judg- 
ment of  felony.  YII.  Luxury  in  diet. 
Penalty:  discretionary.  YIII.  Gaming. 
Penalties :  to  gentlemen,  fines ;  to  others, 
fine  and  imprisonment ;  to  cheating  games- 
ters, fine,  infamy,  and  the  corporal  pains 
of  perjury.  IX.  Destroying  the  game. 
Penalt'ds:  fines;  and  corporal  punish- 
ment  162-175 

CHAPTER  XIY. 

Of  Homicide 176  to  208 

1  Crimes   especially    affecting  individuals 


are,  I.  Against  their  persoi 
their  habitations.  III.  Agi 
perty 

2.  Crimes  against  the  persoiii 
are,  I.  By  homicide,  or  d 
II.  By  other  corporal  ii^or 

8.  Homicide  is,  I.  Justifiable 
ble.     III.  Felonious 

4.  Homicide  is  justifiable,  L 
and  command  of  law.     IL 
of  law:  1st,  for  the  further 
justice;  2dly,  for  preventio 
cible  felony 

5.  Homicide  is  excusable,  I.  J 
or  by  misadventure.      II. 
or  self-defence,  by  chance 
nalty,  in  both :  forfeiture  rt 
however  is  pardoned  of  con 

6.  Felonious  homicide  is  thi 
human  creature  without  J 
excuse.  This  is,  L  Kills 
II.  Killing  another •• 

7.  Killing  one's  self,  or  self-nu 
one  deliberately,  or  by  anj 
licious  act,  puts  an  end  i< 
This  is  felony ;  punished  % 
burial,  and  forfeiture  of  gi 
tels 

8.  Killing  another  is,  I.  Mam 
Murder •• 

9.  Manslaughter  is  the  unlai 
another ;  without  malice,  i 
plied.  This  is  either,  I.  Vi 
a  sudden  heat.  II.  Involi 
commission  of  some  unlaw 
are  felony,  but  within  der 
the  case  of  stabbing 

10.  Murder  is  when  a  person 
mory  and  discretion  unia 
any  reasonable  creature, 
under  the  king's  peace ;  witi 
thought,  either  express  or  1 
is  felony,  without  clergy; 
speedy  death,  and  hangiii| 
dissection •. 

11.  Petit  treason  (being  • 
degree  of  murder)  is  whtr 
kills  his  master,  the  wifa 
or  the  ecclesiastic  his  supci 
in  men,  to  be  drawn  am 
women,  to  be  drawn  and  bl 

CHAPTER  3 

Of  Offences  against  ths  I 
DIVIDCALS M 

1.  Crimes  affecting  the  pen 
duals,  by  other  corporal 
amounting  to  homicide,  av 
and  also  shooting  at  anotkl 
fine ;  imprisonment ;  judgi 
without  clergy.  II.  Forel) 
and  marriage  or  defilement 
which  is  felony :  also,  att 
flowering  or  marrying,  «aj 
under  the  age  of  sixteen  yp 
the  penalty  is  imprisona 
temporary  forfeiture  of  lii 
Rape;  and  also  carnal  li| 
woman-child  under  the  tgj 
lY.  Buggery,  with  man  «| 
these  are  felonies,  witMJ 


ANALTBIS  OF  BOOK  lY. 


xvii 


▼IL  WondiBg.    PMultiM,  in 
•Bibw:  %mmi  tepriMUumt;  and  other 

TIIL  FftiM  im- 
i:  fiB«;  ImpritoB- 
(im  ■•■•  •Crodoufl  cmm) 
tht  mAm  if  prmammir%  and  Ineapaeitj 
rffMwpanlML  UL  KidnappiBg,  or 
fvdklj  Moalhig  awaj  Um  king's  tub- 
JHttL  Pm hj;  iao;  impriionmcBt ; 
Mf  yittflffy  .••>»•««•••>•••••••>••••••■  Fago  200^2 19 

CHAPTER  XVL 

>-«  «>fum  MAAvn  TU  Habitatioiis  of 

l■KTI^r  ALt.  ^ 220  to  222 

!  <  ran  affocting  tJte  kabitatioDS  of  indi- 

ntnb  uo.  I.  Anon.     II.  Durglarj 220 

I  kMo  M  iW  ■aHriona  and  wilful  bum- 
ar  if  iko  kooM,  or  out-houM,  of  an- 
tttf  aan.  Tkia  U  ftloaj;  in  wme 
■Ml  viikia,  in  ockon  without,  clergy ...  220 
i  ivfSwy  b  tke  breaking  and  entering, 
W  iifkt,  Into  a  Maaaioa-houee,  with 
■MK  to  roBBii  a  felony.  This  b  fe- 
my,  vtfkMt  clergy- 222 

CHAPTEB  XVIL 

OiOnnm  AAAiyer  PvTAn  Pbopbbtt.. 

229  to  247 

1  Crmm  afffcting  the  priTale  fimperty  of 
»ir*»*Bab  are,  I.  Larceny.  II.  Mali- 
nntm;»rhbf.     HI.  Forgery 229 

I  U.T««i  i«,  I.  Simple.  II.  Mixed,  or 
f  m>*^»^  ., 229 

L  •i^s^  .ArrmT  i»  the  felonious  taking, 
tat  r«TTiD^  away,  of  the  pemonal 
t'-»  >f  aD-««her.  .\nd  it  if,  1.  Grand 
*^— »«7  ^iBg  aboTe  the  Talue  of 
'••»•?«•»*».  Which  ii  felony :  in  iK>me 
!«MM  a^^btn.  in  othem  without,  clergy. 
.  r»«:t  lATrrny  :  to  the  Talue  of  tweWe- 
iH-&r»  -.r  nndrr.  Which  in  ali^o  felony, 
:-.*   a- 4    caf>it«] :   being  puniabed   with 

«^  T^iBg  or  tran>poriaiion 229 

4  V  t«nL    c*r  mnpttund.  larreny.   ii   that 

•w  ».B  tke  taking  ia  accompanied  with 

»•  •ffgrava'i'^B  of  being.    I.   From  the 

I  3w      II    From  the  pervon 289 

i  l.«*-#aj#«   fr**a    the   hou«e.   by  day  or 
L  12     ar«  frloniee  without  clergy,  when 
•i»f    are.     I.    Larcenies,    ahofe    tweWe- 
>-ai-*    fr-m  a  church: — or  by  breaking 
%  -.^«:     r  ^A-'th  in  a  market  or  fair,  by 
B;r  -r   cigfct.   the  owner  or  hia  family 
*^.if  t^vrrin  : — or  by  breaking  a  dwell- 
ag  "  «i»    by    day.    any    person    being 
j*-^i   _«.r  frT>Bi  a  dwelling-house   by 
u*       w.'i  ut     lireaking.     any     person 
^v»*n    **-:fig  put    in  fear: — or  from  a 
:«*.:^f  a  '^^■e  by  night,  without  break- 
re     %^    "voer    or    hi«    faniily    being 
A*MLa     a»d   pot    in   fear.      II.    Larce- 
i»«  •/  f^*  •killing*,    by  breaking  the 
ca»g:ag-k"nw.     shop,     or    warehouse, 
^  tev .  ik«i«gk  no  person  be  therein ; 
'  \j   pnv%iely  atoaling  in  any  shop, 
eieiaiaai.    ciarfc-fcoa— .    or  stable,  by 
•ir  «   Bifki,   vitkoot    breaking,    and 
«i^    BO    pareoB     bo    tkerein.      III. 
VMBM.  e#  Ikrt/    BbilliBga,    from   a 


dweniBg-hotue  or  Ita  oitt-honsei,  without 
breaking,'  and  though  no  person  bo 
therein Pnge289 

6.  Lareeny  ftrom  the  person  is,  L  By  pri- 
Tately  stealing  ftrom  the  person  of  an- 
other, abore  the  ralue  of  tweWepence. 
II.  By  robbery;  or  the  felonious  and 
forcible  taking,  from  the  person  of  an- 
other, goods  or  money  of  any  ralue, 
by  pulling  him  in  fear.  These  are  both 
felonies  without  clergy.  An  attempt  to 
rob  b  also  felony 241 

7.  Malicious  mischief,  by  destroying  dikes, 
goods,  cattle,  ships,  garments,  fish- 
ponds, trees,  woods,  churches,  chapeb, 
meeting -bouses,  houses,  out -houses, 
com,  hay,  straw,  sea  or  rirer  banks, 
hop-binds,  coal-mines,  (or  engines  there- 
unto belonging,)  or  any  fences  for  en- 
closures by  act  of  parliament,  b  felony, 
and,  in  most  cases,  without  benefit  of 
clergy ^ 248 

8.  Forgery  b  the  ftmudtilent  making  or 
alteration  of  a  writing,  in  pr^udice  of 
another's  right.  Penalties :  fine ;  impri- 
sonment ;  pillory ;  loss  of  nose  and  ears ; 
forfeiture ;  judgment  of  felony,  without 
clergy 247 

CHAPTER  XYIIL 

Or  TBB  Mbaxs  or  pbbtbiitixo  OrriHCBS... 

251  to  266 

1.  Crimes  and  misdemeanours  may  be  pre- 
vented by  compelling  suspecteil  persons 
to  give  security:  which  is  effected  by 
binding  them  in  a  conditional  recogni- 
xance  to  the  king,  taken  in  court,  or  by 

a  magistrate  out  of  court 261 

2.  These  recugnixances  may  be  conditioned, 
I.  To  keep  the  peace.  II.  To  be  of  the 
good  behaviour 262 

3.  They  may  be  taken  by  any  justice  or 
conservator  of  the  peace,  at  his  own  dis- 
cretion ;  or  at  the  request  of  such  as  are 
entitled  to  demand  the  same 268 

4.  .AH  persons,  who  have  given  sufficient 
cause  to  apprehend  an  intended  breach 
of  the  peace,  may  be  bound  over  to  keep 
the  peace :  and  all  those  that  be  not  of 
good  fame  may  be  bound  to  the  good 
behaviour;  and  may,  upon  refusal  in 
either  case,  be  committed  to  gaoL... 266 

CHAPTER  XIX. 

Or  Corars  or  a  Cbimimal  JraisDicnoii... 

258  to  277 

1.  In  the  method  of  punishment  may  be 
considered,  I.  The  several  courts  of  cri- 
minal juri!*diction.  II.  The  several  pro- 
ceedings therein 268 

2.  The  criminal  courts  are,  I.  Those  of  a 
public  and  general  jurisdiction  through- 
out the  realm.  II.  Those  of  a  private 
and  special  jurisdiction 268 

8.  Public  criminal  courts  are,  I.  The  high 
court  of  parliament ;  which  proceeds 
by  impeachment.  II.  The  court  of  the 
lord  high  steward ;  and  the  court  of  the 
king  in  Aill  parliament :  for  the  trial  of 
capitally-indicted  peers.     III.  The  court 


•  •• 
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of  KiBg's  Bench.  IV.  Th«  oourt  of  ehi- 
Talry.  V.  The  oourt  of  admiralty,  under 
the  king's  commission.  VI.  The  courte 
of  oyer  and  terminer  and  general  gaol- 
dellTery.  VII.  The  court  of  quarter- 
sessions  of  the  peace.  VIII.  The  she- 
riff's toum.  IX.  The  court-leet.  X. 
The  court  of  the  coroner.     XI.  The  court 

of  the  clerk  of  the  market Page  26&-275 

4.  PriTate  criminal  courts  are,  I.  The  court 
of  the  lord  steward,  &o.  by  statute  of 
Henry  VII.  IL  The  court  of  the  lord 
steward,  &c.  by  statute  of  Henry  VIII. 
III.  The  uniTersity  courts 275-277 

CHAPTER  XX. 

Or  SuMMABT  CoNYicnoifs 280  to  288 

1.  Proceedings  in  criminal  courts  are,  L 
Summary.     11.  Regular 280 

2.  Summary  proceedings  are  such,  where- 
by a  man  may  be  conTicted  of  diTers 
offences,  without  any  formal  process  or 
jury,  at  the  discretion  of  the  judge  or 
judges  appointed  by  act  of  parliament, 

or  common  law 280 

8.  Such  are,  I.  Trials  of  offences  and  frauds 
against  the  laws  of  excise  and  other 
branches  of  the  king's  roTenue.  II.  Con- 
Tictions  before  justices  of  the  peace  upon 
a  Tariety  of  minute  offences,  chiefly 
against  Uie  public  poUce.  IIL  Attach- 
ments for  contempts  to  the  superior 
courts  of  justice 281-288 

CHAPTER  XXI. 

Or  Arrbsts 289  to  295 

1.  Regular  proceedings  In  the  courts  of 
common  law,  are,  L  Arrest.  II.  Com- 
mitment and  bail.  III.  Prosecution. 
rV.  Process.  V.  Arraignment,  and  its 
incidents.  VI.  Plea  and  issue.  VIL 
Trial    and    conyiction.      VIII.    Clergy. 

IX.  Judgment,    and    its    consequences. 

X.  Reyersal  of  judgment.    XI.  Reprieye, 

or  pardon.     XII.  Execution 289 

2.  An  arrest  is  the  apprehending,  or  re- 
straining, of  one's  person,  in  order  to 
be  forthcoming  to  answer  a  crime  where- 
of one  is  accused  or  suspected 289 

8.  This  may  be  done,  I.  By  warrant.  II. 
By  an  officer,  without  wammt.  III. 
By  a  priyate  person,  without  warrant. 
rV.  By  hue  and  cry 289-295 

CHAPTER  XXII. 

Of  CoMMinaiiT  AMD  Bail. 296  to  299 

1.  Commitment  is  the  confinement  of  one's 
person  in  prison  for  safe  custody  by 
warrant  from  proper  authority ;  unless, 
in  bailable  offences,  he  puts  in  sufficient 
bail,  or  security  for  his  Aiture  appear- 
ance   295 

2.  The  magistrate  is  bound  to  take  reason- 
able bail,  if  offered ;  unless  the  offender 

be  not  bailable 296 

8.  Such  are,  I.  Persons  accused  of  treason ; 
or,  IL  Of  murder;  or,  IIL  Of  man- 
slaughter, by  indictment ;  or  if  the  pri- 
•oner  was  clearly  the  slayer.    IV.  Pri- 


son-breakers, when  commlM 
V.  Outlaws.  VI.  Those  i 
jured  the  realm.  VII.  A| 
appellees.  VIII.  Persons  t 
mainour.  IX.  Persons  aooi 
X.  Excommunicated  persoB 

4.  The  magistrate  may,  at  h 
admit  or  not  admit  to  ba£ 
of  good  fame,  charged  wit 
nies,  whether  as  principa 
cessories 

5.  If  they  be  of  good  fame,  h 
admit  them  to  bail 

6.  The  court  of  King's  Bench, 
in  time  of  yacation,  may  ba 
whatsoeyer 

CHAPTER  X2 

Or  THB  8BTBRAL  MoDBS  01  Pi 

1.  Prosecution,  or  the  manu 
offenders,  is  either  by  a  pn 
of  a  grand  jury,  as,  I.  By 
II.  By  indictment.  Or,  ^ 
finding.  III.  By  informmti 
appeal. 

2.  A  presentment  is  the  noti 
grand  jury  of  any  offence,  f 
knowledge  or  obseryation.. 

8.  An  indictment  is  a  written 
one  or  more  persons  of  ■  i 
demeanour,  preferred  to,  f 
on  oath  by,  a  grand  jvaj 
with  sufficient  certainty, 
time,  place,  and  offence.. ••« 

4.  An  information  is,  I.  At  4 
king  and  a  subject,  upon  p 
II.  At  the  suit  of  the  king  i 
1.  Filed  by  the  attomey-gil 
for  such  misdemeanours 
king's  person  or  goyemmov 
by  the  master  of  the  cmm 
leaye  of  the  court  of  King's 
relation  of  some  priyate  sol 
cross  and  notorious  misd«i 
differing  from  indictments 
they  are  exhibited  by  tlM 
the  king's  officer,  and  not  < 
a  grand  jury ••< 

5.  An  appeal  is  an  accusal 
brought  by  one  priyate  ■ 
another,  for  larceny,  ni 
arson,  or  homicide :  whioli 
not  discharge  or  pardon, ! 
alone  can  release •« 

CHAPTER  X3 

Or  pROOBSs  UPON  AN  Indiotm 

1.  Process  to  bring  in  an  s 
indicted  in  his  absencOi 
meanours,  by  venire  /aeit% 
nite,  and  capiat;  in  capita 
pias  only ;  and,  in  both,  bg|t  ( 

2.  During  this  stage  of  pl^ 
indictment  may  be  reaf 
court  of  King's  Bench  flmp 
jurisdiction,  by  writ  of  ti 
and  cognixance  must  be  ^ 
of  exclusiye  jurisdiction^^ 
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CHAPm  xxv. 

•>  ABftAiBnnvT.  An  its  Ihcisbvti 

P«g«  821-881 

1  i.tiifiBcat  it  tht  ealliag  of  th«  pri- 
vma  u  iW  btf  of  the  court,  to  answer 
ui  aeuer  of  tibo  iadictmoBL 821 

:  laoinft  kcrvnnto  ato,  I.  Tho  stsnding 
%VM  •/  tb«  priaoiicr ;  for  whicbt  in  petit 
inMce,  aa4  felonies  of  deetb,  he  shell 
uiiftQ  Lbe  ^mw  />r(^  ti  inrt.  IL  His 
c>:«.'mkob  -  which  is  either  simple ;  or  bj 
rt;  «f  epproveoMnt. 824-881 

CHAPTER  XXVL 

>hAt.  AID  Nun 882  to 841 

1  ?i#  ;'.•««  cr  dcfenfliTe  matter  alleged  by 
If  ;r.**  sw.  maj  be,  I.  A  plea  to  the 
..-.*;.::..&  U.  A  demurrer  in  point  of 
-•«  III  A  piea  in  abatement.  IV.  A 
9*nAl  f>a  in  bar:  which  ia,  1st,  autre- 
;  hj  arfm: ;  U«ll j.  oaf rr/oi/«  ronvicr ;  8dly, 
cafffiCff  mtsmmt:  A\h\j,  a  pardon.  V. 
ri«  rmtrai  iMue.  not  guilt  j 3:i2-841 

1  i:«TT^;-Q  iMuc  is  joined  by  the  clerk  of 
lift  srrmigns  on  behalf  of  the  king 841 

CHAPTER  XXVIL 

f  Ti:iL.  tip  rovTicTioji 842to8C3 

■  T-.A.f  >jf  AffeDces.  by  the  laws  of  Eog> 

AS  I  ««?»  sad  ar«.  I.  By  ordeal,  of  either 

:-•    •  w»i»r       II    by  the  cursnod.    lioth 

-•*•  !»»•  *-*^o  :on^  sUj|i*>he«l.     III.  By 

k*.  .n  ft:;^»i4  sa-1  Rpi>piTrfiicni!i.    IV. 

:»     tr   p*-^r»  of  iirrst  Britain.     V.  By 

.  ->  34:I-ni'j 

-  :.•••.  »i  sr.  1  ffiicfA*  uf  trial  by  jury 
'.    Tl?   .a«f<%D«f;liO)e  of  the  jury.     II. 

1  -sfr»       j*t.    f.ir   rau«o :    UJly.    j»e- 

"  :  :       '7  III      Tl.f*    df    firfurfU*<fittf/U*. 

.'•    Ti-    ■»:%     'f  the  jury.     V.  The  cvi- 
-*•-  f      \i    T&r  irr«lK't.   fithrr  general 

I"  •:-':»:    :i.j(u;50l 

t».  -..  t  .«  •:.rn  the  firi-uner  plo.vN, 
►-  -»  '  -il.  cu.!:r.  «t. on- (Iff in.  iu  fi'lo- 
:  •«.  ■*•  yr  -f^-^ui'T  i*  riiiitleil  In.  I. 
::  i  •ipri.vr*  II.  Kr«titulion  of  his 
:    ■••         3t>l-^t;3 

I  »  IPTER  XXVIII. 

'  —1  :  c»rr.?  -.r  TMitiT ^C'l  to  374 

"z.       '   ■-'   ** Ill-fit  th«*rp"f.  wa*  nri- 

;- 1*        --•'••-l   fr  m  the  usurped  juri»- 

s      '    •■**   f«  { :«fa  ert'le-ia^tic**;    hut 

fc  ;  .  -    •  '.^^Q  Drw-ni'i^Ji'ilrd  hv  i^eTeral 

^  ••■■•'■■•«•••■•■■■■••••■•••««•••«        *j"  t^ 

•  fc".  •l•^-;'.   n -tf  the  clrrpy  fruHi  any 

■  ■'-     •*    -  ir    }ua.*hmrDt     fi»r    folmiy 

*.      --'•■r.r.*t:    f-r   a   year,  at    the 

-  •     ..•■?••;   a  :    and    it    is   extended 
49  M    *'••/:  .T  ••It.  Ik  lay  {peers,  fttr  the 

'■•     f«-3'».    SD  i  tt>  ftli  lay  commoners, 
'  -     ■.-•  r-Br     ff»ji-e  al«o,  upt^n  cnndition 
-*m£  :.i|[  .=.f  rv%»n3ient,  ur  l^ao*|Mlrta- 
^  - 371 

'•    %.*•    are  catitlvil  to  the  benefit  of 
T'    *s'^f  aarh  as  are  now  nusteil  by 
}»^''    ^  aiAtutcs 37l» 


4.  Felons,  on  rsesiThif  the  benefit  of  elergy, 
(though  they  forfeit  their  goods  to  the 
crown,)  are  discharged  of  til  clergyable 
felonies  before  committed  and  restored 
in  all  capacities  and  credits Page  874 

CHAPTER  XXIX. 

Or  JuDOMBXr,  AXO  its  COHSBQiniKCH 

876  to  889 

1.  Judgment  (unless  any  matter  be  offered 
in  arrest  thereof)  follows  upon  conyie- 
tion;  being  the  pronouncing  of  that  pun- 
ishment which  is  expressly  ordained  by 
law 876 

2.  Attainder  of  a  criminal  is  the  immediate 
consequence,  1.  Of  haring  judgment  of 
death  pronounced  upon  him.  II.  Of 
outlawry  for  a  capital  offence 880 

8.  The  consequences  of  attainder  are,  I. 
Forfeiture  to  the  king.  II.  Corruption 
of  blood 881 

4.  Forfeiture  to  the  king  is,  I.  Of  real 
estates,  upon  attainder: — in  high-trea- 
son, absolutely,  till  the  death  of  the  late 
pretender's  sons; — in  felonies,  for  the 
king's  year,  day,  and  waste  ; — in  mispri- 
sion of  treason,  assaults  on  a  judge,  or 
battery  sitting  the  courts ;  during  the  life 
of  the  offender.  II.  Of  personal  estates, 
upon  conrict ion;  in  all  treason,  mispri- 
sion of  treason,  felony,  excusable  homi- 
cide, petit  larceny,  standing  mute  upon 
arruifrniiicnt,  thenhove-naiiUMi  contempts 

of  the  king's  courts,  and  tlight 381-388 

5.  t'lirruption  uf  hi 1  is  an  utter  extinc- 
tion of  all  inheritable  quality  therein: 
Ht)  thiit,  after  the  kinpr's  forfeiture  is  first 
suiisfied,  the  criminal's  lamis  escheat  to 
the  lonl  of  the  fee;  and  he  can  ncYei 
afterwards  inherit,  be  inherited,  or 
have  any  inheritance  derived  through 
him 388-389 

CHAPTER  XXX. 

Or  UrvERs^L  <»r  .TritoMKNT 3r»0  to  302 

1.  Judgments,  and  their  consetpiences,  may 
be  avoided,  I.  By  fal>iifying,  or  reversing, 
the  attainder.     11.  By  rej»rieve,  or  par- 

d.m .'. 390 

.\ttain(lers  may  be  fnUified.  or  reversed, 

I,  'Without  a  writ  of  error:  for  matter 
tfth'TM  the  record.  11.  By  writ  of  error; 
f»r  n:i«tnkei*  in  the  judgment,  or  record. 
III.    By    act     of    parliament  ;     for    fa- 

vmir...! 31H)..892 

Uhen  an  outlawry  is  reversed,  the  party 

is  restore<l  to  the  same  plight  as  if 
he  hail  appeared  upon  the  etipta*. 
When  a  jutlgment  on  conviction  is  re- 
ver«t»»i.  the  party  stands  as  if  never 
accuseil 392 

CHAI^TEU   XXXI. 

Of  IlKPKirvR  AM'  Parimin 394 to 398 

1.  A  reprieve  is  a  tenipomry  suspension 
of  the  judgment.    I.    Ax  ttr.Mtn"  jwiint. 

II.  £z  nfctrmtdtf   l»i/ii ;    for   pregnancy. 
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insanitj,  or  the  trial  of  identity  of  per- 
son, which  must  always  be  tried  in- 
9tanUr Page  894-896 

2.  A  pardon  is  a  permanent  aToider  of  the 
Judgment  by  the  king's  migesty  in  of- 
fences against  his  crown  and  dignity ; 
drawn  in  due  form  of  law,  allowed  in 
open  court,  and  thereby  making  the 
offender  a  new  man 896 

8.  The  king  cannot  pardon,  I.  Impri- 
sonment of  the  subject  beyond  the 
seas.  II.  Offences  prosecuted  by  ap- 
peaL  III.  Common  nuisances.  IV.  Of- 
fences against  popular  or  penal  statutes, 
after  information  brought  by  a  sub- 
ject.   Nor   is  his  pardon  pleadable  to 


an  impeachment    by  th« 
parliament 

CHAPTER  33 

Or  ExBounoN 

1.  Execution  is  the  complel 
punishment,  and  must  b€ 
formed  in  the  manner  i 
directs  

2.  The  warrant  for  executica 
under  the  hand  and  seal 
sometimes  by  writ  from  U» 
times  by  rule  of  court ;  but 
the  judge's  signing  the  « 
soners,  with  their  separate 
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OF  THE  REDRESS  OF  PRIVATE  WRONGS  BY  THE  MERE 

ACT  OF  THE  PARTIES. 

Ar  the  owning  of  these  coTnTnentaries,(a)  municipal  law  was  in  general 

iri-'-i  t«»  be.  "a  rule  of  civil  conduct,  prescribed  by  tne  supreme  power  in  a 

**-i*-        '-irnandin:;  what  is  riglit,  and  prohibiting  what  is  wrong.' (6)     From 

tr  -  Mnrft«»rr  it  followi'd,  that  the  primary'  objects  of  the  law  are  the  esta- 

t  •    -•  lit  "I  n^jht*,  anil  the  prohibition  of  wrongs.     And  this  occa8ioned(c)  the 

:v^  •.;i'»ii  '»!  lhi»s*e  confctioim  into  two  general  heads;  under  the  former  of 

»'    '.  T»-  have  aln*a<iy  eonsi<iertHi  the  rights  that  were  defined  and  established, 

V'l  .'.  :.-r  tilt*  latior  are  now  to  consider  the  wrongs  that  are  forbidden  and 

^.•'^i^>l   hy  the  laws  oi  England. 

•It:   '.i;.    pn»?H.iution  of  the  first  of  these  inquiries,  we  distinguished    ^^ 

two  i%r>rts :  first,  such  as  concern,  or  are  annexed  to,  the  per-    ^ 

*  cirfi,  lind  are  then  called  ^'wni  personiirum^  or  the  rights  of  persons;  which, 

:  •  r  «.:h  thr  means  of  acquiring  and  losing  them,  composed  the  first  book 

— •  •  'Tiiriiontaries:  and  s<*condly,  such  as  a  man  may  acquire  over  external 

■r  thin:^  unconnected  with  his  pt»rson,  which  are  called  jura  rerum,  or 

\  '    •••    /  thufj* :  and  thesis  with  the  means  of  transferring  them  from  man 

•  -      w«ri-  iht*  ••ubjiHt  of  the  second  book.     1  am  now  therefore  to  proceed 

!j»idtniti«»n  of  wrongs;  which  for  the  most  part  convey  to  us  an  idea 

1'-    .    :.•  ^.iiivi-,  as  K-ing  nothing  else  but  a  privation  of  right.     For  which 

*•*••  r,  .:   wa.-*  necessar>-,  that  betbre  we  entered  at  all  into  the  discussion  of 

'•    „-*    «-  -h^mld  entertain  a  clear  and  distinct  notion  of  rii^hts:  the  contem- 

1-    '.    'I  what  is  Jits  iK'ing  necessarily  prior  to  what  may  bo  termed  injuria, 

1^.:  •• '    l*-nriil:on  of  /«m  prei'e<lent  to  that  of  nrfas. 

^~  -.J*  ar\*  divii^ible  into  two  sorts  or  spei'ies:  private  tcrongs  and  public 
^  ^.'  T:*«-  termer  are  an  infringement  or  privation  of  the  private  or  civil 
V  •  ^-.'fij^;!*^  to  individuals,  consiilered  as  individuals;  and  are  thereupon 
i^-. .-'  •  y  N-rrntyi  avil  injuries:  the  latter  are  a  breach  and  violation  of  puDlic 
'r.  •  XT.  \  'latit-s,  which  atfect  the  whole  community,  considered  as  a  com- 
t-L  ••  .  ar-'i  are  db^tinguished  by  the  harsher  ap|>ellation  of  crimes  and  misdS' 

•    i"-*.  »  1  (•>  Book  L  ch.  1. 

1  -SATO^  iki*  to  be  a  misquotation  of  the  following  pa.^«^gc: — "R*t  enim  lex  nihil 
h(«i  1^.  rwrrtM  •€  a  numine  Deorum  tracta  ratio,  imperans  honesta,  prohibens  contraria.'' 
?V^  t«  li. — CoLiaiDUL. 


2  PKIVATE  WEONGS. 

meanours.  To  investigAto  the  first  of  these  species  of  wrongs,  with 
i*etnedie8,  will  be  our  employment  in  the  present  book;  and  the  otl 
will  be  reserved  till  the  next  or  conelading  one. 

The  more  effectually  to  accomplish  the  redress  of  private  injurie 
justice  are  instituted  in  every  civilized  society,  in  order  to  protec 
from  the  insults  of  the  stronger,  by  expounding  and  enforcing  the 
which  rights  are  defined  and  wrongs  prohibited.  This  remedy  i 
j„Q,    principally  to  be  sought  by  application  to  these  *courts  of  justi 

J  by  civil  suit  or  action.  For  which  reason  our  chief  employm 
book  will  be  to  consider  the  redress  of  private  wrongs  by  suit  or  actic 
But  as  there  are  certain  injuries  of  such  a  nature  that  some  of  them 
others  require  a  more  speedy  remedy  than  can  be  had  in  the  ordina 
justice,  there  is  allowed  in  those  cases  an  extrajudicial  or  eccentri 
remedy ;  of  which  I  shall  first  of  all  treat,  before  I  consider  the  se 
dies  by  suit :  and,  to  that  end,  shall  distribute  the  redress  of  private  '' 
three  several  species :  first,  that  which  is  obtained  by  the  mere  act  oi 
themselves ;  secondly,  that  which  is  eflected  by  the  mere  act  and  < 
law ;  and,  thirdly,  that  which  arises  from  suit  or  action  in  courts,  wh 
in  a  conjunction  of  the  other  two,  the  act  of  the  parties  co-operatu 
act  of  law. 

And  first  of  that  redress  of  private  injuries  which  is  obtained  by  ' 
of  the  parties.  This  is  of  two  sorts :  first,  that  which  arises  from  tfc 
injured  party  only ;  and,  secondly,  that  which  arises  from  the  joi: 
the  parties  together :  both  which  I  shall  consider  in  their  order. 

Of  the  first  sort,  or  that  which  arises  from  the  sole  act  of  the  injoj 

I.  The  defence  of  one's  self,  or  the  mutual  and  reciprocal  defence 
stand  in  the  relations  of  husband  and  wife,  parent  and  child,  mast 
vant.  In  these  cases,  if  the  party  himself,  or  any  of  these  his  r 
forcibly  attacked  in  his  person  or  property,  it  is  lawful  for  him  t< 
by  force ;  and  the  breach  of  the  peace  which  happens  is  chargeabi 
only  who  began  the  affray.(c?)  For  the  law  in  this  case  respects  * 
of  the  human  mind,  and  (when  external  violence  is  offered  to  a  i 
or  those  to  whom  he  bears  a  near  connection)  makes  it  lawful  ii 
jn^,     himself  that  immediate  justice  to  which  he  *is  prompted  by 

-'     which  no  prudential  motives  are  strong  enough  to  restrain, 
that  the  future  process  of  law  is  by  no  means  an  adequate  remedy 
accompanied  with  force ;  since  it  is  impossible  to  say  to  what  wai 
of  rapine  or  cruelty  outrages  of  this  sort  might  be  carried  unless 
mitted  a  man  immediately  to  oppose  one  violence  with  another, 
therefore,  as  it  is  justly  called  tlie  primarj^  law  of  nature,  so  it  is 

O  2  Roll.  Abr.  646.    1  Hawk.  P.  C.  131. 

•It  18  paid  that,  according  to  1  Salk.  407,  1  Ld.  Raym.  02,  and  Bui.  N.  P 
cannot  justify  an  assault  in  defence  of  his  servant,  because  he  might  hav< 
auod  servitium  amudt.     But,  according  to  2  Rol.  Abr.  540,  D.  pi.  2,  Owen,  ! 
Master  and  Servant.  P.,  such  an  interference  by  the  master  is  lawful ;  an4 
vol.  4H4)  says,  "  That  the  law  liad  Ixeen  for  a  master  killing  in  the  necesai 
his  servant,  the  husband  in  defence  of  his  wife,  the  wife  of  the  husbanc 
the  parent,  or  the  jmront  of  tlie  child,  for  the  act  of  the  assistant  shall  fa 
construction  in  such  cases  as  tlie  act  of  the  party  assisted  should  have 
been  done  bv  himself;  for  thev  are  in  a  mutual  relation  to  one  another." 
as  obsen'ed  by  the  learned  commentator,  the  law  respects  the  passions  < 
mind,  yet  it  does  not  allow  this  interference  as  an  indulgence  of  revenge, 
prevent  the  injur>',  or  a  rei)etition  of  it :  an<l  therefore,  in  a  plea  by  a  fathe 
founded  on  this  ground,  it  is  necessary  to  state  that  tlie  plaintiff  wo\ild 
son,  servant,  A'c,  if  the  defendant  had  not  interfered  :  and  if  it  be  merel 
the  plaintiff  Aar/ assaulted  or  beat,  Ac,  it  will   be  demurrable,  for  if  the  f 
master,  kc.  be  over,  the  servant  cannot  strike  by  way  of  revenge,  but  a 
to  prevent  an  ii\jury.     2  Stra.  1)').'>.     When  a  p<»rson  does  not  stand  in  € 
relations,  he  cannot  justify  an  interference  on  behalf  o^  the  party  injured, 
an  indifferent  |)erson,  to  preserve  the  peace.    2  Stra.  954. — Cuitty. 
•      2 
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• 
in  fiiit,  tuki-n  awuy  by  llio  luw  of  Hwiely.  In  tho  English  law  par- 
it  i«>  lii'l«l  all  «-\(-um'  i'(»r  bn'aches  of  the  |K*ace,  nay,  even  for  homieide 
It  ran-  iiitmt  In-  taken  tlmt  the  resJHtanee  doert  not  exceed  the  liounds 
ilrlfiit  e  and  prevention  :  lor  tiien  the  defender  would  hiniHolt'  become 
**«ir 

ra|i:i*»n  iir  P/'n>«//  is  anotlier  npecien  of  remedy  by  the  mere  act  of  the 
art**!  Thi«*  ha|i|iens  when  any  one  hath  deprived  another  of  his  pro- 
^»ihU  *»r  chatti-iH  pergonal,  or  wi*onj^iiiIly  di*tainH  one*H  wife,  ehihl,  or 
in  whii  h  i-a^i-  tlie  owner  of  the  ^oods,  and  the  hu.sliand,  parent,  or 
;iay  Ia^%l(ill\  tlaiin  and  retake  them  wherever  he  happens  to  tind  them, 
III  it  ill  a  ritit'Mi**  inaiini-r,  or  attcndeil  with  a  l»reaeh  of  the  peaee.(^f') 
•n  r-'T  tlii<«  i-  nhviiiii<<;  ••iiK-r  it  may  fre<|iiently  hap]K*n  that  the  owner 
r  till*  "iiiy  <'pp'>rliiiiily  ot  doiii;r  himself  justice :  his  ^<M>ds  may  be 
1-  i-.>hv<-V(<l  aw:iv  or  «li*>tr«iV«-d  ;  and  Ids  wife,  children,  or  sei'vants 
1  •»•  •  :irr:i-d  out  ni  )ii-<  n-:irh ;  if  he  had  no  speedier  reme<ly  than  tho 
j.P"  1-*.  ..f  l;i\v.  If  lh*'ivl«»r4'  he  can  so  c<Mitrive  it  as  to  j^ain  possession 
*-|i«ri\  aj:iiii  uiihoiit  limr  i>r  trrror,  the  law  favours  ami  will  ju^tity 
■■'till J  l»ut  a.**  tlit>  pul»lir  pfacc  is  a  superior  consi<leration  to  any  one 
•. :4l»-  pr« -prrty  ;  ami  a-',  if  individuals  were  once  aIlowe<l  to  use  private 
i  i>  r  1' dy  t'lr  privatt*  injurir^.  all  >o<ial  justice  must  cease,  the  stron)|^ 
."•■  la'.v  T..  Tin-  ut-ak.  aii«l  4Vrrv  man  woidd  rrvi-rt  to  a  state  of  Tiatun.'; 
r^-a'^  :•»  it  i'.  provldtd  that  thi*^  natural   rii^ht  of  n-caption  *shall     p^- 

•  \«  rt.   ;  ui.rir  ».u«  li  fXt-rlioii  nm^l  or(a>ioii  Mrifc  ami  bodilv  eon-     ^ 

•r  *  i.iai  .:#r  t!h  i.cari'  ut'  *»iMiriv.  U\  lor  instance,  mv  la>rse  is  taken 
•2  I  n:,i  iiiMi  Ml  a  I  ••uimon.  a  lair,  or  a  i»ublic  inn.  I  mav  lawfullv  seize 
..•.   •■■.■ii    i,»i' :  Kilt    1   laiirmt    ju^^iity   l-rraUiiiir  opoii  a  private  stal»le,  or 

■:    ;t  third  pir«»"'ii.  t«»  taUi*  liiiii.  f.\<-«'pt  lie  be  feloniou>ly 
■  ■    *:w^''  1<>  :iii  ;nii.i!i  at  law.* 

■..•■■iv  ^i\»'h  ti»  ilif  iMi'tv  ljim«««It*  for  an   iniiirv  to  his 
;  :    ]■■''..  -    .        ■  .  \  .  a   r«  iin-  i\   "I'  tin-  •»aini'   kind   l'«u*  iiiiui"i»'«*  to  /. .// 
'    .  '  .     ..     .«  arc!  i(  iK-imiiK  wlnii  an<ttlirr  prison  wiiliniit   any 

•  T-i    ■   .    I    --.-.-     .,    !l..  ■.Ill*      ri.!-*  ill  pi-inN   in   -•nil*  nn-a-^uiv  on   like 

.     .       ■       •    .      .  •    :  i;  :;  I -I-  .-.. .  ■'.  J  *.    j  i  .■:i   \  r  .v :...•.• . 
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■     I  -  -I    -     ji.  r  I.-  'i  .■..-■  :-.      I   • .'  !.«•  i-i    :    r  I    •!;■  •■  !•  :...i.n  liii  !  t  III  ;  ,in«i.   it' 

•  ,  :    .     i.  •  .If •  .•■  ■  It  •  :••    I    !.  i    I     I  ■  'f  ■•  iM'ir  'i.-':  i  n  :i.'  m  ;i-  il.ini.i::''-!!  f.in*. 

.  -I     I  I'.-.ij.  i:  ;■••    :  r  :.   ;  i.  ».j.   i  i:-.-  i:.  •-.    .xn-i.  i'-'.   «»  r.n.n;. 

.  .  ,r.  i.  .r-l.  :ii  r»-i-;.  r  .'  s  ■  -«.-  n.  \  ■•  jn;!'\  '•',  .i  '-'li  .M*-  *  nirv  w.lh  ■»li.in^ 
'.  '7  .■•  _•  iMi'-.i*  ii  "l  :ii-  ;  ■  -.  •.■•v\..l  l"*  li.r  .••  i»  .oi  in'i:«'liii«-nt.  7  I'.  \l. 
•;  J"*!.  ••  I'.nin*  -■•"J.  "»  I.  Ii  '•'.  *'•'■.  Vtni  :i..  i-.i.  •iiii'.[.iimi' »»l  tin- «»vmm  r 
1  '.-iiur  !«•••  nil-  h  !•■:■  •■  :n  t-'j  •  ';  'i_'  i  ■■•--••'•■':' «;i.  i-nl  I  ikiTi,^  iviri*  tn  iiv«»id  pfr- 
rj    :•*   •.h"  |-.irt\  i.  -.  m  j.  \\..\  li-.i  •n-ii'lf  tin-  laii-i  ii.»  >uc  him.    Sv  i'a*i-j»  iii 


.  -  .1 


6  PEIVATB  WRONGS.  p 

• 

reasons  with  the  former ;  and  like  that,  too,  must  be  peaceable  and  witb 
There  is  some  nicety  required  to  define  and  distinguish  the  cases  in  w 
entry  is  lawflil  or  otherwise ;  it  will  therefore  be  more  fully  consid 
subsequent  chapter;  being  only  mentioned  in  this  place  for  the  sak< 
larity  and  order. 

I V.  A  fourth  species  of  remedy  by  the  mere  act  of  the  party  injur 
abatemeixt  or  removal  of  nuisances}  What  nuisances  are,  and  the! 
species,  we  shall  find  a  more  proper  place  to  inquire  under  some  of  1 
quent  divisions.  At  present  I  siiall  only  observe,  that  whatsoever  u 
annoys  or  doth  damage  to  another  is  a  nuisance ;  and  such  uuisanc 
abated,  that  is,  taken  away  or  removed,  by  the  party  aggrieved  ther 
he  commits  no  riot  in  the  doing  of  it.(^)  If  a  house  or  wall  is  erects 
to  mine  that  it  stops  my  antient  lights,  which  is  a  private  nuisance,  1 1 
my  neighbour's  land  and  peaceably  pull  it  down.(A)  Or  if  a  new  gate 
across  the  public  highwa}^  which  is  a  common  nuisance,  any  of  the  k 
^,     jects  passing  that  way  may  cut  it  down  and  destroy  it.(i)    *And  * 

J    why  the  law  allows  this  private  and  summary  methoa  of  doing 
justice,  is  because  injuries  of  this  kind,  which  obstruct  or  annoy  such 

(#)Rop.  101.   0  Rep.  66.  (*)  Salk.  469.  (<)  Cro.  C«r.  IM. 

last  two  notes.    But  if  any  unnecessary  violence  to  the  person  be  used  in 
defending  possession  of  real  or  personal  property,  the  party  guilty  of  it  is 
sued.    8  T.  R.  299.    Id.  78.     1  Saund.  290,  n.  1.    So,  as  the  law  allows  retak 
possession  of  land,  it  also  sanctions  the  due  defence  of  the  possession  th 
therefore,  though  if  one  enter  into  my  ground  I  must  request  him  to  depa 
can  lay  hands  on  him  to  turn  him  out,  yet  if  he  refuse  I  may  then  push  him 
he  enter  with  actual  force  I  need  not  first  request  him  to  be  gone,  but  may 
on  him  immediately.    8  T.  R.  78.     1  Salk.  641.    See  1  Bing.  158.— Chitty. 

^  Thus,  in  case  of  a  piblie  nuisance,  if  a  house  be  built  across  a  highway, 
may  pull  it  down ;  and  it  is  said  he  need  not  observe  particular  care  in  al 
as  to  prevent  it\jury  to  the  materials.     And  though  a  gate,  illegally  faaU 
have  been  opened  without  cutting  it  down,  yet  the  cutting  would  be  lawful, 
it  is  a  general  rule  that  the  abatement  must  be  limited  by  its  necessity,  and 
or  unnecessary  injury  must  be  committed.    2  Salk.  458.     As  to  private  nuis 
also  may  be  abated ;  and  therefore  it  was  recently  held,  that  if  a  man  in  . 
erect  a  thing  which  is  a  nuii^nce  to  another,  as  by  stopping  a  rivulet  and  » 
ing  the  water  used  by  the  latter  for  his  cattle,  the  party  injured  may  enter 
of  the  other  and  abate  the  nuisance,  and  justify  the  trespass  ;  and  this  rig 
ment  is  not  confined  merely  to  a  house,  mill,  or  land.     2  Smith's  Rep.  9. 
565.    2  Leon.  202.    Com.  Dig.  Pleader,  3  M.  42.    3  Lev.  92.    So  it  seems  tha 
print  or  paper,  afiecting  a  private  individual,  may  be  destroyed,  or  (wl 
siifer  course)  taken  and  delivered  to  a  magistrate.     5  Coke,  125,  b.     2  Cami 
Best,  J.,  in  the  Earl  Lonsdale  va.  Nelson,  2  Bar.  &  Cres.  311,  '*  nuisances,  i 
commisswriy  are  committee!  in  defiance  of  those  whom  such  nuisances  ii\ji 
iiyured  party  may  abate  them  without  notice  to  the  person  who  committed 
there  is  no  decided  case  which  sanctions  the  abatement  by  an  individual  < 
from  omiMton,  except  that  of  cutting  the  branches  of  trees  which  overhai 
road  or  the  private  property  of  the  person  who  cuts  them.     The  perm: 
branches  to  extend  so  far  bevond  the  soil  of  the  owner  of  the  trees  is  an 
act  of  negligence,  which  distinguishes  this  case  from  most  of  the  other  cast 
occurred.     The  security  of  lives  and  property  may  sometimes  require  so  8pee< 
as  not  to  allow  time  to  call  on  the  person  on  whose  property  the  mischie 
to  remedy  it :  in  such  cases  an  individual  would  be  justified  in  abating  a  nv 
omission  without  notice.     In  all  other  cases  of  such  nuisances,  persons  shot 
the  law  into  their  own  hands,  but  follow  the  advice  of  lord  Hale,  and 
court  of  justice;"  and  see,  further,  3  Dowl.  A;  R.  556.     And  it  was  held 
case,  that  where  a  person  is  bound  to  repair  works  connected  with  a  port,  i 
to  do  so,  another  person  cannot  justify  an  entry  to  repair  without  averring  j 
that  immediate  repairs  were  necessarj',  and  the  party's  right  to  use  the  port 
ting  trees,  **  if  the  boughs  of  your  trees  grow  out  into  my  land,  I  may  cut 
Croke,  J.,  Rol.  Rep.  394.    3  Buls.  198.    Vin.  Abr.  Trees,  E.  &  tit.  Nuisance, 
The  abater  of  a  private  nuisance  cannot  remove  the  materials  fiirther  thi 
.  or  convert  them  to  his  own  use.     Dult.  c.  50.     And  so  much  only  of  the  thi 
the  nuisance  should  be  removed :  as,  if  a  house  be  built  too  high,  only  so  n 
is  too  high  should  be  pulled  down.    9  Rep.  53.    God.  221.    2  Stra.  686.— Cl 
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i'^  ■'  <LiiIy  f  ••(•wnioiic't*  an<l  ui$c,  rt^quiro  an  iinini*<liuto  roiiiody,  and  cannot  wait 

:  "f..  •.o\i-  |iritirn-<.-*  nf  the  onlinary  lornis  of  ju»tieo. 

\    A  ntirt  ( :iM-  in  whioli  tlio  law  aiiowH  a  man  to  ho  hifl  own  avenger,  or  to 

?      ■.. :  •'.  r  r»-»liv^?*  lo  liini^4*it',  ih  iliat  of  diatrainhig  cattle  or  ^oods  for  the  non- 

.  -• .  r  "I  n  III,  iir  •ttlicr  duiicn;*  or  distraining  anothcr'n  cattle  (/^i//iar/e-/ea^i;if, 

'  i-  •■■  -1  • -  in  *r«*n«Tjil.  mm»  (iillicrt  on  Pi^iressos,  by  Hunt;  Bnidloy  on  Dint.; 

'  '  .  .'•.,•  i'.-Ti  — ;  Ki--.  Aiir.  histri»>>*:  Viii.  Al»r.  I)istr«.'.sf*:  *1  Siumdcn*.  index.  Distress; 
"A  .*.ri*.T.  'Ik  K«  j'I»'\  in.  A-*  lli«*  law  iiHowh  a  crtMlitnr  to  iirrost  tli«^  i>orson  of  his  <lebtor 
ip  «  •••  ir.Ti  :<ir  ti'.-  b»'in^  fort  lie*  lining  Ht  x\\o  (J«>t<*rniinutinn  of  the  Hiiit.  ho  in  certain 
-k^'  .:  |-t:ii.!-  a  l.tn«lU>rl  to<ll«tniiii  tor  iirn*ars*of  rent,  in  onler  to  compel  the  fjayment 
.!    .-    ..ii'i  -i'lAn   tli.it  ihf  n*nifi|y  for  n-i-Dvery  of  rent  hy  way  of  diHtreatB  was 

'   -:  *:  -::i  xu*-  ri\il  l.iw;  t<tr  anrii'ntly.  in  the  ft*ii<hil  law,  the  ne^clect  to  attend  at  the 

•  r-     T  Ml!  .I'-lh:*  t'fiiiial  M-rvi'-o,  wa**  a  ftirt'eilun*  of  the  enta^* ;  but  these  feudal 
'    .'  .■•  •  ■.*•  r-"  aiti-rw.ipl-  tiiriit**!  into  iliHtrenm-*  aeeordin);  to  the  pi>rnot4iry  methoii  of 

.   .^-M  .  \\,a\  \>.  the  liiiMl  li't  fiut  t^>  til**  trnant  is  hyi»oth€M*at(*<i,  or  an  a  nletlfre  in 

•  .  k*  1-    '■'  aik-M'T  tb«-  fi'iit  a;2r<*»'<l  to  U*  paid  to  tht*  landlord;  and  the  whole  profits 

:  • :  .■  T   ::i  Mir-  Uicl  art-  habit'  to  I  lie  lonl's  seizure  for  the  luiyment  ami  Miti^faction  of 

..•     I».-!   *J.    <f.lb.  K*'iit*,  o.     liiiron  on  <iuvi.  77.    ViplliuK,  2.>7,  271,  .'VJ6.    (*roinp. 

•  ;.I  N*  A  K.  .^4  Th"ili-trt*st  nmld  not  at  eoinnion  law,  before  the  »tat.  2W.  and 
'     :-    -•.-i.   but  i'<iul<l  only  In*  iniiMniiKb'tl  and  detain«*il.  in  order  to  in<luce  the 

I-  '•  -rin  lb*'  l"»"inl:il  -••rvii'i*.     l)if»in'f»si»«*,  therefore,  wen»  at  eoinnion  law  only 

•  -i  «'.>:.  !b»*  r**l.iti<>n  of  lan'Mopl  and  t4>nant  sutMisteil,  and  when,  consequently, 

•"  •■  •:. »  •■•■I  fi  u'lid  ««»Tviei*  to  In*  |N'rforMi«'d  :  and  h«»n<'e  the  ntH*essity  at  the  preiu»nt 

'   .»!   '.u-  l.tiHll'-nl  tli-trainini;  xliouM,  at  tin'  time  of  the  distrt»ss,  be  entitle<l  to  the 

r*.  '\i :  oji't  bt'iH't'  tlif  ritii*»Hju«*n(v  that  it' a  landlonl,  af'tfr  r«'nt  haw  l»eoomedue, 

•■  piwii**iif.  i*<invfy<  hi-  b-^al  iMatt*  to  another,  h«*  cannot  distniin,  (<iilb.  Action 

i>r".  I)*bt.  pi.  *^-'*.    Vau>!han.  4<K     Kie.  Abr.  Distress.  A.:)  ami.  for  the  same 

..  r,.-«  •-*>;•  ry  t<i  .ivi-r  in  an  avowry  and  eo^ni/jinee  that  at  the  time  of  the  <li.s- 

'.•  r.  iTi-  >   •iiV'-i-!«-«l.     Tbf  <'oiiiin(iii   hiw  w:l*  altiTfd.  as  far  as  ri-pmls  tt'nantn 

•  .•  •  '  K  !tif  •  Aiiii*'.  r.  14.  wliii'b  piitvidrd  that  if  a  inT-ion  retain  jMX-tossion  of 
•  .•■  !.■••■:  t'l.-  t-xi  r  i!:"ii  i-t  lii-  tt'iian-'V.  iIh*  landlord,  if  bis  inti'n-^t  eotitinue,  may 
.:.  •«.•      n  -;x  iii'-n::!''.      H«!iHi*  ibi*  *latuti"  it  was  u-«ual.  and  -itill  may  be  I'xpt^ilii'iit, 

■  !■  ■■'.  .•  ti.f  1.1-:  i*  ii?-\»Mr  ^  ri-ni  «ball  In*  paid  at  a  day  prii»r  l<i  tin*  di*tt*rmination 
»,.  -. ,  .!«  t"  •  !i  il'i«-  :!»••  Ianill*>ril  ti»  ili-^traiii  brfon*  the  removal  of  the  tenant. 
1~    '        I:  ^•\  .ijr*  •  Mi'-iit  orrti-titm  tlif  tfnant  bits  an  away->;i»ing  t*rop,  and  ri>;ht 

•  ■  :■•',■  .ii  tlj«"  -.ill.'-.  Til"  landlofil  may.  iliirin^  sufb  ♦•xt*n'>r*i'iu'e  of  the  tfrm, 

■  r-.'!."ij  !.»-.^.     1  M-Ti    iti.i.  >*.     S>  tin*  IHii'o.  II.  I'.  r.».  s.  h  iMiablfs  a  landlord 

.  ■.   •  ■:    i'l,!  ;.■  r-  nt  It  .1  tfij.iiii  di»  not  d«'livfr  up  jMi^s4»-sion  aft»*r  the  expiration 

.•  ■     !.■.:..•■  r..  .jiKt.  |iv  wbii  b   hi»  ini-ur-*  doubb»  r»-nt  so  lonir  as  he  holds  over. 

---  •   b  I-  ii-t   liif  Ii'^mI  .'^t.iti- i»r  i»v«T-ion,  be  ^iboiild  r»"*frvi»  a  powi-r  to  dis- 

■•  ;.     -i  A  \\  .ii!.'!.-  biiM  iii.io^.1.    {'i^.  I. 111.  47,  a.     /i  To.  ;i.     Hut  tbou;.di  the  jirin- 

•  •     ■    k    i.-i.^^Mj*  \ :i.|..I  ibf  p*Tt<irman('**  of  ti-mlal  -ervift-i,  an<l.  <H>ns«- 

•   ■•  •  r  • .   :■  -.  !  \  .-i  "ii  .1  l''::ii:»  nn-n-ly  ot  ]i«*r>onal  pn>}H'rty.  no  tlistn»ss  ran  bo 

IT.    ..  W;i-.  J7.     y.'t  .i  'i^-tr--'*  may  In*  mad»'  tor  n-nt  of  a  ri'ady-furnisbcd 
.  -;.*  :..'   *•■■  .i:i-.   It  i'  iIh  II  « ■■ii*iil.!iil   that  the  rent  issui's  out  of  the  principal, 
-    .    :•    .'■'.\    i-ii.:-'!.    "J  N.-w  K.  p. -J-J*. 

'  •  J    I  •..•.■.■:   )iiii<l  .iii'l   ;:;\;iiir  a  n-'iMpt  for  the  n-nt  doi»s  not.  till  {tayment. 

-    •    It'll.':!  t!-<:ii  d>tr.i:iiiii;: :  and  m*  it  (In*  landlord  aeet^pt  a  ImiikI:  but  a 

:.■  i  ■■!.  .itIht  <»1  -u-  b  iii«lriim«  lit"*  would  prt-rluib'  tin*  ri^bt  f>f  distress. 

N     J     "i-J       All  .iprri-in- lit   i<>  l.ikf  iiit»Ti*-t  on  ri-nt   in  arn-ar  diM*s  ntit  take 

r  J.-.'.     '  '!.-•:.--.    'J'itit.  K. 'Ji'i.     Wbi-rt*  tbt-rt*  an*  rents  for  wbieh  the  party 

■  ..■.•.    •!•'.• -njli  III-  III  t\  b.i\«*  an  a-'-i/.e.  yi'i  remedy  may  Ih»  had  in  e«juity.     Per 
■     •        r  \    r.     1  r:n.  '•  A  f.  *Mi..  II.     1  S.-lw.  N.  P.  r'l  ,'.l.  {\'\\, 

.    I  ••-'•!   t.i  di-tr.iiii   f»r  ii<>n-i>:i>mfnt  of  m>»n*-y,  it  must  be  due  umler  a 

-.■■••.:•      .'■.Hid  itTt.iih  in  it"  n.ttnii*:  ami  iberi-fore,  if  a  perstMi  U»  b't  into 

.-.  !•  ■    ir-.  .iji  •  •111'  ijj   I'll-  .1  l«'.ff  wbjili  dot",  ni'l  eontain  wonU  <»f  imnietliatt' 

.  .•:.-'.  .-Ill  >■.'  mi'l.-.  un'e-*  li'-m  a  pi'-viiUi*  jiaymeiit  of  rent  «>r  other  eirrum- 

.  •   .■     ■.  ':  .111  y.ji  t-i  \>m;  •  .in  b«-  intti  r.-il ;  niid  ibf  only  rennnly  is  by  aetion  tor 

.     .  .:-.i:     Jj.    -  f.i'int.  n>.    •'•  H.  A  A.  -L-.     1.'.  h^i-i.  l'».     .'<4\  ;i^  lonH'oke  quaintly 

'..  •'     '■  .   I..'  i:  1-  .1  iM.ixim  in  l.ov  tli.ti  no  di*ip'>*  ean  1h«  taken  for  any  services 

.'     •     '    ^    ;•  .1.*  '  «'rtiint\  iio;- i-.m  bf  !»1'm«"i1  in  any  it-itainty.  U^v  '  f  ••^rtum  tsf  'fu-l 

•    •   •".  l-u'  \.'?  :ii  >. mif  .M^.'*  tii'M-  iiiav  \*v  a  etrt.iiniy  in  un«frtainty.     Tbere- 

•  r:.  .»:    b-'M  i.uiii.  p.i\ihj  -o  n.ui  b  j  •  »  .up*.  :ilili<iti::b  ill  ibi*  term«*  of  the  tb'iiiise 

■     -    '^T  "i  A«  r—  \m.  n..t  fix,., I.  il;,.  \.,i,\  u:.i\  'li^tiMin.  iVin.  Abr.   l>i-tress,   K.     Sft* 

T.      •  »•    "wrv    "i  *'lii!t\  oil  I'l.  \\\i  .-tj.t.  lo'il    ■  bur  wb'Mi"  an  e^taif  ha-  1 n  let  without 

4....  •»-i   ux.ug  tb-MiiiMuut  of  lent,  the  ■»nly  renu-dy  is  by  action. — C'liiTir. 
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that  is,  doing  damage  or  trespassing  upon  his  land.  The  former  intei 
the  benefit  of  iandiords,  to  prevent  tenants  from  secreting  or  withdraw! 
effects  to  his  prejudice ;  the  latter  arising  from  the  necessity  of  the  thin 
as  it  might  otherwise  be  impossible  at  a  future  time  to  ascertain  whoi 
they  were  that  committed  the  trespass  or  damage. 

As  the  law  of  distresses  is  a  point  of  great  use  and  consequence,  I  st 
eider  it  with  some  minuteness :  by  inquiring,  fii-st,  for  what  injuries  a 
may  be  taken ;  secondly,  what  thing  may  be  distrained  j  and  thirdly,  the 
of  taking,  disposing  of,  and  avoiding  distresses. 

1.  And  first  it  is  necessary  to  premise  that  a  distress,0^  districtio,  is  th 
a  personal  chattel  out  of  the  possession  of  the  wrong-aoer  into  the  cui 
the  party  injured,  to  procure  a  satisfaction  for  the  wrong  committed, 
most  usual  injury  for  which  a  distress  may  be  taken  is  that  of  non-pay 
rent.  It  was  observed  in  the  former  book,(/:^  that  distresses  were  inci 
the  common  law  to  every  rent-service,  and  by  particular  reservation 
charges  also ;  but  not  to  rent-seek  till  the  statute  4  Geo.  II.  c.  28  exten 
same  remedy  to  all  rents  alike,  and  thereby  in  effect  abolished  all  mate 
tinction  between  them.  So  that  now  we  may  lay  it  down  as  a  univer 
i^^-y     ciple,  *that  a  distress  may  be  taken  for  any  kind  of  rent  in  arr 

J  detaining  whereof  beyond  the  day  of  payment  is  an  injury  to  hii 
entitled  to  receive  it.^  2.  For  neglecting  to  do  suit  at  the  lord's  coi 
other  certain  personal  servico,(m)  the  lord  may  distrain  of  common  ri 
For  amercements  in  a  court-leet  a  distress  may  be  had  of  common  ri^ 
not  for  amercements  in  a  court-baron,  without  a  special  prescription  to 
it.(n)  4.  Another  injury  for  which  distresses  may  be  taken  is  wher 
finds  beasts  of  a  stranger  wandering  in  his  grounds  damage-feasant ; 
doing  him  hurt  or  damage  by  treading  down  his  grass  or  the  like ;  i 
case  the  owner  of  the  soilmay  distrain  them  till  satisfaction  be  made 
the  injury  he  has  thereby  sustained.  5.  Lastly,  for  several  duties  and  ] 
inflicted  by  special  acts  of  parliament,  (as  ibr  assessments  made  by 
fiioners  of  sewors,(o)  or  for  the  relief  of  the  poor,)(|))  remedy  by  dist 
sale  is  given ;  for  the  particulars  of  which  we  must  have  recourse  to  the 
themselves  :  remarking  only  that  such  distresses(<7)  are  partlv  analogoi 
antient  distress  at  common  law,  as  being  repleviable  and  the  like;  t 
resembling  the  common  law  process  of  execution,  bv  seizing  and  se 
goods  of  the  debtor  under  a  writ  of  fieri  faciaSy  of  which  hereafter. 

2.  Secondly,  as  to  the  things  which  may  be  distrained,  or  taken  in 

(/)  Hie  thing  ItMlf  taken  by  this  proccaa,  na  well  aa  the  (**)Co.  LItt  47. 

proreaa  Itaelf,  la  in  oar  Uw<booka  Tery  ftvqaently  called  a  (*)  Brownl.  89. 

<!ialrMa.  {•)  Stit.  7  Anws  c  10. 

(*)  Book  li.  ch.  3.  (p)  Stat.  43  Klis.  c  L 

(«)  Bn>.  Abr.  tit  dUtrtM$y  16.  (t)  1  Burr.  5S9. 

'  But,  to  entitle  a  party  to  distrain,  there  must  be  rent  due  in  the  lecal  sen 
word.  One  man  may  be  in  possession  of  another's  house  or  land  with  nis  cor 
may  be  bound  to  render  him  such  a  sum  for  the  use  and  occupation  of  it  as  a  , 
deem  a  proper  equivalent  for  the  rent ;  but  if  there  be  no  actual  demise,  noi 
tract  for  a  demise  amounting  to  as  much,  and  no  fixed  rent  has  been  agreed  o 
the  owner  cannot  distrain:  for  in  his  avowry  to  an  action  of  replevin  for  such  ^ 
would  be  bound  to  state  an  actual  tenancy  and  the  definite  terms  of  it,  wticl 
be  impossible  to  do  under  such  a  relation  as  above  supposed.  Kegan  v«.  J 
Taunt.  148.    Dunk  vs.  Hunter,  5  B.  &  A.  322. — Coleridge. 

'  Besides  the  rules  in  the  text,  it  is  a  maxim  of  law  that  goods  in  the  custody 
cannot  be  distrained :  thus,  goods  distrained,  damage-feai^ant,  cannot  be  distra 
Litt.  47,  a. ;)  so  goods  taken  in  execution,  (Willes,  131;)  but  the  goods  so  take] 
removed  from  the  premises  within  a  reasonable  time,  or  they  will  not  be  pro 
Price,  277.  I  M.  A.  S.  711.  However,  growing  corn  sold  under  a  writ  of  fi.  fa. 
distrained  unless  the  purchaser  allow  it  to  remain  uncut  an  unreasonable  time 
ripe,  (2  B.  k  B.  362.  5  Moore,  97,  S.  C. ;)  but  goods  taken  under  a  void  oul 
liable  to  distress.  7  T.  R.  259.  For  tlie  protection  of  landlords,  by  the  8  Anne,  • 
no  goods  taken  in  execution  upon  any  premises  demised  can  be  removed  until 
exceeding  one  year's  arrear,  be  jwiid.  Under  this  act  the  sheriff  is  bound  to  i 
rent  in  the  first  instance.  4  Moore,  473.  In  cases  to  which  the  statute  applieSi 
0 
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r-  •n.iy  l:iy  it  <1own  a*  a  ^ononil  nilo,  that  all  chattols  personal  are  liable  to  be 

:-"-i'n«l.  iifiU'H*  punicularly  pn>ti»ftt'<i  or  cxoinptcd.      Instead  theretV)rt»  of 

r:  -.•    riifij  what  tbiii-r*  are  <listrainal>le.  it  will  be  easier  to  recount  those  which 

r-  •.  ■:  •*•.  with  the  n'astf)ii  of  their  particular  exemptions.(r)     And,  1.  As  every 

•  .'  wrivh  I*  •ilMRiiiitNl  JH  presumed  to  l»e  the  pn)perty  of  the  wron^-<loer,  it 
1  I  -..  iw  liini  furh  thinir*  whertMn  no  man  can  have  an  absolute  and  valuable 
•."["r.y    u-  *\**ir»,  cats  rabbits,  and  *all  animals  rirrtf  natural,)  cannot  be     ^^^ 

•■-a'j-d      Yi-t  if  ticer  (which  i\n*  fine  niitunv)  are  kept  in  a  private     •■ 

-  :•>.  t  -r  tbt*  pur|Hi*ic  of  sale  or  ppitit.  this  ho  far  chanp»s  their  nature,  by 

•  . .  v^  :li«-f!i  t«i  a  kitni  nf  stock  or  nier<*handise,  that  thev  mav  be  <iistrained 
■  ■  •■  r  T  .  li  \Vh:ifi-vi*r  is  in  the  pei>»onal  use  or  occupation  of  any  man  is 
■•"■  •  'iir  privili'ijiMi  aii'i  pn»tectci|  from  any  distn»ss;  as  an  axe  with  which 
-  -.r     •  '  iTMriif  woihI,  or  a  horse  while  a  man  is  rid  in/if  him.     But  horses  draw- 

.-  X     ir;  ni.iy    (-:irt  and  all  i  lie  distrainiHl  for  n^nt-arrere;  and  also  if  a  horse, 

:."i  a  !!ian  Ih*  riiliniT  him,  be  taken  fitimtitfi'-ft'iiiiiittt,  or  trespassiii;;  in  another's 

:~  . .  1-.  :ht*  li'iro«*  •  not  wit  list  audi  ni;  his  riiler)  may  be  distraininl  and  led  away 

'.  •■  !-•  !ii'l  •  r  ■  Valuable  thini^s  in  the  way  of  trade  shall  not  be  liable  to  di*- 
■'-•.  i»  a  h'»r«-»*  ^tundiiii;  in  a  smith-shop  to  Ih»  hIkkmI,  or  in  a  <*onimon  inn  ;  or 

■  \t  1  i:i'«irs  hoii«e :  or  corn  sent  to  a  mill  or  a  market.  For  all  these  arc 
:■  ■■■  '.  i  :4!»'i  privib'i^etl  tor  the  beiictit  «»f  trade,  and  are  suj»]»ose<l  in  common 

-  •-  -..y^.-'V.  fjiit  tM  beloii;;  to  the  <iwiier  <if  the  house,  but  to  his  customer.'®     Hat, 

•  <       I.  ••    47  •!  |Mvi«  r«.  h.wrl.  r.  H.  Uil.    11  Of..  II.  f(|  1  HM.  44i). 

■  .   ■  ■  '.?:•!. -I  t-»  ^.'  |i:ijd  lii**  wliolf  n-iit  witlmut  dcdiirtin^r  liouinlap'.    1  Stni.  CM.   |{«*nt 

•  ■    1  .■    I*  ;u»'  ?iTii»*  t«f  thf  li'vy  I'jin  h  •  olit:iin*'d  uiidtT  th«'  :ict,  (I  M.  &  S.  24').     1  Friro, 
-"•      •■;■  f^riii  »ri'Jr»Mi!.  nr  ri*ni  '«ti|Mila(«*d  to  1m»  ]»aiii  in  itdvaiifc.  nuiy  Im»  ol)tiiin<'d,  (7 

■        -•  r'!i?   fl:.it  f.ilU  din'  1.11  tlif  day  of  tin-  l»*vv.     Tiild,  Vtiw.  Sth  p«lit.  10.')4. 

»     ','  ••  I  ii  i-  )\  I'l  "iM-  \i'.ir"'-  ri'iii  }i:iid  liiiii.  Im*  i-  in»t  ciititli'd  to  nnothtT  upon 

•■     .:.  .'I     J  ^rr.».  hr-M.     1  H.  A  U.  .'.•'.J.     r,  Mni>n-,  '.»7.  S.  C.i  nnl«-<-*,  a«*  w.- liavo 

■  •  .   .•  .,.|,  K..  !,,.•  r*iii<>vril  witliin  a  riM^'iiialili-  tinii*.     Th"*  ^muiid  laiiillord  is 

•  •■•      I-  :    A  tl'  !••  tli.T«'  i-  :tn  •■X»MMlti'»ii  :j:^';jillKt   tlf  1MldiT-li-««'<'.     *J  Sti:».  7^7.      If 

■  ■'    •■  '■.    ■■  •    :'!■■  J I-  witlpiMt  {i.ivnifiit  ot'  till'  r»Mi!.  :md  ril'tiT  n'»ti«-«'  and  :«  I'unnal 

•   •■■    :•  :  •.   Ill  .i-r;"ii  •'!»  tin-  la-i'  lif^  aLr.iin-t  liiiii.     Vin    A^r.  I>i<t.  r.  '.\.     Stra. 
*.    \     ♦•'■     ]-iiT  !.■»  -i'i-i;ti'-  Mild  t'lniia!  ipilii'i*  i"  ii» — 'arv.   '.\  \^.  \  A.**»l'i.   -t  Monro, 

-  '     *.   :'■   ''7.  "^^    <■      Tix-  .ii-ti'iii   Ij«-  tli«ni:»|i  |i.trt   only  of  tin-  ^timhU  !■#•  ri"in«»viMl.  t\ 

J  }'■   A   !'.  '  "    **.*'.:    I'll!  tin*  landitird'-i  cun^fntini:  to  th.«  r«'iiioval  waivf-  tli« 

•   li.T  .  *jr      \ii  .'x.-i  i»!or  t*r  ailiiiiiii-tiMtor,  ■!  .<ti:i.  *Jl-.i  or  a  tru-tiM*  of  an 

.  ■  _■  •  ."i-f"-  i  ••■:■!■,  !■•  att«"ii'i  tli«'  iiilit'iitani-i'.  niav  "iJit'.     4  .Moori-.  47.*..     'J  H.  \-  H. 

■  -•■      i  ■■•    iTi    i-  ':•■».  tip-  l:iii<Ilopl  may  in'»v«'  tlw*  lonrt  «nit  of  wliii-h  tin*  <v\«^ 

I  T-i   •    li-    v   I".  I  .■  ji.iiil  uli.it   i-.  dill*  t«»  liiiii  ojjt  oi'  tlf  niom-y  li-vifi  and  in 

•  ••  -   .'   i«    I-.    *'i.  •      ■.  Mai'iw. 'J'l'i.     '2  WiN.  14o.)  jm.}   th**  rourt   wiil   i;iant   th« 

.      •!■    -:.■  :  tJ   iiail  ii"  ii"*  i-i- of  tin*  r«'in  dn**  till  aftiT  tin*  !-«'Tni»val.  '>  H.  A  A. 

-.  •■•!  I'u.*  I'-int.   Tid-l-  I'ni«-.  >»lli  I'tiit.  li»V;-lo.'i:>. 

.'  •    i«  T  T-r«i\i'l"-  that,  in  »"a«*i' «»f  iMiiknipti'y.  no  «li«ttrf«i'i  in;ul»»  after 

•  •    ■•■-•.  ■'!   *  •■  :iviiliM.»  for  iii'iri*  tliaii  a  v»Mr">*  nMit.  I»nt  thf  landlord  niuv 

■  "•    ■•--       1 IV.  .'.  I«i.  J  71  :  aii'l  >.■»•  f"'-.  'J  >»o«ik.  47-i. 

'■'■If."  loili-Td-.  I'V  tlii"  .'»»'.  «Ji».i.  111.  r.  .'>o.  lilt  -liiTitV  or  oihor  ot!ii»»»r 

•'  ..    !    .-r  -l  -!■"■"'  "f.  for  till-  i»nrpo-i'  of  Im-jhi;  I'arrii'd  ott'  troin  any  land"*, 

■    «  ■•'    •■:•'.  !  -.  ill  .in\  r:i-.-.  ni.r  any  hav  or  oth.-r  pn»d'n*«»  wliifli,  ar«*oriliim  to 

■  •     ■:    i\-  ".u    .1  jr»-.'i!ii'iit.  I'Mjlit   n«'t   to  >.»•   -.o  rarri«'<l  nt^*   provid«*i|  notirff 

■  •      •■■     -'i- •.!!"■■?   t! \i-t«'Ti f  *M'-h   I'ovi-iiant  ;  I'Ut.  l-v  third  >»'<'tion.  tlio 

•  -■    .      r.   .    Ti  r.Ti'Ti   I'f  'Mill  I'Ttip*  li'-iiii:  •■onoinM<-<l  on  iln»  janil.     Tin'  sixth 

i- •  'f.  •:  !iTl!'-.U  -hall  ni«t  ili^train   for  r^'Mt  .mi  tin*  puri'lia-or '^f  any  *ni'li 
1     '  -i  ■..••■•  T^  ••!  •.»•«■;  i.-n.  ih-r  *m  aitnlf*  rir  I'.ittli'.  i\«\  finpli  »)'«••!  for  th«»  jMir- 

•  ■  .'     •/ «■;  *.    -<  'iiiTt  V. 

-    1  -  V.I.-  >  .    .!iT.ir\   to  S.iy.T  If.'p.  I  :•>.     'J  K.'l..  :.!"'..    f'ro.  Kli/.  :W,.    r.^  I.itt. 

\' r    h.-Tr.  .*.    \.  pi.  ♦:  and  wa*  i'Xji:".-"«lv  «»v«'rrnli'il   in  »'»  Tmn  II.  I-W.  on 

.   •'   »•   •h--  -ii-naji  nj  a  Imr-i*  if*  •ian».ijf-tfa-"int  wliiKt  any  ]i»T'ion  i**  riding 

■-  •". -T'lim  !•■  ii|  !■•  ;i  liriMi'li  of  tip-  p-a.*'.     .Viid  it  lia-  Immmi  Iwld  that  ni^t-*  nr 

■  ''"'  ?  tk- n  •l.i:MaL*»-f»'a*ant  in  a  w.nr.-n  if  tli»'V  .iri*  in  tin*  hand**  of  tln»  pi»r- 
•V     •!..     WiTj   ''o.  I.itt.  not**  I'..    <>'».  Kli/. '•'»o.    So  a  l'>oni  t'anin>t  )>e  iliotraiinvl 

•     •!•    ^T?id*  of  til-  Wf.ivr.  '  \VilI«'^.  .M7.    in-r  wiMriM'_'-ap]»ar»'l  if   in  artiial   u*e : 
■   :   i*     "T   !h'.i:/li  '.iilv  f«.r  tlii*  pnrpo«*>  i>f  rfj"'***.  it  i^  liaM*-  to  |.».  distrained.     I  K'*j>. 

■  .*•        r.-ak-  •  H.  p  :'.•;.  S.  «'.--•  *ir I TTV. 
*  At  •.'     ttii*  «-xo«>|>ti'>n  ill'  favour  of  trulf.  *-t'  *iill».  I»ij«t.  hy  Hunt.  il'.>:  no  rattlo  and 
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generally  speaking,  whatever  goods  and  chattels  the  landlord  finds  u 
premises,  whether  they  in  fact  belong  to  the  tenant  or  a  stranger, 
trainable  by  him  for  rent :  for  otherwise  a  door  would  be  open  to  iniinil 
upon  the  landlord ;  and  the  stranger  has  his  remedy  over  by  action  on 
against  the  tenant,  if  by  the  tenant's  default  the  chattels  are  distrained 
be  cannot  render  them  when  called  upon.'^  With  regard  to  a  stranger 
which  are  found  on  the  tenant's  land,  the  following  distinctions  are,  I 
taken.  If  they  are  put  in  by  consent  of  the  owner  of  the  beasts,  they 
trainable  immediately  afterwards  for  rent-arrere  by  the  landlord.(u)    S 

(•)  Cro.  Eliz.  640. 

goods  of  a  guest  at  an  inn  are  not  dlBtrainable  for  rent,  but  a  chariot  or  horses 
at  livery  are  not  exempt.  2  Burr.  1498.  Mr.  Sergt.  Williams,  in  2  Saund.  290, 
sests  that  it  should  seem  that  at  this  day  a  court  of  law  would  be  of  opinion  U 
Belonging  to  a  drover  being  put  into  ground,  with  the  consent  of  the  occupier 
only  one  night  on  their  way  to  a  fair  or  market,  are  not  liable  to  the  distress  of 
lord  for  rent ;  and  lord  Nottingham  intimated  the  same  opinion  in  2  Vem.  130 ; 
Christian,  in  his  edition,  has  the  following  note  of  a  decision  to  the  same  effect:- 
driven  to  a  distant  market,  and  put  into  land  to  rest  for  one  night,  cannot  be  c 
for  rent  by  the  owner  of  the  land,  such  protection  being  absolutely  for  the  pu 
rest."  TatevA.Gleed.  C.  P.  Hil.  24Geo.  III.  Gilb.  Dist.  by  Hunt,  47.  Itwasbc 
that  cattle  going  to  London,  and  put  into  a  close,  with  the  consent  of  the  lane 
leave  of  the  tenant,  to  graze  for  a  night,  might  be  distrained  by  the  landlord 
(3  Lev.  260.  2  Vent.  50.  2  Lutw.  1161:)  but  the  owner  of  the  cattle  was  a 
relieved  in  equity  on  the  ground  of  fraudulent  connivance  and  concealment  c 
mand  for  rent  by  the  landlord,  and  he  was  decreed  to  pay  all  costs  both  of 
equity.  2  Vem.  129.  Prec.  Ch.  7.  Gilb.  Dist.  by  Hunt,  47.  As  courts  of  law  now  ta 
of  fraud,  as  well  as  courts  of  equity,  when  it  can  be  fully  proved,  there  would  n 
same  result  at  law. 

Goods  of  a  principal  in  the  hands  of  a  factor  are  privileged  from  distress  for 
from  such  factor  to  nis  landlord,  on  the  ground  that  the  rule  of  public  conveni 
of  which  the  privilege  arises,  is  within  the  exception  of  a  lanalord's  genera 
distrain,  and  therefore  that  such  goods  are  protected  for  the  benefit  of  trade. 
Rep.  243.  3  B.  &  B.  75,  S.  C.  8o  goods  landed  at  a  wharf  and  consigned  to  a  1 
agent  of  the  consignor,  for  sale,  and  placed  by  the  broker  in  the  wharfinger's  m 
for  safe  custody  until  an  opportunity  for  selling  them  should  occur,  are  not  dii 
for  rent  due  in  respect  of  the  wharf  and  wareliouse,  as  they  were  brought  to  t 
in  the  course  of  trade.  1  Bing.  283.  So  goods  carried  to  be  weighed,  even  at 
beam,  if  in  the  way  of  trade,  are  exempt :  so  is  a  horse  that  has  carried  com  to 
be  ground,  and  during  the  grinding  of^  the  com  is  tied  to  the  mill-door.  Cro. 
596.  Goods  in  a  public  fair  are  exempt  from  distress,  unless  for  toll  due  from  t] 
2  Lutw.  1380.  Goods  in  possession  of  a  carrier  are  also  exempt,  and  this  th 
carrier  be  not  a  public  one.     1  Salk.  249. — Coittv. 

The  American  courts  have  adopted  the  principle  stated  in  the  text,  and  carr 
in  application  with  great  liberality.  Thus,  goods  in  an  auctioneer's  rooms,  or  in 
of  one  who  takes  merchandise  on  storage  or  on  commission  to  sell,  have  been  1 
exempt.  Hinely  vs.  Wyatt,  1  Bay,  102.  Brown  v*.  Simms,  17  Serg.  Ik,  Ra 
Walker  vs.  Johnson,  4  McCord,  552.  Bevan  vs.  Crooks,  7  Watts  &  Serg.  452. 
been  held  that  the  ffoods  of  a  boarder  are  not  liable  to  be  distrained  for  rent  d 
keeper  of  the  boarding-house.  Kiddle  vs.  Welden,  5  Wharton,  9.  Stone  vt.  ] 
7  Hill,  428.— Sharswood. 

^  As  if  horses  or  cattle  are  sent  to  agist,  they  may  be  immediately  distrains 
landlord  for  rent  in  arrear,  and  the  owner  must  seek  his  remedy  by  action  ag 
farmer.  The  principle  of  this  rule  extends  to  public  livery-stables,  to  which 
and  carriages  are  sent  to  stand,  it  is  determined  that  they  are  distrainable  by 
lord,  as  if  they  were  in  any  public  place,  (3  Burr.  1498 :)  so  upon  the  same  prii 
goods  of  lodgers  or  any  other  person  on  the  premises  are  liable  to  be  distramei 
exempt  goods  from  distress  on  the  ground  of  their  being  in  an  inn,  they  must  1 
the  very  precincts  of  the  inn,  and  not  on  other  premises  at  a  distance  belon| 
(Barnes,  472;)  and  even  within  the  inn  itself  the  exemption  does  not  extend  tc 
awelling  therein  as  a  tenant  rather  than  a  guest.    1  Bla.  Kep.  484. 

As  to  the  remedy  over  by  an  under  tenant  or  lodger,  see  the  rtases  cited  in 
Ores.  789,  in  which  it  was  held  that  where  the  tenant  of  premises  had  underl 
by  deed,  and  the  original  landlord  distrained  for  rent  upon  the  under-tenant, 
<)Ould  not  support  assumpsit  against  his  immediate  lessor  upon  an  implied  p 
indemnify  him  against  the  rent  payable  to  the  superior  landlord. — Chittt. 
8 
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fktmmgBi^B  flittte  htaik  the  fei    es  i    1  commit  a  tre«|Muw  by  coming  on  the 
kai  thqr  mm  dilfiMhlo  immcdui  -  the  icMor  for  the  teoant's  rent,  m  a 

to  the  owner  of  the      i      •  ibr  the  wrong  committed  through 


■K^Moe^v)    Bat  if  the  hmds  1  e        *8a     i<     lyf     edMastokeep    ^^ 
K  the  hmlfcml  cannot  dJB  m  y     ve  been  teMutf  and    ■- 

(lieiaafMi  «f  twbnnim)  on  t  land ;  iam%  e  been  long  enough  there 

itkifelaiadowaaiidroieupto  which  in  geoe  Id  to  be  <nie  night 


Mhmt:"  aad  thmm  the  hiw  preeo     n  tliat  Uie  owner  maj i      e  notice  whether 
ha  orttle  have  etiayedy  and  it  is  nis  own  zenee  not  w     ye  taken  tibem 

vnf.    Tet,  if  the  IcMor  of  his  U  w*  i     I  to  repair  toe  fences  and  did 

M.  tad  thrrsbj  the  cattle  escapi  »  u    r      onnds  withoat  the  negiisence 

irMaalt  of  the  owner;  in  this  <      ,  i  i     cattle  may  haye  been  levant 

md  AMdknf,  yet  they  are  not  dis  .^r  n    t  till  actnal  notice  is  giYcn  to 

IW  owner  that  thejr  are  there,  an  i  ne  ei  to  remoYC  tiiem  :(ip)  finr  the  law 
tiO  aoc  saSer  the  Uadlord  to  take  i  i     •  of  his  own  or  his  tenant's  wrong." 

1  There  are  also  other  things  privilt  uv  i  antient  common  law ;  as  a  man's 
neb  aad  ateasils  of  his  trade,  Uie  .^e  of  a  carpenter,  tibe  books  of  a  sidiolar, 
«i  the  Ilka :  which  are  said  to  be  priyileged  for  tibe  sake  of  the  pabliCy  becaose 
ibeiahiag  them  away  woold  disal  le  the  owner  firom  serving  the  common  wealth 
is  km  sCatkML**  So,  beasts  of  tli  plooffh,^  averia  eamem^  and  sheep,  are  pri* 
nhged  ftom  distresses  at  common  law;^)  while  dead  floods,  or  other  sort  of 
kMs»  which  Bracton  calls  caialla  o^ioea,  mav  be  distrained.  Bat  as  bessts  of 
At  phmgh  may  be  taken  in  execution  for  debt,  so  they  mav  be  for  distress  by 
MMa,  which  partake  of  the  nature  ot  ezecutions.(y)  And  peihaps  the  true 
nnHa  why  these  and  the  tools  oi  a  man's  trsde  were  priyileged  at  Uie  ccHnmon 
he.  n»  because  the  distress  was  then  merely  intended  to  compel  the  payment 
«f  like  ivnt,  and  not  as  a  Batislkction  for  its  non-payment :  and  therefore  to 
4fpnTe  the  party  of  the  instruments  and  means  of  paying  it  would  counteract 
tie  Teiy  end  of  the  di8treiw.(;)  5.  Nothing  shall  bo  distrained  for  rent  which 
»ij  aiH  be  rendered  again  in  as  good  plight  as  when  it  was  distrained :  for 
vkjch  rvaaon  milk,  fruit,  and  the  like  cannot  be  distrained,  a  distress  at 


«« <V  Ur.  4e,  (9)  1  Barr. 

Uaf&nLit4.A 


^  IrrsBt  And  coocluuit  in  thti  sense  means  that  the  cattle  must  be  l]ring  down  and 
Ltf  «p  OB  the  premises  /or  a  mgkt  and  a  dcnf^  without  pursuit  made  by  the  owner  of 
i»*ra.    i;ab.  I>i»t.  br  Hunt,  3  edit.  47.— (^hittt. 

-*  la  the  case  of  Poole  n.  Longueviil,  2  Maund.  289,  the  contrary  was  determined ;  but 
ti«c  -a»r  was  overruled  in  2  Lutw.  loMi ;  and  the  rc*sult  of  the  oases  seems  to  be,  that  if 
*  icruuvr's  bc^iu  escape  into  another's  land,  by  defisult  of  the  owner  of  the  beasts,  as 
t«  tei airing  the  lences,  otherwise  sufficient,  they  may  be  distrained  for  rent  immecUately, 
lifcimi  tftag  imsni  and  <«wAaii<;  but  that  if  they  escape  there  by  default  of  the  tenant 
■f  *^.  ;AAfi.  or  fur  want  of  his  keeping  a  sufficient  fence,  then  they  cannot  be  distrained 
iw  i»«s  or  serrice  of  anv  kind  till  they  hare  been  Irvani  and  coMrAan/,  nor  afterwards  by 
s  Js»dlaffd  Car  rent  cm  a  lease,  unless  the  owner  of  the  beasts  neglect  or  reftise,  after  oefMo/ 
««aL  lo  rsBMTe  them  within  a  reasonable  time ;  but  it  is  said  that  such  notice  is  not 
swvHsrr  ■beie  the  distress  is  hy  the  lord  of  the  fee  or  by  the  grantee  of  a  ren^charge. 
:  imm.  'U73.  Co.  Ult.  47,  b..  n.  3.  Ciilb.  DUt.  by  Uunt,  3d  edit.  45.  2  Saund.  290,  n.  7, 
dk*  n.  4.    See  further,  Vin.  Abr.  Fences. — Cuirrr. 

*  A  etoeluag-fraaie  (Willce,  512)  or  a  loom,  (4  T.  R.  565,)  being  implemento  of  trade, 
waaac  be  distfaaaed :  but  it  must  be  obsenred  that  utensihi  and  implements  of  trade 
My  W  dtstmised  where  they  are  not  in  actual  use  and  no  other  sufficient  distress  can 
te  faw»4  Oil  the  piwmisea.  Co.  Litt.  47,  a.  4  T.  R.  565.  And  it  should  seem  that  if  there 
le  wmmamtU^  gronnd  for  presuming  there  are  not  sufficient  other  goods,  the  party  may 
4«i^  jasiihiminti  of  trade,  and  ts  not  bound  to  sell  the  other  goods  first,  (6  Price's 
hfL  &.  S  Chitty 's  E.  167 ;)  and  this  rule  of  exemption  docs  not  extend  to  cases  where  a 
fm,  ia  the  nature  of  an  execution  bv  anv  particular  statute,  as  for  poor-ratea 
il  aslk.  136.  1  Burr.  579.  Lord  Raym.  3^4.  1  8alk.  249,  &  C.,)  nor  where 
\  %m  deaiiga  faipsnt.  Com.  IHg.  Distress,  B.  4.— Cuirrr. 
la  aaaaal  ass.  bat  not  otherwise.  4  T.  R.  566.  Also  see  2  Inst.  132,  where  cHhet 
ssUseled.  The  modem  case  just  cited  contains  much  learning  upon 
,i^  sail  whstiiasl,  with  rslsrenoe  to  the  freehold,  distrainable.— Canrr. 
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*im  ^common  law  being  only  in  the  nature  of  pledge  or  secnrity, 
^  stored  in  the  same  pliglit  when  the  debt  is  paid.  So,  antiently 
or  shocks  of  corn  could  not  be  distrained,  because  some  damage  mi 
accrue  in  their  removal;  but  a  cart  loaded  with  com  might,  as  that 
safely  restored.  But  now,  by  statute  2  W.  and  M.  c.  5,  corn  in  sheaves 
or  loose  in  the  straw,  or  hay  in  barns  or  ricks,  or  otherwise,  may  be  di 
as  well  as  other  chattels.^*  6.  Lastly,  things  fixed  to  the  freehold  mi 
distrained ;  and  caldrons,  windows,  doors,  and  chimney-pieces ;  for  th< 
of  the  realty."  For  this  reason  also  corn  growing  could  not  be  distn 
the  statute  11  Geo.  II.  c.  19  empowered  landlords  to  distrain  com,  grass 
products  of  the  earth,  and  to  cut  and  gather  them  when  ripe." 

Let  us  next  consider,  thirdly,  how  distresses  may  be  taken,  dispoi 
avoided.  And  first  I  must  premise  that  the  law  of  distresses  is  great! 
within  a  few  years  last  past.  Formerly  they  were  looked  upon  in 
light  than  as  a  mere  pledge  or  security  for  payment  of  rent  or  other 
satisfaction  for  damage  done.  And  so  the  law  still  continues  with  i 
distresses  of  beasts  taken  damage-feasant,  and  for  other  causes,  not  a 
act  of  parliament ;  over  which  the  distrainor  has  no  other  power  thaa 
them  till  satisfaction  is  made.  But,  distresses  for  rent-arrere  being  fou 
legislature  to  be  the  shortest  and  most  effectual  method  of  compelling 
ment  of  such  rent,  many  beneficial  laws  for  this  purpose  have  been  mfl 
present  century,  which  nave  much  altered  the  common  law  as  laid  doi 
antient  writers. 

In  pointing  out  therefore  the  methods  of  distraining,  I  shall  in  gei 

pose  the  distress  to  be  made  for  rent,  and  remark,  where  necessary 

ferences  between  such  distress  and  one  taken  for  other  causes. 

i^^^-y        *In  the  first  place  then,  all  distresses  must  be  made  by  day^ 

^     the  case  of  damage-feasant ;  an  exception  being  there  allowed 

'•  This  provision  extends  to  corn  in  whatever  state  it  may  be,  whether  tl 
unthreshed,  (1  Lutw.  214;)  and,  as  ohscrved  by  Mr.  Bradby,  inasmuch  as  tl 
directs  the  distress  to  l>e  sold  unlass  replevied  within  five  days,  perhaps  the  i 
ancient  common  law  with  respect  to  the  perishable  nature  of  the  distress 
extends  in  the  case  of  a  distress  for  rent  to  any  thing  which  is  not  liable  to  de 
within  the  five  days.  Bradby  on  Dist.  213.  A  sale  by  a  landlord  of  standing  c 
as  a  distress  before  it  is  ripe,  is  void,  and  the  tenant  need  not  replevy,  neitl 
sue  the  seller,  in  an  action  on  the  case,  for  selling  such  corn  before  the  expira 
davs.  3  B.  &  A.  470. — Chittv. 

^^  Co.  Litt.  47,  b.  This  rule  extends  to  such  things  as  are  essentially  part  of 
hold,  although  for  a  time  removed  therefrom, — as  a  millstone,  removed  to  1 
Bro.  Abr.  Distress,  pi.  23.  4  T.  R.  567.  As  to  what  are  fixtures,  see  2  Chit.  Com 
Com.  Dig.  Biens.  H.Chittv's  Law  of  Descents,  256,  257.  4  Moore,  281,  440.  S 
5  B.  A  A.  826.    2  Stark.  403.    2  B.  &  C.  608.    4  D.  &  R.  62.  S.  C.     1  M'Qelai 

217. — CUITTT. 

"  The  act  applies  only  to  corn  and  other  produce  of  the  land  which  may  be 
and  are  capable  of  being  cut  and  laid  up :  therefore  trees,  shrubs,  and  plan 
on  land  which  the  defendant  had  demised  to  the  plaintifis  for  a  term,  and  n 
had  converted  into  a  nursery -ground,  and  planted  subsequently  to  the  de 
held  not  distrainable  bv  the  former  for  rent.  2  Moore,  491.  8  Taunt.  431.  S.  < 
114,  8.  P.     3  B.  &  A.  470.— Chittv. 

To  these  hea<ls  of  things  not  distrainable  may  be  added  all  goods  in  the  ^ 
the  law,  whether  as  being  already  distrained  damage-feasant,  or  taken  in 
In  this  last  case,  however,  so  long  as  they  remain  on  the  premises,  the  statu 
c  14  gives  the  landlord  a  beneficial  lien  on  them,  for  which  see  past,  p.  417. 

The  words  of  the  statute  11  Geo.  II.  c.  19  are,  "corn,  grass,  hops,  roots,  fruil 
product  growing  on  the  estatt"!  demise*!."  The  court  of  Common  Pleas  has  d 
that  the  general  word  "  product''  does  not  extend  beyond  things  of  a  simj 
with  those  before  specified,  to  all  of  which  the  process  of  becoming  rij 
being  cut.  gathered,  made  and  laid  up  when  ripe,  was  incidental.  It  waa  hcJ* 
that  nursery  ti*ees  and  shrubs  could  not  be  distrained.  Clark  tv.  OaakartI 
431. — Coleridge. 

'*  Mirrour,  c.  2,  s.  26.  See  also  7  Rep.  7,  a.    The  distress  cannot  be  made  on 
after  the  rent  falls  due,  unless,  indeed,  there  be  any  agreement  or  local  ouol 
10 
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ilMMdd  mtKp9  b0fi»n  the^  are  taken.(a)  And,  when  a  penon  intendfl  to 
» 4MlMi»  M  musty  by  fainuielf  or  his  bailiff,  enter  on  the  demieed  pre- 
■mm;  fcf— riy  daring  tbe  eontinoanoe  of  the  lease,  bat  now,(^)  if  the  tenant 
W4i  over,  tiM  laadlord  may  distrain  within  six  months  after  the  determination 
tf  tiM  lease;  pivrided  his  own  title  or  interest,  as  well  as  the  tenant's  pos- 
MMi,  eoatiaas  mi  the  time  of  the  distress.*  If  the  lessor  does  not  find 
■Cosni  distrtas  on  ihs  premises,  formerly  he  conld  resort  nowhere  else ;  and 
ikwfeffs  tsaaats  who  were  knavish  made  a  practice  to  oonvey  away  their  goods 
wti  Mocks  ftaadalantly  from  the  hoose  or  lands  demised,  in  order  to  cheat  their 
ksAmia  Bat  iiow(e)  the  landlord  may  distrain  any  soods  of  his  tenant  car* 
M  off  the  premises  clandestinely,  wherever  he  finds  them  within  thirty  days 
tlttr^  snlesB  they  have  been  bona  ftde  sold  for  valoable  consideration ;  and  all 
pmoos  privT  to  or  assisting  in  snch  firaadalent  conveyance  forfeit  double  the 
islst  to  the  laiidloffd.*  The  landlord  may  also  distrain  the  beasts  of  his  tenant 
fMdtag  mpom  any  commons  or  wastes  appendant  or  appnrtennnt  to  the  demised 
pwsiiifs*  Ths  landlord  might  not  formerly  break  open  a  hoaso  to  make  a 
Aoisss;  for  that  is  a  breach  of  the  peace.  Bat  when  be  was  in  the  honse^  it 
vm  ktM  that  lis  might  break  open  an  inner  doar;(d)  and  now(tf)  he  may,  by 
Ifcs  Msisisnrs  of  the  peace-oiBcer  of  the  parish,  break  open  in  the  daytime  any 
jkfft  whithor  the  goods  have  been  fVaaaiilently  removed  and  locked  np  to  pre- 
wst  a  distrem;  oath  being  first  made,  in  case  it  be  a  dwelling-house^  of  a  rea« 
aaahW  gronnd  to  sospect  that  such  goods  are  concealed  thorem. 

Wbcffv  a  man  is  entitled  to  distrain  for  an  entire  dntv,  he  ought  to  distrain 
far  ibe  whole  at  once,  and  not  for  part  at  one  time  and  part  at  another.(/)* 
1st  if  hs  disinuns  for  the  whole,  and  there  is  not  sufficient  on  the  premises,  or 
it  Kifipms  *to  niintake  in  the  value  of  the  thin^  diHtrainod,  and  so  takes  p^^o 
i&  :u*uffi(-ieot  distreMy  he  may  take  a  t»econd  distress  to  complete  his     *- 

•  •'»  Lm.  1U.  (»\  ftit.  11  Ow>.  II.  c  19. 

•  'tMi.  «  «u^  r.  XL  |/rj  Utw.  l.'Kt-i. 

-  «1*L  •!•»>.  r.  II.    110<«.II.r.  10.  (#>  Civ.  EUz.  13.   9UL  17  Gv.  H.  c.  7.   1  Burr.  600. 
«  1*  Un.  IM.  CsaWrb.  17. 


9rm.:r%rt.  GiUi.  I>ii>t.  50.  kc,  Ifarpnivo*ii  Co.  Litt.  47.  b.  n.  f».  Tho  distress  must  not  be 
B»ir  «ft^r  '.e»d€r  of  paTni«*nt  of  the  entire  rent  due.  According  to  H  Co.  147,  a.,  Qilb. 
Uh  N  Hunt,  76.  ir'..  Z  Stark.  171,  1  Taunt.  201.  tender  U]>on  the  land  before  the 
4*tr«^  m*kM  the  di^tnoM  tortioii!i:  tender  after  the  (ii^trcM.  and  before  the  im- 
^Qiwiiac.  makm  the  detainer,  and  not  the  taking,  wrongful :  tender  after  impounding 
&ak-«  Blither  th^  one  nor  the  other  wrongful :  but  in  the  ca!«e  of  a  diMtresi  for  rent, 
«O0tt  th^  eqaity  of  tho  i  W.  and  M.  c.  5,  a  sale  of  the  distre«  after  tender  of  the  rent 
afri  >«--tJ  w«mld  lie  illegal. — C'nirrr. 

*.titbt^u|th  this  |ir«triM»  is  in  terms  confined  to  the  poi^session  of  the  tenant,  yet 
3  ftM  \m^n  hol^ifo  that  where  the  tenant  dies  before  the  term  expires,  and  his  per* 
•^Qkft.'  r^^presentatire  nmtinue^  in  posmwHion  <hiring  the  remainder  and  after  the  ex- 
}c%z.  Tk  of  the  tt'nn,  the  lanillonl  may  dintrain  within  nx  calendar  months  after  the 
•*i  '^  ch«»  i^iTO  f*>r  rent  due  for  the  wlhole  term.  I  H.  Hla.  465.  And  in  1  H.  Bla.  7, 
a  ft.  ::  wm  huld««  that  the  t«»rm  was  continmnl  by  the  custom  of  the  country  for  the 
ptr^mm  of  cirin<  a  right  to  the  landlord  to  diHtrain  on  the  premises  in  which  the  way* 
f  »ax  *-ro|i  r«-maine«i.     Hee  1  Selw.  N.  P.  G  wl.  6Sl. — (.'iiittt. 

-  'w.  \l%i^  II.  r.  19.  sects.  1,  2,  X  The  act  is  remedial,  not  penal.  9  Price,  30.  It 
»r>.^  t-i  the  r^^l*  of  the  truant  only  which  are  fraudul«*ntly  removed,  and  not  those 
^  %  Mntkfe^.  5  M.  ic  S.  Z^,  And  the  rt^nt  must  be  in  arrear  at  the  time  of  the  removal. 
;  "Mad.  •>4.  a.    3  Esp.  15.   2  Kaund.  2.  n.  b;  Mti  ri<i,  4  Camp.  l.'W.— <;niTTT. 

*  if  tb«  k«rd  com^  to  distrain  cattle  which  he  sees  within  his  fee,  and  the  tenant,  or 
to  pr»T«»nt  th^  lord  from  di<«training.  drive  the  cattle  out  of  the  lord's  fee 
'i«Y  phKs*.  yet  he  may  pursue  and  take  the  c.ittle.  To.  Litt.  101.  a.  But 
not  hold  to  distn*ssc*s  damage-feasant,  which  must  be  made  on  the  land. 


W  •■  fwll  hera  to  observe  that  if  a  landlord  come  into  a  bouse  and  seiie 

aa  a  distrena,  in  the  name  of  all  the  goods  of  the  hoa<«e.  that  will  be 

oC  alL    6  kod.  215.   9  Vin.  Abr.  127.    Hut  a  fresh  distress  may  be  made 

iM  floods  which  have  b<»en  replevied,  for  subsequent  arrears  of  rent.     1  Taunt. 

If  tM  ealtle  distrained  die  in  the  pound,  the  loss  will  fall  on  the  party  dis* 

Ml  ttpoo  the  distrainor.   Burr.  1738.  1  Salk.  248    11  East,  54.— CHirrr. 
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Distresses  must  be  proportioned  to  the  thing  distrained  for.  By  th4 
of  Maribridge,  52  Hen.  III.  c.  4,  if  any  man  takes  a  great  or  unreasoi 
tress  for  rent  arrere,  he  shall  be  heavily  amerced  for  the  same.  As 
landlord  distrains  two  oxen  for  twelve  pence  rent;  the  taking  of  ^ 
unreasonable  distress;  but  if  there  were  no  other  distress  nearer  the 
be  found,  he  might  reasonably  have  distrained  one  of  them ;  but  for 
fealty,  or  suit  and  service,  as  also  for  parliamentary  wages,  it  is  said 
distress  can  be  excessive. (i)  For,  as  these  distresses  cannot  be  sold,  th 
upon  making  satisfaction,  may  have  his  chattels  again.  The  remedy  for  < 
distresses  is  by  a  special  action  on  the  statute  of  Marlbridge ;  for  an  i 
trespass  is  not  maintainable  upon  this  account,  it  being  no  injury  at  the 
law.Cj)** 

When  the  distress  is  thus  taken,  the  next  consideration  is  the  dispc 
For  which  purpose  the  things  distrained  must  in  the  first  place  be  c 
some  pound,  and  there  impounded  by  the  taker.  But  in  their  way  thil 
may  be  rescued  by  the  owner,  in  case  the  distress  was  taken  without 
contrary  to  law :  as  if  no  rent  be  due,  if  they  were  taken  upon  the  1 
or  the  like ;  in  these  cases  the  tenant  may  lawfully  make  rescue.(Ar)  Bi 
be  once  impounded,  even  though  taken  without  any  cause,  the  owner 
break  the  pound  and  take  them  out;  for  they  are  then  in  the  custom 
law.(0 

A  pound  (parcuSy  which  signifies  any  enclosure)  is  either  pound-ot;en 
open  overhead ;  or  pound-coyerf,  that  is,  close.  6y  the  statute  1  &  2  ] 
c.  12,  no  distress  of  cattle  can  be  driven  out  of  the  hundred  where  it 
*131  "^^^^^^^  ^  ^  pound-overt  within  the  same  shire,  and  within  thre< 
^  the  place  where  it  was  taken.  This  is  for  the  benefit  of  the  tea 
they  may  know  where  to  find  and  replevy  the  distress.  And  by  8 
Geo.  II.  c.  19,  which  was  made  for  the  benefit  of  landlords,  anv  p€ 
training  for  rent  may  turn  any  part  of  the  premises  upon  which  a  c 
taken  into  a  pound,  pro  hoc  vice,  for  securing  of  such  distress.  If  a  liv 
of  animals  be  impounded  in  a  common  pound-overt,  the  owner  must  U 
of  it  at  his  peril ;  but  if  in  any  special  pound-overt,  so  constituted  for 
ticular  purpose,  the  distrainor  must  give  notice  to  the  owner :  and  in  I 
cases  the  owner,  and  not  the  distrainor,  is  bound  to  provide  the  beasts 
and  necessaries.  But  if  they  are  put  in  a  pound-covert,  in  a  stable,  oi 
the  landlord  or  distrainor  must  feed  and  sustain  them.(m)^  A  distress 
hold  goods,  or  other  dead  chattels,  which  are  liable  to  be  stolen  or  dai 
weather,  ought  to  be  impounded  in  a  pound-covert;  else  the  distrai 
answer  for  the  consequences. 

When  impounded,  the  goods  were  formerly,  as  was  before  observe 
the  nature  of  a  pledge  or  security  to  compel  the  performance  of  sat 
and  upon  this  account  it  hath  been  held(n)  that  the  distrainor  is  not 
to  work  or  use  a  distrained  beast.  And  thus  the  law  still  continues  wi 
to  beasts  taken  damage-fcasant,  and  distresses  for  suit  or  services ;  w 
remain  impounded  till  the  owner  makes  satisfaction,  or  contests  th< 

^»)  2  iMt  107.  (»)  Co.  Utt  47. 

Bro.  Abr.  tit.  osxtK,  291 ;  premgatirt,  98.  ("•)  Co.  LiU.  47. 

1  Ventr.  104.    Fitsgibb.  85.    4  Burr.  500.  (*)  Cro.  Joe.  148. 
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**  And  see  2  Stra.  851.  3  Leon.  48.  See  exceptions,  1  Burr.  582.  1  H.  Bla.  '. 
298.  It  is  no  bar  to  this  action  that,  between  the  distress  and  sale  of  the 
trained,  the  parties  came  to  an  arrangement  respecting  the  sale,  (1  Bing.  401. 
539.  2  B.  &  C.  821,  8.  C.;)  and  the  action  is  sustainable  though  there  was  i 
the  rent  before  the  distress  was  made.  2  D.  &  R.  250.  Where  more  rent  ia 
for  than  is  due,  the  remedy  is  at  common  law,  and  is  not  founded  on  the  52  ] 
4,  nor  on  the  2  W.  and  M.  c.  5,  s.  5.  Stra.  151.  Where  no  rent  is  due,  the  o^ 
goods  distrained  may,  in  an  action  of  trespass  on  the  case,  recover  double  tl 
uie  l^ods  and  full  costs.    2  W.  and  M.  sess.  1,  c.  5,  s.  5. — Chittt. 

*The  distrainor  cannot  tie  up  cattle  impounded;  and  if  he  tie  a  beM 
strangled,  he  will  be  liable  in  damages.  1  Siidk.  248.  If  the  distress  be  la 
Qod,  as  by  death,  the  distrainor  may  distrain  again.  11  East,  51.  Burr.  ITS 
12 
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••-ir.iii-r  !.y  replovvin;;  tho  chntti'ls.  To  rrphry  (rrpIrgiarCf  that  is,  to  tnko 
'.  k  :\.v  |.!f.l^f  i«*  \vht»n  a  jhTsnn  <!istraiiKMl  upon  a])|>IioH  to  the  sheriff  or  his 
*  tr^.  afj'l  lia-i  the  •iij*tn*«*s  n'turiHMl  into  hi.s  own  ])ussessioii,  upon  giving  good 
•-  ;':v  t.i.  trv  the  riirhl  ot*  takini;  it  in  a  suit  ol'  law,  and,  if  thai  be  determined 
I.-- I.-:  h:n».  to  return  the  cattle  or  goods  once  more  into  the  liands  ol*  the  dis- 
•-i'.-r  Thi«»  is  culli-d  a  n*pk*vin,  of  wliich  more  will  be  said  liereaflor.  At 
;•— r !  I  •hull  iinly  obm'r\v  that,a*<  a  distress  is  at  common  *law  oidy  in  r*i4 
:-'.'-  "I  a  -M-f-urity  for  tlie  rent  or  damages  done,  a  replevin  answei*8  *■ 
'  '!•'..*■  t-nd  to  the  dist minor  as  the  <listress  itself,  since  the  party  replevying 
;     •  -H  unty  to  n-turn  the  distress  if  the  right  be  determined  against  him. 

'■  "  ti  hi  '-f  di-ilro?*"*,  though  it  puts  the  owner  to  inconvenience,  and  is  ihero- 

'  '  A  ;-*r:;«*.mt'nt  in  hnn^  vet  if  he  continues  obstinate  and  will  make  no  satis- 

:.  •        'T  pavmrnt.  it   is  no  remedv  at  all  to  the  <listrainor.     IJut  for  a  debt 

■    •:,.•  •  r«»un.  unlt's>  i>aid  within  lorty  <lays,  the  distre.»*8  was  always  salable 

:      •.':.-'Ti  law    o"^     And  for  an  amendment  imposed  at  a  court-leet,  the  bird 

:.-.  A  -'  -■![  ihf  iii«»tn"*s  :<  y))  partly  In^cause,  being  the  king's  court  of  re<-ord, 

■.  •  -  - ,—  partake^  of  tin*  royal  prer«»gative  ;C<yj  but  ])rincipally  because  it  is  in 

'     •  a"  :>•  Ml  un  execution  to  levy  u  legal  <Iebt.     Ami  so,  in  the  several  stalutc- 

-••  ••,-   r..  t-'H*   tnt'iitii'iied.  which  are  also  in  the  nature  of  exe<-ulions,  the 

•■  «   •   ■:  -a!»-  i«i  liki-wisi*  u-^uallv  given,  to  et!'ectuate  and  comi>lete  the  remedv. 

.   •   .  k-  niufiiMT.  by  s«'Vfral  acts  of  parliament,(r)  in  all  cases  of  distress  for 

-  ■  .:  :?.•'  •'  tiuiit  iir  owner  d^mot,  within  five  davs  aHer  the  distivss  is  taken,* 
1    .  •    •-  e  "f  tfif  i•au■^•  thereof  given  him»  n-jilcvy  the  same  with  surti<'icnt 

-  ,"  ■; .  •},*'  ii^traiuMr.  with  the  hheritf  or  eonstablf,  shall  cau>e  the  same  to  be 
i-  ■  "Jk  -.  :  ^y  twii  ywijrii  appraisers,  and  sell  the  same  towanls  satisfaction  of  the 
•    ■    1-  1  •  i.:iri:»- :  ri-iiiifring  t!ie  overplus,  if  any,  to  the  ownrr  himsi-lf     And 

•  •  .•  .i:  -  :i  !':'l  :i!;'l  fijiin*  '•atl'^Iartioti  n»av  ii«»w  br  had   for  rent    in  arnTe 

■   •  ■•■   :i«  •    "I'  til.'   Tiartv   hiiii'^i'lf.  viz..  f»v  •iistres-*.  tin*   ri-mc^lv   ixivt-n   at 

..*A  .   ai.  i  -;i;r  •■<.n'*o«pu'nt  ihrrron,  which  is  added  by  a<*t   of  parlia- 

-  '■    I    .     •   r'.-  arT'tli'.  I   finist   oIimtvc.  that    tin*  many  ]iarti<\ilar*i  whirh 
.   ■'.•   '..-.  •  J  -'f  a  •li'*irt-»'»  u-^cti  fi»rm«'rlv  to  niakr  it  a  hazardous  kin*!  of 

:  ■  J     :  ■'■    i"  a!iy  ■••in-  irri'LTularity  wa**  nininiiUrd  it   vitiated  the     r»irv 
.■   .  :  ...:•■  'fit-  -l.-!i:i;n«»r-*  t  re-^jja-^-iers  •/'»  ihiUn..^)      Hut  i»'»w,  l»y  the     ^ 
•     1!  'i-       II   •     l'.».  it  i*i  j»P»vlded,  that  ll»r  any  unlaw  I'ul  art  ijone  the  w]»«»b» 

•  ••     .T.'.iA  t  ;1.  iif  tlie  partie**  tre»«pa'»'»er'i  Iff-  iii'tm:   but  that    tlu*  j)arty 
.  •■    .       ■•  .\    lavi-  an  ai't'mn   fiir  the   n-al  Janiaire  *«iir>taim>il,  and   not  e\en 

•    •■  ■  ■:■  ■*  ■>:   a:i.«'ri'i"*  i-  luaib'  bi't^re  anv  ai-ti«»!i  i-  bn»Ui:hl. 

'.    ■    -•  ./  •■_:  ■•:'  *i«  ri"t«».  w  lien  due  mi  tlie  «!i':ith  •»!'  a  tenant,  is  also  an- 

-  •■  •      ►-■:*.  .'-r-  r:e -Iv.  ni»t  ]uu«'h  unlike  tliai  «»f  takini:  cattle  or  i^oMij-^  in 

•   --       A'   Vr  Va*   'livi-^i'tn  iif  hiTii^t"^   whicb   i^  called   heri'»l-sirvici'.  and   is 

*  •■•    !•  •.'.  tl;c  I'-rd   may  'li^train  \'*'V  this  as  well  a*^  <i-i/.e  ;  biit   for 

.-■  ■■..     w'l.   :•  >;r  Iviwanl   ('tike  >aN'^  t    lies  onlv  xn  hO  nitr,  and  not   in 

-      s- '   :  '    'i.T  ■     T!  '    ^W     .1. 1   M   . .  :..     •«  \iiii-. ..  14.     4ii. ..   II.  c.  >.     II 

I  •        .    :.  M  -I  ■ .'  .•  1  \.iiT  r:. 

'  •  ■».  .■  -•. 

■  %■  "•    •••..■   .i*T.r   t! \j.-T.it;«»Ti  ••!"    tin*  ti\  ■■  '1;»\  -   i^   ull-iai-.i  i.i  tin*   l;tU'll«>rd 

■  _•   »T    I  «■  ..  Ti.-  •'..•  J  .    i-.     \  h.  A   A.  Jos  .       ..  I   II    i'.l.i.  |;,.       rin- li\.- 'I.>v> 
.            ■■'..•       .-     ■  <i!  tI|.   -i  I-,  .i]  -.ill- :  :i-  it  \\if  :r.ii..U  Mii-  tli-«r.t:ii»-il  mi  tIi'*  tir-t.  iln*y 

•  -    •      i  '-■■:•■  til-  -.\**i.     1   ll.r.li    1:.    An  .i.ti'iii  !..- .-M  llic  c.j-.j:t\  i.t  ilii- art 
-     '  •     n  t    .    Ti-.i-  iit\-      >■  mil.  ■■!.      It'  il.i-  «l.-*i'.isn"i   *'»!iiinii«-   :m   jiii-"-«-«-ii»u 

I-     I'-  i-   *.  i' .■   f  .i.-i-- l- ■.  ..|i'l  Tl,t   ti\t»  'l.jv-..  .Ill    I -li'-n  I'l  c.»-.'  Ill-  M-'-i-.i-- lli"»  «in 

'••-•.•/.■      11   Li-r.   :■•'..    .^rri.Ti:.    *  M.  A  A.  "Jo-.    1  U.  A  < ".  1  i'..    Th.-ii-li 

■  •    •       r.."- -  »■..■■  .i!r.'  til-  li".  «■  •liiV".  ;r -i.'.-  III. t  t.ikf  .o\.iy  til'- I :  jilt  !■•  rf|ilf\v  .liter 

:  .  ■•     "       ■•'■  !K»' •ii-rr-— •  ;-  Ti"t  -I'M  .   l-iif    it  w-u!  i  l-- •|•^l••^\^  :-«•  :ilt'  r  .1  *alc.     .') 

•  1        !   V.  ir-»..  1 '.*,.     \\\  »h«- •■"!»-tiit  ••!  ?ht   t.  n:iii'.  tli.*  l.in-l!- -vl  ni.iy  i-«iuiinn"  in 

—  '        '•    ^  *'» -n  tljf  ti\t  '1  i\  »  ■•Mtl.'tMl  iiii  Ml  T  iii:  .in\  l;.il'ilit\  :  ;»iid  hi- -i«  i'«intiii>:iii^ 
.-.- ^.    T.  "■   ..  ti..!  ■.!jf.,lf  I  r.  it.-  .iM\  jTi  'MM»]'M"n  iit"  r.  illu'!'»n  l-etwceM  hiui  an«.l  llio 

"■..t^:  '...    *-f-^t  •ni'x..iin;..n.     7  i'liif.  »'.'.'«'.— Cairn. 
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render)  the  lord  may  seize  the  identical  thing  itself,  hut  cannot  distrain  i 
chattel  for  it.(M)  The  like  speedy  and  effectual  remedy  of  seizing  is  g 
regard  to  many  things  that  are  said  to  lie  in  franchise;  as  waifs,  "wrecki 
deodands,  and  the  like ;  all  which  the  person  entitled  thereto  may  seiz 
the  formal  process  of  a  suit  or  action.  Not  that  they  are  debam 
remedy  by  action ;  but  have  also  the  other  and  more  speedy  one,  for  1 
asserting  their  property;  the  thing  to  be  claimed  being  frequently 
nature  as  might  be  out  of  the  reach  of  the  law  before  any  action 
brought. 

These  are  the  several  species  of  remedies  which  may  be  had  by  th< 
of  the  party  injured.  1  shall  next  briefly  mention  such  as  arise  fron 
act  of  all  the  parties  together.    And  these  are  only  two,  accord  and  arl 

I.  Accord  is  a  satisfaction  agreed  upon  between  the  party  injurinj 
party  injured ;  which,  when  pei'formed,  is  a  bar  of  all  actions  upon  thii 
nc-ia-t  As  if  a  man  contract  *to  build  a  house  or  deliver  a  horse,  and 
J  this  is  an  injury  for  which  the  sufferer  may  have  his  remedy  1 
but  if  the  party  injured  accepts  a  sum  of  money  or  other  thing  as  a  sa 
this  is  a  redress  of  that  injury,  and  entirely  takes  away  the  action. 

(•)  Cro.  Elii.  690.    Cro.  Car.  260.  (•)9  Rep.  79. 

"  See,  in  general,  Com.  Dig.  Accord,  Bac.  Abr.  Accord. 

The  mei*e  consent  of  a  party  to  accept  a  satisfaction,  without  an  actual  sati 
not  sutticiont  to  discharge  the  other.  The  accord  and  satisfaction  must  be  pc 
plete,  and  executed ;  for,  were  it  otherwise,  it  would  be  only  substitutinc  oi 
action  for  another,  which  might  go  on  to  any  extent.  9  Rep.  79,  b.  5  T.  K.  I 
faction  must  be  made  to  the  whole  of  the  original  demand  ;  and  a  party  will 
charged  upon  j>erformance  of  a  satisfaction  to  part  of  such  demand,  the  rejsid 
ing  unperformed.  1  Taunt.  520.  5  East,  2IiO.  The  performance  of  one  of 
stipulated  for  by  an  accord  is  nugatory,  (lord  Riiym.  203  ;)  and  where  it  was  i 
the  plaintiff  and  defendant  should  each  deliver  up  his  part  of  an  indenture 
celled,  and  the  defendant  had  delivered  up  his  part,  this  was  held  no  accord 
faction.  3  Lev.  189.  The  accord  and  sati.sfaotion  must  be  certain :  an  acco 
loss  sum  on  the  same  or  at  a  subse(|uent  day  is  not  sufficient.  5  Eiist,  2 
accord  that  the  defendant  shall  employ  workmen  in  two  or  three  days  is  bi 
88 ;)  and  performance  of  an  uncertain  accord  will  not  aid  the  defect.  3  Lev. 
124. 

We  have  already  seen  (antCy  2  l)ook)  how  far  a  contract  may  be  varied,  relej 
charged  l>y  another  contract.  A  deed  Uforc  breach  cannot  be  discharged  by 
Sjitisfaction  without  a  deed.(  1  Taunt.  428.  Com.  Dig.  Pleader,  2,  v.  8  ;)  but  i 
accord  and  satisfaction  without  deed  is  a  good  plea,  for  there  the  satisfacti< 
breach,  and  not  of  the  deed.  Com.  Dig.  Accord,  A.  1  &  C.  7  East,  150.  1  J, 
358,  400.     Cro.  Eliz.  4(>.     2  Wils.  80.     (>  Hep.  43,  b. 

The  satisfaction  must  be  a  reasonable  one.  Generally  speaking,  the  mere 
of  a  less  sum  is  not  in  law  a  satisfaction  of  a  greater  sum.  (5  East,  230:)  and  i 
an  additional  security  be  given.  1  Stra.  420.  An  agreement  between  a  < 
creditor  that  part  of  a  larger  sum  due  should  be  paid  by  the  debtor,  and  acce) 
creditor  as  a  satisfaction  for  the  whole,  might,  under  special  circumstances,  o 
<lischarge  of  the  whole;  but  then  the  legal  effect  of  such  an  agreement  mi| 
sidered  to  be  the  same  as  if  the  whole  debt  had  been  paid,  and  part  had  bee 
as  a  gift  to  the  party  paying.  Per  llolroyd,  J.,  2  B.  &  C.  481.  A  debtor*s  aasi 
all  his  effects  to  a  trustee,  to  raise  a  fun<!  for  the  payment  of  a  composition  t< 
tors,  is  a  sufficient  satisfaction,  (2  T.  R.  24;)  so  if  a  third  person  guarantees  th 
of  the  less  sum.  11  East,  390.  So  if  a  creditor,  by  his  undertaking  to  acco[ 
sition,  induce  the  debtor  to  part  with  his  j»roperty  to  his  creditors,  or  induce 
ditors  to  discharge  the  debtor,  to  enter  into  a  composition-deed,  or  deliver  ui 
to  him,  such  creditor  would  be  bound  by  such  undertaking.  2  Stark.  Rep.  4l 
H.  120.  1  R<p.  230.  And  where  several  creditors,  with  the  knowledge  of  f 
agree  on  the  faith  of  each  others*  undertaking  to  give  time  to,  or  accept  a  o 
from,  a  debtor,  the  agreement  will  be  binding  on  every  cre<litor  who  is  pa* 
Camp.  175.  2  M.  &  S.  122.  10  Ves.  374;  and  see  further,  as  to  composition 
tors,  3  Chitty's  Com.  L.  087  to  098.  It  should  bo  here  also  oK«erve(f  that  wl 
or  other  security  under  seal  has  b«*en  given  and  accepte<l  in  satisfaction  of  a  i 
tract -debt,  the  latter  is  merged  in  such  higher  security,  and  no  action  can  be 
for  the  non-j)erformance  of  the  simi)le  contract,  (Cro.  Car.  415.  Bac.  Abr. 
unless  indeed  such  new  security  be  void;  but  the  mere  taking  of  an  instn 
14 
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t,  (iMUlieubirl^  II  G<>o.  II.  c.  It),  in  cu*u  of  irrc^ului-itj  in 
\iauift,  umI  24  Geo.  II.  i\  :i4,  in  caw  ul  iiiiDUkuM  cuuimitlcrl 
jM»ktown  ltiui*f  at'  suflivii'iit  aiut^^ndi*  lo  th«  {larlv  UijuriMl 
M,  wlivUiffr  Iwj  ttiiiikit  propw  to  acii.']tl  nucb  atnontfd  or  no." 
1  U  whom  llw  jmrticd  injiirinf;  and  injured  submit  nil  mntUira 
^mitm  Any  p<TtMiiU  e)tHtt«U  or  personal  n-ron^;,  to  the  jiuiKtoi^Dt 
AtrAiUal'-rt,  wh»i  iir*>  lu  d<'(;i<ii>  tlio  i,ijntrovi-t*y ;  anil  if  thwjr  do 
wuol  lu  oild,  lltuL  nnrjlbdr  pt'nmn  lie  uitllud  in  m  umpire,  (t'mpivaror 
■rhiHiV  M>lt?  iud^jniuut  it  is  thi-u  rclurn;'! :  ur  I'rctinriilly  tlivni  in 
Lor  urixinatly  up|H)JDtvd.  TliU  dwUion,  iu  &ny  uf  thLtie  i-iwe«, 
'  And  thcniliy  l1ii>  qauiioo  in  aa  fully  det(.'rmined,  and  Iba 
■envu  OP  MliU-d.  us  it  could  h»vo  been  by  tbe  Hffrpoment  of  ibo  par- 
jadcincDt  oCi>  euHrt  of  ju»lii«.(^)  But  tho  riphlof  ifal  property  can- 
■•Trr  a  in<-n<  nvntnl  -.i^zi  wbirh  nnbtilty  In  point  of  form  ffor  it  is  now 
airtliint;  cIm-j  bad  iln  rite  I'cum  feodnl  principlu*;  for  if  ttii«  had  bt-vn 
IIm  UtxTmitfUl  luivu  been  nlivn«d  uolliuiTdy  without  thv  conount  of  ttiu 
T>ldi>al>tlc«an«ii>ilruiur  nuty  now  award  n  coovwyanoo  or  a  rcltsoM 


M  «•  »  (a/tWjiW  or  inUiAiiiHii/  *ncurity  doM  not  preclude  tlio  debtor  from 
rmtMal  ronUnFl.  and  Uiu  tiioujtb  judsiucnl  tm  obtainMl  on  •ii'-.li  xHturily. 
I  4  T.  R.  1T<>.  111.  i'af  nient  aikI  ai'ceplAnco  of  k  purt  uf  a  dttbt  bvrore  tiia 
ilur,  or  kt  B  |r1w  nhi'rr-  ili<>  wbi>l«  Atiil  wm  not  |ii>)'»)il«.  in  i«ti*fiiction  of 
u  •  fT'i"!  >ii.'(i>''ii'<ii.  <''>.  I.iii.  :;l^,  li. :)  Mid  ao  if  tlia  debtor  BJve  acbrateiii 
i.f  ■  .  t;.~.  in  n.  '11 -d,  I J  r    li   :'i.)  w  tlif  plft  rf  ■  borv*.  or  utlior  promrtjt  tn 

.  l,!i:    JIJ.  'i.      III.'  i[i frilliliii"'nt  of  1111  i«Pi  H'bii-b  a  purtj  is  twund  in  law 

.   ..'.  f,.    I.:,        r-  t  -ir  ...-.    .1..   :,    Ki.l.  ;iir_'.       .\    Mi'i—  of  mi  r-jnHy  of  iw 

I  Ao  iLatii-fu-tion.    2  Wila.  Kti.    Conferring  a  l)enefit  to  a  third  perion  at  the 

OMt  i*  luffidenl.     Soe  .Skin.  Hep.  3'Jl. 

action  Bhould  j>roocod  from  Ibe  party  who  nishes  to  avail  himself  of  it;  for 

ccni*  rntirelf  mint  a  stranger  it  will  be  a  nullity.    See  5  Eoet,  2M.    1  ^ith. 

Oil.  541. 

m1  «ali-faclion  by  cojiartnT  ii  n  bar  to  any  action  against  the  other  partnen. 

iL     So  the  ar<v>|-ranfe  of  BaliHfaction  from  a  joint  tort-feoaor  dischargea  the 

(4lo«n.  (Senibl.  i  Tuunt.  1170  i^d  accord  and  Mtiafaction  to  one  of  aereral 

I  will  openuv  aa  a  discharge  from  all.    .See  13  Edw.  IV.  6.     5  Co.  117,  h. — 

ralataiutn.  [|iartirulBrly  11  Geo.  II.  r.  19,  in  caseof  irregularity  in  the  method 

Xand  II  1  I'.!  Vict,  c.  44.  in  caae  of  mi»tak(«  committed  by  justices  of  the 
of  amend*  to  the  juirty  injured  ii*  a  bar  10  the  action,  if  the  party  thinks 
gcepl  Fuch  lender.  If  the  ;iarty  injured  doei>  not  accept  the  amends  lendereil, 
J,  on  the  trial  of  Ibt^  action,  think  ttie  gum  nIferiHl  sufficient,  their  Tsrdict 

ibe  defendant.  By  Ibcrnmmon  I^w  Proce<ture  Act.  1S52,  b.  70.  the  defend- 
kctiooit  (ezoept  aclionH  for  a.-vuull  and  buttery,  fulae  imprisonment,  Ubel, 
lUciou*  anvfC  or  )>rovcution.  criminiil  converwition.  or  upbauchery  of  tho 
laof  litor  or  M-rrant  |  Piuy  juiy  int<>  court  a  sum  of  money  by  wny  of  corapen- 
•andL  And.  bv  stututo  0  i.'  Vict.  c.  9t>,  s.  2,  in  action  for  a  libel  contained 
ipaprr  or  jn'ri'i-lical  )>ubliritlioii.  the  defendant  may  pleail  that  it  was  inserted 
hoe  or^rnu  n-'^liK" "''•'.  "nd  iliut  an  B]io1o|iy  hud  been  offered  to  be  published. 
■at  nuy  with  the  plm  {my  tnouey  into  court  as  amends.  By  s.  4,  the  offer  of 
■dsuBtible  m  evidence  in  miliftiilion  of  daraaReH. — Stiwabt. 
f  ma  a(  BMcmbly.  n  jiennlty  of  Hfly  poun<l«  was  imposed  u|>on  any  magistrate 
'  wrrying  a  niiuor  n-ithout  the  I'onscnt  of  pnrenlii  or  guanliuns.  anil  an  act 
I  prori'lHl  aluo  fur  notice  of  iiny  fuit  agaiuKl  a  ma>ti»tmte  in  order  that  be 

ike  opportunity  to  tcnilcr  niin'nii*.  it  wits  held  that  no  i>um  of  money  abort 
tay  eoald  be  a  sufficient  umcnd.".  In  demands  foun<led  on  torts  and  xoundinc 
I,  may  mua  of  money  may  be  treated  ai  amend*,  beenune  ttie  standard  of 
■■iiiilain.  depending  on  a  variety  nf  circumstancex.  and  a  party  is  aa  likely 
m  tnd  leia  than  the  >um  l<-n<ler«d  as  to  recover  more.  But  for  a  pecuniary 
aad  wrtaia,  a  Ism  sum  of  mon.'y  cannot  ha  an  p()uivalcnt.  Thus,  payment  of 
■f  Maaey  can  never  be  aflmitteil  as  an  acootd  and  Mlii<raction  of  a  greater  sum 
■^■MBt  of  any  sum  aco-rled  a^  sniinfaction  of  damages  for  a  personal  iivjury 
\    IiowTiaw.  Veraer,  3  Watu,  317.— Sb*u wood. 
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of  land ;  and  it  will  be  a  breach  of  the  arbitration-bond  to  refUse  con 
For  thoagh  originally  the  sabmission  to  arbitration  used  to  be  by  word,c 
yet,  both  of  these  being  revocable  in  their  nature,  it  is  now  become  th 
to  enter  into  mutual  bonds  with  condition  to  stand  to  the  award  or  a 
♦171  ^^  ^^®  arbitrators  *or  umpire  therein  named.(a)'^  And  experieu 
^  shown  the  great  use  of  these  peaceable  and  domestic  tribunals, 
in  settling  matters  of  account,  and  other  mercantile  transactions,  ^ 
difficult  and  almost  impossible  to  be  adjusted  on  a  trial  at  law,  tl 

(•)  Append.  Na  m.  {  8. 

*  And  where  a  party's  title  to  land  is  referred  with  his  consent,  the  awi 
elusive  evidence,  and  binding  on  him  and  his  heirs  and  assigns  as  to  such  tit 
15. — Chittt. 

''If  the  parties  intend  to  refer  all  disputes,  the  terms  of  the  reference  shot 
all  matters  in  difference  between  the  parties."  When  the  reference  is  onlv  u 
be  of  the  matter  in  a  particular  cause,  it  should  be,  "of  all  matters  in  diflierc 
cause."  3  T.  R.  628.  A  time  should  in  all  cases  be  mentioned  within  which  tl 
to  be  made ;  but,  if  no  time  be  mentioned,  the  award  should  be  made  in  a 
time.  2  Keb.  10,  20.  3  M.  &  8.  145.  It  is  usual  to  vest  in  the  arbitrators 
enlarging  the  time  for  making  their  award ;  but  it  should  be  stipulated  that  tl 
ment  be  made  a  rule  of  court.  It  is  best  to  provide  that  the  arbitration  ie 
defeated  by  the  death  of  either  party.  7  Taunt.  571.  2  B.  &  A.  394.  3  D.  &  ] 
In  some  cases  the  court  will  amend  an  order  of  reference.    5  Moore,  167. 

A  court  of  chancery  will  not  decree  a  specific  performance,  (19  Ves.  431.  ( 
and  no  action  lies  for  not  appointing  an  arbitrator,  (2  B.  &  P.  13 ;)  but  if  i 
agreed  not  to  revoke,  or  has  covenanted  to  perform  an  award,  and  the  awan 
he  will  be  liable  to  an  action  for  a  breach  of  the  agreement  or  covenant  if  h* 
refuse  to  perform  the  award,  (see  5  B.  A  A.  507.  1  D.  A  R.  106.  2  Chit.  R.  3 
266 ;  and  see  4  B.  &  C.  103 ;)  and  an  attachment  for  a  contempt  of  court  som 
where  the  submission  is  a  rule  of  court.    Crompt.  Prac.  262.    1  Stra.  593.    7  I 

With  respect  to  the  revocation  of  the  arbitrator's  authority,  it  is  a  rule  of  law 
species  of  authority,  being  a  delegated  power,  although  by  express  words  m 
cable,  is  nevertheless  in  general  revocable.  See  8  Co.  82.  A  submission  to 
may  be  revoked  by  the  act  of  God,  by  operation  of  law,  or  by  the  act  of  the  p 

The  death  of  either  or  any  of  the  parties  before  the  award  is  delivered  in  cen 
the  submission,  unless  it  contain  a  stipulation  to  the  contrary,  (see  1  Mai 
Taunt.  571.  I  Moore,  287,  S.  C.  2  B.  &  A.  394;)  but  where  all  matters  in  difl 
cause  are  referred  by  order  of  nisi  prius  to  arbitration,  the  death  of  one  of  th 
any  time  before  award  made  is  a  revocation  of  the  arbitrator's  authority  an* 
will  set  aside  an  award  made  after  his  death  ;  or,  in  other  words,  it  should  s 
cause  of  action  is  referred,  the  death  abates  the  action,  but  not  so  if  other  mat 
the  cause  of  action  are  referred.    3  D.  &  R.  608.    2  B.  &  A.  394. 

If  a  feme-sole  submit  to  arbitration,  and  marry  before  the  award  is  delii 
marriaffe  is  in  effect  a  revocation,  without  notice  to  the  arbitrators,  (2  Keb.  I 
388.  Roll.  Abr.  331;)  but  the  husband  and  wife  may  be  sued  on  their  boi 
revoking.    5  East,  266. 

Bankruptcy  of  one  of  the  parties  is  no  revocation.    2  Chit.  Rep.  43.    4  B.  &  j 

The  detUh  of  the  arbitrators,  or  one  of  them,  will  defeat  the  reference,  unless 
clause  in  the  submission  to  the  contrary,  (see  4  Moore,  3 ;)  so  if  the  arbitra 
make  the  award  within  the  limited  time,  or  they  disagree,  or  refuse  to  act  or  i 
any  further.    1  Roll.  Abr.  261.    2  Saund.  129.    Tidd,  8  ed.  877. 

The  parties  themselves,  as  we  have  just  seen,  may  revoke  the  arbitrator 
before  the  award  is  made :  the  revocation  must  follow  the  nature  of  the  sub 
the  latter  be  by  parol,  so  may  the  revocation.    2  Keb.  64.     If  the  submission 
so  must  the  revocation.    8  Co.  72 ;  and  see  T.  Jones,  134.    Notice  of  the  re^ 
the  act  of  the  parties  must  be  given  to  the  arbitrators  in  order  to  render 
Roll.  Abr.  331.   Vin.  Abr.  Authority,  13 ;  and  see  5  B.  &  A.  507. 

The  law  relating  to  the  proceedings  during  the  conduct  of  the  arbitratic 
duties  of  arbitrators  and  umpires,  will  be  found  in  3  Chit.  Com.  Law,  650 
Caldw.  on  Arb.  42,  45,  *c.    As  to  the  power,  &c.  of  awarding  costs,  see  Tidd, 
887.    As  to  when  a  court  of  equity  will  compel  an  arbitrator  to  proceed,  see  1 
As  ib  the  general  requisites  of  an  award  and  how  it  will  be  construed,  see  9 
Law,  656  to  060.    Tidd,  8  ed.  882.     For  the  remedy  to  compel  the  perfom 
award,  see  Tidd,  Prac.  8  ed.  887  to  894.    3  Chit.  Com.  Law,  600  to  665  ;  and  ft 
aoainst  an  improper  award,  see  3  Chit.  Com.  Law,  665  to  668.    Tidd,  Pnc.  ( 
898.— Chittt. 
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nw  eittabli»he<l  the  U8e  of  them  as  well  in  controversies  where  cuases 
pcBding  an  in  tho!»e  where  no  action  is  brought :  enacting,  by  statute  9  & 
III.  c.  15,  that  all  merchants  and  others  who  desire  to  end  any  contro- 
Mit,  or  quarrel,  (for  which  there  is  no  other  remedy  but  by  personal 
or  rait  in  equityO  may  a^n'ce  that  their  submission  of  the  suit  to  arbi- 
I  or  ampira^  shall  be  inade  a  rule  of  any  of  the  king's  courts  of  record, 
mj  in»ert  Kuch  agreement  in  their  submission  or  promise,  or  condition  of 
bitration4M>nd :  which  agreement  being  proved  upon  oath  by  one  of  the 
■a*  thereto,  the  court  shall  make  a  rule  that  such  submission  and  award 
«  foncloiiive:  and«  aHer  such  rule  made,  the  parties  disobeying  the  award 
e  liablt:  to  be  puni^hed  as  for  a  contempt  of  tne  court;  unless  such  award 
«  «et  aikide  for  corruption  or  other  misbehaviour  in  the  arbitrators  or 
\  pruved  on  oath  to  the  (*ourt  within  one  term  after  the  award  is  made, 
a  euD<equeDce  of  this  statute,  it  is  now  become  a  considerable  part  of  the 
m  of  the  superior  courts  to  set  aside  such  awards  when  partially  or 
It  aukle;  or  to  enforce  their  execution,  when  legal,  by  the  same  process 
Mnpt  ait  lA  awarded  for  disobedience  to  those  rules  and  orders  which  are 
bjr  the  courts  themselves." 

» Common  Law  PmrcMlure  Act,  18.Vt.  it  may  be  obAorved,  contains  several  very 
mt  pr<mai(»o4  with  refi^rpnoo  to  arhitrations  by  consent  of  parties.  Some  more 
Im  miction  of  the!«e  t^nartmentit  may  not  be  conKidere<i  inopportune. 
i«f«Bt  an  arbitration  <*<>ming  to  an  end  without  an  award  being  made,  it  is  pro- 
ihaA  if  in  any  arbitration  the  document  authoriiing  the  reference  provides  that 
tfcnce  thall  lie  to  a  i«in;rie  arbitrator,  and  the  jtartieis  do  not  concur  in  tiie  appoint- 
fan  arbitrator :  or  if  any  arbitrator  reiaseii  to  act,  or  liecomes  incapable  of  acting, 
and  th^  |tarti*^«  <bt  not  foncur  in  a]iiM)iiitin>;  a  now  ono:  or  if,  whore  the  parties 
ir^».tniri»r*  ar»*  iit  liU'rty  to  :ip|»o!tit  an  uinpin*.  siK'h  part'uv  or  arbitrators  do  not 
t  ftfi  umpin- :  r»r  it  iiiiy  ninj»ir«»  rt^fii-M-s  to  act.  or  l>e<*<»ni«\'«  in^a}»abh«  of  acting;,  or 
kI  ih"  |<irti«**  **T  arbiinitor'*  flonot  a|>i>oint  a  now  uui|»iro, — in  overv  nuch  instance 
tr  niA>  ■ic'nrf  the  Mthor  {Mirty  or  the  arbitrators,  an  the  cai^o  may  W,  with  notice 
(bt  a:i  arbitr.it<»r  «ir  iiuipin*:  antl  if  within  s«*von  <hiy8  no  arbitrator  or  umpire  is 
;«<4i.  Aiiv  jutiist*  (if  any  of  the  hU|MTior  courts   may  ap|K>int   the  arbitrator  or 


r»'f»"r»'nc^*  K»  rt'iidiTi^i  nu>jatory  by  tho  failure  of  ono  party  to  api)oint  an 
or :  f-T  wbt-n  %  rfJ^n-nr**  [^  to  two  arl)itrators,  ono  to  \>e.  api^ointod  by  oarh  jiarty, 
'  l^rty  t'ltil-  t«»  .ififi'tint  an  arbitrator  rt>r  novon  days  aftor  tlie  othor  ]Kirty  has  done 
b^^  ••  rve*l  t)it»  |>>irty  thus  failin;;  to  apfMunt  witli  a  notice  to  apjMnnt  his  arbi- 
th«>  psriy  whti  li.i«  .ipjHritittH)  niay  n)»i»«)int  his  own  arbitrator  to  act  as  Ao/r*  ar6*- 
ad  «n  awanl  nuiilf  by  Mich  *m>1*'  arbitratf>r  will  then  Ik'  binding;  on  IfOth  luirtieff. 
iri  '^r  «  jij'l>;**  may,  n*-verthelt'>s,  rev(»k<*  the  a|»]K»intment  on  Mich  teniu*  aus  may 
ft. 

-rly  It  w.i.->  re«|tiir»ii  that  ex  pre-*-  authority  to  ap]>oint  nn  umpire  should  be  given 
rat'W** .  ••th«*n^i-»'  «ui-h  an  appointment  eouUl  not  )m*  made  by  them.  Now,  how- 
J- n  a  r.'f«T»-ne»*  i-  lv»  two  arbiimiors.  and  the  d<>eu!nent  autliori/ing  it  dot*s  not 
»*i  ;!  w.t*  iiit-nd***!  that  tli«*re  should  not  l>e  an  umpire  or  pnivitle  otherwise  for 
•  •tfitTn-iit  <*f  nn  unipn«*.  th**  two  arbitrators  may  appi>int  an  umpire.  They  may 
t|  Ti|^(ii  i«»  riiAk**  til*'  ap|NMntiiient  by  noti<H^  from  any  of  the  parties  to  the  refer- 
A  I  :h--  .^pi-MMtUi'Mi!  niti^i  lie  madi>  within  heven  «lays:  otherwist^  an  umpire  may 

^«;irA''»r  i*  ttNo  r^  -luir***!  tt>  mak<*  hU  awar<l  within  thnn*  months  after  ho  has  been 
«^i  and  U\*  •  nt'i'**!  on  th**  r«*t'erfn«-**.  t»r  iH^en  <>alle4i  U]K>n  by  a  notic<»  in  writing 

ja-t\  ?•»  'Af  rt-r«  r*-n«'f  to  do  ho;  Imt  the  parii«*s.  >iy  (N»n><'nt  in  writing  or  the 
a*t  ••nlari^.*  'if  tim**  tor  thf  arbivra{i»r  making  his  award. 

'i«-UT  tnj>  *»•  i»voiib»il,  iion-fViT.  when  arbitrators  cannot  a;rree,  it  is  pn>vitled 
«  umpire,  mhfii  ap|M>intfd.  may  i-ntcr  on  the  rer«*ren('*'  in  lieu  of  tho  arbitrators, 
&Afti«-r  hart-  alhtw*"!  thfir  tini«*  to  expire  without  making  an  award,  or  have 
!«1  u*  any  p*ny.  i»r  to  th<<  umpire  himself,  a  notice  stating  that  they  cannot  agree. 
,  of  ci#^  i  iinj!  the  dispute,  un  arbitrator  may  stat«>  iii^  award  in  tlie  form  of  a 
<^»f»  f(»r  thf  i»pinitMi  <»f  tht»  i*«air(,  tlie  nature  and  objttt  of  which  proceeding  shall 
mm^  AfiffTward^. 

mtur  th«*  •taiutt*  7  k  lo  W.  II  I.  c.  I'».  it  was  d<H;i<I«*4l  that  tho  right  to  real  proj»erty 
iM  |M^«*  h%  a  nifre  awanl.  1  Koll.  .Vbr.  l!4*J.  1  \a\.  Kayni.  ibj.  This  sui»th^ty  in 
f  farm  I  far  it  «ai*  MXin  re<lu<'tMi  to  nothing  else)  had  iti*  rise  from  feudal  prin- 
far.  if  liua  bad  bv«»n  permittoil,  the  land,  it  waa  said,  might  be  aliened  coUusively 
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CHAPTER  n. 
OF  REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 

Thb  remedies  for  private  wrongs  which  are  effected  by  the  mere 
of  the  law  will  fall  witnin  a  very  narrow  compass ;  there  being  only  two 
of  this  sort  that  at  present  occur  to  mv  recollection :  the  one  that  o 
where  a  creditor  is  made  executor  or  administrator  to  his  debtor;  th< 
the  case  of  what  the  law  calls  a  remitter, 

I.  If  a  person  indebted  to  another  makes  his  creditor  or  debtee  his 
or  if  such  a  creditor  obtains  letters  of  administration  to  his  debtor 
cases  the  law  gives  him  a  remedy  for  his  debt  bv  allowing  him  to  retau 
as  will  pay  himself,  before  any  other  creditors  whose  debts  are  of  equal  d 
This  is  a  remedy  by  the  mere  act  of  law,  and  grounded  upon  this  rea 
the  executor  cannot,  without  an  apparent  absurdity,  commence  a  su 
himself,  as  a  representative  of  the  deceased,  to  recover  that  which 
him  in  his  own  private  capacity :  but,  having  the  whole  personal  est 
hands,  so  much  as  is  sufficient  to  answer  his  own  demand  is,  by  op 
♦IQ 1  ^*^»  applied  to  that  particular  purpose.  Else,  by  being  made  ex< 
-I  would  be  put  in  a  worse  condition  than  all  the  rest  of  the  woi^ 
For  though  a  ratable  payment  of  all  the  debts  of  the  deceased,  in  equ 
is  clearly  the  most  equitable  method,  yet,  as  every  scheme  for  a  prop 
distribution  of  the  assets  among  all  the  creditors  hath  been  hitherto  re 
impracticable,  and  productive  of  more  mischiefs  than  it  would  remed 
the  creditor  who  first  commences  his  suit  is  entitled  to  a  preference  in 
it  follows  that,  as  the  executor  can  commence  no  suit,  ho  must  be  pai 
of  any,  and  of  course  must  lose  his  debt,  in  case  the  estate  of  his  testa 
prove  insolvent,  unless  he  be  allowed  to  retain  it.*    The  doctrine  of 

(•)  1  Roll.  Abr.  922.    Plowd.  643.    See  book  II.  pnge  611. 

without  the  consent  of  the  superior.  If,  therefore,  an  arbitrator  awarded  a  < 
or  a  release  of  land,  and  the  party  ordered  to  convey  refused  to  do  so,  tli 
chancery  must  have  been  resorted  to  in  order  to  enforce  a  specific  perform) 
award.  This  proceeding  is  no  longer  necessary,  however;  lor  an  award  dii 
possession  of  land  to  be  delivered  may  now  be  enforced  summarily,  like  a  jv 
^ectment.    Com.  Law  Proc.  Act,  1854. 

An  award,  as  we  have  seen,  is  only  a  final  judgment  on  the  matters  submi 
the  decision  of  the  arbitrator  is  properly  made.  An  award  may  and  will  be  i 
the  court,  in  the  exercise  of  the  summary  jurisdiction  conferred  upon  it  by 
before  referred  to,  when  the  arbitrator  has  not  pursued  the  submission,  or 
respect  exceeded  his  authority;  when  the  award  itself  is  uncertain  or  ambigi 
the  proceedings  in  the  arbitration  have  been  irregular;  when  the  arbitrator  I 
ducted  himself;  or  when  the  award  has  been  procured  by  undue  means, 
constitute  but  a  few  of  the  instances  in  which  an  award  will  be  set  aside ;  for 
quite  out  of  place  here  to  enter  into  any  detail  of  the  circumstances  which  w 
award. — Kerr. 

'  Toller,  4  ed.  295,  208.  So  if  a  creditor  be  made  a  co-executor.  1  B.  &  P. 
same  law  as  to  an  administrator  (8  T.  R.  407)  or  heir.  2  Vern.  62.  So  if  i 
made  executor  of  creditor,  it  is  a  release  at  law.  AntCy  2  book,  512.  Plowd. 
299.— Chitty. 

*  The  principle  of  an  equal  and  pro  rata  distribution  of  the  property  of  an  is 
cedent  among  his  creditors  has  been  adopted  and  successfully  carried  out  in 
States.  So  far  from  being  impracticable,  or  accompanied  with  inconveni^ 
than  counterbalancing  its  justice, — as  the  learned  commentator  plainly  inti 
voice  would  be  raised  anywhere  in  favour  of  a  return  to  a  system  which  \ 
ficramble  as  to  who  should  get  priority,  and  with  a  very  ui\just  power  in  the  < 
administrator  not  only  to  prefer  himself  but  others.  It  follows  that  in  tJ 
there  is  no  such  thing  as  retainer  ha  against  other  creditors  in  equal  degree, 
cutor  or  administrator  must  come  in  pari  passu  with  all  others,  according  to  ' 
principles  of  order  settled  by  the  various  statutes, — in  which  there  is  some  di 
a  manifest  tendency  in  the  later  legislation  to  place  all  debts,  without  regaH 
upon  one  and  the  same  level. — Sharswood. 
IS 
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•  r^f -rv  the  noro«san'  conwqucnoo  of  that  other  doctrine  of  the  law,  the  prior- 
'.  ■•!  *U''h  crt-«litor  who  tir«t  commences  his  action,     l^ut  the  executor  shall 

•  r*  'am  hi-  own  debt,  in  prejudice  to  those  of  a  higher  decree;  for  the  law 
'.  y  j<u!-  him  in  the  same  nituation  as  if  he  had  sne<l  liimself  a.s  executor  and 
•••v*  r*-i  hi-  deht ;  whieh  he  never  could  Ik?  supixme<l  to  have  <lone  while  debts 

a  ii';:h.-r  nature  Hub^^irttiMi.     Neither  shall  one  executor  be  aUowed  to  retain 

•  -iwii  -ii-ht  in  prfjudii*e  to  that  of  his  co-executor  in  tH^jual  <le^ree;  but  both 
..»■.  t^-  'li-i-har^rcd  in  proportiou.(^)  Nor  shall  an  executor  of  his  own  wrong 
"•  n  afiv  i-uM*  |H*rniitted  lo  n^tain.c) 

II  lI«Tuitt»-r  i«*  wheri»  he  who  hath  the  true  pn)perty  or  jus  propridatis  in 
.!  :•  f..;i  i-  I  lilt  Mt'  ]M>t«r>f^rtioii  thereof,  and  hath  no  ri;;ht  to  enter  without  re- 

•'T:n;;  {•*«4<H-<^i'>n  in  an  ac'tion.  hath  atlerwanis  the  freehold  cast  upon  him  by 

•:.'  • .» -•■•jurnt.  ami  <*f  c<»ursf  defective,  title;  in  this  case  he  is  remitted,  or 
•!.:  ilk  by  ••{KTaiinn  of  law.  to  his  antient  an<i  more  certain  title.(</)  The 
^:.:    -i'  tTiTrv.  wliirli  hr  hath  gained  by  a  bad  title,  hhall  be  ipso  facto  annexed 

:..•  '**r.  iiiiMTent  ^^ooii  i»ne:  and  hih  defeasible  estate  shall  be  utterly  defeated 
>:  innuileil.  by  the  instantaiieou**  act  of  law.  without  his  participation  or  con- 
'ft:  ^  A-  if  A.  di^sri/A*s  H..  that  *is,  turns  him  out  of  |>ossession,  and  r«.>|) 
•^.  l^avin^  a  -nn  ('. ;  hereby  tin*  estate  descends  to  (V  the  son  of  A.,  and  *■ 
i  >  •*arTv«l  tr»»fn  entrriiiir  llieri'on  till  he  pn»ves  his  right  in  an  action  ;  now,  if 
■vrwjirii*  <* ,  ih**  lifirof  tliedi*«*ieizor.  makes  a  lease  for  life  to  I).,  with  reniamder 

•  B  ::jf  'ii-*riz«-e  for  life  and  l>.  <lies;  hereby  the  remainder  accrues  to  B.,  the 
•ir-ii-r :  \«h«i.  thus  gaiiiini;  a  iirw  fn^eliold  by  virtue  of  the  remainder,  which 
's  ?-al  tjilt*.  i-  by  iii't  of  law  r*m//^v/,  or  in  of  his  fiirmer  an<l  surer  estate. (/) 
'  r  :.t    hat)i  lit  nby  i^aiiuil  a  new  riglit  of  posseNsi<m.  to  which  the  law  inime- 

*••  '.  a!.ii«-\«-*  hi-  aiitifiit  rii;lit  of  ]»n»pcrty. 

*'  ■       •  1''—  ■jui'iii  i-»taif.  nr  riz^lit  ut'  possr^^ion.  lu*  gained  by  a  man's  own  act 

■  ■     -  :.'    .1'  by  iiMiii**!ialr  punliasi*  bviiig  at'  full  am*,  lit*  shall  ]H>t  be  iTmitte<l. 

•  ■        t.iiv  ^_:  *iii  li  •lib-'* '[uent  rotate  wa**  his  <»wn  tolly,  and  ^liall  Ik*  IcMiked 

■    1-  a  1*  .i\  •  r  "t"  !»;•*  jirii»r  riirlit.'7j     Therefore  it  is  to  br  nb^Tved.  that  to 

-.   '-  -:.  :*.r  TJH-n*  an'  n-i^iilurly  these  inrideiits:  an  antient  right,  and  a  new 

:  i-     ••  ••*',i?«-  1.1   tri><-b"id.  uniting  in  oiu»  and  the  ^a!lle  pei^^on  ;  wlii<*h  de- 

-'.i'*-  fuii^t  be  ''/'^  »/yi"/i  the  tenant,  not  gain<'d  by  hi?»  own  a<*t  or  lolly. 

'-***!  J-.  •  n  hv  Litt!et'»ii." /i  1  whv  this  reineilv.  wlii<li  oT>orati»s  Mientlv.  and 

•  .  r-  .1-  ?  .it   la^^ .  wa-*  all«»wed,  is  soniewliat   similar  to  that  given  in  the 

•  •-.  ■  J   Ar:  ■  :«  ;   bi-.-atiM'  ••therwiM*  he  win*  hath   ri^^lil  woiijil  be  deprived  of 
--      '-iv        K'T.  :i-  be  l.itn-elt'  i-  the  }»ersnn  in  ]»osse«««»ion  ot"  tlie  fn'eboM,  there 

•  ,—  jM  r*'»Ti  a^'iiin^t  \vl»iini  be  <-an  brini;  an  aetion,  t«»  establish  his  pn(»r 
;■  :       Ar   i  :  -r  '.],:*  '^I'l-e  tin*  law  tl«>th  adiudirt*  him  in  bv  remitter;  that  is,  in 

-   :     _'5  ?  ;i-  'f   li»*  bail  lawfiillv  iveovered  the  sam«»  land  bv  suit.      K«»r,  as  lord 
—.-r. «-         tie    beiii:^ii;ty  of  the  law  is  siieh.  as  when,  to  preserve  the 

■  :  '.  *  ;ir  1  irnMin-i-  iif  l.iw.  it  <le]»riveth  a  man  of  his  remedy  without  his 
-.  'j     :    .•  \*    i  nttlier  put  him  in  a  U'tter  deirree  and  eotidition  than  in  a  worse. 

■   -■    .    •      ii*f-fui''ir, 'I'^'i  nrtilti,f^i  ryf/hi  tthsif.     But  then*  shall  be     r*.)| 
■-.  r  ••  a  r:_:lit  i*r  wbith  the  ]»artv  ha-  ih»  n'me«lv  bv  a(ti«)!!  n /.)     •-   " 

■  ♦    .      •-M-*  Ml  t;i..'  be  !'arn*d  bv  the  tine  or  warrant v  <»f  bis  an^vstnrs.'  and 
•-.  .  ......j    •  atTer'A.inls  ea-t  iip«»n  him,  he  -hall  not  be  remilte<l  to  hi>  estate- 

:    -  !*.«•  .•|>«ra(i«>ti  **V  t!ie  remitter  is  exactly  the  same,  after  the  union  of 
'  J-  •-  .1-  tbaf  •'!*  :i  real  aetjitn  w(»uld  have  been  bel'«»re  it.     As  tberetore 
•.  ':i-.  ««'uid  n-it  bv  anv  action  have  rectivcrtwi  his  antient  e.-tate.  he 
i     •     -.   -•       •••  r  It  bv  n-mitter, 

^  :  •  ■  .-  iiiU' h  l^r  tlie-e  extnijudicial  n*medies,  as  well  for  n*al  a««  |M'i*sonal 
:-   •    v-iii*  h  are  t'urni-hed  or  permitted  by  the  law.  when*  the  parties  aiv  so 

•  »  m   *  r  lii  „.',for..  |i  :.  .§  To  ijit.  M^,  :;:i«. 

•  i-".  »••  '  y*.  Vhm.c  •* 

•  •  ■-  lit  li*     *f..  Jmr  4*'»  '»  e*.  I.itt.  :^' 

.'    t.A'^Ll'M.     Ijit   |(Xt.  i<»  M.KT.  ll.V     I  Ann.  loA. 


•  T'.*  .•«»•  I*  BO  )ong<»r  liable  to  In*  ItArreil  l»y  thi'se  nieanA.     Stat.  3  A  4  W.  IV.  e.  74. 
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pecnliarl}'  circumstanced  as  not  to  make  it  eligible,  or  in  some  cases  i 
Bible,  to  apply  for  redress  in  the  usual  and  ordinary  methods  to  the 
public  justice. 


CHAPTER  III. 
OF  COURTS  IN  GENERAL. 


The  next,  and  principal,  object  of  our  inquiries  is  the  redress  of  ii 
suit  in  courts:  wherein  the  act  of  the  parties  and  the  act  of  law  co-ope 
act  of  the  parties  being  necessary  to  set  the  law  in  motion,  and  the  j 
the  law  being  in  general  the  only  instrument  by  which  the  parties  ap 
to  procure  a  certain  and  adequate  redress. 

And  here  it  will  not  be  impi-oper  to  observe,  that  although,  in  the  sev 
of  redress  by  the  act  of  the  parties  mentioned  in  a  former  chapter,(a 
allows  an  extrajudicial  remedy,  yet  that  does  not  exclude  the  ordina 
of  justice:  but  it  is  only  an  additional  weapon  put  into  the  hands  < 
persons  in  particular  instances,  where  natural  equity  or  the  pecuiia 
stances  of  their  situation  required  a  more  expeditious  remedy  than  t 
process  of  any  court  of  judicature  can  furnish.    Therefore,  though  1  m 
myself,  or  relations,  from  external  violence,  I  yet  am  afterwards  enti 
action  of  assault  and  battery :  though  I  may  retake  my  goods  if  I  li 
and  peaceable  opportunity,  this  power  of  recaption  does  not  debar  mc 
action  of  trover  or  detinue :  I  may  either  enter  on  the  lands  on  whicl 
right  of  entry,  or  may  demand  possession  by  a  real  action :  I  may  eit 
a  nuisance  by  my  own  authority,  or  call  upon  the  law  to  do  it  for  n 
jKi^o-i     distrain  for  rent,  or  have  an  action  of  debt,  at  my  own  *optio 
J     not  distrain  my  neighbour's  cattle  damage-feasantj  I  may  comp 
action  of  trespass  to  make  me  a  fair  satisfaction ;  if  a  heriot,  or  a  d< 
withheld  from  me  by  fraud  or  force,  I  may  recover  it  though  I  nevei 
And  with  regard  to  accords  and  arbitrations,  these,  in  their  nature  bei 
an  agreement  or  compromise,  most  indisputably  suppose  a  previous  ri 
taining  redress  some  other  way )  which  is  given  up  by  such  agreemen 
to  remedies  by  the  mere  operation  of  law,  those  are  indeed  given,  \ 
remedy  can  be  ministered  by  suit  or  action,  without  running  into  th 
absurdity  of  a  man's  bringing  an  action  against  himself;  the  two  casi 
they  happen  being  such  wherein  the  only  possible  legal  remedy  would  1 
against  the  very  person  himself  who  seeks  relief. 

In  all  other  cases  it  is  a  general  and  indisputable  rule,  that  where 
legal  right  there  is  also  a  legal  remedy,  by  suit  or  action  at  law,  whe 
right  is  invaded.  And  in  treating  of  these  remedies  by  suit  in  cou 
pursue  the  following  method  :  first,  I  shall  consider  the  nature  and  seve 
of  courts  of  justice  ;  and,  secondly,  I  shall  point  out  in  which  of  these  < 
in  what  manner,  the  proper  remedy  may  be  had  for  any  private  inii 
other  words,  what  injuries  are  cognizable,  and  how  redressed,  in  each 
species  of  courts. 

First,  then,  of  courts  of  justice.  And  herein  we  will  consider,  first,  tl 
and  incidents  in  general ;  and  then,  the  several  species  of  them,  ei 
acknowledged  by  the  laws  of  England. 

A  court  is  defined  to  be  a  place  wherein  justice  is  judicially  admii 
And,  as  by  our  excellent  constitution  the  sole  executive  power  of  1 
**^41  ^^^^^^  ^"  ^**^  person  of  the  king,  it  will  follow  that  all  court! 
^  which  are  *the  medium  by  which  he  administers  the  laws,  i 
from  the  power  of  the  crown. (o)  For,  whether  created  by  act  of  ] 
or  letters-patent,  or  subsisting  by  prescription,  (the  only  methods  by 

(•)  Cb.  1.  (*)  CV>.  UXX.  68.  (•)  8m  book^  ch.  ST. 
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-  :-i  «f  jii«li«-atare<'^;  can  exint,)  tlio  kin^*H  oonnent  in  tho  two  former  is  cx- 
:-  «*<y.  :iii<i  in  tho  latter  implieilly,  given.  In  ull  theHe  eoiirtrt  the  king  is  sup- 
I- -•  2   III  •-••iitern|>liitit»n  of  iuw  to  Ik;  ulwuys  present;  but,  us  that  is  in  luct 

-  -•  ♦•!•■.  he  i-*  ihi-re  re|iresente<l  by  his  judges,  whose  power  is  only  an  ema- 
:  .      -     I  tilt-  piyal  prer«»;Ln»tive. 
:    -  • '.-  ni«in*  •'jHtHly,  universal,  an«i  impartial  administration  of  justice  between 

•  -  '  :iri'i  -iibjnt,  the  law  hath  api^nnted  a  pitxligious  variety  of  courts,  some 
■•»    '   I  -'ipn  liiiiiti-d,  others  with  a  more  extensive,  jurisdicticm  ;  some  constituterl 

.  :  -••  t'lilv.  others  to  hear  and  determine;  some  to  determine  in  the  tirst 

-I  .  ■  .  ■•rliiT-'  U|M>n  ap]K'at  and  by  way  of  review.     Ail  these  in  their  turns 

■  •  »-L»'Ti  ri*iii«-*' «»f  ill  iheir  respective  nhuvs  :  an<l  I  shall  therefore  herti  only 

■t -•'If  ili-tniitiori,  that  rurin  thn>ugliout  them  all;  viz.,  that  some  of  them 

;'••  ■••  rr.tfr./,  otht-rs  tvtt  nf  rrrord.     A  court  of  record  is  that  where  tho 

.    -  1  .1  :«i  i;i:ul  ppH-eediii^  are  ennjlled  in  parehment  forafwrpetual  memorial 

»   .  •— T  !ij..!iy  :  whirh  n»Il>  an*  called  the  reconls  of  the  court,  and  aiv  ot'  such 

^!.  1  «>]iMn*niiiifiit  authority  that  their  truth  is  nf)t  to  Ik*  called  in  question. 

r  -       •  .t  «4  !iiid  rule  and  maxim  that  nothing  shall  be  averred  against  a  re<*ord, 

:  •  •■  .1.1  aiiv  plra.  or  even  pnxd',  Ik»  admitted  to  the  contrarv.(^/     And  if  the 

'1  '^  t  a  rw*>T*\  be  denied,  it  shall  In;  trie<l  by  nothing  f>ut  it.'^elf;  that  is, 

".;• '.  '-ar*-  in^iM-itiun  wheihrr  there  be  any  such  reconl  or  no;  else  there  would 
'   -  Ttti  ot  tji^pute-i.      Hut.  if  then*  appear  any  mistake  of  the  clerk  in  nuiking 

-  -.■  ti  n-  ••rl.  Thi*  c'lurt  will  direct  him  to  amend  it.     All  courts  of  record  are 

i^  *:*\.  i«.»ir!*.  in  rii:ht  <»t'  his  cn)wn  and  n)yal  <lignity.(/)  and  therefore  no 
■  •  •••tin  iiaih  authority  to  line  or  impri*<on;  sf)  that  the  very  erection     rj^.>- 

•  ■  -»••»■    iir-.lii-tiiMi  with  the  |H>wi'r  nf  tine  or  impris<»nment  makes  it     *■ 

•  I   •  \  :i  •••'irt  t.f  r«'<or-l    •/'•     A  eourt  not  of  re<Miril  is  the  court  of  a  private 

'.    M.-   l.r.v   will   iiiit   iiitni«»l    with  anv  diM-retionarv  iM)\ver  over  tli«« 

•  :  'v   -it    \\\^  li'll'iw-Mibjei  !«»,     Surli  are  tin*  (■ourt^-baro||  jneidiMit  U> 

-    :i:i  i  oTlicr  inliTi«»r  jiiri^ijirtioii^  :   whrre  the  j)r»M-i'e<rnii;N  are   imi 

i   ■■-   T'      T'l.'-I;   liiil   :i-  Will   tli«'ir  I'xi-^li'nrr  a-*  the  truth  of  the  mafuis 

«.-i  r.i  ■  •  =1   -:.:ili.  il"  «li>*|iuii''|.  Ik*  irird  :tnil  tli-teriiiiiiet|  bv  a  jiirv.      '^lu'^^.• 

"■     .I'l  \.    .  1  !.'•  pifa  ol"  iiiatlcr-^  i-«»iriiizable  by  tlie  roimmni  law,  im!r«»s  uniU  i* 

.    ,       :    t    «  .  ii'»r  «•!"  aiiv  I'lnil'Ir  injiirv  whatMa'ver,  iiui  haviii:;  aiiv  i»ro<e>> 

-■  •".•    |-  ••"■•Il  ••!   tlif  •iiM-it-laiil.  A  ■ 

■.         .-T  tI.i  r«-  iiiu-t  brat  i«;c»t    three  eon^titiirnt    j»arts,  the  f /'/•'/•,;> '/>■, 

>  •    .    ..   •  r.  .ir  plaiiiti:!.  v\li«»  ■•ihiplain**  ot'  an  iiijiirv  done;  tin*  mis.  «?r 

..J*    .^      ■    -  •  ail'-'i  up»i»  to  inaUr  •»ali-lariion  lor  it  ;  ainl  they'/'/i.r,  or  Judiral 

*  •••  fxaiiiirn-  tilt-  truth  ••!    the  ta«-t,  to  dri<*rn)iiie  the   law  ari>ini^ 

■..••.'.  .1  ■'!.    t  aii\   iit)ijrv  a)>p<*ar'->  to  have   brrii   floiu*,  t<»  a-*«'ertain.  and 

-     •*.--■.  ,t||.I\.  tI.i-  It  nn-ly.      It    !•»  aUo  ii^nal  in  the  Miperior  courts  to 

'  .    \.  ■'.  a:."l  .iiv«-  alt'"  ni-  i  osn^vl.  a^  a">i-Ianl>. 

;.    .1-   .;rA  aii-Atr«»  to  llir  y/"-  'H''it',i\  or  prorttir.  ot'  tlie  civilians  and 

A«   1  li«-  i-  'Me-  u  iio  i-  {lilt   in  tli*'  plan',  >tead,  nr  turn  ot  another, 

-  '!..iTT»r-  ill   law.     Kornii'Hy  evi-rv  >uit«)r  was  oblji^ed  t«»  a)i)K>ar  in 

:  -  -..fij-,'  .ir  iliti-nii   lii^  Miii.  i  a«  rordini;  to  the  old  (iuthic  constilu- 

i--:   .'-  *   J  III.!  ::n. 

I    r  .;-  I;..,,  I ....  VIII   iti  f.  /I    r.f  •/.  '.."k  /.  1  ",  J  :i.  *i-Mk!» 
•       -     I    .  *  if     ■     .  <  ■  ■'•■n    i>.  ^'41  in  .i/, '/•<■■'•»<  yk  I  rri.'>u4  .it  t<>rii.iti  hum- 

t    •  _ ^   .  •      !  J  ^:  •'.  ■-*"•  '  ■■/'  '■  '.i.-  ■' 

.   «-.;   .    r   '.,  -  .:ii.'  .'Vi  .i.Tlon- :   !i»r  in  tin' <;i*..' tiT  a  jud:rni<Mit  •*it;n»'d  on  a 

-.    j'v.ft    'i|'"!i   :»n    i:iiIi\n!ii1    I'lM-^idiTatl'iM   **r  ol»t;un«'d  hy  tVawd.  U{Min 

.     •■  •    r'ti-  iii'irt  ^^:ll  .itl-'vl  ifl-'-f  n|itin  a  "UiMin.irv  aii]ili<'alii»n.    houir.  I'.^'t. 

'_*       !   }f-  It     r.-.i.  T'«.     And  ■   jni'v  will  r»-li«'Vi*  ;»;!a;n"t  a  jud^nH-nt  olitaintnl  t»y 

r:       1  An-t.  *».     .;  V.-.  A   \\.  III.     Aii'l   third  jitT'ion'*  ulio   liavf  hi'^n  d«»- 

i     ,.    ii-:\.-   jiiiljin.-n*    n.«y  «.lii»\\    -m«  h   tr.iud.  *<i^  a-*   to   j»r«'v»'nt   tht-rnselves 

-   -.-.-.    .  I  ..-.l  ».y  it      'J  M  ii-h.  .'.'»-.     7  r.iunt.  1»7.     hi  Kli/.  »•.  *).— <'iiittv. 

:-.•      ■ .  — .         i*t  **(  ff.-i.rd   li:i-   n-it   n .iril\  a  piv.Vff  to  tin«»  and  imprison.     1  Sjil. 

r.---  *•-  —vtT.il  f*\  •!!♦•  kin.'*  «■. iuri«-  not  •>!'  refopj.  a«i  lh«'  t*onri  of  equity  in 
-ir- —  ••..  .^drairnltv  r.iirt*.  A«\  I  In-^t.  s4.  ;>7  H.  0.  14,  b.  Yrlv.  2:17.  C«»m.  Dig. 
■  •  :.*ii'*^-».  •■  1'.— i.'uirr^. 
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tion,)(/f)  unless  by  special  license  under  the  king's  letters-patent.(?)    Th 
the  law  in  criminal  cases.'    And  an  idiot  cannot  to  this  day  appear  by  fl 
*2fi1     ^"^  ^^  person  ;(7n)  for  he  hath  not  discretion  to  enable  him  to  aji 
^    proper  substitute :  and  upon  his  being  brought  before  the  court 
fenceless  a  condition,  the  judges  are  bound  to  take  care  of  his  interests,  i 
shall  admit  the  best  plea  in  his  behalf  that  any  one  present  can  8ugge8t.( 
as  in  the  Eoman  law,  ^^cum  olim  in  usufuisset,  alterius  nomine  agi  nan  p 
quia  hoc  non  minimam  incommoditatem  habebat,  cctperunt  homines  per  pre 
litigarey*\o)  so  with  us,  upon  the  same  principle  of  convenience,  it  is  i 
mitted  in  general,  by  divers  antient  statutes,  whereof  the  first  is  statute 
8,  c.  10,  that  attorneys  may  be  made  to  prosecute  or  defend  any  actic 
absence  of  the  parties  to  the  suit.     These  attorneys  are  now  forme 
regular  corps;  they  are  admitted  to  the  execution  of  their  office  by  the 
courts  of  Vn  cstminster  hall,  and  are  in  all  points  officers  of  the  respectii 
of  which  they  are  admitted ;  and,  as  they  have  many  privileges  on  ae 
their  attendance  there,  so  they  are  peculiarly  subject  to  the  censure  and 
version  of  the  judges.^    No  man  can  practise  as  an  attorney  in  any 
courts,  but  such  as  is  admitted  and  sworn  an  attorney  of  that  particuU 
an  attorney  of  the  court  of  king's  bench  cannot  practise  in  the  court  of 
pleas ;  nor  vice  ver&a}    To  practise  in  the  court  of  chancer^'  it  is  also  i 
to  be  admitted  a  solicitor  therein :  and  by  the  statute  22  Geo.  II.  c.  40,  b 
shall  act  as  an  attorney  at  the  court  of  quarter-sessions  but  such  as  ] 
regularly  admitted  in  some  superior  court  of  record.     So  early  as  the 
Henry  IV.  c.  18,  it  was  enacted,  that  attorneys  should  be  examined  by  th 
and  none  admitted  but  such  as  were  virtuous,  learned,  and  sworn  to 
duty.    And  many  subsequent  statutes(/>)  have  laid  them  under  ^rti 
lations.* 


(*)  gtienihook  de  iwrt  Goth,  /.  1,  c.  6. 

(«)  F.  N.  U,  25. 

(•»)F.  N.  B.  27. 

(•)  Bro.  Abr.  Ut.  Miol,  1. 


(•)  Tnit  4,  tit.  10. 

(y) S Jac. I. c. 7.  12G«o.I.e.20.  2G«».  n. 
U.  C.46.    23  0«o.  U.  c.  20. 


'  This  is  not  universally  so  ;  for  in  prosecutions  and  informations  for  misdei 
especially  in  the  court  of  King's  Bench,  a  defendant  may,  and  usually  does,  a; 
plead  by  his  attorney  or  clerk  in  court.  1  Chitty's  Crim.  Law.  But  an  attoni 
right  to  be  present  during  the  invej<tigation  of  a  charge  of  felony  before  a  i 
against  his  client.     3  B.  &  A.  432 ;  and  see  1  B.  &  C.  37.— Chitty. 

*  An  attorney  is  bound  to  use  care,  skill,  and  integrity;  and  if  he  be  not  d 
any  of  tht^se  essentiar requisites  he  is  not  responsible  for  any  error  or  mistake 
the  exercise  of  his  profest^ion.  4  Burr.  20G1 ;  and  see  4  B.  &  A.  202.  If  he  be 
and  a  loss  thereby  arises  to  his  client,  he  is  liable  to  an  action  in  damages,  (2 
1  Bing.  347 ;)  and  in  some  cases,  as  we  have  above  seen,  the  court  of  whioi 
attorney  will  aftbrd  a  summary  remedy. — Chitty. 

The  judges  will  exercise  their  summary  jurisdiction  over  the  attorneys  of  t 
courts,  not  merely  in  cases  where  they  have  been  employed  in  the  conduct  c 
any  matter  purely  profe-ssional,  but  **  whenever  the  employment  is  so  connc 
their  professional  character  as  to  afford  a  pre-sumption  tliat  their  character  f 
ground  of  their  employment."  Thus,  one  attorney  has  been  compelled  t 
papers  and  deeds  which  luvd  been  placed  in  his  hands  as  steward  for  the  owi 
estates  to  which  thoy  refer,  and  another  to  pay  over  money  which  he  hni 
when  employed  to  collect  the  effects  of  an  intestate  by  the  administrator,  alt 
had  never  l)een  employed  by  him  to  prosecute  or  defend  any  suits  in  law  ^ 
Hushes  vs.  Mayer,  3  T.  R.  275.    In  re  Aitkin,  4  B.  &  A.  47.     Luxmoore  vs.  Leti 

B.  £  A.  898. — COLIRIDGE. 

*  But  now,  by  stat.  G  &  7  Vict.  c.  73,  s.  27,  attorneys  admitted  of  any  one  of  th 
courts  may  practise  in  any  other  superior  court,  or  in  any  inferior  court  of  U 
land  and  Wales,  upon  signing  the  roll  of  such  other  court.  To  practise  in  th 
chancery  and  the  superior  courts  of  equity,  however,  it  is  still  necessary  to  be 
a  solicitor  therein. — Stewart. 

*  The  Stat.  6  &  7  Vict.  c.  73,  consolidating  and  amending  several  of  the  law 
to  attorneys  and  solicitors,  prescribes  the  conditions  of  admission  as  an  atti 
time  and  mode  of  their  service  under  articles,  and  the  oaths  to  be  administered 
and  authorizes  the  judges  of  the  courts  of  common  law  and  the  master  of  tl 
appoint  examiners  to  examine  the  fitness  and  capacity  of  all  persons  appfa 
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or  (m  we  ijenerally  call  them)  coansel,  there  are  two  species  or 
;  IwmriamrSy  and  Serjeants.  The  former  are  admitted  after  a  considerable 
Miod  of  atadjy  or  at  least  standing,  in  the  inns  of  court  ;{q)  and  are  in  oar  old 
b>ok»  *«tyled  apprsntices,  apprftUidi  ad  legem,  being  looked  upon  as  ^^nj 
mmrtlj  leamera,  and  not  qnalilied  to  execute  the  full  office  of  an  advocate  ^ 
tiil  tultj  wore  sizteen  years  standing;  at  which  time,  according  to  Forte8cue,(r) 
they  aught  be  called  to  the  state  and  degree  of  Serjeants,  or  aervientes  ad  legem. 
How  aationt  and  bononrable  this  state  and  degree  is,  with  the  form,  splendour, 
aad  ftwiu  attending  it,  bath  been  so  fhlly  dispmyed  by  many  learned  writers,(«) 
that  it  Bood  not  be  here  enlarged  on.  I  shall  only  observe,  that  Serjeants  at  law 
VT  boood  by  a  solemn  oath(l)  to  do  their  duty  to  their  clients :  and  that  by 
rmitUHULm)  toe  jodges  of  the  courts  of  Westminster  are  always  admitted  into 
tkn  TeoMvble  order  before  they  are  advanced  to  the  bench ;  the  original  of 
vhidi  waa  probably  to  qualify  the  jmistU  barons  of  the  exchequer  to  t)ecome 
of  aasiie,  accoroing  to  the  exigence  of  the  statute  of  14  Edw.  III.  c. 
&'  Prom  both  these  degrees  some  are  usually  selected  to  be  his  majesty's 
rnsnaci  learned  in  the  law;  the  two  principal  of  whom  are  called  his  attorney 
sad  solaeitor-general.  The  first  king's  counsel  under  the  degree  of  Serjeant 
was  Sfir  Francis  Bacon,  who  was  made  so  hotwris  causa^  without  either  patent 
or  fee ;( r>  so  that  the  first  of  the  modem  order  (who  are  now  the  sworn  servants 
of  the  crown,  with  a  standing  salary)  seems  to  have  been  Sir  Francis  North, 
aftcrwarda  lord-keeper  of  the  great  seal  to  king  Charles  II.(x)  These  king's 
roaasel  answer,  in  some  measure,  to  the  advocates  of  the  revenue,  advocatifieci, 
saoDg  tbe  Romans.  For  they  must  not  be  employed  in  any  cause  against  the 
crown  witbont  special  license  f  in  which  restriction  they  agree  with  the  advocates 
</  the  fi«c  :ry)  but  in  the  imperial  law  the  prohibition  was  carried  still  further, 
I- :  \^r\uk\»  wan  more  for  iho  dignity  of  the  ftovoreign:  for,  excepting  some 
y  ;:.:ar  cau«ie)«,  the  fiscal  advocates  were  not  permittee!  to  be  at  all  concerned 
•.i  j-nvatv  i*uitM  between  nubjcet  and  Bubjcct.(r)  A  custom  has  of  late  vmq 
}rAr»  prvvailvii  of  granting  letten»-patent  of  precedence  to  such  barris-    *• 


•  >  U,  r.  >t 

•  P  r^m.  u>U  1o  R#^  pnt  Di^  Orif.  Jurid.  Tb 
«%r «  « .y  iw  mA%M  m  tr«rt  by  \h»  T-ilr  wf^vat  Wynaa, 
m^  M  t:«Jk  ruuMiif^  -tHioMiu—  liMKhinic  tb*  A»> 


(')  3  IiHt.  214. 

(■>  P«irtnc.  c.  5n. 

(*>  lyv  hte  UHUfn,  2&A. 

(•)  Srp  hb  litf  by  Kuser  Xortb,  37. 

(»)  Cod.  '2,9,1. 

{')  lUd.  '2,  7,  13. 


biaiis^  M  attom^v*  or  solicitors :  and  the  certificate  eitlier  of  the  common  law  or 
-rsitv  ^xamin^m  will  be  mifficient  to  entitle  a  |>er!»on  so  examined  to  admission  in  all 
tA'  t^nortA.  examination  by  l»oth  not  being  neceswary. — Stiwart. 

'  Ti.*  d^grr^  of  «erjoant  was  deprived  of  its  most  profitable,  if  not  most  important, 
kiTaatacv*  t^xrlivive  audience  in  the  court  of  Common  Pleas)  by  the  stat.  9  k  10  Vict. 
'  V4.  Tbich  €zt«*nds  to  all  barristers  the  privileges  of  Serjeants  in  the  court  of  Common 
iV»»  — HrtWAKT. 

Tuf  innat  valuable  privilege  formerly  eiyoyedby  the  Serjeants  (who,  besides  the  judges, 
vf^  uflut«*d  to  fiflefii  in  number)  was  the  monopoly  of  the  practice  in  the  court  of 
'  —avm  Pl**«^.  A  bill  wa»  introduced  into  |»arliament  in  the  year  1755  for  the  purpose 
c^  l^^croriDfr  this  monopolv  :  but  it  did  not  nass.  In  lH:i4,  a  warrant  under  the  sign- 
toal  of  tbe  crown  was  direrteil  to  the  juclges  of  the  Common  Pleas,  comman<ling 
ft  tA  onm  that  court  to  the  bar  at  large,  on  the  groimd  that  it  would  tend  to 
fiMiil  deit|»atch  of  bu^ineM.  TLis  order  was  received,  and  the  court  acted 
hrnt^ngij.  But  in  1K39  the  matter  was  brought  before  the  court  by  the  Serjeants, 
It  was  «l4»cided  that  the  order  was  illegal,  Tindal,  C.  J.,  declaring  that  "from  time 
»«-^»nnal  the  seij^ants  have  eryoye<l  the  exclusive  privilege  of  practising,  pleading, 
t  attdienee  in  the  oonrt  of  Common  Pleas.  Immemorial  ei\joyment  is  the  most  solid 
•<  aJ  uiIm  :  and  we  think  the  warrant  of  the  crown  can  no  more  deprive  the  Serjeant, 
wi  h»Ai<ls  aa  immemorial  office,  of  the  benefits  and  privileges  which  belong  to  it,  than 
s  anoM  alter  the  administration  of  the  Uw  within  the  court  itself."  10  Bingh.  571.  6 
!C.  C.  1K7.  212,  235.  However,  the  sUtute  9  ft  10  Vict.  c.  54  has  since  ex- 
•o  all  barristerm  the  pririlegea  of  serjeanta  in  the  court  of  Common  Pleas. — 

of  the  king's  counsel  can  publicly  plead  in  court  for  a  prisoner,  or  a  de- 
~  prosecution,  without  a  license, — which  is  never  refuted,  but  an  ex- 
pounds mutt  be  incurred  in  obtaining  it. — Caimr. 
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tcr  as  the  crown  thinks  proper  to  honour  with  that  mark  of  dist 
whereby  they  are  entitled  to  such  rank  and  pre-audienee(a)  as  are  assi 
their  respective  patents ;  sometimes  next  after  the  king's  attomey-geiM 
usually  next  alter  his  majesty's  counsel  then  being.    These  ^as  well  as  tho 
attorney  and  solicitor-general )^6)  rank  promiscuously  witn  the  kind's  ' 
and  together  with  them  sit  witnin  the  bar  of  the  respective  courts;  out 
no  salaries,  and  are  not  sworn,  and  therefore  are  at  liberty  to  be  i 
in  causes  against  the  crown.    And  all  other  Serjeants  and  barristers 
minately  (except  in  the  court  of  common  pleas,  where  only  serjea 
admitted)*®  may  take  upon  them  the  protection  and  defence  of  any 
whether  plaintiff  or  defendant;  who  are  therefore  called  their  clientSy 
dependants  upon  the  antient  Eoman  orators.    Those  indeed  practised  a\ 
honour  merely,  or  at  most  for  the  sake  of  gaining  influence :  and  so  lik 
is  established  with  U8,(c)  that  a  counsel  can  maintain  no  action  for  1 
which  are  given,  not  as  locatio  vel  conductiOy  but  as  quiddam  honorarium  ^ 
a  salary  or  hire,  but  as  a  mere  gratuity,  which  a  counsellor  cannot 
without  doing  wrong  to  his  reputation  :(5)"  as  is  also  laid  down  with  n 
advocates  in  the  civil  law,(e)  whose  honorarium  was  directed  by  a  decre 
*2Q1     ^'^^^^  ^^^  ^^  exceed  in  any  case  ten  thousand  sesterces,  *or  afc 
J    of  English  money.(/)"    And,  in  order  to  encourage  due  fre 


(■)  Pre-audience  in  the  conrtii  is  reckoned  of  bo  mach  coo- 
•equence  that  it  niny  not  lie  amiM  to  Kul^oin  a  nbort  table 
of  the  precedence  which  luimUj  obtains  among  the  prao- 
tiaera. 

1.  The  king's  premier  seijeant,  (so  constituted  by  special 
patent.) 

%  The  king's  ancient  seijeant,  or  th«  eldest  among  the 
king's  iioije  ints. 

3.  The  Icing's  advocrtte-goneral. 

4.  Tlie  king's  ittt(irn<*y-K^n«'r:il  * 
b.  The  king's  sulicitor-gi'nenil.* 
C.  The  king's  »erj<MntM. 

7.  The  king's  cuunjtel,  with  the  qneen*s  attorney  and 
■olicitor. 


8.  Seijeanta  at  law. 

9.  The  recorder  of  London. 

10.  Advocates  of  the  cItU  law. 

11.  Barristers. 

In  the  courts  of  exchequer,  two  of  the  moat 
barriBters,  called  the  ^<9f-man  and  the  tult-vxn 
places  in  which  they  sit,)  hare  also  a  preoedeno 

(»)  Seld.  tit.  Htm,  1,  6,  7. 

{•)  DaTis,  pre!  22.    1  Oh.  Bep.  88. 

U)  IXaTis.  23. 

(•)  Ff.  11,  «,  1. 

(/)Tac.  jlfifi.{.ll. 


•By  the  king's  mandate,  14th  Dec.  1811,  the  king's  attorney  and  8olicitor-g» 
now  to  have  a  place  and  audience  before  the  king's  premier  serjeant. — CHiTTy, 

*^  That  is,  in  bank  ;  for  at  trials  at  nisi  prius  in  Common  Pleas  a  barrister  wh< 
Serjeant  may  even  load  a  cause. — CHiTTr. 

"  Upon  the  same  principle  a  physician  cannot  maintain  an  action  for  his  feea 
Rep.  317.  It  hiis  also  been  held  that  no  action  lies  to  recover  back  a  fee  given 
rister  to  argue  a  cause  which  he  did  not  attend.  Peake's  R.  122.  Formerly  it 
sidered  that  if  a  counsel  disclosed  his  client's  case  or  neglected  to  attend  to  i 
liable  to  be  sued.  See  Vin.  Abr.  Actions  of  Assumpsit,  P.  But  in  more  modi 
it  has  been  considered  that  no  such  action  is  sustainable.     Peake's  R.  96. 

On  the  other  hand,  serjeants  and  barristers  are  entitled  to  certain  privileges, 
an  esquire ;  and  his  eldest  son  is  qualified  to  kill  game.  1  T.  R.  44.  They  an 
when  sued  separately  to  have  the  venue  laid  in  anv  action  against  them  in  Id 
(1  Stra.  610,)  and  are  privileged  from  arrest  and  from  being  taken  in  executi 
they  are  on  their  proper  circuit  and  when  they  are  attending  the  sittings  at  15 
1  Hen.  Bla.  (KW.— CniTxv. 

"  The  circumstances  which  led  to  this  decree,  a^  recorded  by  Tacitus,  dese 
mentioned.  Samius,  a  Roman  knight  of  distinction,  having  given  Suilius  a  fet 
thousand  guineas  to  undertake  his  defence,  and  finding  that  he  was  betrayed  1 
vocate,  fcrro  in  domo  ejus  incnbuit.  In  consecpience  of  this,  the  senate  insisted 
forcing  the  Cincian  law,  qud  cavetur  antiquitu^^  nequia  ob  causam  orandam  pecuniat 
aecipiat, 

Tacitus  then  recites  the  arguments  of  those  who  spoke  against  the  payme: 
and  of  those  who  supported  the  practice,  and  concludes  with  telling  us  that 
Cfesar,  thinking  that  there  was  more  reason,  though  less  liberality,  in  the  argi; 
the  latter,  capiendis  peatniix  posuit  modum^  vsque  ad  dena  scstertta,  quern  egressi  rtj 
taierentur,     1  Ann.  lib.  11,  c.  5. 

But,  besides  the  acceptance  of  such  immense  fees,  the  perfidy  of  advocates  ha 
a  common  traffic:  for  Tacitus  introduces  the  subject  by  observing,  nee  quidqm 
mercU  tarn  venale  /uit  quam  advorutomm  pertidia.  To  the  honour  of  our  courts,  tl 
tion  of  judges  and  the  treacliery  of  counsel  are  crimes  unheard  of  in  this 
Quid  enim  est  jus  civil f  f  Quo<l  ntfpte  mfli'cti  yratidj  neque  pcrfringi  poientid^  neque  aduUm 
possit,    Cic.  pro  Ciecina. — Curistian. 
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■ytgtii  ia  thm  biwflil  defence  of  their  clients,  and  at  the  same  time  to  give  a 
cVcck  to  the  onaeemly  licentiousnetw  of  proetitute  and  illiberal  men,  (a  few  of 
1^  aoBietimes  ineinuate  thcmHelvei}  even  into  the  moet  honourable  pro- 
,)  u  hath  been  holden  that  a  counsel  is  not  answerable  for  any  matter 
hr  him  apoken  rBhitive  to  the  cause  in  hand  and  suggested  in  his  client's  instruct 
UumK  altMQ|*h  it  should  reflect  upon  the  re|>utution  oi*  another,  and  even  prove 
ahsoiatdj  groandlees:  but  if  he  mentions  an  untruth  of  his  own  invention,  or 
rvctt  apon  umtnictiona,  if  it  be  imiiertineut  to  the  cause  in  hand,  he  is  then 
bafaie  to  an  action  fhmi  the  party  injured.(a;*'    And  counsel  guilty  of  deceit  or 

"iVei 


•oUasmi  are  panishaMe  by  the  statute  Westm.  1,  3  Edw.  I.  c.  28,  with  impri- 
•MiiBent  fur  a  year  and  a  day,  and  perpetual  silence  in  the  courts;  a  punishment 
ffuil  Mjinetinitfs  inflicted  for  gross  misdemeanours  in  practice.(A) 


CHAPTER  IV. 
OF  TUE  PUBLIC  COURTO  OF  COMMON  LAW  AND  EQUITY. 

Wk  arr  next  to  consider  the  several  species  and  distinctions  of  courts  of 
ja*:ic«  wlui-h  are  acknowledged  and  used  in  this  kingdom.  And  these  are, 
r.:hrr  »acb  m^  are  of  public  and  general  jurisdiction  throughout  the  whole  realm, 
vr  «Qfh  an  are  (Uily  of  a  private  and  special  juriKdiction  in  some  particular  parts 
•J  :'..  tit'  the  fonuer  there  are  four  sorts:  the  universally  established  courts  of 
.-.■■ri   l:»w  and  tM|uity ;  the  tM'olosijiHtical  courts  j   the  courts  military;  and 

.r-«  luar.iime.  Aud,  tirbt,  of  such  public  courts  us  uro  courts  of  common  law 
i.  :  •■■jii.ty. 

I:  r  )->ki<  y  of  uur  antiont  constitution,  as  regulated  and  established  by  the 
^"•a:  AiiK-'l.  wa^  to  brin«x  justice  home  to  every  man's  door,  by  constituting  liS 
:  ^:  V  o>urt'<  I »t' judicature  as  there  are  manors  and  townships  in  the  kingiloni, 
»--''.n  injuri&>  were  re<li*c>siHl  in  an  easy  and  ex|)editious  manner  by  tlio 
*:frj,jr'  o|'  iifi:.'hlN»tirs  and  Iricinls.  These  little  courts,  however,  commuuicate<i 
V  ::.  "th<*P!i  4't'  a  larger  juriMliction,  and  those  with  others  of  a  still  greater 
:■  ^i.-i  a.*M  cU'lini:  gra«lually  thmi  the  lowest  to  the  supreme  courts,  which  were 
r-  .>  t  vt  !v  <1»n^utute4l  to  correct  the  ernii^s  of  the  inferior  ones,  and  to  detei- 
n.  r.<-  »;;  h  « auM's  as  bv  reason  of  their  wei«;lit  and  difficulty  demanded  a  moru 

*  -?.-ri  «ij»*'Us«*iun.  ''the  course  of  justice  dowing  in  lar^e  streams  from  p^oi 
-  "  k.:,;z-  a?*  the  fountain,  to  his  superior  courts  of  record  -,  and  being     ^ 

*  n  «uUiivi«Ird  into  smaller  channels,  till  the  whole  and  every  part  of  tho 
4 -j-iom  wen*  plentifully  watered  and  refreslied.  An  institution  that  seems 
:  j:..y  a^-vablc  to  the  dictates  of  natural  reason,  as  well  as  of  more  enlightened 
]•  ..  \  ;  ttvittiz  equally  similar  to  that  which  prevailed  in  Mexico  ami  Peru  U'fore 
\:.-\  «<.*rv  diM-uvere<i  by  the  Sjwniards,  and  to  that  which  was  established  in 

w  f >«L  Jtf.  w>.  (»)  sir  T.  iUTm.  37<L 

.'r.  \*»w  J#-rw»T.  mn  »*lvocato**  fo*»j«  ar*»  not  r**<H>verable  at  law.  Shaver  vs.  Norri?*,  Pen- 
t  nr.  •  ■  S^i^l»*y  If.  rraiii*.  ."t  <fr«M»n,  IW.  Van  Altt»r  r<.  M<"Kinnev*i*  Exrs.,  I  Harrison, 
Z*-  ll»w*-i*-r.  ih^  |E«*n«*nil  rwmMit  of  dwsions  in  the  Unit»»d  Stat<»s  w  in  favour  of  tho 
-r*.?  "f  "■•«ii*"-I  to  r«M^f«T  hy  a  Kuit  at  law  a  n»a»«>nable  compensation  for  their  K»»rvirt»ii, 
»i-»it/-^  tn  i^riurt  or  out  of  roiirt.     Stevens  vn.  A  damn.  *2ii  \Vond«*ll,  57,  S.  C.  li**.     n»id. 

4  :  N«>wiiuin  r*.  Washington,  Martin  dc  Y«TpT.  7*,*.  Stevens  w.  Monies.  I  Uarrin>!tun, 
:.'  iWvanl  •*'.  McLine,  '^  Harrinjeton,  217.  Dun<^n  ix.  IWi>«thaupt,  1  MiO)nl,  149. 
.•«r..ny  w.  M^or.  2  Dans.  iix.  rhrvMy  v^.  Doughuw,  Wright V  Hi.  R«»p.  4K>.  Wi-bbi*. 
il'-y  14  ICiMouri.  ^14.  Vihn*  i\*.  I>ownor.  21  Vfrmont.  411).  I^-att  ivr.  Stiller.  3  Porter, 
.1-  Or*T  r*.  Brnrk^nridjre.  2  Ponna.  R«»p.  ISI.  Foster  vs.  Jack,  4  Wutts.  :W.  It  may 
W  fomyitiM  wbef  b^r  the  real  interet^ts  of  the  protehoion  have  been  promoted  by  the 
'a«a^.— 4&a  ftEvwoiiD. 

'  *^v  tto  lal*  impartaiit  csm*  efitahlifthing  the  eorreetness  of  this  poeition.    Holt,  C. 

5  f .  «SL     1  B.  4  A.  232.     1  Haund.  Rep.  130.--Chittt. 
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the  Jewish  republic  by  Moses.  In  Mexico  each  town  and  province 
proper  judges,  who  heard  and  decided  causes,  except  when  the  point  in  L' 
was  too  intricate  for  their  determination;  and  then  it  was  remitted 
supreme  court  of  the  empire,  established  in  the  capital,  and  consisting  < 
judges.(a)  Peru,  according  to  Garcilasso  de  Vega,  Tan  historian  d< 
from  the  antient  Ineas  of  that  country,)  was  divided  mto  small  distri 
taining  ten  families  each,  all  registered  and  under  one  magistrate,  i 
authority  to  decide  little  differences  and  punish  petty  crimes.  Five 
composed  a  higher  class,  of  fifty  families ;  and  two  of  these  last  o* 
another,  called  a  hundred.  Ten  hundreds  constituted  the  largest  divis 
sisting  of  a  thousand  families;  and  each  division  had  its  separate  j 
magistrate,  with  a  proper  degree  of  subordination.(6)  In  like  manner, 
of  Moses,  that,  findmg  the  sole  administration  of  justice  too  heavy  for 
"  chose  able  men  out  of  all  Israel,  such  as  feared  God,  men  of  trutl 
covetousness :  and  made  them  heads  over  the  people,  rulers  of  thousani 
of  hundreds,  rulers  of  fifties,  and  rulers  of  tens ;  and  they  judged  the  i 
all  seasons  :  the  hard  causes  they  brought  unto  Moses ;  but  every  smal 
they  judged  themselves/XO  These  inferior  courts,  at  least  the  name  fl 
of  them,  still  continue  in  our  legal  constitution ;  but  as  the  superior  ( 
record  have  in  practice  obtained  a  concurrent  original  jurisdiction  wit 
and  as  there  is,  besides,  a  power  of  removing  plaints  or  actions  thither 
the  inferior  jurisdictions;  upon  these  accounts  (amongst  others)  it  has  h 
^Q<^,     that  *these  petty  tribunals  have  fallen  into  decay,  and  almost  1 

*'-'  vion ;  whether  for  the  better  or  the  worse,  may  be  matter  of  son 
lation,  when  we  consider  on  the  one  hand  the  increase  of  expense  and  d 
on  the  other  the  more  able  and  impartial  decision,  that  follow  from  thi 
of  jurisdiction. 

The  order  I  shall  observe  in  discoursing  on  these  several  courts,  co 
for  the  redress  of  civil  injuries,  (for  with  those  of  a  jurisdiction  merely 
I  shall  not  at  present  concern  myself,)  will  be  by  beginning  with  th< 
and  those  whose  jurisdiction,  though  public  and  generally  dispersed  thi 
the  kingdom,  is  yet  (with  regard  to  each  particular  court)  confined 
narrow  limits;  and  so  ascending  gradually  to  those  of  the  most  exten 
transcendent  power. 

I.  The  lowest,  and  at  the  same  time  the  most  expeditious,  court  i 
known  to  the  law  of  England,  is  the  court  of  piepoudre,  curia  pedis  pu 
BO  called  from  the  dusty  feet  of  the  suitors ;  or,  according  to  Sir  Edward 
because  justice  is  there  done  as  speedily  as  dust  can  fall  from  the  fa 
the  same  principle  that  justice  among  the  Jews  was  administered  in 
of  the  city,(e)  that  the  proceedings  might  be  the  more  speedy  -as  well  a 
But  the  etymology  given  us  by  a  learned  modern  writer(/)  is  much  m 
nious  and  satisfactory;  it  being  derived,  according  to  him,  from  pied  p 
(a  pedler,  in  old  French,)  and  therefore  signifying  the  court  of  su 
chapmen  as  resort  to  fairs  or  markets.  It  is  a  court  of  record,  incident 
fair  and  market,  of  which  the  steward  of  him  who  owns  or  has  the  t< 
market  is  the  judge  ;  and  its  jurisdiction  extends  to  administer  justice  fo: 
mercial  injuries  done  in  that  very  fair  or  market,  and  not  in  any  prece< 
So  that  the  injury  must  be  done,  complained  of,  heard,  and  determine 
the  compass  of  one  and  the  same  day,  unless  the  fair  continues  Ions 
^oo-i  court  hath  cognizance  of  *all  matters  of  contract  that  can  possi 
-I  within  the  precinct  of  that  fair  or  market;  and  the  plaintiff  mi 
oath  that  the  cause  of  action  arose  there.(^)  From  this  court  a  writ 
lies,  in  the  nature  of  an  appeal,  to  the  courts  at  Westminster  ;rA)  which 
also  bound  by  the  statute  19  Geo.  III.  c.  70  to  issue  writs  or  executic 
of  its  process  after  judgment,  where  the  person  or  effects  of  the  defei 
not  within  the  limits  of  this  inferior  jurisdiction ;  which  may  possibly 


[: 


•)  Mod.  Un.  nitt  zzxTiiL  469. 
*)  Ibid.  zulx.  14. 
•\  Exod.  ztUL 
4111^.272. 


26 


e)  Ruth  hr. 

/)  B*iTington*s  Obwrrat.  on  Um  itat.  tSI. 

r#)  Stat.  17  Edw.IV.0.2. 

>)  Cro.  BUS.  77a. 
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th*  (vrind  of  Ute  practltw  «n*i  pri>cco<lingB  in  those  courU,  wbkh  arc  duw  in  a 
ammmtr  fbrgottso.  The  muton  ut'  thwr  wriginttt  in»titulk>ii  ■!>«[»«  U>  Imvo  boon 
la  Ao  mtioa  «ipedJU(Mwlf  unitbg  thu  vuriuty  ut'  poraonii  thitt  r««ort  from  dis- 
b»t  piaBBi  U>  »  Ikir  or  uutrket ;  iiiuc«  It  in  )>robalit<]  thut  no  otbor  itilurior  court 

■*i»Wi  af  lb*  paitiM;  sad  ibvrvrorc,  uuIl-hh  cLih  i^uurt  had  been  urtwluil,  tbe 
■Mipteiasat  ntM  oivWHhtjr  hkvo  ro»orti.'d,  i<vi<n  in  tbe  Knit  ludtjincu,  to  hoiuo 
•nvriur  j«£catar». 

U  T^  omrt-baroH  ta  n  cuart  inciiiont  to  every  maDur  in  the  kingdom,  to  bo 
kiUra  by  tko  ■tvwnnl  vrilliin  thn  luiiii  manor.  Thin  coiirUbHi-on  is  ui'  two 
■■tereft^t)  lh«  uiii-  in  *  i-ur>t»mury  nxtrt,  ni"  wbicli  w«  tonnurlj-  dpokp.ft)  upjivr- 
twauic  vntirvly  t<i   tbt.-  cujiy bold ■.-?«,  in  wliiob   tlidr  cnlutuH  aru  truiinti^rrod    by 

iii^ilw  MMl  MbaiUAitoe,  aod  other  matten  tnuisMted  relmtive  to  their  tenures 
taiy.  TW  oCber,  of  which  we  now  epoftk,  ia  ■  coart  of  oommon  Uw,  and  it  ia 
Ibe  edart  of  the  bsroiu,  by  which  nRnte  the  t>«eholden  were  eometimea 
mtimtfy  Mlled  ^  for  that  it  is  held  before  the  freeholden  who  owe  enit  and 
— »!■■  te  the  aooor,  the  Meword  being  rather  the  rwiatror  than  the  JTidge. 
Hmh  eoartiv  thoogh  io  their  nature  diotinct,  are  freqnenuy  oonfonnded  together. 
Dm  «a«ft  we  ore  bow  eoneideruuri  via-,  the  fteeholdere  oonrt,  woa  oompoaed 
if  Ibe  la>4'e  teaonto,  who  were  ue  p<^  of  each  other,  and  were  boond  by 
IbHr  fcn<bil  tenare  to  awiat  their  lora  in  the  diapenaation  of  domeatio  juatioe. 
Thie  was  ft>merly  beld  every  three  weeks;  and  its  moet  important  buaineoa  ia 
le  diiirwiBB,  by  writ  (rf*  right,  all  controversiee  rriating  to  the  right  of  lands 
viihaB  tbe  naaor.'  It  may  alao  hold  plea  ot  any  pereoMl  actions  m  debt,  tres- 
PMM  «■  lb*  caee,<H- the  like,  where  the  debt  or  damagea  do  not  'amount  j-^g, 
to  farty  BbilliDga;(0  which  ia  tbe  same  sum,  or  three  marka,  that  *■ 
buaadcd  tbe  jariMJiction  of  the  anttent  Gothic  courta  in  their  lowest  instance, 
w  perdta^-totrU,  so  callod  becamte  four  were  inittiluted  within  every  superior 

diauict  or  hnndred.(iHy  But  the  proceedings  on  a  writ  of  right  may  be  removed 
mo  tbe  i-uunty-court  by  a  precept  IVom  tiie  sheriflT  called  a  lolt,{n)  "  quia  tollU 
Mftt  erimit  cuiuum  e  curia  baronuin.'\o)  And  the  proceedings  in  all  other 
KuoB*  may  be  rvmovixl  into  the  superior  courts  by  the  king's  writs  o{pone,{p) 
or  tarndat  ad  curiam,  according  to  the  nature  of  the  anit.(g)     After  judgment 

;iT«n.  a  writ  olwj  of  /iiIm  jiulgment(r)  lies  to  the  conrts  ut  Westminster  to  re- 
r  oikI  review  the  taiue,  Mnil  not  a  writ  of  error;  for  this  is  not  a  conrt  of 
mxird :  Bod  (beret'ure,  in  aome  of  these  writs  of  removal,  the  first  direction 
pre*  ia  to  CBa<>e  the  plaint  to  bo  recorded,  recordari  faciaa  hqtidam. 

IU.  A  hundred-court  is  ouly  a  larger  court-baron,  being  held  for  all  the 
iakabitanta  of  a  particular  hundred  instead  of  a  manor.  The  free  suitors  are 
^mn  olao  tbe  judgcit.  and  the  steward  the  registrar,  as  in  tbe  cose  of  a  coort- 
Ihtob.  It  ia  TikewiHe  no  coart  of  record  ;  resembling  the  former  in  all  points, 
curat  that  in  point  of  territory  it  is  of  greater  jurisdiction. (j)  This  is  said  by 
Sr  Ciward  Coko  to  ban*  been  derived  out  of  the  county-court  for  the  eaae  of 
tb«  people,  that  tliey  might  have  justice  done  to  them  at  their  own  doors, 
vnba«t  any  cbar;^  or  loss  of  time  -,{1)  but  its  institution  was  probably  coeval 
vitb  tbat  at  hundreds  themselves,  which  were  formerly  obsorved(u)  to  have 
Usa  iatrodaeed,  though  not  invented,  by  AllVod,  being  derived  from  the  polity 

t-  k«  A  A.  4,  •,  1^  n.  (ti  r.  N.  k  t.  m   nvh,L.u(,Mt. 

f  rtaaa,)**.  I',  r  N.  a  is. 

f*,r.  r  ai.«.   sk  ir*«<.  Ns.  1. 1 1  <>i9iiM.ri. 

I->»*».>hC ;-) Ban L  f.  lie 

'  Uk  tbe  freeboldcn  of  Ibe  king  were  called  boron* ;  but  tbe  editor  ia  not  aware  that 
a  MfiMae  flpooi  aaj  authority  tbat  tbu  word  was  ever  applied  to  tho««  who  beld  free- 
Mi*  ft  a  eu^tfeff  Sea  an  ac<xnint  of  tbe  ancient  baroiu,  ante.  1  book,  399.  n.  5.  It 
m^a»  ta  be  tba  more  obTioua  explanation  of  the  court-baron  that  it  waa  the  oonrt  of  tbe 
^mm  «r  las4  of  Ibe  manor,  to  which  bij  freeholders  owed  luit  and  aervioe.     In  like 


£r. 


_  _  _  I,(3i4  W.  IV.  c.  27,1.  3«,)  this  branch  of  iU 
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of  the  antient  Germans.  The  centeniy  we  may  remember,  were  the  j 
inhabitants  of  a  district  composed  of  different  villages,  originally  in  n 
*^^1  ^^^^^^^y  l>ut  afterwards  only  *called  by  that  name  ;(i')  and  who  ] 
J  gave  the  same  denomination  to  the  district  out  of  which  th* 
chosen.  CsBsar  speaks  positively  of  the  judicial  power  exercised 
hundred-courts  and  courts-baron.  "  Principes  regionum  atque  pagorum* 
we  may  fairly  construe,  the  lords  of  hundreds  and  manors)  "  inter 
dicunty  cont rovers iasque  minuunt.*\w)  And  Tacitus,  who  had  examini 
constitution  still  more  attentively,  informs  us  not  only  of  the  authorit 
lords,  but  that  of  the  centeniy  the  hundredors,  or  jury ;  who  were  takei 
the  common  freeholders,  and  had  themselves  a  share  in  the  detern 
"  Eliguntur  in  conciliis  et  principes,  qui  jura  per  pagos  vicosque  reddunt 
singuliSy  ex  plebe  comiteSy  consilium  simul  et  auctoritaSy  absunt."{x)  This  1 
court  was  denominated  hoereda  in  the  Gothic  constitution.(y)  But  this  < 
causes  are  equally  liable  to  removal  from  hence,  as  from  the  commo 
baron,  and  by  the  same  writs,  and  may  also  be  reviewed  by  writ  of  fa 
ment,  is  therefore  fallen  into  equal  disuse  with  regard  to  the  trial  of  a< 
IV.  The  county-court*  is  a  court  incident  to  the  jurisdiction  of  the 
It  is  not  a  court  of  record,  but  may  hold  pleas  of  debt  or  damages  u 
value  of  forty  shillings.(^)  Over  some  of  which  causes  these  inferi< 
have,  by  the  express  words  of  the  statute  of  Gloucester,(a)  a  jur 
totally  exclusive  of  the  king's  superior  courts.  For  in  order  to  be  en 
sue  an  action  of  trespass  for  goods  before  the  king's  justiciars,  the  ph 
directed  to  make  affidavit  that  the  cause  of  action  does  really  and  i 
amount  to  405. ;  which  affidavit  is  now  unaccountably  disu8ed,(6)  exce 

(•)  OnUni  ex  nngulit  poffi*  nmt,  idque  iptum  inter  nun  (9)  Stiemhook,  2. 1,  c.  2. 

voctinfatr,  d^  awd  prima  num€ri»  fuit,  jam  nomen  ti  honor  ?•)  4  Inst.  266. 

Ut.    Tac  de  Mtir.  Germ,  c  6.  (•)  6  £dw.  I.  c.  8. 

r)  De  BeU.  GaU.  /.  6,  c.  22.  (*)  2  Inst.  391.    3  T.  R.  363.    Bac  Abr.  Cot 

(•;  De  Morib.  Germ,  c  13.  Bench,  A.  2. 

•  The  courts-baron  and  hundred-court«  have  long  been  entirely  obsolete  as 
civil  jurisdiction ;  and  the  statute  9  &  10  Vict.  c.  95  has  accordingly  empov 
lords  of  any  hundred,  or  of  any  honour,  manor,  or  liberty  having  any  courl 
tliereof  in  which  debts  or  demands  may  be  recovered,  to  surrender  the  right  < 
such  courts  to  the  crown,  after  which  surrender  the  right  of  holding  such  c< 
cease  and  determine. — Kerr. 

*  As  to  the  county-court  in  general,  see  Com.  Dig.  County-Courts,  B.  3. 
Court,  County-Court.  Vin.  Abr.  Court,  County,  7  vol.  5.  4  Inst.  26G.  No  actit 
brought  in  tlie  county-court,  unless  the  cause  of  action  arose,  and  the  defenda 
within  the  county ;  and  if  that  be  not  the  case,  the  action  may  be  brought  in 
rior  court,  although  for  a  sum  less  than  40«. ;  for  if  no  action  can  be  brought 
ferior  jurisdiction  for  so  small  a  debt,  the  plaintiff  is  not  therefore  to  lose  it. 
Kenyon,  G  T.  R.  175.  8  T.  R.  235.  1  Bos.  &  P.  75.  1  Dowl.  &  R.  359.  8o  if 
tract  be  made  on  the  high  seas,  as  for  wages,  it  cannot  be  recovered  in  the  coui 
1  B.  &  A.  223.  But  the  non-residence  of  the  plaintiff  within  the  jurisdiction  c^ 
no  objection  at  common  law  to  his  proceeding  in  tlie  county-court,  (1  East,  352 
in  some  locral  courts  of  recjuest,  constituted  by  particular  statutes,  both  plaintil 
fendant  must  reside  within  tlie  jurisdiction.  8  T.  R.  2i^6.  This  court  has  no  ju 
over  trespjisses  laid  to  have  been  committed  vt  et  armisy  (per  Lord  Kenyon,  3  ' 
because  the  county-court,  not  being  a  court  of  record,  cannot  fine  the  defenda] 
DijiT.  County  C.  8.  But  it  is  said  to  he  otherwise  when  the  proceedings  are  by 
Com.  Dig.  County  C.  5.  The  writ  of  justicie^*  does  not,  however,  except  in  thk 
and  as  respects  the  amount  of  the  debt,  enlarge  the  sheriff's  jurisdiction.  1 
Vin.  Abr.  Court.  County,  D.,  a.  2,  pi.  6.  An  entire  debt  exceeding  40«.  canno 
so  as  to  l>e  sued  for  in  this  court;  nor  can  the  creditor  falsely  acknowledge  sa 
of  a  j>art  so  as  to  proceeil  for  the  rest.  2  Inst.  312.  Palm.  564.  Com.  Dig.  { 
8.  2  Roll.  a.  317,  pi.  1.  But  where  the  debt  has  really  been  reduced  by  ] 
under  40*.,  it  may  be  recovered  in  this  court.  Com.  Dig.  County  C.  8.  See 
22.H,  'J24.  No  capias  against  the  person  can  issue  out  of  this  court,  (Com.  Dij 
C.  9  :)  and  therefore  if  the  defendant  has  no  goods  the  plaintiff  is  without  reme 
but  an  action  may  at  common  law  be  brought  in  the  superior  courts  on  a  jud| 
tained  in  the  county-court,  and  thus,  ultimately,  execution  against  the  perso 
obtained.    Greenwood  on  Courts,  22.     Finch,  3i8.     F.  N.  B.  152. — Chittt. 
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cout  of  «sclMq|a0r.*  The  sUtate  also  43  £1iz.  c.  6,  which  gives  the  judges  in 
M«aj  persoDAl  actioDa,  where  the  jury  assess  Jess  damages  than  405.,  a  power 
to  cvrtifj  tiM  same  and  ^abridge  the  plaintiff  of  his  full  costs,  was  also    ri^oa 

Lion  by  litigious  plaintiffs ;  who  for  purposes  of    ^ 


li  to  prevent  vexation 

oppraawkm  might  be  incrinablo  to  institute  suits  in  the  superior  courts  for 

iBjane*  of  a  trifling  value.    The  county-court  may  also  hold  plea  of  manv  real 

»rtMm^  and  of  aU  personal  actions  to  any  amount,  by  virtue  of  a  special  writ 

caUrd  a  jmtUcie$;  which  is  a  writ  empowering  the  sheriff  for  the  sake  of  de- 

•Mtrh  to  do  the  tame  justice  in  his  county-court,  as  might  otherwise  be  had  at 

nr^min«ter.<r)    The  freeholders  of  the  county  are  the  real  judges  in  this 

1  "urt.  and  the  sheriff  is  the  ministerial  officer.    The  groat  conflux  of  Ireeholdors 

*.r^K-ii  mrv  r*appuMrd  alwuys  to  attend  at  the  county-court  (which  Spelman  calls 

;  w«jM  pU^itue  ju4tkiir  et  theutrum  comitivm  potestatis)(d)  is  the  reason  why  all  acts 

«•:  inriiament  at  the  end  of  every  session  were  wont  to  be  there  published  by 

i:«c  •ficrilT;  why  all  outUwries  of  absconding  offenders  are  there  proclaimed; 

^U  «  hy  all  popular  elections  which  the  freeholders  are  to  make,  as  formerly 

'•:  •iMrnlIi%  and  conservators  of  the  peace,  and  still  of  coroners,  verderors,  and 

kutfhi*  uf  the  shire,  most  ever  be  made  in  plena  camitatUy  or  in  full  county- 

<«4Lrt.     By  the  statute  2  Kdw.  VI.  c.  25,  no  county-court  shall  be  adioumed 

iiftjrr  than  for  one  month,  consisting  of  twenty-eight  days.    And  this  was 

SfcOM  the  antient  usage,  as  appears  from  the  laws  of  king  £dward  the  elder  ;(e) 

* 7 rir^-A«4/iM  •  ttiat  is,  the  sheriff)  ad  quartam  circiter  geptimanam  frequenttm  populi 

'  K-ftmem  ceUhrato :  cuique  jus  dicito  ;  Utesque  singuias  dirimito"    In  those  times 

i:-^  o»aniy<«onrt  was  a  (*ourt  of  great  dignity  and  splendour,  the  bishop  and 

*%>-  raUJt^rmaJi.  lor  earl,)  with  the  princijNU  men  of  the  shire,  sitting  therein  to 

fc.  .*.ii.-t«*r  jii*ti<*o  l>iitli  in  lay  and  ecclesiastical  causes.(/)    But  its  dignity  was 

:  :«   irii|«uirrii   wtu*ii  tlie  hisliop  was  prohibited  and   the  earl   neglected  to 

Mil  \\.     .Viid,  in  ni«>«Jern  times,  as  proceedings  are  removable  from  hence 

•■•  \uk'   kiiiiT-  •iujKTiur  courts,  by  writ  oV  pone  or  recordari,{g)  in  the  same 

.^\u^T  a«  tn»ni  *hui»dnMl^Mmrt8   and  courts-baron;   and  as  the  same     r^q7 

'*:  v't  i.»i<H*  ju-ii^mcnt  may  be  hail,  in  nature  of  a  writ  of  error;  this    ■- 

«u.*  •.-.t-^niwUfd  the  («anie  dit^use  of  bringing  actions  therein.* 

*  u-  *t  r.^  Mir.i.'*/.  \t)  V.  N.  B.  TO.    Kioch,  446. 

!•■«'  n. 


\rrl  ;ri  any  <»f  tlif  Mi|i«*rior  <H>urt!«,  whon  tho  debt  ^uwl  for  api>oar»  on  the  faco  of  the 
.-  jjta:.  n     <l  I'.irr.  1V.*-J.  t  or  i<i  a<liiiitt«Ml  hv  the  plaintiti'  or  Win  attorney,  {'2  RI.1.  Rep. 

•  .  -  ;  -.n.-.!  ».>  an  :il!Mi\ it  of  thv  (l.fondant,  i4  T.  K.  VXk  5  i<l.  (U.*  Tidd.  Prn*.  S 
»..  J.I  U-  ii'td-T  4"'.,  and  tlif  I'laiiititl'niiiy  nu'ovor  it  in  an  inferior  juriwiiction.  tliey 
^       •  .\  •).*'  jr**.  *"**«liii;:-.  it  litiUL'  ImIow  tli«'ir  «Iif»nity  to  j*ro<*«*<Hl  in  su**h  action.  But  tlio 

•  ^  rn\  *»\    ittMivit  --h'iW  tli.it  tho  <h»ht  «\xrotMlf*  M)x.,  or  that  tlie  dfftiidant  n^sidtnl 
'  •'.•■    .jr-.*  I..  Ti-'fi.  w!ii«h  will  retain  th«»  cuum*  in  the  sujK'rior  court.     <>  T.  K.  17.*). 

•  '    •:  -:-..     1  It.  A  }•.  7'..     1  l>..wL  A  R.  XV.).— 4'iiiTTV. 

•  r*-    n-«  ««Minty  itmrt"*.  mi  rall**tl  in  <*ontra<listin<'tion  to  thi»  roiinty-<*ourt»  l>oforo 

■    *  ■    0'«l.  Wf-r*-  •'*t.ihL«>h«*«i  hy  tli»»  r*talut»*  '.*  &  lo  Vict.  c.  !>.>.     They  at  first  |K>»se!«.M»d 

.    ■  -i    •..•Ti  "fii;,  fir  th«-  p*«-<»v«Ty  <»f  di»l»t>.  dauiap^,  and  <lcMian<U.  h',vraoit*s  and  hiUanf'OH 

■-T'*-). .♦    .u'« '»unt».  wh«'n*  th«*  «-uni  ^u^Ml  ft)r  did  not  cxohmI  10/,     Thev  wt»r*»  also 

•J"!  «.:)•  :h.'  ]-»w»Tof  jivini!  u  lainUonl  |»o-s«»Hsion  of  pmniiH^  when*  the  tenant's 

i    *-:**rniiTits|  r»r  lit*  hail  r»H»fiv»'<l  i-roj>«»r  nr»tiri'  to  <|uit.  in  c:i.*«*!«  in  whi«'h  tho 

.  ;   'i  X  .^i»-*|  .'iti/.  iinnually  and  no  tin*'  liad  to  h»»  |»aid.     By  tho  statute  l/»  A  14 

:h«  ir  jtiri-*litti<iu  \v:is  oxt«'n«lo<i  to  actions  when*  the  amount  suo<l  for  did  not 

-    .    •       .if*d.  if  ih«'  I.ti;r:int<»  *'«)nM*nti»'l  in  writinjr.  to  aotions  for  any  amount  what- 

h^  :'*.*.•  •:4tuT**  .in  ai*]M*.d  w.i*  al^o  jriv<»n  apiinst  tlio  decision  of  tho  jud}!»*  on 

•  •    i  "•*•.  ^'iii  iifilv  in  ai-lions  f(i»r  j-unis  alnivo  li«i/.     No  a|HM»al  lii^s  from  his  thnM-iitm 
,-••••  #  f  f*. ;.    Ti.»*  ••tht'r  •■tatut«*s  ndatin;:  to  this  hrancli  of  tho  jurisiliction  of  thoso 

■--.•  Aff  th**  \'2  X  \  '  Vift.  o.  ln|,  and  \'*  A  l<»  Viot.  c.  .')4.  Thoy  havo  no  jurimliction, 
■-41  i^  •••^i^rTtNl.  iinh*«^  tho  |»iirtit*s  «»xi»n»^!»ly  <*onsont  in  writing  to  that  offt»<*t,  in 

w'  *--•  :t.  «ki«-h  lh«*  till**  X**  «*«)r]K>n>a]  or  iii<M)r))oroal  hore«litanionts.  <»r  to  any  toll  or 
i-  xj0^^  or  is  vbtrh  tho  v«Uidity  of  any  devise  or  )HH|iiost  und<T  a  will  or  settlement, 

'  xt  «vicB^  »a  '|Or*tiogi.  Aotions  bn>U|(ht  for  a  nialicioun  pnv^iH'utitm,  for  libol  or  slan<lor, 
tf  craaiion*  or  MHluetion,  ur  breach  of  promlae  of  marriage,  are  expressly  ex- 
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These  are  the  several  species  of  common-law  courts,  which,  thot 
persed  universally  throughout  the  realm,  are  nevertheless  of  a  partial  j 
tion,  and  confined  to  particular  districts,  yet  communicating  with,  ai 
were,  members  of,  the  superior  courts  of  a  more  extended  and  general 
which  are  calculated  for  the  administration  of  redress,  not  in  any  one  1< 
hundred,  or  county  only,  but  throughout  the  whole  kingdom  at  lar, 
which  sort  is, 

V.  The  court  of  common  pleas,  or,  as  it  is  frequently  termed  in  law,  tl 
of  common  bench. 

By  the  antient  Saxon  constitution,  there  was  only  one  superior  c 
justice  in  the  kingdom;  and  that  court  had  cognizance  both  of  d 
spiritual  causes :  viz.,  the  wittena- gemote,  or  general  council,  which  as 
annually  or  oftener,  wherever  the  king  kept  his  Christmas,  Easter,  or  "V 
tide,  as  well  to  do  private  justice  as  to  consult  upon  public  business, 
conquest  the  ecclesiastical  jurisdiction  was  diverted  into  another  chani 
the  Conqueror,  fearing  danger  from  these  annual  parliaments,  contrive< 
separate  their  ministerial  power,  as  judges,  from  their  deliberative,  i 
sellors  to  the  crown.     He  therefore  established  a  constant  court  in  his  o 
thence  called  by  Bracton,(A)  and  other  antient  authors,  aula  regia,  or  at 
This  court  was  composed  of  the  king's  great  officers  of  state  residen 
palace,  and  usually  attendant  on  his  person ;  such  as  the  lord  high  c 
and  lord  mareschal,  who  chiefly  presided  in  matters  of  honour  and  c 
determining  according  to  the  law  military  and  the  law  of  nations.   Besid 
there  were  the  lord  high  steward,  and  lord  great  chamberlain ;  the  etc 
*38 1     ^^®  household ;  the  lord  chancellor,  whose  peculiar  '^business  i 
^    keep  the  king's  seal,  and  examine  all  such  writs,  grants,  and  k 
were  to  pass  under  that  authority ;  and  the  lord  high  treasurer,  who 
principal  adviser  in  all  matters  relating  to  the  revenue.    These  higt 
were  assisted  by  certain  persons  learned  in  the  laws,  who  were  c« 
king's  iusticiars  or  justices,  and  by  the  greater  barons  of  parliamen 
whom  had  a  seat  in  the  aula  regia,  and  formed  a  kind  of  court  of  a; 
rather  of  advice,  in  matters  of  great  moment  and  difficulty.    All  these 
several  departments  transacted  all  secular  business  both  criminal  and  < 
likewise  the  matters  of  the  revenue  :  and  over  all  presided  one  specii 
trate,  called  the  chief  justiciar,  or  capitalis  justiciarius  totius  Anglian; 
also  the  principal  minister  of  state,  the  second  man  in  the  kingdom 
virtue  of  his  office  guardian  of  the  realm  in  the  king's  absence.    And  tl 
it  was  who  principally  determined  all  the  vast  variety  of  causes  that 
this  extensive  jurisdiction,  and  from  the  plenitude  of  his  power  grew  i 
both  obnoxious  to  the  people,  and  dangerous  to  the  government  wl 
ployed  him.(i) 

This  great  universal  court  being  bound  to  follow  the  king's  househo 
his  progresses  and  expeditions,  the  trial  of  common  causes  therein  "H 
very  burdensome  to  the  subject.  Wherefore  king  John,  who  dreaded 
power  of  the  justiciar,  very  readily  consented  to  that  article  which  n< 
the  eleventh  chapter  of  magna  carta,  and  enacts,  "  that  communia  pit 

(*)  L.  3,  tr.  1,  c.  7.  (<)  Spelm.  Glon.  331, 332, 333.    GUb.  Htot.  C.  P.  intnxL  IT. 

The  judge*  must  be  barristers  of  seven  years'  standing.  The  judge  decide 
tions  OS  well  of  fact  as  of  law,  unless  one  or  other  of  the  parties  to  the  acti< 
manded  a  jury  for  the  trial  of  matters  of  fact, — which  in  actions  for  sums  abo' 
be  obtained  as  of  right,  and  consists  of  five  jurors  summoned  from  the  dist] 
the  court  is  holden. 

The  court  is  a  court  of  record.  It  is  held  once  a  month.  And,  to  encoura 
to  resort  to  this  tribunal,  the  plaintiff  in  the  superior  court*  (in  suits  in  which 
concurrent  jurisdiction)  does  not  recover  his  costs  in  actions  of  contract  whei 
vers  no  more  than  20/.,  and  in^ actions  of  tort  where  he  recovers  no  more  tb 
less  the  judge  of  the  superior  court  who  tries  the  cause  certifies  for  costs,  or 
to  the  court  that  there  was  sufficient  reason  for  bringing  the  action  in  thf 
rourt. — Stewart. 
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irfwjifar  curiam  regis^  sed  tenentUur  in  aliquo  loco  eerto.'*  This  certain  place  was 
tfublkhcd  in  Weatminster  hall,  the  place  where  the  aula  regU  originally  sat, 
Mkeu  thm  kioff  resided  in  that  city ;  and  there  it  hath  ever  since  continued. 
A»J  tbe  ooart  bein^  thus  rendered  tixed  and  stationary^  the  judges  became  so 
s«io.  and  a  chief  with  other  jostices  of  the  common  pleas  was  thereupon  ap- 
l^nBtcd ;  with  jarisdiction  to  near  and  determine  alt  pleas  of  land,  and  injuries 
B«rMy  eivii,  between  subject  and  subject.  Which  critical  establishment  of  this 
pprnf-ip«J  coort  of  ^common  law,  at  that  particular  juncture  and  that  par-  p^^oo 
L'tiar  place,  icave  rise  to  the  inns  of  court  in  its  neighbourhood ;  and,  ■- 
t^K-ivtjT  <Y#llectin|^  together  the  whole  body  of  the  common  lawyers,  enabled  the 
a«  itMrlt  to  withstand  the  attacks  of  the  canonists  and  civilians,  who  laboured  to 
'It .1^14-  and  dcMtroy  \U(j)  This  precedent  was  soon  alter  copied  by  king 
i'!..4:p  the  Fair  in  Prance,  who  about  the  year  1302  fixed  the  parliament  at 
l'An«  to  abide  constantly  in  tuat  metropolis ;  which  before  used  to  follow  the 
•<«N..n  of  the  king  wherever  he  went,  and  in  which  he  himself  used  fVequentiy 
*^-  •i'^-ide  the  cauiwfl  that  were  there  depending;  but  all  were  then  referred  to 
\Zi^  ftle  co;^ijuuiee  of  the  parliament  and  its  learned  judges.(Ar)  And  thus  also 
.:.  Ui«a  tlte  emperor  3iaximilian  I.  fixed  the  imperial  chamber  (which  before 
&.«ay*  travelled  with  the  court  and  household)  to  be  constantly  held  at  Worms, 
>•»  whence  it  was  afterwards  translated  to  Spires.(/) 

Tbr  4iui«t  rrtjia  being  thus  stripped  of  so  considerable  a  branch  of  its  juris- 
i  '.»•«.  an^l  the  power  of  the  chief  justiciar  being  also  considerably  curbed  by 
ftoni  artif-les  in  the  great  charter,  the  authority  of  both  began  to  decline  apuce 
i>irr  the  long  and  troublesome  reign  of  king  Henry  III.  And,  in  further  pur- 
*<ur«r«  c»f  this  example,  the  other  several  officers  of  the  chief  justiciar  were, 
-  .  r  K-iwani  the  First,  (who  now-m<xleliod  the  whole  frame  of  our  judicial 
>    '\.    »u}*iiividcd  and  hn»kon  into  distinct  courts  of  judicature.     A  court  of 

^*  ry  "*:»-  iTv<-tfd.  oviT  whi<-h  the  constable  and  marcHclml  presided  ;  as  did 

•  -  ••rv*ani  •»!'  tlio  lnMHohoM  over  another,  conntitutod  to  regulate  the  king's 
-..•::■    -M-n-antH.     The  hi;;li  stewuni,  with  the  haron.s  of  parliament,  formed 

s    -i^u-i  tnhunal  for  the  trial  of  delinquent  piH?rs;  and  the  barons  resen'ed  to 

•  .--  !v..  •  in  |karlianient  the  right  of  reviewing  the  sentences  of  other  courts 

'  .'  .a-t  ry*^»ri.     The  distribution  of  common  justice  between  man  and  man 

« i-  tt.r^Aii  int<»  *•»  |in>vi<leiit  an  onler,  that  the  gn^at  judicial  officers  were 

'    Ai-    ;<•  !»rm  a  ehiH*k  ufMin  each  other:  the  court  of  clianeer}*  issuing     r^^tri 

"  j-1  ji  «  rit<*  uiidiT  the  great  seal  to  the  other  courts;  the  common     *- 

-*  ^"  '.li^  allowed  todeterniine  all  eaust»s  between  private  subjects ;  the  cxchc- 

-  'liiMa^nj  the  kiii;:V  revenue;  and  the  court  of  kiiii^s  bench  retaining  all 

•  '  ^  ."-n-ii'Mi  which  was  not  cantoned  out  to  other  iM>urts,  and  ]»articularly 

•  -•  -  -;*-rnten»ien<-e  «if  all  the  ri'st  by  way  of  ap|H»al ;  and  the  sole  c^gnizanco 

•     ^«  ••!   ihf  crown  or  criminal  causes.     For  pleas  or  suits  are  regularly 
:  ■:  :Tit»  tw«i  •iiirts:  ph'tis  n/  the  crinrn,  which  comprehend  all  crimes  nn<l 

-  .rr,' ,jf)«ur^.  wli(*n*iii  the  king  loii  U'lialf  of  the  ]>ul>lic^  is  the  plaintilf;  and 
1    %  fj.  :x.  which  include  all  civil  actions  deiKMidiiig  l»etween  subject  and 

•.  ■  -wt      Tii<-  fi»niicr  of  these  were  the  ])ro|H»r  object  of  the  jurisdiction  of  tho 
I—  **t   kjh:;'^  U-nch ;  the  latter  of  the  ci»urt  of  i*oinmon  pleas,  which  is  a 

-  ■  r  r*--*»pl,  and  is  styled  by  Sir  E4lwanl  Coke<  wi  i  the  l(K-k  and  key  of  the 

-  .  -n   law  ;  iiir  lien*in  only  can  real  actions,  that  is,  actions  which  concern 
•  jfit  of  frech'iM  or  the' realty,  be  originally  bn)Ught :  and  all  other,  or 

- -* -.^:.  j.it-a^  U*tween  man  ami  man,  are  likewisi»  here  determined;  though 
•-  -:  .•!  IV m  the  kini^'s  bench  has  also  a  concurrent  authority.' 
T  --r  ^u-lj^-?»  of  this  court  are  at  presi'nt^w  )  four  in  number,  one  chief  and  three 

•   «^\»  H^   t.%^1  iJ^,  '•>  Kinc  J«BiM  I.  dariiiK  thi*  KTTOter  pnrt  of  hh  rrifB  •!► 

■  1^  tB  E   ¥^  pi4Dtnl  flvv  JodlEv*  tB  thr  ctMirU  of  KtuK**  tieoch  and  Cuitt- 

TV'  jun^lu-ti'in  nt  mirh  court  h«  m>  well  «»i«tahlUht*«l  that  at  thiis  <luy  the  court  of 
iL.e^t  lw«rb  nMinot  Im»  authoriiv^l  to  dct**riiiiiie  a  more  real  a4*tion.  i»o  neither  can 


'  ■*  namrt  of  ^'otniuon   PleA^  to  in-|uirf?  of  felony  or  tr«Hii«on.     Hawk.  b.  2,  ch.  1,  s.  4. 
h^  k*m.  Osorta.  A.    The  King's  Bench,  however,  tries  titles  to  land  by  the  action  of 


II 
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puisne  justices,  created  by  the  king's  letters-patent,  who  sit  every  da^ 
four  terms  to  hear  and  determine  ail  matters  of  law  arising  in  civil 
whether  real,  personal,  or  mixed  and  compounded  of  both.  These 
cognizance  of,  as  well  originally  as  upon  removal  fi*om  the  inferior  cour 
mentioned.  But  a  writ  of  en*or,  in  the  nature  of  an  appeal,  lies  from  tl 
into  the  court  of  king's  bench.* 

^4|-|  *VI.  The  court  of  king's  bench  (so  called  because  the  king  i 
-'  mcrly  to  sit  there  in  person,(o)  the  style  of  the  court  still  beii 
ipso  regef  is  the  supreme  court  of  common  law  in  the  kingdom;  a 
of  a  chief  justice  and  three  ^'t'^^/i^  justices,  who  are  by  their  omce  the  r 
conservators  of  the  peace  and  supreme  coroners  of  the  land.  Yet,  th« 
king  hiniHclf  used  to  sit  in  this  court,  and  still  is  supposed  so  to  do,  he 
neitiier  by  law  is  ho  empowercd(/>)  to,  determine  any  cause  or  motioi 
the  mouth  of  his  judges,  to  whom  he  hath  committed  his  whole  judicia 

ity.igf 

This  court,  which  (as  we  have  said)  is  the  remnant  of  the  aula  regi 
nor  can  be,  from  the  very  nature  and  constitution  of  it,  tixed  to  an 
place,  but  may  follow  the  king's  person  wherever  he  goes :  for  which  i 
process  issuing  out  of  tliis  court  in  the  king's  name  is  returnable  " 
fuerimus  in  Anylia.**  It  hath  indeed,  for  some  centuries  past,  usually  sat 
minster,  being  an  antient  palace  of  the  crown ;  but  might  remove  with 
to  York  or  Exeter,  if  he  thought  proper  to  command  it.  And  we  i 
after  Edward  I.  had  conquered  Scotland,  it  actually  sat  at  Roxburgh, 
this  movable  quality,  as  well  as  its  dignity  and  power,  are  fully  exp; 
Bracton  when  he  says  that  the  justices  of  this  court  are  ^^capitaleSf 
perpetui,  et  inajores  ;  a  latere  regis  residentes,  qui  omnium  aliorum  corriget 
injurias  et  errores.*  {s)  And  it  is  moreover  especially  provided  in  th 
super  cartas,(t)  that  the  king's  chancellor,  and  the  justices  of  liis  boi 
follow  him,  so  that  he  may  have  at  all  times  near  unto  him  some  that  i: 
in  the  laws. 

mon  PltwB,  for  the  benefit  of  a  ciuiting  voice  iu  cam  of  a  After  its  diaaolation  king  Edward  I.  fkvqosi 

diflrt>n>nce  ija  opinion,  umi  that  the  circuitH  might  at  all  timoa  court  of  King*!!  lionch.  (see  the  ro<\>rd8  cited  1 

be  fully  Hupplied  with  Jodgea  of  thi*  nuperlur  conrta.    And  and  in  latfr  timea  Jamea  1.  ia  Mid  to  hum 

in  HuiiMNiiifnt  rvigntf,  up«>n  the  peimanent  indMp<»«itionof  a  peraon,  bot  wua  informed  by  hia  Jodgea  Ilia 

Juiige,  a  fifth  h.tth  b(>en  sometimM  appointed,  bir  T.  llaym.  deliver  an  opinion. 

475.  (f )  4  In!«t.  71. 

(•>  4  'n.Mt.  73.  r)  M.  2^1.  21  Edw.  I.    Hale,  Iliat  C.  L.  9(X 

(i»)  H^'  lNti>k  i.  oh.  7.    The  king  u»ied  to  dwide  canwn  in  (•)  L.  3,  c.  10. 

pTH>ii  ill  thi*  aula  rftfid.    **//i  curia  doiiii hi  regia  iusr  in  (*)  28  Kdw.  I.  c.  6. 
jtrnprin  ji'-r.-tmi'  J'Tu  d^rTnit."     Dial,  dr  Scii>'v'i.  l.i,  {4. 

"  Tlie  court  now  con.sists  of  five  judges,  one  chief  and  iour  puisn^  justices. 
Btutute  11  <Teo.  JV.  an<l  1  W.  IV.  c.  70,  un  uppeul  lay  from  the  judgment  of 
to  the  court  of  King's  Bench  ;  hut  now  the  appeal  for  error  in  law  is  to  the 
the  court  of  (^u(H»n's  Bench  and  Imrons  of  the  exchequer,  in  tlie  excheque 
from  wlio.'^e  ju<igmcnt  an  a])peal  lies  only  to  the  house  of  lord.s. — Stewart. 

•This  court  is  <'alle<i  tlie  Qu«'enV  Bench  in  the  reign  of  a  queen ;  and  durii 
tectorate  of  Cromwell  it  was  styled  the  upper  bench. — Christian. 

*•*  Lor<l  Man.sfield,  in  *J  Burr.  Sol,  does  not  mean  to  say,  nor  do  the  records 
warrant  th«*  conclusion,  that  Edward  I.  a<*tually  sat  in  the  King's  Bench.  I>p 
his  very  accurate  History  of  (Jreat  Britain,  informs  us  that  he  has  found  no  i 
any  of  our  kings  sitting  in  the  court  of  justice  before  Edward  IV.  "And  Ed 
lu*  says.  "  in  tlie  secoiul  year  of  his  reign,  sat  three  days  together  during  Michac 
in  the  court  of  King's  Bench  ;  but  it  is  not  sjiid  that  he  interfered  in  the  busi 
court :  and.  as  he  was  then  a  very  young  man,  it  is  probable  that  it  was  his  i\ 
learn  in  what  manner  justice  wa***  admin isiered.  rather  tlian  to  act  tlie  part  ol 
o  vol.  :28*J,  4to  edit.  Ix)rd  Coke  .'iays  that  the  words  in  matjua  c(irta,  (c.  2t>,)  n€ 
ihtnms  urr^npcr  rum  mifttmus  ?«wi,  &c.,  signify  that  we  shall  not  sit  in  judgment 
nor  si'nd  our  commij^sioners  or  ju<lges  to  try  him.  *J  Inst.  4<>.  But  that  this 
neous  construction  of  the.se  words  ajjpears  from  a  charter  granted  by  king  J 
hixteenth  year  of  his  reign,  which  is  thus  exi>res.<ed: — Xt'c  super  cos  per  vim  x 
HiiwuA  hijti  prr  leijcm  rCi/ni  itoatri  V(l  per  jiuUcinm  jxtrium  sttorum.  See  Introd.  t 
Ch.  p.  lo.  Statutes  and  charters  in  /xiri  materia  must  be  construed  by  areferei 
other;  and  in  the  more  ancient  charter  the  meaning  is  clear  that  the  king  m 
cee<l  with  violence  against  his  subjects  unless  justified  by  the  law  of  hii  Idoj 
a  judgment  of  their  peers. — Christian. 
32 
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niMlkiioii  of  this  court  is  yeiy  high  and  transcendent.    It  keeps    ^^^ 
w  jvisdietions  within  the  lioanas  of  their  aathority,  and  may    "- 


their  proceedings  to  be  determined  here,  or  proKiibit  their  pro- 
m.  It  Mperintends  all  civil  corporations  in  the  Kingdom.  It  com* 
aglstratea  and  others  to  do  what  their  daty  reqaireSi  in  every  case 
ve  is  no  other  specific  remedy.  It  protects  tne  liberty  of  the  subject^ 
f  and  aommary  interposition.  It  takes  cognisance  both  of  criminal 
wses :  the  former  in  what  is  called  the  crown  side,  or  crown  office ; 
tm  the  plea  .side  of  the  conrt  The  iorisdiction  of  the  crown  side  is 
feacQt  basiness  to  consider:  that  will  be  more  properly  discassed  in 
ig  book.  Bat  on  the  plea  side,  or  civil  branch,  it  hath  an  original 
Ni  and  cogniaance  of  au  actions  of  trespass  or  other  ininry  alleged  to 
tied  91  €i  armis;  of  actions  fbr  forgery  of  deeds ;  msintenance,  con- 
seait,  and  actions  on  the  case  which  allege  any  fklsity  or  fhind;  all  of 
roar  of  a  criminal  nature,  although  the  action  is  bronght  for  a  civil 
■ad  make  the  defendant  liable  in  strictness  to  pay  a  fine  to  the  kingi 
I  damages  to  the  injured  party.(a)  The  same  doctrine  is  also  now 
to  all  actions  on  the  case  whatsoever  :(w)  hot  no  action  of  debt  or 
r  other  mere  civil  action,  can  by  the  eammon  kiw  be  prosecuted  by  any 
due  eoort  by  original  writ  oat  of  chanceiyjQr)"  though  an  action  of 
I  by  statute  may  be  brought  in  the  king's  bench  as  well  as  in  the 
ileas.(y)  And  yet  this  court  miffht  always  have  held  plea  of  any  civil 
lier  than  actions  real,)  provided  the  defendant  was  an  officer  of  the 
im  the  custody  of  the  marshal,  or  prison-keeper,  of  this  court,  for  a 
the  peace  or  any  other  ofrence.(^^  And,  in  process  of  time,  it  began 
m  to  hol«i  plea  oV  all  |>orsonal  actions  whatMoever,  and  has  continued 
for  a^««:((f)  it  being  HurmiHcd  that  the  defendant  is  arrested  for 
fd  lr«^f^ai«H,  which  he  never  ban  in  reality  committed ;  and,  being  rit^to 
p  ca«t<Hly  of  the  marshal  of  the  court,  the  plaintiff  is  at  liberty  ■- 
I  afain«t  him  for  any  other  pernonal  injury:  which  surmise,  of  beinff 
krmal'**  vUHtinly,  the  defendant  is  not  at  liberty  to  dt8pute.(6)  And 
on*  of  law,  though  at  first  tliev  may  startle  the  student,  he  will  find 
k^r  4*on«i«ieration  to  l)o  highly  Goneficial  and  useful;  especially  as  this 
ever  invariably  observed,  that  no  fiction  shall  extend  to  work  an 
»  prr»jH*r  operation  l>eing  to  prevent  a  mischief,  or  remedy  an  incon- 
that  might  rcfiult  from  the  general  rule  of  law.(c)  So  true  it  is,  that 
mrU  M-mit^r  fuhAiMit  <rauitas.(j1)  In  the  present  case,  it  gives  the  suitor 
of  more  than  one  tribunal  before  which  he  may  institute  his  action; 
«tft  the  circuity  and  delay  of  justice,  by  allowing  that  suit  to  be 
,  and  in  the  finit  instance,  commenced  in  this  court,  which,  after  a 
lion  in  another,  might  ultimately  be  brought  before  it  on  a  writ  of 

I  court  is  likewii«e  a  court  of  appeal,  into  which  may  be  removed  by 
f^r  ail  determinations  of  the  court  of  common  pleas,  and  of  ail  in- 
rta  of  record  in  £ngiand ;  and  to  which  a  writ  of  error  lies  also  from 
of  king's  bench  in  Ireland.  Yet  even  this  so  high  and  honourable 
K  the  drmier  rr^rt  of  the  subject ;  for,  if  he  be  not  satisfied  with  any 
tion  here,  he  may  remove  it  by  writ  of  error  into  the  house  of  lords. 


c.  6imJr         (»)TlnH  too  Ib   th«   civil   Iav:   cm&m  JltHamem  wm 
mdmiaOmr  mrttmtiit:  qtM  mim  ejkent  prtiaHo  rrrilaiiM, 
L  n,     I  UDy.  rrwt  S#f.  MS.  mU  JUHo  •4mM  rtriUUem  /iwtf.    ymm  JUtio  niJM  Mmd 

T»7*  a  Jm  rSotf .  lul.  nt,  fwni  M»  •rfrrrtMJ  r^rUmiem  im  re  po$$ibM  em  jmMm 

(•)3a»pw«lL    SBolLR^MO. 
(^>lia«VwU.    Ci».Utt.lM. 

mt€  the  prMenI  practice.    R.  T.  Hardw.  317.   Tidd'i  Prac.  8  ed.  97.— Oarrrr. 

Is  no  rtaaon  for  doinft  that  indirectlj  which  may  be  done  directlj,  it 

t  to  aboliah  this  among  other  lecal  fictions,  (2  W.  IV.  o.  39,) 

ng  an  action  has  for  aome  time  been  and  Is  now,  oniform  la 
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or  the  coart  of  exchM^ner  chamber,  as  the  case  may  happen,  accord! 
nature  of  the  aait  and  the  manner  in  which  it  haa  been  proeecated." 

VII.  The  court  of  exchequer  is  inferior  in  rank  not  only  to  the  court 
bench,  but  to  the  common  pleas  also :  but  I  have  chosen  to  consider 
order  on  account  of  its  double  capacity  as  a  court  of  law  and  a  court 
,_.  *also.  It  is  a  very  antient  court  of  record,  set  up  by  William 
-I  quercr,(e)  as  a  part  of  the  aula  regia,(J)  though  regulated  an< 
to  its  present  order  by  king  Edward  I-,(gJ  and  intended  principally 
the  revenues  of  the  crown,  and  to  recover  tne  king's  debU  and  duties, 
called  the  exchequer,  scaccharium,  from  the  chocked  cloth,  resemblinj 
board,  which  covers  the  table  there,  and  on  which,  when  certain  of  I 
accounts  are  made  up,  the  sums  are  marked  and  scored  with  counten 
Bists  of  two  divisions :  the  receipt  of  the  exchequer,  which  manages 
revcDUC,  and  with  which  these  commentaries  have  no  concern;  and 
or  judicial  part  of  it,  which  is  again  subdivided  into  a  court  of  equity  a 
of  common  law." 

The  court  of  equity  is  held  in  the  exchequer  chamber  before 
treasurer,  the  chancellor  of  the  exchequer,  the  chief  buron,  and  thi 
ones.  These  Mr.  Scldon  conjecture8(0  to  have  been  antiently  made  oi 
an  were  barons  of  the  kingdom,  or  parliamentary  barons ;  and  then 
derived  their  name ;  which  conjecture  receives  great  strength  from 
explanation  of  tnagna  carta,  c.  14,  which  directs  that  the  earls  and 
amerced  by  their  peers;  that  is,  says  be,  by  the  barons  of  the  exc 
The  primarj'  and  original  business  of  this  court  is  to  call  the  king's 
account,  by  bill  tiled  by  the  attorney-general;  and  to  recover  any  l 
ments,  or  hereditaments,  any  goods,  chattels,  or  other  profits  o 
belonging  to  the  crown.  So  thiit  by  their  original  constitution  the  j 
of  the  court  of  common  pleas,  king's  bench,  and  exchequer  wi 
separate  and  distinct:  the  common  pleas  being  intended  to  decide 
versies  between  subject  and  subject;  the  king's  bench  to  coiTect  all 
misdemeanours  that  amount  to  a  breach  of  the  peace,  the  king  being 
tiff,  as  such  offences  are  in  open  derogation  of  the  jura  regalia  of 
and  the  exchequer  to  adjust  "^and  recover  his  revenue,  where 
also  is  plaintiff,  as  the  withholding  and  non-payment  thereof  i 
to  his  jura  fiscalia.  But,  as  by  a  fiction  almost  all  sorts  of  civil  actio 
allowed  to  be  brought  in  the  king's  bench,  in  like  manner  by  anothe 
kinds  of  personal  suits  may  be  prosecuted  in  the  court  of  excheqm 

(•)  Lmrnh.  ArrMrvM.  1*.  (»)  4  In«.  lOS-lM, 

(/fMad.i.  n\n.  Eich.  loe.  (ii  ni,  Uon.  s.  8,  la. 

(•ifpi'lin.  b-ul.  /,  inaxt.lv.  Mf-opwlWllklBi.  (•)  Z.  I,  fr.  1,0.1,1a. 

"The  Hppeal  from  the  King'B  or  Queen's  Bench  ta  now  in  all  cssra  to  tb 
the  Common  Plcnx  nnd  barons  of  the  (■xchequpr.  in  the  exchequer-chamber 
judgmi'nt  HD  a)i]ieal  lies  to  the  house  of  lords. — Stewaiit. 

"Thouflh  this  court  is  inferior  in  rank  as  well  to  the  court  of  Common 
Eing'*  Bench,  and  though,  in  general,  a  subject  has  a  right  to  resort  to 
superior  courts  for  the  redress  of  a  civil  injury,  yet  this  court,  having  an  ori 
many  cases  an  exclusive,  jurisdiction  in  fiscal  mattere,  will  not  permit  qua 
decision  of  whii-h  the  king's  revenue  or  his  officers  are  inlerested,  to  be ' 
fore  any  other  tribunal ;  and  therefore,  if  an  aclion  of  tresjiass  against  a  n 
for  hb  conduct  in  ihe  execution  of  his  office  be  brought  in  the  court  of  Ci 
or  King's  Bench,  it  mav  be  removed  into  the  office  ot  plens  of  this  court  a 
1  Anstr.  205.  Hardr.  176.  Parker,  143.  1  Price,  2CMi.  8  Price,  584.  M 
chequer  Prac.  ICl,  164,  n.  On  such  occasions  the  court  interposes  on  moti 
ing  the  procectlinti  to  be  removed  into  the  ofiico  of  jjleas,  nliich  order  opi 
of  injunction.  The  usual  order  in  cases  of  thi»  nature  is  that  the  action 
out  of  the  King's  Bench  or  Cotntuon  Pleaa,  or  oilier  court  in  which  it  is  de 
the  offii-c  of  plcns.  and  that  it  sliult  be  tliere  in  the  same  fnrwiir<lness  as  in 
of  which  the  action  is  removed.  This  order,  however,  does  not  operate  as  i 
remove  the  procee<lings,  but  as  a  personal  order  on  the  party  to  stay  them  I 
ooume,  calls  on  the  defendant  in  the  HCtion  to  opiieor,  accept  a  declaration 
plaintiff  in  the  same  slate  of  fomaTdnem  in  the  office  of  pleas  a*  he  was 
Wurt.     Per  Eyre,  Ch.  B.     1  Anstr.  205,  in  notes.— Cbittt. 
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And  ministers  of  this  court  haTe,  like  thoee  of  other  superior 
»  priTilege  of  suing  and  being  sued  only  in  their  own  coort;  so  also 
dsbcom  and  farmers,  and  all  aecomptants  of  the  ezcheqaer,  are  privi- 
m  and  implead  all  manner  of  persons  in  the  same  ooort  of  eqnity  that 
nhrea  are  called  into.  They  have  likewise  privilege  to  sue  and  im- 
—other,  or  anv  stranger,  in  the  same  kind  of  oommon-law  actions 
I  penonaity  only  is  oonoemed)  as  are  prosecuted  in  the  court  of  com- 

"«■  ori|rinal  to  the  common-law  iMU-t  of  their  jurisdiction,  which  was 
i  mersly  for  the  benefit  of  the  sing's  aecomptants,  and  is  exercised 
DOS  only  of  the  exchequer,  and  not  the  treasurer  or  chancellor.  The 
which  all  proceedings  hero  are  grounded  is  called  a  quo  minus :  in 
plaintiff  suggests  that  he  is  the  king's  farmer  or  debtor,  and  that  the 
nth  done^im  the  injury  or  damage  complained  of;  quo  minus  suf' 
fiiff  by  which  he  is  less  able  to  pay  the  king  his  debt  or  rent.  And 
are  expresHly  directed,  by  wliat  is  called  the  statute  of  Butland,(<) 
•ed  to  such  matters  only  as  specially  conoem  the  king  or  his  minis- 
exchequer.  And  by  the  articuli  super  cartaSj{m)  it  is  enacted,  that 
m  pleas  be  thenceforth  holden  in  the  exchequer  contrary  to  the  form 
It  charter.  But  now,  by  the  suggestion  of  privilege,  any  person  may 
mI  to  sue  in  the  exche<^uer  as  well  as  the  king's  accomptant.  The 
^  being  debtor  to  the  king,  is  therefore  become  matter  of  form  and 
s  of  course,  and  the  court  is  open  to  all  the  nation  equally  .**  The  same 
regard  to  the  equity  side  of  the  court :  for  there  any  person  may  file 
littst  another  ui»on  a  bare  Hu«(^08t]on  that  ho  is  the  king's  r*±^ 
X  ;  but  whothor  he  is  k<>,  or  not,  is  never  controverted.  In  thia  •■ 
w  e<j'iit y  r«ide,  the  clergy  have  lon^  used  to  exhibit  their  bills  for  the 
nt  •»!  tiilit's;  in  which  ruse  the  surmise  of  tnMng  the  king's  debtor  is 
tht'v  U-iniT  N»tin«i  to  i)av  him  their  lirst-fruits  and  annual  tenths. 
an<vry  h:i^  *A'  lute  years  obtained  a  lar^c  share  in  this  business. 
al  in  an  the  t*4|uity  side  of  tliis  court  lies  immediately  to  the  house  of 
fn^m  the  ci»mmon.law  side,  in  pursuance  of  the  statute  31  £dw.  Ill 
it  ot"  rrmr  musi  U»  first  bn>U|;lit  into  the  court  of  exchequer  cham 
fnjm  tlu*  determination  there  had,  there  lies,  in  the  dernier  resort^  a 
*ir  to  the  house  of  lonls." 

he  hi^h  court  <»f  chancery  is  the  only  remaining,  and  in  matters  of 
'rty  by  niurh  the  most  im|M>rtant  of  any,  of  the  king's  sujierior  and 
mrt«  of  jur«ti«v.     It  has  its  name  of  chancery,  cancellaria^  from  the 

•  pn»?»idi-?*  here,  the  lonl  chancellor,  or  cancellarius ;  who,  Sir  £dward 
u*.  i^  M»  termeil  a  ctiiurllawio,  from  cancelling  the  king's  letters 

*n  ^rant«'d  contrary  to  law,  which  is  the  highest  point  of  his  juris- 
"     But   the  office  an<l  name  of  chancellor  (however  derived;  was 

HE4«  I  I-  11  (•)  9  Edw.  I.  c.  4.  (•)  4  IimI.  S8. 

lion  ha«  Uffi  for  nonie  time  aboli«h«Hl.    2  W.  IV.  c.  39.— ^tsitaiit. 
SI  i>lwt»r*l  III.  c.  12,  thi«*  i-^urt  nf  appe*!  is  to  conxixt  of  the  chancellor  and 
n*!  •urh  ju*tir«*f*  and  na^  |»er}tnn*i  ait  they  Miall  think  fit.     It  is  altere<l  by  31 
••«*r.  II.  r.  2,  2i»  Tar.  II.  c.  4.  from  which  it  apiM^ra  that  the  court  may 
nch  ih*»  rhi«'f  jiiM !«■«•*.  or  one  nf  them,  or  of  the  chancellor,  provided  the 

•  |^^^.««.rit  «rh*Mi  th«»  jad>!iiieiit  in  fi\ven.  See  the  proceedings  in  the  case  of 
9.  Suti«»n  in  thii  «vMirt.    1  T.  R.  41*3. — C'bittt. 

atute  .S  Vi«-t.  r.  /»  iti«  juri^^liction  an  a  court  of  equity  wan  transferred  to  the 
Uirw»ry:  and  it  i-*  now  only  a  t»onrt  of  law  and  rev«*nue,  with  five  judges, — * 
jor  piii»ne  I»an>ni«. — likf  tin*  j-oiirt*  of  Queen's  IWnch  and  Common  Pleas. 
ricin«-nt  of  thi;*  cf»urt  an  apiMMl  hfs  to  the  justices  of  the  Queen's  Bench  and 
iMMi.  sitting  as  the  court  of  «*xrhi'<pier  chamher ;  and  from  that  court  an 
0  tlie  house  <»f  lords. — Kttt. 

If  to  tbe  opinion  of  severul  learned  authors,  (as  Mr.  Cnrohden,  in  his  Bri- 
Dr.  Cow«4Lin  his  Interpreter,  have  obsenred.)  the  chanceiy  had  its  name 
■B  oafftain  Imuv  laid  one  over  another  croMnrise,  like  a  lattice,  wherewith  it 
9A  to  kc«p  off  the  press  of  the  people,  and  not  to  hinder  the  view  of  thoae 
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certainly  known  to  the  courts  of  the  Eoman  emperors :  where  it  on 
seems  to  have  signified  a  chief  scribe  or  secretary,  who  was  afterwards  i 
with  several  judicial  powers,  and  a  general  superintendency  over  the  res 
officers  of  the  prince.    From  the  Roman  empire  it  passed  to  the  Roman 
ever  emulous  of  imperial  state ;  and  hence  every  bishop  has  to  this 
chancellor,  the  principal  judi^o  of  his  consistory.    And  wnen  the  moder 
doms  of  Europe  were  established  upon  the  ruins  of  the  empire,  almoi 
state  preserved  its  chancellor,  with  different  jurisdictions  and  dignii 
cording  to  their  different  constitutions.     But  in  all  of  them  he  seems 
had  the  supervision  of  all  charters,  letters,  and  such  other  public  inst 
of  the  crown  as  were  authenticated  in  the  most  solemn  manner :  and  t) 
*471     "^^^^1^  seals  came  in  use,  he  had  always  the  custody  of  the  king 
^    seal.     So  that  the  office  of  chancellor,  or  lord  keeper,"  (whose  av 
by  statute  5  Eliz.  c.  18,  is  declared  to  be  exactly  the  same,)  is  with  ui 
day  created  by  the  mere  delivery  of  the  king's  great  seal  into  his  cq9 
whereby  he  becomes,  without  writ  or  patent,  an  officer  of  the  greatea' 
and  power  of  any  now  subsisting  in  the  kingdom,  and  superior  in  ] 
precedency  to  ever}-  temporal  lord.(p)    He  is  a  privy  counsellor  by  his  • 
and,  acconding  to  lord  chancellor  EIlesmere,(r)  prolocutor  of  the  house 
by  prescription.     To  him  belongs  the  appointment  of  all  justices  of  tl 
throughout  the  kingdom.     Being  formerly  usually  an  ecclesiastic,  (for  i 
were  then  capable  of  an  office  so  conversant  in  writings,)  and  presid 
the  royal  chapel,(«)  he  became  keeper  of  the  king's  conscience ;  visitoi 
of  the  king,  of  all  hospitals  and  colleges  of  the  king's  foundation  ;  an* 
of  all  the  king's  livings  under  the  value  of  twenty  marks(M  j>er  annu 
king's  books."    He  is  the  general  guardian  of  all  infants,  idiots,  and 


(•)  Umb.  Arehrion.  S.^.    1  RolL  Abr.  385. 

(P)  »Ut.  81  Hen.  Vlll.  c  10. 

(tl  i^vldeiL,  Offlce  of  Lord  Hianc.  }  8. 

(')  Orth«  office  of  lord  chaocvUor,  edit.  1S51. 


(•)  Madox,  Hilt,  of  Exch.  42. 
(<)  3S  Edw.  111.    3  r.  N.  B.  SS,  tboogh 
tends  this  Taloe  to  twentj  jMNmdi. 


officers  who  Bat  therein, — such  gates  or  crossbarB  being  by  the  Latins  calli 
Vid,  Dugd.  32.  Cambdon,  Cowell,  Cassiod.  ep.  6,  lib.  11.  Pet.  IVthfeus,  lib. 
c.  12.  1  Harr.  Ch.  1.  Dr.  Johnson  soems  also  inclined  to  this  definition ;  anc 
appears  the  most  reasonable,  for  we  have  also  the  word  "chancel,"  which  sig 
part  of  the  church  formerly  barred  off  from  the  body  of  it. — Cbitty. 

"  King  Henry  V.  had  two  great  seals,  one  of  gold,  which  he  delivered  to 
of  Durham  and  made  him  lord  chancellor,  another  of  silver,  which  he  delivc 
bishop  of  Ix)ndon  to  keep ;  and  historians  often  confound  chancellors  and  1 
Harr.  Ch.  OH,  note.    4  Inst.  88 ;)  but  at  this  day,  there  being  but  one  great 
cannot  be  l>oth  a  chancellor  and  a  lord  keeper  of  the  great  seal  at  one  time,  be 
are  but  one  oflice,  as  is  dechired  by  the  stat.  5  Eliz.  4  Inst.  88,  and  the  taking  am 
determines  the  office.    1  Sid.  338.     It  seems  that  it  is  not  inconsistent  for  the 
cellor  also  to  hold  the  office  of  chief  justice  of  the  King's  Bench.     Lord  Hard^ 
l)Oth  offices  from  20th  February  till  7th  June.    1  Sid.  338.    Com.  Dig.  tit.  Chi 

1.) — CUITTV. 

"  With  regard  to  the  chancellor's  patronage  there  seems  to  be  some  inaccui 
learned  judge's  text  and  references.  1  humbly  conceive  that  a  truer  statemen 
viz.,  that  it  appears  from  the  rolls  of  parliament  in  the  time  of  Edward  III.  1 
been  the  usage  before  that  time  for  the  chancellors  to  give  all  the  king's  livingi 
the  subsidy  assessments)  at  twenty  marks  or  under,  to  the  clerks,  who  were 
ally  deri  or  clerg>'men,  who  had  long  laboured  in  the  court  of  chancery ;  bu 
bishop  of  Lincoln,  when  he  was  chancellor,  had  given  such  livings  to  his  own 
clerks,  contrary  to  the  ]>leasure  of  the  king  and  the  ancient  usage ;  and  th< 
reoommendeti  to  the  king  by  the  council  to  command  the  chancellor  to  give  m 
only  to  the  clerks  of  chancer>%  the  exchequer,  and  the  other  two  benches  o 
Westminster  hall.  4  Edw.  III.  n.  51.  But  since  the  new  valuation  of  benef 
king's  hooks,  in  the  time  of  Henry  the  Eighth,  and  the  clerks  ceased  to  be  in 
chancellor  has  had  the  al>solute  dis|>osal  of  all  the  king's  livings,  even  whei 
sentation  devolves  to  the  crown  by  la])se,  of  the  value  of  twenty  pounds  a  yei 
in  the  king's  books.  It  does  not  appear  how  this  enlarged  patronage  has  bee 
by  the  chancellor:  but  it  is  probably  by  a  private  grant  of  the  crown,  ftom.  « 
lion  that  the  twentv  marks  in  the  time  of  Edward  III.  were  equivalent  to  twa 
in  the  time  of  Henry  VIII.  Gibs.  764.  1  Bum,  Ec.  Law,  129. 
36 
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a»J  Haa  the  iTPiioral  Huporintondonco  of  nil  ohariUiblo  uses  in  the  kingdom. 
Xi'i  ah  thi<*  «iV(*r  and  alN»ve  tliu  vast  and  extenHive  jurirtdiction  which  he  cxer- 
r'«r«  in  bin  jH'hrtiil  caiNicitv  ill  the  cuurt  of  chancery;  wherein,  as  in  the 
ri  ^t^}urr.  thfre  are  twf>  distinct  tribunalH:  the  one  ordinan*,  being  a  court  of 
rvixiniMii  law  ;  the  otbor  extruonlinary,  being  a  court  of  equity. 

Ttir  ordinary  U*:nil  <^>urt  is  much  more  aiitient  than  the  (*ourt  of  equity.  Its 
jur.^ii' thiti  M  to  holii  |)lea  u|X)n  a  jk:<r« /tfcwVu  to  repeal  and  cancel  the  king's 
ir!>r^pat«.-iit.  when  made  against  law  or  upon  untrue  HUggestions;  and  to 
^'I'i  pif^a  •»!'  |M'titinnH.  monMranm  de  droits  traverscH  of  offices,  and  the  like;  when 
:t.r  ^\U2  hu:h  Uh*(i  aiivise<i  to  do  any  act,  or  is  put  in  possession  of  any  lands 

^    ur  Till-  «x-  tlif  noto  ill  my  tir*<t  e<lition:  hut  a  revorond  gentleman  has  been  ro 
-•..J  :..*  A-  ;••  •u^V'^t  to  iii«*  that,  having  oik'o  ha<l  occasion  to  (*xainine  the  subject,  he 

•  &•  .:.  i.ii'-d  t**  :h:iik  that  the  rhuncclhir's  |»atronagH  was  roiifinod  to  bt^nefices  under 
.*     *  ■.  •  mt    uk  i  :liat  livinj!'*  cxartly  of  that  vuluo  belonginl  to  the  king,  to  be  presented 

•  .::i«*-l!  ■■r  h>  iniiii«ter.     Having,  in  eonse«|uence,  looked  more  attentively  into 

r:.«  •i;K-.i-(.  I  Ain  ft:!!  «)t'  i»pinion  that  the  authoriti<*s  8upi>ort  what  in  advanced  in  the 

•.•^^i  fx£  \w%f\  i»f  the  iioti*.     It  <':innot  In*  douhte<i  that  since  the  new  wiior  benf/irwrum, 

-•%^:«  «.  r*-  (liti  nd«-<l  to  (»e  !»uh<«titut(.*d  for  mark.t,  and  this  is  expressly  stated  by  bishop 

r  ••^u.  y  7'»-t.    In  tho  4  h^lw.  111.,  rited  above,  the  chancellor's  patronage  is  stated  to  be 

'  A..  ..^.n^*  'if  l*^*  niarki*  and  uiidt-r,  tH  tax  d^  vint  marces  ft  dfiicyM,     In  the  1  lien.  VI. 

1  ■-  ::"•.  K  'i-  •/  r.iriiaincnt.  tlien»  is  a  rei-onl  ap|>ointing  the  duke  of  IWdford  prot«^tor, 

■:  .  ".•     t  i'k-  "f  <iliiii«'e.-ttir  iiriitiN*tor  in  his  abs«*nce ;  and  aniongnt  other  pnvileges  it 

;-*-  •-  •: .-  x-r'.'-'^tiir.  for  ihi»  time-b4*ing.  the  patmnage  of  all  the  livings  belonging  to  the 

-  «r:    •  '':  '-fifH  '-i-ftftti  mfirAfrMm  ujttfue  atl  taxam  trUrinta  marcarum  incininvi,  and  reserves 

••.*  •^;  .«f  til.-  r-ival  iMitmiiage  to  the  king,  except  the  benefices  belonging  to  the  chan- 

-  ■  .;•    j^  ■  I  ".I.    Th«»  wonl  iV/Mjriii^  cam  only  apply  to  the  words  y^ue  ad  trit/inUt ;  it 

.   -■      :    .i>-<i  wich  u/frt,  \vhi<^h  w;f*  iiit4>nd(*d  to  leave  the  (*hancellor  20  or  under. 

-ir..  .•x|.r«-*»'d  in  thf  H*'gistrutn  Bntvium  iin7,  where  there  is  an  anoii^nt 

«  i  '..  • .  r;',-!-.  n'r't^tojift*':*  fui^"  min.    Vij/utntu  *piod  uh'vi  \,  ad  prifionn  betujirium 

•i,      jmfi  nmnMntm  iX''':i,nx)   vacatururn,  f/uod  ad  prigscntionem  nostrum 

.  .-  K^ik.  '>  Blw.  III.  .3.  it  \*  laid  down  as  law  that  the  king  shall  present  to 

.•..•..t/i*   'r^-'ritt  d''  2i»  m,irr.f ;  an«l  in  the  next  lin«'  it  is  said  that  the  chan- 

-  -    ^  i  '  i*^« nt  :«>  ;i!l  not  t:ix«*d  at  *JU  niark<«.  and  having  understood  that  the  living 

«-     •.   n  i-  :;i\t-d  at  44Ia.  hi*  had  {indented  to  it,  hut  as.  in  fact,  it  was  taxt^l  at  44)/., 

t   ■._•  i."  i  :t.     Thf  wi>rd*  in  Fn*nch  state  the  gt'iienil  law;  the  rest  only  ap|>ly  to 

i-»v     \*'t  W;ii!»<»n  i-*  •«•  ran'h»'«s  as  to  state  the  chancellor's  patronage  to 

.    :  _■"  r  i.»-ls-  .iH'i  uii'liT  2"/..  anil  refer*  to  this  authority,  ch.  *.>.    But  it  is  correctly 

•  ••.'.!.•  t«»  otipiHirt  the  ]Nj>itii>n  that  the  chancellor  htLs  t  lie  }>ntronage  of  20 

•    .*         !».j.  t.t.  K-k'l.  H.  •'».     In  Kitz.  N.  B.  .Ti  it  is  .statinl  to  Ik»  wm/rr  20  marks, 

T  •   :..\  u^    ifr>  riiPt:-'*'  of  2o  o.\actly.     .\nd  in  a  ca*e  in  Iloh.  214  the  woni  i**  *n\der. 

»—■  \    ••  '-ii.iii«-flt>ir  had  |irH-.ente<l  to  a  living  hi}>s«>d  to  the  crown  aU>ve  '2^H.  a 

•  .-   1    :  «  t-  fi'  I'l  tii-it  tht*  kini!  could  have  no  nMiitHly,  iM^caust*  the  pres4*ntation  had 

.    J-.  i'   -.il.  .iimI  thtT»-1i»re  a|i;tarently  made  hy  the  king  himself;  I»ut  if  the 

■  -•     r.  :i  I  i  -•  i!'-l  that  th«'  tifni-tiee  was  un<ler  the  value  of  2<)/..  then  it  would  have 

;    ■-«  ^u--  tji*'  chani-eUnr  niu-t  have  Ikh'u  deceivini.     In  this  case  there  was  no 
'     •:  b?>  !r.>-  iii«tan«  e  ot  a  living  of  the  exact  valut>  of  20/.     This  was  a  benefice 

•  ..-  i  .i»-%..i\»-i  !•»  the  i-piwn  l»y  lapM* ;  hut  no  objection  is  made  on  that  ground, 
-- t:i-  til  I—  ii'i  reit-o-m  f'»r  any  distinction,  whether  the  lH*nefice  devolvt^  to 

1     J        ;.ii*.    T  *■>■  |»r'«iiii»iion  of  the  incuinU*nt.  or  it  is  |>art  of  his  original  |»«itron- 
i.         .   -..•:•-  -i.tN-^i  th>-  uiilhiiritie<4  which  e.x)irer4(ly  give  the  chanc4*lIor  the  |>atronago 

■  ».  .-  "f  J"  ni.iik«.  or  now  2«'/..  ami  I  have  ref«'m»d  to  those  which  state  it  to  be 
4-   1    *     •niii!  Jpiit  <»Jf^*rve.  »o  far  they  are  all  consistent,  as  I  tind  no  authority  in 

-   -  '     '.    :•'  r:t  *—  aUwe.  ilecUring  that  livings  of  the  value  of  20/.  belong  to  the  king 
.    .  ■    :  •     •;.-■  '■Lan«*^lli«r. 

.''f-.*.>  -:..iri  Kh'«  «%i-heil  me  to  examine  the  authorities  u|>on  this  subject  was  bo 

.  -  .-   .•  '..    .ii:><riti  in«-  that  the  crown  ha.«  the  |iatronage  of  Hve  livings  of  the  exact 

■»  •  ."•    .n  Ml."  kill;*'*  Uwiks.  l-iit  that  '•everal  others  of  that  value  occasionally  de- 

*>'.*.<••?  i«n  tiV  lA{i-«*  and  promotion  :  that  he  has  exaniine<l  the  church-book  in 

•  ■*-  •'-tArr  •  f  otaif*  i»tliie.  unil  that  he  tindi  within  the  last  centurv  manv  instances 

•  -^^n'A?.  in4  III  thnfi«*  iivinu'^  hy  the  crown;  hut  he  admits  in  some  nuxlern  instances 

•  ••  •.*,*  "Vfi!  !•>  tilt*  pre*>'iit;ition  hari  iN'en  claimcMl  l»oth  hy  the  chaiu^llor  and  the 
r  -.  «.T.  li.At  ih«*  UttA'r  haf  vieMt**!  to  the  former.     From  the  whole,  one  is  led  to  con- 

•  ^^  :^»x  ch^««*  prf*««*ntatinii4  math-  hy  ttn*  crown  were  owing  either  to  the  inattention 
■  •  .-*  M-rotani'-FJUtiim  of  the  chanc*t>llor. — C*HRi»Ti.iN. 
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or  goods,  in  prejudice  of  a  subject's  right.(w)     On  proof  of  which,  as  th 
* J.X1     ^^"  never  *be  supposed  intentionally  to  do  any  wrong,  the  law  qu 
J     not  but  he  will  immediately  redress  the  injury,  and  refers  that 
cntious  tusk  to  the  chancellor,  the  keeper  of  his  conscience.     It  also  app 
to  this  court  to  hold  plea  of  all  personal  actions,  where  any  officer  or  n 
of  the  court  is  a  party.(t?)     It  might  likewise  hold  plea  (by  scire  facias)  • 
titions  of  land  in  coparcenery,(ir)  and  of  dower,(x)  where  any  ward 
crown  was  concerned  in  interest,  so  long  as  the  military  tenures  subsiss 
it  now  may  also  do  of  the  tithes  of  forest  land,  where  granted  by  the  kii 
claimed  by  a  stranger  against  the  grantee  of  the  crown  ){y)  and  of  exe 
on  statutes,  or  recognizances  in  nature  thereof,  by  the  statute  28  Henrj 
c.  6.(^)    But  if  any  cause  comes  to  issue  in  this  courts  that  is,  if  any  fact 
puted  between  the  parties,  the  chancellor  cannot  try  it,  having  no  pc 
summon  a  jury  j  but  must  deliver  the  record  propria  manu  into  the  a 
king's  bench,  where  it  shall  bo  tried  by  the  country,  and  judgment  shall  I 
given  thereon.(flf)*    And  when  judgment  is  given  in  chancery  upon  dc 
or  the  like,  a  writ  of  error  in  nature  of  an  appeal  lies  out  of  this  ordinal 
into  the  court  of  king's  bench  :(6)  though  so  little  is  usually  done 
common-law  side  of  the  court,  that  I  have  met  with  no  traces  of  any 
errorrc)  being  actually  brought,  since  the  fourteenth  year  of  queen  Eli 
A.D.  lo72. 

In  this  ordinary  or  legal  court  is  also  kept  the  officina  justitice :  out  o 
all  original  writs  that  pass  under  the  great  seal,  all  commissions  of  eh 
uses,  sewers,  bankruptcy,  idiotcy,  lunacy,  and  the  like,  do  issue ;  and  fo 
it  is  always  open  to  the  subject,  who  may  there  at  any  time  demand  an 
*4.91  ^^  debito  justiticBy  any  writ  that  his  occasions  *may  call  for.  The 
J  (relating  to  the  business  of  the  subject)  and  the  returns  to  the 
according  to  tne  simplicity  of  antient  times,  originally  kept  in  a  hai 
hanaperio;  and  the  others  (relating  to  such  matters  wherein  the  c 
immediately  or  mediately  concerned)  were  preserved  in  a  little  sack  oi 
parva  baga :  and  thence  hath  arisen  the  distinction  of  the  hanaper  oi 
petty  baa  office,  which  both  belong  to  the  common-law  court  in  chancer 

But  the  extraordinary  court,  or  court  of  equity,  is  now  become  the 
the  greatest  judicial  consequence.     This  distinction  between  law  and  ei 
administered  in  different  courts,  is  not  at  present  known,  nor  seems 


•)  4  IU>p.  M. 
4  Inst.  80. 

)0o.  Un.  171.    ?.  N.B.e2. 
•)  Bro.  Abr.  tit  Dower,  OH.    Moor.  M5. 
<»)  Bro.  Alir.  tit.  Puwutt  10. 
•)  2  Roll.  AUr.  4m. 
•)  Cro.  Jac.  12.    JUtch.  112. 


I 


(*)  TeM^book.  18  Edw.  HI.  25.  17  Am.  U. 
Dyer.  816.    1  Hull.  Kep.  2^7.    4  Inat.  80. 

(•)  The  opinion  of  lord-keeper  .North,  in  16SS 
1  Eq.  Ch.  Abr.  120,)  that  no  such  writ  of  error 
an  l^Jnnctton  mifrfat  be  Imed  afainat  it,  aeaa 
been  well  oonaklenML 


"  But  on  the  equity  side  of  the  court  questions  of  fact  may  be  decided  without 
but  this  jurisdiction  ought  to  be  exercised  very  tenderly  and  sparingly.  9  V 
On  the  trial  of  an  issue  directed  out  of  chancery,  if  either  party  be  desirous  oi 
special  jury,  it  is  said  to  be  proper  to  move  the  court  of  chancery  for  that  pun 
Free.  Ch.  264.    2  P.  Wms.  68.    4  M.  A  S.  195,  196.— Chitty. 

It  is  important  to  confine  this  observation  (which  is  not  always  done)  to  the 
law  side  of  the  court  of  chancery.  Sitting  as  a  judge  at  common  law  and  try 
according  to  the  rules  of  the  common  law,  the  lord  chancellor  cannot  decide  I 
a  disputed  fact,  and  has  no  power  of  issuing  process  to  the  sheriff  or  other 
summoning  a  jur}'.  But  on  the  equity  side  of  the  court,  where  the  jurisdict 
lord  chancellor  is  placed  entirely  on  other  grounds  than  those  of  the  con 
he  is  equally  competent  to  decide  on  disputed  facts  as  on  disputed  law;  and  i1 
of  discretion  only  when  he  either  orders  or  permits  the  parties  to  submit  tl 
■uch  fact  to  the  cognizance  of  a  jury.  For  the  manner  in  which  thia  is  doni 
452.  According  to  the  later  precedents,  when  a  record  comes  into  the  Kin 
fk^m  chancery,  the  chancellor  does  not  deliver  it  propria  manu,  but  sends  it  bjf 
of  the  petty  bag.    1  Eq.  Ca.  Abr.  128. — Coleridgk. 

And  now,  by  12  k  13  Vict.  c.  109,  any  issue,  either  of  fact  or  law,  mutt  be  a 
of  the  three  superior  courts  of  law,  there  to  be  determined  according  to  th 
course  of  proceeding  in  those  courts.— ^tkwakt. 
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tur  Nron  known,  in  any  other  countrj'  at  any  time  :(d)  and  3'et  the  difference 

'•! «  n*  ln»in  the  other,  when  adminiHtcred  by  the  name  tribunal,  was  perfectly 

fir&i.iAr  t'l  the  lioinanH;(^)  the  jws  praiorium,  or  discretion  of  the  proctor,  being 

i-i!iK-t  fn»ni  the  lege*,  or  Htandinfj:  Iaw8,(/)  but  the  power  of  both  centred  in 

o*jr  ind  the  Mime  ma^Htrate,  wlio  was)  equally  intru8te<l  to  pronounce  the  rule 

0!  ^v.  mnd  to  apply  it  to  particular  caHCH  by  the  principlen  of  equity.     With 

>.  t'pi.  the  aula  rroia^  which  waH  the  mipremo  court  of  judicature,  undoubtedly 

ft:*:i.ni«trrv<i  equal  justice  according  to  the  ruU*H  of  both  or  either,  us  the  case 

s  ji.t  i*han(«  to  nNjiiire :  and.  when  that  was  broken  to  pieces,  the  idea  of  a 

r-urt  «*t*  tN|aity,  as  distinguished  from  a  court  of  law,  did  not  subsist  in  the 

'-.rnai  f'lan  *>f  partition.     For  though  equity  is  mentioned  by  Bracton(f/)  as  a 

i*  Ti^  ■••ntraniM  to  strict  law,  yet  neither  in  that  writer,  nor  in  Glanvil  or 

Y'lA.  ri4.r  yot  in   Brit  ton,  (<*om|N>sed  under  the  auspices  and  in  the  name  of 

E'iirinl  I  .  and  •treating  particularly  of  courts  and  their  several  juris-     ^^-q 

c  :\'»u:    i«*  there  a  hv liable  to  k>e  found  relating  to  the  equitable  juris-     1- 

a'^Kin  of  the  court  of  chancery.     It  seems  therefore  probable,  that  when  the 

f*  ^T^*  *if  law.  pHHt^ediiig  mertdy  upon  the  ground  of  the  king's  original  writs, 

ft."'!  '^in fining  thenisflvt-s  strictly  to  that  lK)ttom,  gave  a  harsh  or  imperfect 

/-i^mt-ut.  the  applii-ation  for  rtnin^ss  used  to  be  to  the  king  in  |>erson  assisted 

ry  u  •  pri vy-i-<i«iM.'il.  (from  whence  also  arose  the  jurisdiction  of  the  court  of 

^•,:— ?*.  A    whith  was  virtually  abolished  by  the  statute  10  Car.  I.  c.  10;)  and 

ir-y  "wi-rv  wi»nt  to  refer  the  matter  either  to  the  chancellor  and  a  select  com- 

=.  ::rv.  :T  by  d^'irrett*  to  the  chancellor  only,  who  mitigated  the  severity  or 

f^:  {•!  tyi  i\iv  ilefiM-ts  of  the  judgments  pronounced  in  the  courts  of  law,  upon 

••'.:•  -ri-T  thi'  rinumstanct»s  o\'  the  cas«\     This  was  the  custom  not  onl}'  among 

.-  ^j\    •:   aini*-t<»r^.  U«fi>re  the  institution  of  the  nulfi  nv////,(«)  but  also  att(»r 

•  :  --  .  :•    -n.  in  tin*  n'i;:h  of  king  Kdwanl  I.;(A\)  and  perhaps,  during  its  con- 

•  .A»  ■  .      :i  i!i;it  itf  Ht-nrv  ll.i/) 

•••-.    ••:irly  tiiiifs  the  cliirf  judicial  em])loyment  <>f  the  chancellor  must 

'  .-  ■    ■-  •  :.  :ri  '!vvi*in:^  ii*-w  writs.  <iiri»trted  to  the  courts  of  <'omiiion  law.  to  give 

•  -      ,\     r   •:!•--*  wht-re  nt»ne  was  lH»ton'  administereil.     An<l  to  (juicken  the  dili- 

!   ••!••<  KtU*  in   the  chaiicerv,  who  were  too  much  attached  to  antient 

:  --  .   :.  •,-.-    -r  !•*  pn»vi«i«Hl  by  ^tatute  Westni.  2.  1:^   Kdw.  I.  c.  24,  that  »•  whenso- 

-  •'   •..  rhttiifi'.rth  in  i»ne  ca?»e  a  writ  shall  be  found  in  the  chancery,  and  in 

:     ^       :*—  talliniT  uiidtT  the  same  riirht   and  rtMpiirini;  like  reine<ly  *no     p^^- 

.  •  •    •:  a  writ  i-ari  !•«•  ppMhicetl,  the  clerks  in  chancery  shall  agri'e     *■ 

•    -     •  J  :i  luw  oin' ;  and,  if  they  cannot  atrri'e,  it  shall  In'  adjourned  to  the 

■  ;  k-.  ani'iit.  when*  a  writ  shall  be  tramed  by  consent  of  the  learned  in  the 

.*  •-:    It    haf*p4*n  Inr  the  liiture  that  the  court  of  our  loi*d  the  king  be 

•  •    •!    1  -ifj;;  jU'^ti'-c  to  the  suitors."     And  this  accounts  for  the  verv  irrt»at 

.....      .  .,^.-it,  ..t  Trt-^pa****  «ni  the  <'ase  to  l>e  met  with  in  the  rt»gister;  when*!)}" 

-     *    -^  t.;i  1  n  a-ly  n-lit  f.  acroniing  to  the  exigency  of  his  business,  and  adapted 

-•-    :.i.r\.  n-a-*'*!!.  arhi  rquiiyof  his  very  case.Oi)     Which  nnjvision  (with 

-i  '  iru'v  in   the  cli-rk**  «»f  the  chancerv,  and  a  little  lilx»nilitv  in  the 

.-  -    • ;.  •■\t^  ri'liiii:  rather  than  narrowing  the  remedial  etlecls  of  the  writ) 


•  -   -      ..•-»      '      •*r,#.i^.  i>i«ti«at^|  IitJ> 4)11  in  kins  mfn'«  •ml-,  whi-'h  w**!*  nudHiuhl*  in<jr<tTl»Ti»iipi»lM'ittnn, 
-       -    .        -.    ■    ••••  't.'  •  •,•  ••       -f  -li  iiif- ri  >r  •  -urt*  iiiii  «ii  t  iiifiti  wln-h  th-v  wi-n*  rnii(|x«|  !>•  hiVf  Vi^lil.  »itli»ut 

-r    -  •     ,  4 'V     ^1  ■'.  (  '.   Hi*i   till  ^'.   ••«iiM  |<>iii«>Qt  '>(  *ur  motyy  ^>r  the  lunii'."   i'niKh'^  rnmnioo- 

♦    ..    .-.p^  »      !.••   ,f    ;  ««j  «i>ilth.  b.  •'!,  r  T. 

-    .,.,.»..,  ir;,.ni  i.t     f   i*.ri«.  fh*-  "<iiit  •■(  •■•4*1  in  ■•■  .V'w*"  a*t  r*'ym  aj^Iht  pr-t  nlvjuti  Utr.  niri  ju*  thtmi 

,.■'_    ».*"   ■  •   -t     'S  f  ,  .•  •!•■  f  I -n  in  Liir -I"-  if  «hM-h  ront^fut   nun   j».»nl.      Si  jut  m«ii<   •*T^rH*n   tit,  uHniatio 

•  -T      i->.  *    ft-    'i-.*    I -Q'!-!   ill  th-ir  •l»*'i-i..fi«  4«  dttmt'  'f*»rtttitr  iipMti  r^ffrm.    LI.   Eiiff.  c.  i. 

•  .'.:.■•;■'*     1  -i*'.»    •*    'h  "-■  "f  |»HitiTM   liw.  '*!  LKtmlmnl.  Arrh^t'tm.  S'J. 

I.     -.^«  •   tlw*.  r    Uk«    lr.ktt.  L  ^^'i.  .iS>,  I'riiu.  vf  .'>  .liMiirm  Siiri*' urti-ii«i«.  iwhti  ili«^l  k  P.  Il^'i,  V*  U^n. 

:        ■    ••  II  .  •|"<.ikinic  i>f  Ih"  >  h  in«'<-lliir'«  ■•flttf  in  tb^  TiT*r«  prrlixfd 

'  -.  _•       r»^        ~^*    ^'^  p^^mtiatl,  «i^  riv   rftlllf/lilll,  to  hbi  l*J^rtttirnm,  kiM  th*«*  llRml — 

.       '    I  1    ^  '*•  \  Ki^al  vtri^ty  \A  d«*w  pr<Kv<|i*DU  uf  wilta,  in  cmm 

•  'a.    ^w-  *•    -  CBi««M*    m    tKia  niori.   tinnH^Uti*lr  l^f^n*  aii|iiwiilM  (if.  mxr  girrn   \*j  \hm  Tcry  •tatnto  uf 
o*  —    m  £^«fti«  ffk  «*r«  *  ftlM-«i  nli  ■iiiuth4t.  i>y  ri>|<.ur  Hi-atni.  J. 

'  -  f.-*      w   w^^,*^^t^m  ^mV-  tn  ihp  |iniK«>.  nicht   l#  i";  Laati.  ilrrA«»<m.  61. 
wn.  Ei«t  on(:&4l7  «aJ  pru|irrlj  all  puur 
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might  have  effectually  aDswered  all  the  purposes  of  a  court  of  equity  ;(o) 
that  of  obtaining  a  discovery  by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward  III.,  uses  of  Ian 
iBtroduced,(/>)  and,  though  totally  dmcountenaneed  by  the  a)urta  of  oi 
law,  were  considered  as  tiduciary  deposits  and  binding  in  conscience 
clergy,  the  separate  jurisdiction  of  the  chancery  as  a  court  of  equity  be 
be  established  ;(^)  and  John  Waltham,  who  was  bishop  of  Salisbur^*^  anc 
cellor  to  king  Kichard  11.,  by  a  strained  interpretation  of  the  abovo-mei 
statute  of  Westm.  2,  devised  the  writ  of  subpcena,  returnable  in  the  c< 
chancery  only,  to  make  the  feoifee  to  uses  accountable  to  his  cestuy  q\ 
which  process  was  afterwards  extended  to  other  matters  wholly  deteri 
at  the  common  law,  upon  false  and  fictitious  suggestions;  for  which  tb 
the  chancellor  himseit'  is,  by  statute  17  iiic.  11.  c.  6,  directed  to  give  d 
♦52 1     ^®  ^^^  party  unjustly  aggrieved.     But  as  the  *elergy,  so  early  as  tt 
-'     of  king  {Stephen,  had  attempted  to  turn  their  ecclesiastical  coai 
courts  of  equity,  by  entertaining  suits  pro  liesione  fidei,  as  a  spiritual 
against  conscience,  in  case  of  non-payment  of  debts  or  any  breach  of  ci 
tracts  ;(r)  till  checked  by  the  constitutions  of  Clarendon,(d^  which  declar 
^pUxcita  de  debit  is,  quce  fide  interposita  debentur,  vel  absque  interpositione  fi 
in  just  it  la  reais:**  therefore  probably  the  ecclesiastical  chancellors,  wl 
held  the  seal,  were  remiss  in  abridging  their  own  new-acquired  jurist 
especially  as  the  spiritual  courts  continued(t)  to  grasp  at  the  same  autht 
before  in  suits />ro  Icesionefidei  so  late  as  the  fifteenth  century ,(u)  till  fina 
hibited  by  the  unanimous  concurrence  of  all  the  judges.    However,  it 
from   the  parliament  rolls,(io)  that   in   the   reigns  of  Henry  IV.  and 
commons  were  repeatedly  urgent  to  have  the  writ  of  subposna  entire 
pressed,  as  being  a  novelty  devised  by  the  subtlety  of  chancellor  W 
against  the  form  of  the  common  law;  whereby  no  plea  could  be  det4 
unless  by  examination  on  oath  of  the  parties,  according  to  the  form  of 
civil,  and  the  law"  of  holy  church,  in  subversion  of  the  common  lai 
though  Henry  IV.,  being  then  hardly  warm  in  his  throne,  gave  a  pi 
answer  to  their  petitions,  and  actually  passed  the  statute  4  Hen.  1^ 
whereby  judgments  at  law  are  declared  irrevocable  unless  by  attaint  or 
error,  3*et  his  son  put  a  negative  at  once  upon  their  whole  application  : 
Edward  IV.'s  time  the  process  by  bill  and  subpcsna,  was  become  the  dai 
tice  of  the  court.(x) 

*581  "^But  this  did  not  extend  very  far:  for  in  the  antient  treatise 
J  diver  site  des  court  es,(y)  supposed  to  be  written  very  early  in  the  si 
century,  we  have  a  catalogue  of  the  matters  of  conscience  then  co^ii 
subpcsna  in  chancery,  which  fall  within  a  very  narrow  compass.  No 
judicial  system  at  that  time  prevailed  in  the  court;  but  the  suitor,  \ 
thought  himself  aggrieved,  found  a  desultory  and  uncertain  remedy,  m 
to  the  private  opinion  of  the  chancellor,  who  was  generally  an  ecclesi 
sometimes  (though  rarely)  a  statesman :  no  lawyer  having  sat  in  the  < 
chancery  fVbm  the  times  of  the  chief  justices  Thorp  and^nyret,  succ 
chancellors  to  king  Edward  111.  in  1872  and  1373,(j)  to  the  promotio 
Thomas  More  by  king  Henry  Vlll.  in  1530.  After  which  the  great  i 
indiscriminately  committed  to  the  custody  of  lawyers,  or  courtiers,(a)  or 


(•)  Thia  WM  Uh>  opinion  of  Fairfax,  a  Terr  ImuimmI  Judce  ooarta ;  according  to  sonM*  aodrat  oo|»Im,  (Be 

In  tlM  time  of  Edward  the  Koortli.    **Lt  tuLpvna  (bmjm  he)  anti'i.  Ltind.  l&ai,  9U,  b.  3  Pryn.  Kec.  SttO.)  and 

•c  tarcit  mjf  ejr  $ot<entewuHt  uae  come  il  fH  vrt^  ri  noim  atUtt-  £n|dbh  tranalation  of  that  atatnte ;  tbongh  in  I 

damuM  UtU  aetiimt  $wr  let  oa«e^  H  mainUinnmut  U  jurif  cofiy  {I*rov.  I.  2»  /.  2)  and  in  tlM  Cotton  MS.  ( 

dtetiim  de  oto  eouri,  et  ttauter  eourU:*    Year-book,  21  £dw.  that  clanae  ht  omitted. 

IT.  23.  (»)  Year4>ook.  2  Hen.  lY.  10.   11  Hen.  IV.  I 

(f )  See  book  iL  ch.  90.  Tl.  2».   2l>  Edw.  IV.  lu. 

(ff)  Ppelm.  OloM.  100.    1  LeT.  242.  (•)  Rot,  iXiH.   4  Hen.  IV.  N'O  78  and  110.   9 

(•')  Lord  Lyttelt.  Hen.  II.  b.  UL  p.  3G1,  note.  40,  cited  in  Pnrnne'a  Abr.  of  Cutton'a  Reoorda,  i 

(•\  10  Hen.  II.  c.  16.    Speed.  46R.  648.   4  Inat.  83.    1  Koll  Abr.  370.  371,  372. 

(•)  In  4  Hen.  II U  aaita  in  conrt  Cbriatian  pro  UtHone  fidn  (•)  KU.  J\irL    14  Edw.  IV.  ><>  a,  (not  U  ] 

npon  temponl  oontracta  were  a^Judced  to  lie  oontmry  to  cited  1  Roll  Abr.  3'<>,  Ac. 

tow.    Fits.  Abr.  Ut.  ProhilMum,  16.    Bat  in  the  aUtute  or  (9)  Tit.  (}haneny,  foL  2M.    Raateira  «Ut  AA 

writ  of  cireumepecte  agatis,  suppoaed  by  Mime  to  haTe  iaaued  (•)  Spelm.  Uloaa.  111.    Dugd.  Ckrm.  Str,  Ml 

J3  £dw.  I.,  bat  more  probably  (H  I'ryn.  Kec.  336) y  fidw.  II.  (•)  Wriothaaly,  St.  JoliA,  and  llaUon. 
mlts  pro  kuione  Jldei  ware  allowed  to  the  eccleaJaattcal 
iO 
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Ti' :.  !'  ai-cfinlin^  an  tho  conveiiieneo  of  the  times  and  the  diBpoHition  of  the 
i*  •r  ri<4Uirtnl.  till  Msrjeiint  Puckering  wuh  made  lord  keeper  in  1592;  from 
«...  MiK*  t«>  the  preHiMit  the  court  of  chancery  has  always  been  tilled  by  a 
^^yr.  «*x«  i-ptin;;  the  interval  from  1021  to  10'J5y  when  the  seal  was  intrusted 
:  [*r  \Vtl;:am**.  then  dean  of  W^Htniinnter,  but  atterwards  bishop  of  Lincoln; 
«..  •  u^'i  t-^-t-n  chaplain  to  lord  Ellesmere  when  chanccllor.(c) 

l.i  tLv  timr  of  lord  Kllei«mere  (a.d.  lOlG)  aroHe  that  notable  dispute  between 

!:-  •  '.lirtjk  iif  law  and  equity,  set  on  t<>ot  by  Sir  £)<lward  Coke,  then  chief  justice 

•/  !.  t  I  curl  lit  king's  Inrncli ;  whether  a  court  of  equity  could  give  relief  after 

'  A^k  fi*t  a  jtid^mcnt  at  the  common  law  ?     This  contest  was  so  warmly  carried 

'...a*,  iii'iii  inii.'ntf^  Were  preferre<l  against  the  suitors,  sf>licitors,  the  coun.sel, 

i:  .  t-.vii  a  mu^tiT  ill  chancery,  for  having  incurred  a prcemunire  by  questioning 

.  *  •••un  «/t  vquiiy  a  judgment  in  the  court  of  king's  bench  obtained  by  gross 

:r^ .  ]  jiiii  im|MN-ition.(«/)     This  matter,  being  brought  before  the  king,  was  by 

: :..  r*  ••  rr»Ml  'tn  hi-*  learned  counsel  for  their  advice  and  opinion;  who     r*\± 

^:..-..■.l  m^  <«tn>ngly  in  favour  of  the  courts  of  cquity,(<e)  tnat  his  ma-     •• 

/•-;.  .:a\«-  ju«l;;nu*nt  in  thoir  behalf;  but,  not  contcnteu  with  tho  irrefragable 

."«x«>  L.*  mii'l  prtTcdentM  produced  by  his  counnel,  (for  the  chief  justice  was  clearly 

.1  *.   r   wmii:;.)  he  chu^e  rather  to  decide  the  question  by  referring  it  to  the 

:-...'. u'l'-   Ml    hirt  ruyal  prerogative.,/)     Sir  Edward  Coke  submitted  to  the 

.-.«'[i..7.   and  thereby   nia<le   atonement  for   his  error:    but  this  struggle, 

•.•■•;.•■  r  with  the  business  (»f  cttrnmeiviams^  (in  which  he  acted  a  very  noble 

l-ir      *.    and  Li**  (•otitn>lling  the  commissioners  of  sewers,(i*)  were  the  open  and 

.     >4  •  :  .  u;:->rr«.  /.  •  first  of  his  tiuspension,  and  soon  after  of  his  removal,  from 

.  .  !*.-■   'U.  wln»  ?»ui'«o«*dvd  hml  Kllesnicre.  roduced  the  practice  of  the  court 

.   I..  ■-.■   ivijular  fy.slria ;  but  did  not  sit   long  enough  to  ettect  an}'  con- 

•      -I         r* '. "lutioii   in  the  wienco  itsi»lf:  nnd  few  of  his  de<'rt»es  which  have 

•  -1    .*  :irf  ••!  any  i;r«»at  cnnsi'qnence  to  ])osterity.     His  successors,  in  tho 

•  <  '.iirl.'-  I  ,  tli<l  little  to  improve  upon  his  plan:   and  even  alter  tho 
-:•     •    \hv  -"lal  wa-*  rnMinnttcd  to  the  earl  of  ('lan.'ndon,  who  had  with- 

T     a  j-ru*  ti«  I-.  a- a  lawyer,  near  twenty  years;  and  alterwanls  to  tho 

"*;..i::«  -f.ary.  \\ij'>  ■  though  a  lawyer  by  e»luealion)  had  never  pnictised  at 

^  r  Ji.  iiia::^'  Kihrii,  who  !«ue<*eeiled  in  107^5,  *aiul  lKH*anie  afterwards     r*rc 

•  N'tMijl.am.  wan  a  ]HTs<»n  of  the  greatest  abilities  and  most  un-     *- 

•  J    ;  '.  j"!y  ;  a  tlitinni;jh  niaMer  and  7.ealous  defender  of  the  laws  and 
•       :•     fi    -t  I*!*  t.mniry;  and  endued  with  a  pervading  gi'nius  that  enabled 

;  •  .  •.'•:•  ah  i   t"   pupiue  tlie  true  >j»irit  of  justice,  iiotwithstaiKhng  tho 

,".*-•.*.•  f.r-  raifC'i  by  ilie  narrow  and    tet-hnieal  notions  which   then  pre- 

«     •.    ..  :].•-  ■  "urto  Ml  law,  and  thv  iin]K*rfeet  iileas  of  reilress  which  had  ])ot^ 

^^i^  ::,••  ^■.uri>  ••!  equity.     The  rea'*<»n  and  ne<'essities  of  mankind,  arising 

•  jn-it  '  hail.:**  in  pm]vriy  by  the  exten**ion  <»f  tnide  and  the  abolition 

•  .-.  ••■r.'in-*.  i»»-»»|MTated  in  e>iablishing  his  plan,  and  enalded  him,  in  tho 
•-     r   r,  ?:••  y»-ap".  to  build  a  system  of  juri'*i>ru«Ience  and  jurisdiction  upon 

.■   .   rat.  'ija!  I«»un«iati'Hi> ;  which  have  al.-o  Invn  extended  and  impn>ved 
-    .   j'»  ai  in*  ii  who  have  •»inee  presided  in  ehanecry.     And  fn)m  that  timo 

•  '-J*    }<«'H«  r  aiiil   bu>ine.*«s  of  the  court   have  incivased  to  an  amazing 

%.    ■•■•  :  1-f.  Abt  lli^tb  hi«  |»r^n*«tiT»».  ■'•nt  IfttT"  to  tb<'  jQiIgv*  not  ^>  ppici^il  in 

«:              «.   <  II  I  11  liiiii«  ir  h  m1  In***!!  br^t  i>tii«ult>il.    Tlif  t«f lvi<  ju<ltc*<« 

•        '4*    «      t'    ''J^'i^J  J  <iii'«l  III  .1  fiH-ni  iriil  !••  Iii«  III gi-^ty.  ilit-l ihi>«;  tli:tt  lliflr 

•  »      »    '•'.         ■••       I  «^in-   Rrp   ^p|M-Dil  It  •->fii|ili  iiii-t' wiiuM  !■•  •^■ntrarT  ti»  Ihvir  iMtlH  itiul  th»'  liw; 

•       ....    ;  i;  -.«'^aii»';k  I  ■  iMir  I'niK'ptt  •ffr'*-  ofitT  ti>  l><it.  ii|a>u  l^inir  tiprtifcht  tM-f>rt«  thi*  kiiiK  tiii>l  onim-il.  lh«*7 

*.       ..^  •.    t-it  :  ■  •!■•  •  r:.  *\^\  'l^ii-niiiiii>  *i\  h  <a\\  r<-lr.uir«l  kikI  |iriiiil«r>4l  i»I"^i<-iii'**  hi  evtry  ihkIi  iiwr  (.ir 

.    «  .--      :i    \    iri  I  •)  i!^    ffiw*  l>-t«i->-li  ■•lir  th»  f  II  ill  r-.  nri  pt   Sir   Ki|w  tnl  r«-k>'.  wh**  Hihl  "  tlut,  wlKa 

-.  ^  •      '^      -^  ih  ir  jiir.«l  •  Ik"*!.  4ii>l  \\v  aiiiii*  til  Ui»  •I*'  h  tpfifivil.  hi*  w<>i)|  1  «|ii  hw  duty."    Hmik.  Brit.  1369. 

*..    .  «■  •   ■  •■  •■  ••  in    -.jr  pnzMHy  wi«i-<in  ahiil  Aiiil  •*,  >*i-  (hit  Krtnlf  in  rh.  *i. 

.  «  •    J    u'  '*  u  v.    A       1«  ktiif    i:<  p   %p|*-oil.  *   '*<«■  l<nl  Kll<>«ni<  rt'4  *ii«<«vh  t'l  Sir  Ht^niT  Mootsfni^ 

ih"  n.w  iln.f  jiMti.-.-.  I'l  >■■»   \fV\  VI«»ir'«  fUpwIii,  HiH. 

'   •*    w  •«.:  -v  IS  tk<»  ri  uiril-Uk-k.  '>'•  July.  I'  1^    Ri-«.  TYi  'H^h  !*ir  Kdw  ml  nitfclit  pni^^My  \xa\^  n>tiiii»i^  hi*  tMt, 

if.  •liiiiiii:  hi*  «u*|i^n*hiii.  I*v  w-uM  hivi*  r«>inpaiiM>uted  lunl 

:.•-    '  -^j-  '  dih  I    •f  U  inrh'-«r  -r.  t  ti  htne  :i  <^<"i-  ^  ill'i-r-    tlf  n<-w  f  i^nuntfi  with  the  •Ji«|Kjaal  uf  the  Dkiist 

"*•     -     •  i^    Jw--^  r-MT^iiiDC  itil  lh<-  niittrr  «ffiv(Ml  lurriitt#  ofllr^  iQ  hi«  innrt.    Hhiff  Hnt  IWI. 


•  :^v  L-iiAikculIor,  the  nuut*  r  %^t'  thf  rUU  hot*  jurimiiction  of  judging  couneH  on  the 
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From  this  court  of  equity  in  chancery,  as  from  the  other  superior  coi 
appeal  lies  to  the  house  of  peers.  But  there  are  these  diftercnceB  h 
appeals  from  a  court  of  equity,  and  writs  of  error  fVom  a  court  of  law :  ] 
the  former  may  be  brought  upon  any  interlocutory  matter;  the  lattc 


extraordinary  side  of  the  court  of  chancery.  Cardinal  Wolsey  was,  it  is  said, 
wlio  introduced  this  power,  though  then  much  objected  to;  yet  now  it  seei 
authorized  by  special  commisftion  under  the  great  seal.  Wyatt,  Prac.  Keg.  27^ 
Dig.  Chancery,  B.  4.  The  time  and  place  of  his  sitting  are  usually  at  six  o'cloo 
evening  at  his  own  court  in  the  rolls  yard.  All  decrees  made  by  him  must  be  si 
the  lord  chancellor  before  they  are  enrolled.    3  Geo.  II.  c.  30,  s.  1.     By  statute 

II.  c.  25,  s.  6,  a  yearly  sum  of  I'iOil/.  wat*  granted  to  him;  and  by  the  late  act  6  * 
c.  84  his  salar}'  is  rai.scd  to  7(NK)/.  He  holds  his  office  by  patent  fbr  life,  and  tt 
oath  prestTibed  by  18  Edw.  III.  in  open  court.  Wyatt,  Prac.  Reg.  277.  He  ti 
ceilence  next  after  the  chancellor,  before  all  other  of  the  judges. 

Owing  to  the  great  increase  of  husinesM,  and  which  is  still  increasing,  it  was  ] 
by  the  53  Geo.  III.  c.  24,  that  his  majesty  might  appoint  an  additional  judgen 
called  the  vice-chancellor,  to  assist  the  chancellor,  who  must  bo  a  barrister  of  fifte 
standing,  to  hold  his  office  during  good  behaviour,  subject  to  removal  upon  th< 
of  both  houses.     By  sect.  2,  he  shall  hear  such  cases  as  the  chancellor  shall  din 
decrees  shall  be  subject  to  reversal  by  the  chancellor,  and  must  be  signed  by  i 
before  they  are  enrolled.     By  sect.  3,  he  cannot  alter  or  vary  a  decree  of  chai 
muster  of  rolls.    Sect.  4  directs  in  what  court  he  shall  sit ;  and  he  is  to  rank  r 
the  master  of  rolls.    Sect.  5  appoints  his  officers.    Sect.  6,  how  he  is  to  be  : 
Sect.  7,  oath  of  office.    Sect.  8,  his  salary,  (5000/.,  increased  by  6  Geo.  IV.  c.  84 
Sect.  12,  that  he  and  his  officers  shall  receive  no  fees  for  business  done.    Query, 
the  vice-chancellor  has  power  to  hear,  by  consent,  a  motion  to  discharge  or 
order  made  by  the  lord  chancellor?    See  I  J.  &  W.  429.     If  he  is  authorized  to* 
it,  he  is  not  to  alter  it.    Id.  ib.     When  sitting  for  the  lord  chancellor,  he  has 
diction  to  alter  or  discharge  orders  made  b^  the  chancellor.    Id.  431. 

Besides  the  muster  of  the  rolls,  (the  chief,)  there  are  eleven  other  masters  in 
Com.  Dig.  Chancery,  B.  5.     All  answers  and  affidavits  are  sworn  before  one  of 
signed ;  all  matters  of  account,  exceptions  to  answers,  &c.,  irregularities,  oontei 
such  like,  are  referred  to  them.     13  Car.  II.  st.  C.     12  Geo.  f.  c.  32.    5  Geo.  '. 
32  Geo.  III.  c.  42.    9  Geo.  III.  c.  19.    46  Geo.  III.  c.  128.     Besides  these,  there  ( 
extraordinary,  appointed  in  the  country  to  take  affidavits,  &c.     Next  in  preceden 
six  clerks,  each  of  whom  has  ten  sworn  clerks  under  him.     The  six  clerks  are  p 
concerned  in  matters  in  equity,  and  it  is  their  business  to  transact  and  file  all 
ings  by  bill  and  answer,  and  also  to  issue  certain  patents  which  pass  the  gre 
pardons  of  men  for  chance  medley,  patents  for  ambassadors,  sheritf 's  patents, 
others.     All  these  matters  are  transacted  by  their  under-clerks.     1  Harr.  < 
Though  formerly  otherwise,  clients  are  now  at  liberty  to  choose  their  own  cle 
Ch.  107.     They  claim,  besides  fees  of  six  clerks'  offices,  others  as  comptroll 
hanaper,  and  for  enrolling  warrants,  for  patents,  grants,  and  other  matters  pasi 
the  great  seal  and  returned  into  hanaper  office.    Six  clerks  and  three  clerks  of 
are  by  letters-patent  (10  Eliz.)  incorporated  and  styled  clerks  of  the  enrolm* 
hiffh  court  of  chancery,  and  have  two  deputies.    See  14  &  15  lien.  VIII.  c.  8. 

The  office  of  registrar  of  this  court  is  of  great  importance.  Com.  Dig.  Chan* 
The  registrar  has  four  deputies,  two  of  whom  always  sit  in  court  and  take  note 
and  decrees,  kc, ;  and  before  the  same  are  entered  he  signs  them.  45  Geo. 
Besides  these,  there  are  the  master  of  the  subpoena  office,  registrar  of  affidavits,  i 
ushers,  accountant-general,  (12  Geo.  I.  c.  32.   12  Geo.  II.  c.  24.  9  Geo.  111.  c.  I' 

III.  c.  42.   40  Geo.  III.  c.  129.   54  (Jeo.  III.  c.  14.)  cursitors,  clerks  of  the  i>etty- 
serjiuint-at-arins,  warden  of  the  fleet,  clerk  of  the  chapel  of  the  rolb,  Ac. — Chi 

The  master  of  the  rolls  has  long  administered  justice  according  to  the  rules 
in  a  separate  court.  He  is  appointed  by  letters-patent,  and  was  formerly 
merely  of  the  masters  in  chancery,  who  carried  out  the  decrees  and  perfi 
ministerial  functions  of  the  courts  of  equity.  A  recent  statute  (15  &  16  Vict, 
provided,  however,  for  the  gradual  abolition  of  the  masters  in  chancery  and 
lerence  of  their  functions,  under  an  amended  procedure,  to  the  judges  And  * 
clerks.  The  jurisdiction  of  the  master  of  the  rolls  is  regulated  by  the  statute 
0.  30,  by  which  all  decrees  and  orders  made  by  him,  except  in  matters  of  b 
and  lunacy,  which  when  this  statute  was  passed  were  appropriated  exclusii 
lord  chancellor,  are  to  be  valid,  subject,  however,  to  their  lD«ing  discbarffed  or 
appeal  to  the  lord  chancellor.  His  jurisdiction  is  extended  by  the  3  «  4  W. 
and  an  ap{)eal  now  lies  from  his  judgment  to  the  lord  chancellor,  or  to  tl 


-  ■•    * 
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•  -'i.ni:  Mil  only  a  definitive  jiidjL^nient.  2.  That  on  writs  of  error  the  house  of 

:  ->  |.nini»unti-H  xhv  jiicl;^nient ;  on  appeals  it  gives  direction  to  the  court  below 

:    ••    My  i!«i  fiwn  ikM-n-e. 

1\.   iUe  next  cfMirt  that  I  shall  mention  is  one  that  hath  dc  original  juris- 

•    ii.  l>'ii  i-  only  a  <-oiirt  ot'ap|>eal,  to  correct  the  errorsof  other  jurisdictions. 

:    -  >  t!.«*  rourt  of'  ♦•x«'h«*quer  chamber;  which  was  first  erected  by  statute  31 

}  .  •    III   r   IJ  to  determine  causes  by  writs  of  error  froin  the  common-law  side 

:  M..  f^iiirt  tif  cxoluvjiU'r.     An<l  to  that  end  it  consists  of  the  lord  chancellor 

t   .  ■nl  tn-a-urer.  tukini(  unto  them  the  justices  of  the  king's  bench  and  coni- 

:•       :•!.  a-.     In  imitutiiMi  of  which,  a  second  court  of  exchequer  chamber  was 

.-.   -,  I  \.y  -tatutt*  *J7  KHz.  c.  K,  consisting  of  the  justices  of  the  common  pleas, 

I-  :  V.I-  tt.nr<iiit  of  the  exchequer,  l>efore  whom  writs  of  error  may  be  brought 

'    ''•. «  rM*  j II' i lament*  *in  certain  suits 7)  originally  begun  in  the  court  of    r^^rc 

\  •  ,:  •  U-fH  h  "     Into  the  court  aI»*o  of  exchequer  chamber  (which  then     »•  ^ 

I  all  the  judges  of  the  three  sujH'ri<»r  courts,  and  now  and  then  the 

:ain<-i-ll«ir  alhoj  art*  sometimes  adjourne<l  from  the  other  courts  such  causes 

1-  '  •  ju  iji*»  u|fOQ  argument  find  to  be  of  great  weight  and  difficulty,  before  any 

^.  :.'i.r-nt  iH  vriven  u|M>n  them  in  the  court  U'low.fwi) 

}  -  ni  all  the  branches  of  this  court  of  exchequer  chamlK'r  a  writ  of  error 
!  ••  '• ' 

\  Til-'  house  of  peers,  which  is  the  supreme  court  of  judicature  in  the  king- 
:  Ka^iii:;  at  pn-sent  no  original  jurisdiction  over  causi^s,  but  only  ujxiu 
*::-;•  uji'l  writs  of  error,  to  rectity  any  injustice  or  mistake  of  the  law  com- 

'    !*M  fh    ft««.  |>.  411.  I*)!  Iu«l.  no.    'J  lltiht.  14(1. 

b  '.  '  K  II.'  .ry.     Tin*  ni.L-t.»r  <»f  iIh»  rolU  is,  hy  1  A  -  Virt.  r.  IM,  tin*  rusto<li<*r  of  tho 

;  -..     :  i-.        ' 

mil  -il'h'i'  fill  jiidiri'  in  «'li:iiu*iTy.  or  viiN^-rhanri'llor.  wa«»  «T<'ntod.  witli  jiower 

■   K'    .  •{•  ti  rTir.ii*'  :•)!  iij:itifr«'  d«'|><'nilini!  in  ih»»  nmrt  of  «lijmr«*ry.  ji<c*<>rdin«r  to  tli« 

•   Ml.- l.if'i  I'"!.!!!' ••II««r.     Tlii'*  ;id»liti««na!  a«'«»i'«taiir»' w:i"«  f*i>i»ii  foninl  insiitfi(Mont 

.     I.  r  th-  lni«iii'*«  wl»:«'li  i1»hv«hI  into  thi**  t-iuirt :  and  in  |s;;'J  jt  \va^  ri'lirvi^l  frt>ni 

.■  -I.   :.'»ri  in  >».»i»krii|.?«  \,  wliiih  it  ha<l  |»r»*viMn^ly  «*Xfri'i*»*d.  an<l  \vhi(*h  was  tlii*n 

•      •  ■  ■-•-i   :■•  lijf  r<i»irT-  "1   !■  inkrupti'v.  an  appeal.  h«»WfVt'r.  Kt'ln-jr  -till  o|n'n  to  on<»  of 

..  .r;  •  ',."V*  ai>]-<in(f<l  (it^it  in  hankruptry.     Hut  tliis  appe:il  inii^t  now  l»o  made 

•  '    .•".     :  .ipjM'.t;   .:j  •  Ii.um  t  ry.     It  was  •»iill.  lioWfViT.  jit-nfrally  a'iinitt«Ml  tliat  tlift 
-     *      •.»•;. .r>  w.i*  iii.i'l' '111. it»'  t'>  r«'li«-v«'  tin*  «ro\v«l  «if  suitor*  w  lit>  await*^!  its  jud;;- 

•  1*    i    ir.   !ii«  r»M-f  •»!   jndirt'*  was  Inudly  i-all«'d  for.      .\i'«'onlini:ly.  wIh'Ii  tho  tMjuity 
•     •[     ■?    th»'  *'»iiTt  ft   fX«-ln-jii«T  was   transffrr«Hl    to  ih««  r«Mirt  xA'  clianoory   in 

•  ■  ■    ^il  !!*>iial  \ -■  •-«'li.in«»'llor*  wtTf  a|i]>ninr**d,  t.')  Virt.  o.  .'»:»  and  a  thinl  vi<M»- 

•  .    t.uri  \i  is  -ino*'  l^-i^n  cr»Mtt*d.     14  A  l'»  Vi  -t.  c.  4.    15  ^  l'»  Vict.  c.  >0.    These 

.    /   -  --■  :•■  t.»-ar  .m-i  itt-t.-rniiiH*  all  niatirr- dt»p«Miilintf  ill  tin' court  of  i'han<vry. — i'itlu»r 

L'  •       -t:    ■*.  i  .'*  "f  •"ijuit). — ••rwliich  li.i\»'  \^'**\\  4>r  shall  lu*  sul»inittfH|  to  tin*  juri«li('tiou 

...    I  •  -"i't  iir  I'l  :li-  liir«l  ilianrt'll**!-  I»v  the  •«ptMial  authority  <if  anv  ar*t  of  i  .tiIiain<Mit. 

«-•     -  .iTi  .ipifil  tr«'Tu  ihf  JM'l^'nifnt  tit"  any  of  tin*  virt»-«'hanrt'll«>rs.  vith*'!-    'i!!*'  lonl 

-  ..r  t-'  ih»»  t'tnirt  i^f  ai'iit'al  in  r)ian«frv. 

.-:   ••:    .ij  i«»-.kl    in   «*hani*vrv  was  iTfatt'd  >»v  tho  stat.  14  k   l'»  Virt.  v.  s.I.      It 

.-.     -  r*-.  ■   -  i— fii^tiii'-.  appointtnl  hy  Icttn-s-jiiitfiit.  with  whom  ihi»  lopl  <»hanor'llor 

.        -•;..-••.•.  !..rjn  a  tiill  i"«»urt.  hut  who.  with  or  without   tho  l«»nl  ohaiiofllor,  rxor- 

■  *  ;r  •  I.'  Ti'-n  in  fjuity  p<t<i<.><.MHl  liy  him.  withmit  pr»*iudi<v  to  his  sitting;  ulono 
fc-        '-  •      .  ■  *'  -:;•**  juri-lhti.in  almit*  as  formi*rlv.     This  «'ourt  inav  oon-'ist  of  tho  lord 

.    -  .1?,  1  •!.♦   tw.»  lortl*^iu*tir«*<«.  or  of  th«*  i'hamollor  and  ono  of  such  jud;:«*s,  or  of 

■  t      .   •  1-     .-?•.-*  -ittin;!  to::.'ih»'r,     Thf  app«*al  in  hankru|»t«\v.  formerly  to  on«' of 

.--  :.  k-  •    ».   r*.  :•  n<iw  \m  th»'  two  h>nU-ju-iiro«,  who.  to^«*th«T  and  i*x<"lusivt»  of  tho 

*■       ..   -.  • '  •ri*?:tutt'  th»»  murt  of  ap|M*al  in  Kinkruptry.  who-***  judirm«*nt  in  such 

«'  •    •  *     *\       All  .•i>M--il  tri*ni  anv  iudiznifiit  or  order  of  tli*'  niao'tcr  of  tli«'  rolls  or  anv 

'-   Ujiii  --i.-'r*  li«'*  !•>  this  i'<^urt  or  to  tip*  Ior«l  i'hanrrUor. 

■  -  .     .--^       •■ir?-  iif  tsfiiity  in  rhani'tTV.  a-.  fn»iu  th»»  other  superior  courts,  an  appoal 

..»-■ -'f  i--vr^.--STr.»%RT. 

'•  •lat    II  «f«*«»   IV.  and  i  W.  IV.  o.  To.  th«*so  courts  havo  hoon  a1)olishoil.  and 

.  -:    ,f  ••I'-hntfUi-r  chanitM-r.  hm  it  now  fxi-ts,  constituted   in  th«'ir  plao»».     Krror 

'   ..^r.:  ji>'n    liiat  h  iik  liav.  an  ap]MMd  pr«*««*nt«Ml  »piiii«t  i  any  .iu<it;nivnt  >rivon  hy  tho 

■  ■  -•    '  i^jr- ti  m  R«-n«-h.  t'luunon   Ph-as.  or  Kxchi*quor  i-  to  Ik*  ht'.»rd  and  determined 

T.     '■%  'h*.  ;iytg»i     i^r  judtf*—  nn«l  lmn»ii««.  ns  tho  caM«  may  !»e— of  tht*  other  two  courts 

-"  -tr£.#«iu-r'<tianiU*r.  Ironi  the  judgment  of  which  court  no  error  lien  except  to  the 


«• 
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mitted  by  the  courts  below     To  this  authority  this  august  tribunal  sue 
of  course  upon  the  dissolution  of  the  aula  regia.     For,  as  the  barons 
lianient  were  constituent  niembei's  of  that  couH;  and  the  rest  of  its  juris 
was  dealt  out  to  other  tribunals,  over  which  the  great  officers  who  aecom 
those  barons  were  respectively  delegated  to  preside ;  it  followed,  that  th 
of  receiving  appeals,  and  superintending  all  other  jurisdictions,  still  re; 
in  the  residue  of  that  noble  assembly,  fi'om  which  every  other  great  coi 
derived.     They  are  thei'efore  in  all  causes  the  last  resort,  from  whose  ja< 
no  further  appeal  is  permitted  ;  but  every  subordinate  tribunal  must  eon' 
their  determinations ;  the  law  reposing  an  entire  confidence  in  the  hon< 
conscience  of  the  noble  persons  who  compose  this  important  assembly, 
possible)  they  will  make  themselves  masters  of  those  questions  whic 
undertake  to  decide,  and  in  all  dubious  cases  refer  themselves  to  the  c 
of  the  judges  who  are  summoned  by  writ  to  advise  them;  since  upc 
der'ision  all  property  must  finally  depend.** 

Hitherto  may  also  be  referred  the  tribunal  established  by  statute  14  B< 
c.  5,  consisting  (though  now  out  of  use)  of  one  prelate,  two  earls,  f 

"  It  is  to  be  observed  that  it  is  not  now  the  practice  of  the  whole  body  of  the 
peers  to  attend  to  its  judicial  business.  This  is  usually  transacted  entirely  by 
chancellor,  or  other  i>oerH  who  have  filled  judicial  stations.  Deputy  speakers  of 
profession  not  members  of  the  body  have  been  aiipointed  at  various  times  to  \ 
the  absence  of  the  lord  chancellor.  The  attendance  of  three  other  lay  peei 
these  sessions  of  the  house  is  a  matter  of  form  settled  by  rotation ;  but  the  I 
although  thus  present,  properly  abstain  from  voting  on  judicial  matters. — the  a] 
on  which  it  would  be  unreasonable  to  suppose  that  they  can  perfectly  understM] 
which  they  have  not  always  entirely  attended.  The  propriety  of  their  so  absta 
been  recently  recognised  in  a  case  of  great  importance,— -O'Connell  vs.  The  Qui 
k  F.  421.  The  api>ellate  jurisdiction  of  tlie  house  of  lords  must,  however,  be 
to  be  in  an  unsettled  and  unsatisfactory  state.    1  Stewart's  Blackst.  9. 

''There  can  be  no  doubt,"  says  Mr.  Lewis,  **that,  botli  recently  and  of  old,  wel 
com))laints  have  been  heard  of  defects  in  the  constitution  of  the  upper  house  ai 
court  of  appeal  and  error.     The  paucity  of  its  legal  members,  the  absence  of  a! 
tutional  obligation  upon  their  legal  members  (excepting  the  chancellor)  to  a 
transaction  of  the  judicial  business,  the  irregularity  of  attendance  which  the  € 
avocations  of  those  who  hold  judicial  office  elsewhere  renders  in  their  case  uni 
the  advanced  years  to  which  most  have  in  general  attained  who  by  success  ii 
life  reach  the  j>eerage, — tliese  various  circumstances  have  led  to  a  want  of  con 
the  constitution  of  this  high  court,  and  a  feeling  of  uncertainty  in  its  adminis 
justice,  which  has  oco«isionally  been  justified  by  the  spectacle  of  one  peer  sittin 
from  the  judgment  of  a  court  composed  of  a  plurality  of  judges ;  or,  again,  th 
of  judgt^  sjiecially  versed  and  accom]>lishe<l,  it  may  be,  in  the  branch  of  juri 
involved,  reviewetl  by  a  jieer  or  peers  having  no  such  exi>erience  and  endowc 
such  si^ecial  knowledge:  or.  again,  two  peei-s  only  attending  and  differing, 
agre<nng  in  and  the  other  di^'senting  from  the  diH^ision  under  review,  and  thv 
nullifying  the  suitor's  right  to  a  decision  by  leaving  the  case  precisely  where  i 
lastly,  (and  which  is  ;>erhaps  more  to  be  regretted  than  all,)  a  single  legal  p 
alone  in  one  character  to  a((judieate  upon  a  complaint  against  the  decision  al 
nounceii  by  liim  in  another."    Papers  of  Juridical  Society,  vol.  i.  p.  142.    Wit) 
of  strengthening  the  judicial  statf  in  the  house  of  ]>eers,  baron  Parke  wa 
made  a  peer  for  life  only,  with  the  title  of  lord  Wenslevdale,  the  object  being 
after  eminent  lawyers  may  be  introduced  into  the  highest  court  without 
any  permanent  addition  to  the  hereditary  peerage  or  to  the  aristocratic  nect 
legislature,  and  without  entailing  the  burden  of  a  hereditary  title  when  thei 
be  adequate  means  of  sup{X)rting  it.    Great  dissatisfaction  having  been  exprei 
movement,  as  tending  to  subject  the  house  of  peers  to  the  influence  ana  po 
crown  and  to  ii\juriously  afiect  the  balance  of  the  constitution,  a  patent  has 
issued  to  lord  Wensleydale  in  the  usual  form. 

In  New  York  and  New  Jersey,  and  some  other  States,  the  plan  of  investing 
or  the  more  permanent  branch  of  the  legislature  with  the  functions  of  a  hif 
errors  and  appeals  has  been  fairly  tried,  and,  after  an  experience  of  manv  y 
two  States  named,  has  been  abandoned.     To  subject  the  decisions  of  Ian 
reversed  in  the  highest  courts  by  the  votes  of  laymen  was  found  to  be  product 
fusion  and  uncertainty,  and  consequent  insecurity  to  titles  and  property,- 
greater  evil  cannot  affiict  any  community. — Shaeswood. 
44 
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l^.-'ifw.  who  are  to  be  choRcn  at  every  new  parliament,  to  hear  eomplaints  of 
jr^rantie*  and  deiavA  of  ju?*ti<*e  in  the  kind's  coiirt8,  and  (with  the  advice  of 
:;j«-  rhani*tfllor,  treoKurer,  an<l  justices  of  both  benches)  to  give  directions  for 
.-^  .-atTjyiuic  thc*f&o  ^inconveniences  in  the  courts  IkjIow.  This  committee  p^^- 
•r-m*  t<i  have  been  established  lest  there  should  he  a  defect  of  jnstice  for  ^  *^* 
wi'.x  of  a  au|»renio  court  of  a|nK'al  during  any  long  intermission  or  recess  of 
jar.taciU'Dt ;  fur  the  statute  furtlier  directs,  that  if  the  ditKculty  be  so  great  that 
:  !nay  out  well  be  deternilne<l  without  assi^^nt  of  parliament,  it  shall  )>e  brought 
^y  iiHT  iMud  iirelate,  earls,  and  bartjns,  unto  the  next  parliament,  who  shall  finally 
a*-''  rmine  the  same. 

\I    Bt'tWre  1  i*oncliide  this  chapter,  I  must  also  mention  an  eleventh  species 

:  '<  jrt*  iff  irmerul  juris4liction  and  use,  which  are  derived  out  of,  and  act  as 

aicraJ  auxiliaries  to,  the  foregoing.     I  mean  the  courts  of  assize  and  nisi 

Tri--*^  an*  c<»mj»OH<N|  of  two  or  more  commissioners,  who  are  twice  in  every 

j*'xT  •^tix  hv  the  king's  special  commission  all  round  the  kingdom,  (except  Lon- 

:   .  Afii  tf.'ldlcMrx.  whi're  courts  of  nisi  prius  are  holdeii  in  and  alter  every 

v;i.  U-fore  the  chief  or  other  judge  of  the  several  superior  courts;"  and  ex- 

":  :  "*.♦'  f'»ur  northern  counties,  where  the  assizes  are  holden  only  once  a  3'ear,) 

:    :r\  hy  a  jur^'  of  the  n-spective  counties  the  truth  of  such  matters  of  fact  as 

^r-   '.Tirn   uDtler  dispute  in  the  <'ourt8  of  Westminster  hall.     These  judges  of 

x«  *.-  came  into  use  in-  the  rfK)m  of  the  antient  justices  in  Qyiv.justiritirii  in 

'  v'--'.  wh'»  were  regularly  established,  if  not  first  appointed,  hy  the  parliament 

•'  N Tthampton.  A.u.  117*5,-2  Hen.  n.,(/i)  with  a  delegated  power  frnm  the 

•  *«•  iTn-ai  court,  or  #im//i  n'^i/i,  Inring  l<M)ked  U|)on  lis  niemhers  thereof;  and 

.  iirr-'r-j^'.-inl-i  minie  their  ein-uit  round  the  kinirdom  once  in  seven  vears  for 

•  .-:-•*«.•   •»!'   trvif»:r  eau«ies.  »#)     Thev   wore  atterwards  <iire('te<l,  hv  Uhi'itui 

'    •  IJ.  To  Ik-  ?»fiit  into  everv  count v  once  a  year  to  take  inv  receive  tlio 

•     •    trit- jupTH  iir  re*'Oiriiitors  ill  rtTtain  uelioim,  tlieh  ealle'l »  recognitions 

-  v*-j    •:  the  ni«»-t   liiirieult  of  which   thev  are  dire*-led  t«»  a<ijonrn   into  tlio 

.'•     ?   •  ••Tnrn'*n   pleas  to  he  there  lietennined.     The  itinerant  jii»iti<-es   were 

•i--"   nuTe  jn-tict's  of  a'^-^ize.  or  of  dower,  or   of  i^aol-deliverv,  ami  the 

*       ar.  :  'Tht-y  had  f*oMielinie«»  a  mon»  general  <'oniniission  to  determine     r*-o 

'•r    "t    eau»ie>4.  heilij;   constituted  justit'ittrii  (hi   nmuitl  pliU'itil  H  j>)      '- 

;r»—iit  ju-ti<i**  of  a*>^ize  and  nisi  prius  are  moiv  imnuMliately  «lerivetl 

•    -'aVJle  \Ve-»tm.  J.  1;{  Kdw.  1.  c.  oO,  \vhi<-h  diivcts  them  to  he  a-i^iixned 

:.••  ic:!i^"^  •twtirn  j?i-ti»'es,  a^^sociating  to  llieniselves  one  or  two  <li**creet 

'■r  »-a'  h  '•••untv.      Hv  statute  27  Kdw.  I.  c.  4,  (explained  hv  12  Kdw.  II. 

■4--  •..*  and  in<iue«4t-*  were  allowe<i  to  he  taken  before  any  one  justice  of 

:«^    T.  w  \iu  h  the  plea  wa**  broui^ht,  a«*sociaiini;  to  him  one  knight  or  other 

.••;   T:.aii  oi"  the   count  V.      And    last  I  v,  bv   statute    14   Edw.    III.   c.   lt», 

•  •       • 

l^%     '  J'  1 .    .  "'t   -.  ir.i    tfi^rr^t't**    nr«/.        wUninl      Ann.ti    /'.^J.  Il'i»7»irif.  1«    ll'-'itirf.  Ai^fl.  Sicr.  1.  AJ  >, 
m    ^'-       -,         ••   i-ii   >  y*s.t«r.rt   li't''i''jr  . — <■<  ift  llr  u  t. /.  .:.  V.  1,  c.  11. 


..•: 


-  ■  » , 


k»  »  • 
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-r".»  ••}  .V  «  /'-  ..  in  I.4i|idon  and  Middl«-»»'X  are  ealleil  sttut,j.<.  Tho-**'  for  Mid- 
-■■  .— Ta?  l;-h-  i  T»v  thi"  I>vi-l<itiit4'  in  the  reii:n  of  ((iifi'n  l'!h/al>«'th.  In  ancient 
.-•.•-   ri  .-i-  ti'«ri-  bntu^ht  in  that  rounty  w«'rt*  tri'-il  at  W«*<itnin'»l«T  in  the  tfriU"*. 

'     f  !*. ir:  .n  whii-li  ihf  lU'tinn  wa*  institiit<'d  ;  hut  wlit-n  the  husine*'.  of  thf» 

T'  i--i  t!it— •  iri.il'  wtTi'  fiMMpl  -o  ^ri'.u  an  inconvcnifncc  that  it  wjt-  enactt'd, 

I-.  2    ■     12.  l!..kt  :ht»  •'hi«*t"Ju-iir«*  of  the  Kin^r'-*  lit-nch  shovild  h»»  »'iniM»w»'rt'il  to 

..    i«t:ii.    -r  w.ihin  f^mr  day-  afti»r  tie*  fiid  i>f  the  ttTUi,  all  the  i-suf-jolnt'd  in 

.-r     '    ;..*!.■  •-r\    iiid  Kin^r'-'  !^*n«'h  :  and  that  the  cliief-ju-tit^e  i>f  tlit*  <'«>ninion  IM»-n 

-.     '^  ;>.tr«'n -hoiild  try  in  liki' inann'T  the  i^^UfS  joint'd  in  their  r»'-jM'«-ti\*M'i)iirt?<. 

»•  —  r-  •-     '  AT)y  ••n»*  '»f  tin-  <hit*f-.  tl»»'  -am**  authority  \va«»  irivrn  ti>  two  nf  the  jiid>;c4 

.-    -  .         :..•   .i.:jrt.     The  f*tatuti*  12<m-o.  I.  e.  ;t!   extfndi'd  th«*  tinii'  to  ei^ht   days 

.    -    .— ..    *•.  2  •  :iij»''W»T»'d  ••lu'jnd^re  or  baron  to  «.it  in  the  ahM»nce  «>f  th«*  cliief.  The  *J4 

-      :        :•  riA-  .-litud***!  i)ii>  linit*  ufter  t«'rni  *»iill  furtlnTto  fourteen  day-. — <'h«istiam. 

t       -:...  v-r..-  w.t-  afit-nvanl-.  anil  "lill  entitinii«*<.  unlimitt'd  ilnriii;!  tlie  vaeatinn  ne.\t 

fc*.-    .^  "^rru,  by  ih«*  I  <f«'o.  IV.  r.  .'i').     I^'fnn*  ihi»  )»aHMn>!  of  the  1  (Jeo.  IV.  c.  21,  tho 

r        -  i»  •.'.t.Ti^'  in  Mid'Ib'-fX  w«Te  confined  to  \Vestniin'>t*T  hull :  Imt  l»y  that  act  they 

lA-    •  z^ii  ml  anT  other  fit  pl.ice  irithin  the  citv  of  Westminster.— Cuittt. 

4i 
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inqaests  of  ntsi  prius  may  be  taken  before  any  jaetice  of  either  bench, 
the  plea  be  not  depending  in  his  own  court,)  or  before  the  chief  baroi 
exchequer,  if  he  be  a  man  of  the  law  ;  or  otherwise  before  the  juBtlcca  o 
BO  that  one  of  auch  juaticee  be  a  judge  of  the  king's  bench  or  commo 
or  the  king's  seijeant  sworn.**  They  usoally  malie  their  circuits  in 
spective  vacations  after  Hilary  and  Trinity  terms;  assizes  being  allow 
taken  in  the  holy  time  of  lent  by  consent  of  the  bishops  at  the  king's 
as  expressed  in  statute  Westm.  1,  3  Edw.  I.  c.  51.  And  it  was  also  usual 
the  times  of  popery,  for  the  prelates  to  grant  annual  licenses  to  the  jiM 
assize  to  admmistcr  oaths  in  holy  times  j  for,  oaths  boinc  of  a  sacred  nat 
logic  of  those  deluded  ages  concluded  that  they  must  be  of  ecclesiatili 
QizBDce.(9)  The  prudent  Jealousy  of  our  ancestors  ordaiDed(r)  that  i 
of  law  should  be  judge  of  assize  in  his  own  county,  wherein  he  was 
doth  inhabit;"  and  a  similar  prohibition  is  found  in  the  civil  law,(j)  wl 
carried  this  principle  so  far  that  it  is  equivalent  to  the  crime  of  sacri 
a  man  to  be  governor  of  the  province  in  which  he  was  bom  or  has  a 
connexion,  (t) 

The  judges  upon  their  circuits  now  sit  by  virtue  of  five  several  aut 
1.  The  commission  of  the  peace.  2.  A  commission  of  oyer  and  termine 
commission  of  general  gadrddioery.  The  consideration  of  all  which 
*S91  P'^P^'''y  *^  ^^^  subsoqucnt  book  of  these  commentaries.  But  th 
-I  commission  is,  4.  A  commission  of  assize,  directed  to  the  just 
Serjeants  therein  named,  to  take  (together  with  their  associates)  assis 
several  counties, — that  is,  to  take  the  verdict  of  a  peculiar  species  of  jai 
an  assize,  and  summoned  for  the  trial  of  landed  disputes,  of  which  fa 
The  other  authority  is,  5.  That  of  nisi  priva,  which  is  a  consequeno 
commission  of  asaize,{i»)  being  annexed  to  the  office  of  those  justice 
statute  of  Westm.  2,  13  Edw.  I.  c.  30,  and  it  empowers  them  to  try  all « 
of  fact  issuing  out  of  the  courts  of  Westminster  that  are  then  ripe  foi 
jun'."  These,  by  the  course  of  the  courts. (lo)  are  usually  appointed  to 
at  Westminster  in  some  Easter  or  Michaelmas  Term,  bj'  a  jury  retur 
tlio  county  wherein  the  cause  of  action  ai-iscs ;  but  with  this  proviso,  i 
unleBS  before  the  day  prefixed  the  judges  of  assize  come  into  the  count] 
tion.  This  they  are  sure  to  do  in  the  vacations  preceding  each  Bi 
Michaelraae  Term,  which  saves  much  expense  and  trouble.  These  con 
are  constantly  accompanied  by  writs  ot association,  in  pursuance  of  th< 
of  Edward  1.  and  11.  before  mentioned)  whereby  certain  persons  (us 
clerk  of  assize  and  his  subordinate  officers)  are  directed  to  associate  tl 
with  the  Justices  and  Serjeants,  and  they  are  required  to  admit  the  eat 
into  their  society,  in  order  to  take  the  assizes,  &c.,  that  a  sufficient 
commissioners  may  never  be  wanting.     But,  to  prevent  the  delay  of  , 

(4>  InaUncfv  hfTfDf  mij  be  met  «t(h  In  tbe  tppmdii  Id  (•)  Ff.  1.  2^  3. 

(VImaB'i  orMnul  ot  the  temu.  ud  In  Mr.  Pirker't  An-  (•)  C.f.'S.L 

l-l  sut.  t  Edir.  [II.  c.  X    8  Hlc.  II.  c.  1.    M  Hen.  nil.  ("J  Bh  ch.  ull.  p.  tU. 

"And  now.  by  1  Geo.  IV.  c 
record  and  maki*  any  order  ii 
own  court. — CnixTT. 

"•This  restriction  wai  construed  to  extend  to  every  commi8.4ion  of  the  jt 
it  being  found  very  inconvenient,  the  12  Geo.  11.  c.  Z7  was  enoeled  for  the  e 
pose  of  authorizing  the  commiMJonere  of  oi/cr  and  lerminer  and  of  gaol-delii 
cute  their  commissions  in  the  criminal  rourta  within  the  rountiee  in  nhlcl: 
born  or  in  which  they  reside.  See  4  book.  271.  TJiis  restriction  tu  to  con 
of  iwsize  and  nisi  prius  was  taken  off  by  the  49  Geo,  III.  c,  91.— Chitty. 

"  An  important  act,  tho  3  Geo.  IV.  c.  10,  was  lately  piuuied  to  remedy  th 
the  commission  not  being  opened  on  the  day  appointed :  by  which  it  i»  enacl 
commission  may  be  opened  on  tho  succeeding  day  to  the  one  appointed ;  i 
succeeding  day  be  a  Sunday,  or  any  other  day  of  public  rest,  then  on  the  nej 
day,  provided  the  opening  the  commission  on  the  appointed  day  was  preT« 
presmire  of  business  elsewhere,  or  by  some  unforeseen  cause  or  Bocident. — C 
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iW  aWoeeof  anj  of  them,  there  is  also  issued  of  coarse  a  writ  of  si  non  amnes, 
4ifvrCtB|(  xhMl  if  all  cannot  be  present,  any  two  of  them  (a  jastice  or  a  seijeant 
bciAc  cNM)  may  proceed  to  execute  the  commission. 

TbMe  are  the  several  courts  of  common  law  and  equity  which  are  of  public 

tbd  croeral  iorisdictioo  throughout  the  kingdom.    And,  upon  the  whole,  we 

raoiHiC  b«t  admire  the  wise  economy  and  admirable  provision  of  our  ancestors 

iA  teuiiai;  the  distribation  of  justice  in  a  method  so  well  calculated  for  cheap- 

DTM,  czpeditioo,  and  ease.    By  the  constitution  which  they  established,  all 

thrial  debts  and  injaries  of  small  consequence  were  to  be  recovered  or  redreissed 

is  every  *man's  own  county,  hundred,  or  perhaps  parish.    Pleas  of  free-    p^g^ 

h<'i«l,  and  more  imp«>rtant  disputes  of  property,  wore  adjourned  to  the     ^ 

kiaic'»  coon  of  common  pleas,  which  was  iized  in  one  place  for  the  benefit  of 

lur  wholtf  kingdom.     Crimes  and  misdemeanours  were  to  be  examined  in  a 

ftiort  by  themselves,  and  matters  of  the  revenue  in  another  distinct  Jurisdic- 

t.-  *ti.     S*ow  indeed,  for  the  ease  of  the  subject  and  greater  despatch  of  causes, 

BH-cLods  have  been  found  to  open  all  the  three  superior  courts  for  the  redress 

*<  private  wrongs;  which  have  remedied  many  inconveniences,  and  yet  pre- 

ftrrrc^d  the  forms  and  boundaries  handed  down  to  us  fh>m  high  antiquity.    If 

£»rijk  are  disputed,  the^  are  sent  down  to  be  tried  in  the  country  by  the  noigh- 

Ujmt^ ;  bat  the  law  arising  upon  those  facts  is  determined  bv  the  judges  above: 

sa-i.  if  they  are  mistaken  in  point  of  law,  there  remain  in  both  cases  two  suc- 

fvMMve  c-oorts  of  appeal  to  rectify  such  their  mistakes.     If  the  ri^ur  of  general 

rt#<-»  <ioefi  in  any  case  bear  hard  upon  individuals,  courts  of  equity  are  open  to 

»ippty  the  defects,  but  not  sap  the  fundamentals,  of  the  law.    Lastly,  there 

J  rv^idrA  over  all  one  great  court  of  appeal,  which  is  the  last  resort  in  matters 

'.    •-•th   law  and  equity,  and  which  will  thi»rt»fore  take  euro  to   preserve  a 

.:..: /.*'ri.:ty  an*l  ofuihhrium  among  all  the  inferior  jurimlietions :  a  court  eom- 

:•  -^-i    •:  |'i>-iatt^  i*elected  for  their  piety,  and  of  nubles  advanced  to  that  honour 

*  "  ::.<-:r  |^-rM.riul  merit,  or  deriving  botli  honour  and  merit  from  an  illustrious 
•--A  :.  ••!  ai»'x«^iMn«;  who  are  fornuHi  by  their  education,  interested  by  their  pro- 
>  r*,\ .  arid  Uiund  uiion  their  conH<*ience  and  honour,  to  be  skilled  in  the  laws  of 
:  -  r  ««*uiitrv.  This  is  a  faithful  sketch  of  the  Knglish  juridical  constitution, 
.-  :"*jn«''l  f»y  the  masterly  hand  of  our  forefathers,  of  which  the  great  original 

:.'-•  art-  *till  stn>ng  and  visible;   and  if  any  of  its  minuter  strokes  are  by 

*  -  -L^Th  of  time  at  all  obscured  or  decayed,  thev  may  still  l>e  with  ease 
:  •*  -r^.i  ti>  tht-ir  pristine  vigour;  and  that  not  so  much  by  fanciful  alterations 
i-.:  tr,..!  «x(M-nments  «so  tnvjuent  in  this  lertile  age)  as  by  closely  adhering 
■  •..•i-  wi«~li*m  «if  the  antient  plan.  c»oncerted  by  Alfred  and  ])erfeeted  bj*  Kd- 
->&r:  I  .  :in*i  by  attending  to  the  spirit,  without  neglecting  the  forms,  of  their 
'1  '  ..KtiX  and  venerable  institutions. 


♦CHAPTER   V.  [*C1 

-r  «v»rRTS  EO'LR^IASTICAL.  MILITAHY,  AND  MARITIME. 

:  f»i:r*  th.-  •♦■veral  courts  which  were  treated  of  in  the  prece<ling  chapter, 
;  .  « !.  .  h  all  injuries  an*  rinlrt^ssed  that  fall  under  the  cogniziince  of  the 
-_  r.  ;aw  Mf  Hiiirland.  or  that  spirit  of  equity  which  ought  to  be  its  constant 
IT.  ixrA.  xhvTx*  ••till  ri'main  W)me  other  courts  of  a  jurisdiction  equally  public 
*••:  r*-'*-  ral-  whi'-h  take  cognizance  of  otlicr  species  of  injurii^  of  an  eccle- 
•  ^'  ai.  military,  and  maritime  natiirt* ;  and  therefon*  are  pro|)erly  distin- 
.-:  .---l  *»y  the  title  of  wclesiastical  courts,  courts  military,  and  maritime. 

I    tVY-*ry  I  descend  to  consider  particular  ecrlesiasticsil  courts,  1  must  first  of 

;.  •.  fv^rral  premise  that  in  the  time  of  our  Saxon  ancestors  then^  was  no  sort 

:  i.-«cmctioo  between  the  lay  and  the  ec<'leNiasti»d  jurisdiction:  the  county- 

:vLrt  was  as  much  a  spiritual  as  a  temporal  tribunal :  the  rights  of  the  church 

4T 
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were  ascertained  and  asserted  at  the  same  time,  and  by  the  same  jadges, 
rights  of  the  laity.  For  this  purpose  the  bishop  of  the  diocese,  and  th< 
man,  or  in  his  absence  the  sheriff  of  the  coanty,  used  to  sit  together 
county-court,  and  had  there  the  cognizance  of  all  causes,  as  well  ecclea 
as  civil :  a  superior  deference  being  paid  to  the  bishop's  opinion  in  q 
matters,  and  to  that  of  the  lay  judges  in  temporal.(a)  This  union  of  po^ 
^6^1    very  advantageous  to  them  both  ;  the  presence  of  the  "^bishop 

"  ^    weight  and  reverence  to  the  sheriff's  proceedings ;  and  the  anthc 
the  sheriff  was  equally  useful  to  the  bishop,  oy  enforcing  obedience  to 
crees  in  such  refractory  offenders  as  would  otherwise  have  despised  the  1 
of  mere  ecclesiastical  censures. 

But  so  moderate  and  rational  a  plan  was  wholly  inconsistent  with  thofl 
of  ambition  that  were  then  forming  by  the  court  of  Rome.     It  soon  bee 
established  maxim  in  the  papal  system  of  policy,  that  all  ecclesiastical 
and  all  ecclesiastical  causes  should  be  solely  and  entirely  subject  to  ecclei 
jurisdiction  only;  which  jurisdiction  was  supposed  to  be  lodged  in  I 
place  and  immediately  in  the  pope,  by  divine  indefeasible  right  and  inv 
from  Christ  himself,  and  derived  from  the  pope  to  all  inferior  tribunals, 
the  canon  law  lays  it  down  as  a  rule,  that  *<  sacerdotea  a  reqibus  hanorai^ 
non  judicandi  ;^\o)  and  places  an  emphatic  reliance  on  a  fabulous  tale  ^ 
tells  of  the  emperor  Constantine,  that  when  some  petitions  were  bro 
him,  imploring  the  aid  of  his  authority  against  certain  of  his  bishops 
of  oppression  and  injustice,  he  caused  (says  the  holy  canon)  the  petitio 
burnt  in  their  presence,  dismissing  them  with  this  valediction,  <'  ite  et 
causas  vestras  discutite,  quia  dignum  non  est  ut  nos  judicemus  Deos"{c) 

It  was  not,  however,  till  after  the  Norman  conquest  that  this  doct 
received  in  England ;  when  William  I.  (whose  title  was  warmly  espo 
the  monasteries,  which  he  liberally  endowed,  and  by  the  foreign  clergn 
he  brought  over  in  shoals  from  France  and  Italy  and  planted  m  the  c 
ferments  of  the  English  church)  was  at  length  prevailed  upon  to  estat 
fatal    encroachment,  and    separate  the  ecclesiastical    court  fVom   tl 
whether  actuated  by  principles  of  bigotry,  or  by  those  of  a  more  refinei 
in  order  to  discountenance  the  laws  of  king  Edward,  abounding  with  t 
^pq  1     of  Saxon  liberty,  is  not  altogether  *certain.     But  the  latter,  if 
J     cause,  was   undoubtedly  the   consequence,  of  this  separation ; 
Saxon  laws  were  soon  overborne  by  the  Norman  justiciaries,  when  th€ 
court  fell  into  disregard  by  the  bishop's  withdrawing  his  presence,  in  o 
to  the  charter  of  the  Conqueror  ;(rf)  which  prohibited  any  spiritual  ca 
being  tried  in  the  secular  courts,  and  commanded  the  suitors  to  appet 
the  bishop  only,  whose  decisions  were  directed  to  conform  to  the  canoi 

King  Henry  the  First,  at  his  accession,  among  other  restorations  of 
of  king  Edward  the  Confessor,  revived  this  of  the  union  of  the  civil  a 
siastical  court8.(/)  Which  was,  according  to  Sir  Edward  Coke,(^) 
great  heat  of  the  conquest  was  past,  only  a  restitution  of  the  antien 
England.  This,  however,  was  ill  relished  by  the  popish  clergy,  who,  u 
guidance  of  that  arrogant  prelate,  archbishop  Anselm,  \qt\  early  disj 
of  a  measure  that  put  them  on  a  level  with  the  profane  laity,  and  i 
spiritual  men  and  causes  to  the  inspection  of  the  secular  magistrs 
therefore  in  their  synod  at  Westminster,  3  Hen.  I.,  they  ordained  that  i 

(•)  fWierrimn  huic  etmrentui  rpittcnput  H  aldtrmannus  tfd  tteundHm  eananet  d  tpitorpaUi  trffet,  i 

inter  nttiUt;  qwrum  aUfr  jura  dirinUf  alter  humana  pcpur  fpffamn  guo  facial. 

lum  fffoTfio.    LL.  Kiid'Htr.  c.  6.  (/)  \'^o  et  prircipitK  vt  tmne*  de  cnmiiatM  ean 

(*>  Iterret,  part,  *i,  oauM.  11.  qu,  1,  e.  41.  d  hurvtrrda,  ncui  fecerini  tempnre  regit  Ei 

{*)  IliU.  Hen.  I.  in  Hftelm.  Otd,  veL  /ffTW*,  M&.    And 

(*)  Unle,  niKt.  r.  L.  102.    8Hden.  in  Eadm.  p.  «,  ?.  34.    4  otmrarplj  bintfd  nt  is  fiillv  ezplidned  hj  bii 

Inut  2.M).  WUk.  LL.  Angl.  Sax.  2V»2.  «xUnt  in  th«*  rvd  book  of  the  ^xclieqMr.  tb<M 

(•)  Sullu$  epismpH*  ret  arrhidiaonnHS  de  legihtit  epi%eo-  but  of  doubtAil  anthorltj.    Otp,  8.    Oenerah 

pnlibug  ampliw  in  htindret  placila  Uneant^  nee.  rauMMj  placita  eertia  loeit  d  rieibus  tfnuMtwr.  Intrrm 

mut  ad  regimen  aninuxrum  prrtinet  ad  jwticium  seailurium  Cfp>\  comitet,  ife. ;  d  a^ntnr  firinto  dddtm  « 

knminum  addueant:  $ed  quirnnque  »erundum  ejrincnpalet  tati$  jura,  teeunda  regis  pktcUat  pt     ' 

Itga^  de  qmmeunmie  eawa  rd  cylfn  interpeWitue  fueriU,  ad  dignu  tatirfiidionibui  expltamtmr, 

loeum^  mum  ad  Koe  epiienpu*  degerit  d  nominarrrit^  reniat ;  (f)  2  Inst.  70. 

AioMf  de  eanta  tma  re^pindtat ;  d  non  eeeundum  kundretf 
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1  the  diflca«4ion  of  temporal  caa8e9;(A)  which  soon  dissolved  this 
I  anion.  And  when,  upon  the  death  of  king  Henry  the  First, 
Strohen  was  brought  in  and  supported  by  the  clergy,  we  r^.^ 
le  Of  the  oath  which  they  imposed  upon  him  was,  that  eecle-  ^ 
mm  and  ecclesiastical  causes  should  oe  subject  only  to  the  bishop's 
)  And  as  it  was  alxiut  that  time  that  the  contest  and  emulation 
a  the  laws  of  England  and  those  of  Rome,(A:)  the  temporal  courts 
Jie  former,  and  the  suiritual  adopting  the  latter  as  their  rule  of 
kit  widened  the  breach  l>etween  them,  and  made  a  coalition  afler- 
ticable ;  which  proliably  would  else  have  been  efiTeoted  at  the 
nation  of  the  church. 

ecounting  the  various  species  of  ecclesiastical  courts,  or,  as  they 
cd^amris  vUriMian^iCfiriie  christianitatis,)  I  shall  begin  with  the 
»  ascend  gnidually  to  the  supreme  court  of  appeal.(/) 
ieacom*9  inuirt  is  the  most  inferior  court  in  the  whole  ecclesiastical 
held  in  tht*  archdeacon's  absence  before  a  judge  appointed  by 
ailed  his  «>tlicial ;  and  its  jurisdiction  is  sometimes  in  concorrenco 
MS  in  exchisjon  of,  the  bishop's  court  of  the  diocese.  From 
»r,  by  statute  24  lien.  VIII.  c.  12,  an  appeal  lies  to  that  of  the 

iflofy  court  of  every  diocesan  bishop  is  held  in  their  several  cathe 

trial  of  ail  eccleHmsticul  causes  arising  within  thcnr  respective 

a  bishop's  chancellor,  or  his  commissary,  is  the  iudge ;  and  frova 

n  appeal  lien,  by  virtue  of  the  same  statute,  to  the  archbishop  of 

respectively. 

rt  of  nn-hfA  is  a  court  of  appeal  belonging  to  the  archbishop  of 
■rhtTiM»f  thi"  jmli^c  is  culled  ♦the  dean  of  the  archeSj  because  p^g- 
leld  hin  riiiirt  in  the  church  of  Saint  Mary  le  bow,  (saneta  ■■ 
huf,)  thou;;h  all  tho  principal  spiritual  (M>urts  are  now  holden  at 
ion*.  Hi?*  pn»|H'r  juris<iiction  is  only  over  the  thirteen  peculiar 
igin^  to  the  arrhhishop  in  London;  but  the  office  of  dean  of  the 

I  l»efri  f»»r  a  loii:^  time  united  with  that  of  the  archbishop's  prin- 
he  now.  in  riixht  of  the  last-iuentioncd  office,  (as  doth  also  the 
pal  i*i  lUv  urriiliisbop  of  York,)  rt»ceives  and  determines  appeals 
len*'^'^  ot*  all   intV-rior  ecclesiastical  courts  within   the  province. 

II  an  iij»|H-al  Vw<  to  the  kin*;  in  chancer^',  (that  is,  to  a  court  of 
r»intf«l  mihUt  the  kint^'s  ^reat  seal,)  by  statute  25  Hen.  VIII.  c.  19, 
it-Hii  •»t  tin-  Kii;;li>h  ehui-en,  in  the  place  of  the  bishop  of  Rome, 
cxcri.i"i*«il  (hi^  juriHilK'tion  ;  which  circumstance  alone  will  furnish 
by  the  }H»pi-'h  elrrtry  were  so  anxious  to  separate  the  spiritual 
e  t«*ni|>«»n»l. 

rt  **t  f''uli.ir.<  is  a  l>ranrh  of  and  annexed  to  the  court  of  arches, 
iliition  ••vrr  all  those  j»arishes  dispersed  through  the  province  of 
I  :ljo  ini«i«*t  ot*  other  <H«K*eses,  which  are  exempt  from  the  ordi- 
<tion  and  •^uhjeei  to  the  nietn>]H>litan  only.  All  ecclesiastical 
:  tiitliin  th'*«*f  j»eeiiliar  or  exempt  jurisdictions  an\  originally, 
■  ihi*  <-.iiirt  ;  l'n>iii  wliirh  an  apiK'al  lay  f<»rnierly  to  the  pope,  but 
tatute  2.'»  H«-n.  VI 11.  e.  WK  to  the  king  in  chaneerv. 
Tmt^fftr,  lourt  i*  r«»iahli>lMMl  for  the  trial  of  all  testamentary'  causes 
■«fa-»M|  hath  \*'\\  '«'#/».?  nnt,ihilia  within  two  different  dicK-eses.  In 
hi*  pp»l»ati'  of  wilK  iH'ltniiTs.  as  we  have  formerly  seen,(w)  to  the 
\  thf  pn»vinri'.  by  way  of  speeial  pren)gative.  And  all  causes 
e  wilU.  a-lniini'^tratioi/s.  or  lei^aeiesof  such  j>crsons  are,  originally, 
rvin,  lH-f..n«  a  ju«l;re  apiH»inted  l»y  the  archbit^hop,  called  the  judge 
!mti%e  rourt  :  from  whom  an  ai»iK'al  lies,  by  statute  2r>  Hen.  ^^^ 
»  the  kinvr  ill  ehaneiTV,  inj>iead  of  the  pope,  as  formerly.         *• 

fcWiln-B«  offf'^HM  fH-'^m  tn/.  '>  Fiir  farther  fwrtii'al  trt.  mw  Bwii*t  Eocinhi«ieal  Law, 

Woi-I's  Iwtutato  of  Uw  Mvmmaa  Uw,  aad  Oi«klan*t  0r4» 
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I  pass  by  such  ecclesiastical  conrta  as  have  only  what  is  called  a  » 
and  not  a  contentious,  Jurisdiction;  which  are  merely  concerned  in  i 
selling  what  no  one  opposes,  and  which  keep  an  open  office  for  that  i 
(as  granting  dispenaations,  licenses,  faculties,  and  otner  remnants  of  tl 
extortions,)  but  do  not  concern  themselves  with  administering  redreM 
injury  :  and  shall  proceed  to 

6.  The  great  court  of  appeal  in  all  ecclesiastical  causes,  viz.,  the  conrf 
gates,  judices  delegati,  appointed  by  the  kind's  commission  under  his  gn 
and  issuing  out  of  chancery,  to  represent  his  royal  person,  and  hear  all 
to  him  made  by  virtue  of  tlie  before-mentioned  statute  of  Henry  VH 
commission  is  n-equently  filled  with  lords,  spiritual  and  temporal,  and 
with  judges  of  the  courts  at  Westminster,  and  doctors  of  the  civil  law. 
to  Home  were  always  looked  upon  by  the  English  nation,  even  in  the  1 

Eopory,  with  an  evil  eye,  as  being  contrary  to  the  liberty  of  the  sal; 
onour  of  the  crown,  and  the  independence  of  the  whole  realm ;  and  n 
introduced  in  very  turbulent  times  in  the  sixteenth  year  of  king  Steph 
1151 ,)  at  the  same  period  (Sir  Henry  Spelman  observee)  that  the  civil  a) 
laws  were  first  imported  into  England,(n)  But,  in  a  few  years  after,  U 
this  growing  practice,  the  constitutions  made  at  Clarendon,  11  Hei 
account  of  the  disturbances  raised  by  archbishop  Becket  and  other  s 
the  holy  see,  expressly  declare,(o^  that  appeals  in  causes  ecclesiastical  i 
lie,  from  the  archdeacon  to  the  oiocesan;  from  the  diocesan  to  the  ar 
of  the  province ;  and  from  the  archbishop  to  the  king ;  and  are  not  ti 
any  farther  without  special  license  from  the  crown.  But  the  nnhapp 
tage  that  was  given,  in  the  reigns  of  king  John  and  his  son  Henry  the 
^A-.|  the  encroaching  'power  of  the  pope,  who  was  ever  vigilant  to 
-I  all  opportunities  of  eatending  his  jurisdiction  hither,  at  lengt 
the  custom  of  appealing  to  Rome  in  causes  ecclesiastical  so  strong]] 
never  could  be  thoroughly  broken  oif  till  the  grand  rupture  happem 
reign  of  Henry  the  Kightli ;  when  all  the  jurisdiction  usurped  by  th( 
matters  ecclesiastical  was  restored  to  the  crown,  to  which  it  originally  1 
so  that  the  statulo  2b  Hen.  VIII.  was  hut  declaratory  of  the  antient  1 
realm. (p)  But  in  case  the  king  himself  be  party  in  any  of  these 
appeal  docs  not  then  lie  to  him  in  chancerj-,  which  would  he  absurd 
the  statute  24  Hen.  VIII.  c.  12,  to  all  the  nishops  of  the  realm,  asst 
the  upper  house  of  convocation.' 

7-  A  commission  of  review  is  a  commission  sometimes  granted, 
ordinarj-  cases,  to  revise  the  sentence  of  the  court  of  delegates,  v 
apprehended  they  have  been  led  into  a  material  eri-or.  This  comm 
king  may  grant,  although  the  statutes  24  &  2b  Hen.  VIII.  before  cit4 
the  sentence  of  the  delegnles  definitive :  because  the  pope,  as  snprem 
the  canon  law,  used  to  grant  such  commission  of  review ;  and  such 
as  the  iJope  heretofore  exerted  is  now  annexed  to  the  crownfj)  by  a 
Hen.  Vlli.  c.  1,  and  1  Eiiz.  c.  1.  But  it  is  not  matter  of  right,  whicl 
ject  may  demand  ex  tlebito  justitia,  but  merely  a  matter  of  favour, 
therefore  is  otlen  denied. 

These  are  now  the  principal  courts  of  eeclesiastical  jurisdiction 
which  arc  allowed  to  bo  courts  of  n'cord ;  no  more  tlian  was  another  i 
fovournblc  jurisdiction,  but  now  deservedly  annihilated,  vi«.,  the  » 
king's  high  commission  in  causes  ccclosiustical.     This  court  was  ei 


*  No  9uoh  axfombly  can  cxift  a»  oil  the  bisbopB  of  the  renim  in  anjr  hou 
ration.  But  the  Htntiite  xftyit  thai  ihe  nppodl  shall  be  to  the  bishop*,  abboti 
of  the  upji^r  house  of  the  conrornlion  nl'  the  province  in  which  the  cause  of  I 
Therefore,  in  thp  province  of  York,  the  a|>{>oal  lies  now  to  the  archbishop  > 
bishops ;  in  tlie  province  of  Canterbury,  to  the  rest  of  the  bench  of  bisliopa. 
280,  n.  m.  When  the  dele^ateg  are  <^uAlly  divided  in  opinion,  so  that  I 
can  be  pronounced,  a  comroismon  of  a^unct^  may  issue.    See  v  i"-»-—  • 
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the  king  in  chancery,  as  may  bo  collected  trom  statute  25  Hen.  VIII. 
which  dirccis  the  appeal  from  the  archbiuhop's  courts  to  be  determined  h 
sons  named  in  the  king's  commiBsion,  "  like  aa  in  case  of  anneal  fVom  the  ad 
court."  But  this  is  also  oxproflsly  declared  by  statute  8  Etiz.  c.  b,  which  « 
that  upon  appeal  made  to  the  chancery,  the  sentence  definitive  of  the  dtA 
appointed  by  commission  shall  he  final. 

Appeals  from  the  vice-admiralty  courts  in  America,  and  our  other  plant 
and  settlements,  may  be  brought  before  the  courts  of  admiralty  in  Ed 
as  being  a  brunch  of  the  admiral's  jurisdiction,  though  they  may  ti 
brought  before  the  king  in  council.'  But  in  case  of  prize  vessels,  taken  i 
of  war,  in  any  part  of  the  world,  and  condemned  in  any  courts  of  adn 
or  vice-admiralty  as  lawful  prize,  the  appeal  lies  to  certain  commissioi 
appeals  consisting  chiefly  of  the  privj'  council,  and  not  to  judges  del 
And  this  by  virtue  of  divers  treaties  with  foreign  nations ;  by  which  par 
couris  are  established  in  all  tbe  maritime  countries  of  Europe  for  the  decii 
this  question,  whether  lawful  prize  or  not  ;*  for,  this  being  a  question  b 
subjects  of  difterent  states,  it  belongs  entirely  to  the  law  of  nations,  and 
the  municipal  laws  of  either  country,  to  determine  it.  The  original  ci 
*701  ^'''''^'^  "''^  question  is  'permitted  in  England,  is  the  court  of  adm 
J  and  the  court  of  a]>peal  is  in  efl'cct  tlie  kind's  privy  council,  the  m 
of  which  are,  in  consequence  of  treaties,  commissioned  under  the  great  < 
this  purpose.  In  1T4!4,  for  the  more  speedy  determination  of  appei 
judges  of  the  courts  of  Westminster  hall,  though  not  privy  counselloi 
added  to  the  commission  then  in  being.  But  doubts  being  conceived  eon 
the  validity  of  that  commission  on  account  of  such  addition,  the  sa 
confirmed  by  statute  22  Geo.  II.  c.  3,  with  a  proviso  that  no  senteno 
under  it  should  be  valid  unless  a  majority  of  the  commissioners  preae 
actually  privy  counsellors.  But  this  did  not,  I  apprehend,  extend  to  ani 
commissions ;  and  such  an  addition  became  indeed  totally  unneceR.>4ar 
course  of  the  war  Avhich  commenced  in  1750 ;  since  during  the  whole 
war,  the  commission  of  appeals  was  regularly  attended  and  all  its  d 
conducted  by  a  jndge  whoso  masterly  acijuaiiitance  with  the  law  of  nati 
known  and  revered  by  every  state  in  Euroi)e.(y)* 

tiinAjtW  i"." 'tl'iu  ICnBlL^  r..urt  ^.  hi.  I'ri».i,.n  >u.-J.--ij-. 

*  Dut  now,  hv  >'tiit.  3  &  A  W.  IV.  o.  41.  f,  2,  all  H]>]wals  are  to  be  made  to  the 
council  from  the  court  of  uilinindiy  or  vice-aihnirulty,  or  any  other  court  in 
and  otlii^r  hrr  ui^ji'sty'ii  doiniuLoiix  ulniiad  ;  and.  liy  b.  3,  all  ujipeuls  may  be  m 
the  judii'iiil  conmiittw. — Steh-.\rt. 

*  Ami.  in  order  1«  pive  eflln't  to  this,  tlie  iiriif  opts  passed  at  the  commence: 
war  usually  )irovide  that  i>hi]>!>  and  p»oil'<  takon  from  the  enemy,  whether  by 
nnvy  or  liy  jirivatei'rs.  inii^t  first  lii-  cDinU'miK'il  in  iiome  court  of  oilniiralty 
prize  Wl'ore  iiny  rijjhl  in  jM)int  of  wilid  ciijovnicnt  ran  uocnie  to  ihe  cnptorn :  ni 
direPtioiiH  ure  iircxcriln-d  for  dulv  iiroi-ecdiiig  to  such  sentence.  See  the  19  G 
07.    1  WiU.  2*1.    4  Kol>.  ,■>.■>.— CicLTTv. 

*Tliis  Ki>(>m»  incorn-i't :  fur  qut-stions  if  this  nature  are  tried  in  the  [irize  ca> 
is  quite  dJHtinct  fmni  the  ndiuiriilly  mnrt.  otiu'nvise  called  the  instance  co 
whole  NyHliml  of  litigation  and  Jiiri^)>n)d>-n<'p  in  the  prize  court  is  tieculiar  to  i 
Doup.  n'.H.  The  jud;ie  of  the  ailniiralty  court,  thnujih  uIho  the  judge  of  (he  p 
is  appointed  liv  a  ninimisKion  under  the  ^reot  Henl,  which  enunieroteit  }>arti> 
well  OH  gt-ncrally,  every  ohj.ft  of  his  jurisdiction,  hut  not  a  word  of  priie. 
614.  The  .iudfli'  of  tht>  i>riz<>  onurl  ix  ii]>j>oint*<il.  and  the  court  authoriied,  by 
■ion  under  the  great  rpuI  dim<ti-<l  to  him.  to  will  und  require  the  court  of  itdm 
the  lieutenant  and  jiidp;  nf  the  xume  court,  his  Kurrojinte  or  »urro)cAte«,  an> 
thereby  Huihorizeil  and  retjuirpi!  toiiroreciliiiinnalland  oil  manner  of  capture 

Srize.  and  rcjirisalii,  of  all  fWiy*  and  {iochIh  that  are  or  ?hatl  be  taken,  and  t 
etermine  occordinfl  to  the  course  of  the  a<lmiridty  and  the  law  of  nation*.  Si 
see  liirlher.  hm  to  the  jurisdictiim  and  proceed in)n<  in  the  prize  court,  pnl. — Ci 

*  Lord  Mnnsfi<>1d  is  here  oUudi-d  to.  The  answer  to  tbe  Erpctitiott  da  Mi 
mgned  by  Kir  U.  Lee.  Judge  of  the  prerontive  court.  Dr.  Paul,  adrocatMen* 
Ryder,  attorney,  ond  Sir  W.  Murray,  solicitor-general;  but  loid  liananeU 
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CHAPTER  VI. 
OF  COURTS  OF  A  SPECIAL  JURISDICTION. 

N  th^  two  pnx»«Nlinj(  chnptors  we  have  considered  the  several  coarts  whoso 
ji'^ij*  ti"ti  iH  puMir  and  ^oneniL  and  which  are  so  contrived  that  some  or 

■  .'■'  '•(  ih«*in  may  adininiKtcr  redress  to  evi^ry  |)OSMib]e  injur}"  that  can  arise  in 
'•:■  ii.ii.z'i"m  at  lar^e.  There  3*et  remain  certain  others,  whoso  jurisdiction  is 
;'.i'-  :irt-i  -{nM-ial.  <'(>ntine<l  tu  jiarticular  sjiots,  or  instituted  only  to  redress 
:-••    jiar  if; curios.     Tht-JH?  are, 

i  T;.-  ii»n—t  loiirli*.  inMitute<l  for  the  government  of  the  king's  forests  in 
.  '^- -v'l*  |.:trt<«  •»!'  the  kingdom,  and  f(»r  the  punishment  of  all  injuries  done  to 
'  k  u^  -  ir^T  i»r  ff 7i<.<«>«,  to  the  nrt  or  greensward,  and  to  the  covert  in  which 
•■  •    I'.—r  an*  Io»l:riHj,     Thrst*  are  the  courts  of  attachtiamts,  of  regard^  of  swrin- 

•  •   4r.-i  ••T"  jK-^fi'-t-jo^'it.     ].  The  court  of  attachmentSj  toood-moteSy  or  forty-days 
.-:  :•  !.#  U-  hflii  Utbre  the  vcrdcnirs  of  the  forest  once  in  every  forty  days;(rt) 

1'  :  •  :ri->titnt«'«l  t<»  in({uire  into  all  offenders  against  vert  and  venison  ;(/>)  who 
'  :*.  ■•-  att:Mh«-<l  hy  their  iNnlies,  if  taken  with  the  mainour,  (ornuu'tKX'Uvre,  a 
%  '  t    f.at  :!s  in  tin*  verv  act  of  killing  venii^on,  or  stealing  wood,  or  preparing 

*  :.  I",  i.r  I'V  tn-Mli  aiifl  immediate  pursuit  atter  the  act  is  done  ;(c)  else  they 
:..<  '-•  at!:4iiifi|  hy  thfir  iroods.  And  in  this  foiiv-davs  Cf)urt  the  foresters  or 
1  ---rM  ;irf  Til  hriii;;  their  attachments,  or  presentments  de  viridi  et  venatione; 

%»pj»-nin»  api»  to  n»<'eive  the  same,  and  to  enroll  them,  and  to  certify 

.    .•   1-r  Tfi.  ir  -r:iN  t«»  tlu*  i-ourt  of  iiiKiici*-si*at  or  swainmote  :f//)  for  this 

"     1-.  "i  V  iii'i^iin'  oi'.  Init  n(»t  riuivirt,  otfViidei's.     2.  The  court  «>f  ny'/''/,  or 

■  •  .    •:    J  •^''•.  i*  t«»  In*  hnl'jfii  t'vrrv  third  vear  tor  the  lawini;  or  expflitation 
..»-•  ■'-    A  iii-h   ■«.  d'liH'  hy  i-iiltiiig  otf  the  claws  and  hall  for  *pfloti')      r+-.> 

•   -.•..••.,  pn'Vi'iit  ihrni  from  nnining  alU'r  deer.O  )  NooiIht  d<»irs     "■ 

■    !-■  ••-  a-,   t'l  luthuf  lawiHJ  or  fxpeditated.  for  none  others  W(>n'  jn'rnnttfd 

-     -.   '.'•    w.'Mri  tlif  ]inTiiii't'*  of   the    forest;    it    hvini;    siij»jiMSiMi    thai    the 

_'      !   •:..-..-.  :iiiti   iht"»r  oiilv,  was  necrssarv  for   thr  dflV-ii^e   <»f  a   man's 

'*     V\i»'  i-oiirt   oi' Airr  #/lm/»^'   is  ti»   1k»   holden    hefore  thr  vorderors,  as 

-      •.   t:,.    *i.-w:ini  of  tin*  >Wfih-moie.  thrice  in  evrrv  v«*ar,i7)  the  sweins 

;.  r-  \\:ir»in  t  ho  fiirr>l  (oinposin:;  tlir  jury.     The  ])riii('ipal  jurisdirtjoii 

i"'  .*.  iir*t.  to  iiii(iiir<*  iiit<»  the  o|)|ire^«*ioiis  and  grievanco«*  committed 

•*;      r«  .ii    tli"  t«»n*««t  ;  "  dtsujur-^ini  rntitttn'  funstitrinniin^  ft  tilinruin  tuifiis- 

'   •    'f;   »"   ./.    *  >rtini  •iftprrssntftih'is  pnjuil'f  rt''f{'<  /////f/> ;"  and,  ^eco^dIy,  to 

)ir<  M'iitnK-ni>  nrtitii-d   from   the  court  of  attachment  against 


1  •  '  •  • 


{'   f.-i^   fU'M   III    :.  V  .•    n.i.l. 

■  •  .'    f'lr^  ,U  htr*  t.  c.  <. 

i         ■  .-rt*     I-      |f|. 


•    1  ■         ■  v.-  :il-  tli.it  IT  w.i*  •■iitiifly  lii'»  own  ri>ni{iii'sition.     Ilnlliiliiy's  LilV'  of  Lord 

t        .  -:  .r     .  \    \  \V.  IV.  1".  -II.   \  'J,  :ill  ;i}i|»(mN  <»r  ajijilirat'on-*  in  prizo  .-suits 
-    ■  .fc  !•   •     •■••   K.iM  III  "•■•ufu'il.  and.  \*\  "i.it.  ••  A  7  Vi<-t.  c.  '.\^,  may  K»  r«*t*i'rr»*d  to 

■  ■•'i."i.*' I  ih-  i-rixy  i<>Mn«-il.  ^\lii«'li  i-*  now  tin*  jrrcat  c<»urt  of  aj»|H'al  as 

'  .      -  .  ir.'.i.'-  .L !f-i.i*ti''.»l  niitT*'!*-. — Sti:u  \kt. 

•• -•   K   ■■    I  i!:-'Ti    I'liiirt-  of  .iilniir.iltv  ••.\i-t«*d  in  nio<t  of  th»*  eolonif*  whirh 

"f  .-  .•    ■-■  i:i:-    •:..    1"!::!.  •!  <t:it.  «.      !»>  ihf  Artii*lt"<  of  rnnfi»<h*ration.  <  V>nj»rt"<<  w;vs 

-;  •      i;  f-   Ti*  ■"'•rr-  t"«r  ili**  Tri  il  of  pirnit'*  and  ffloni**?*  coniniitt«'d  «>n  tho  lii;:h 

..     .  •     — '.»'  i.-h  ..'iirt-  for  r w\\\\z  and  dftcnninin^  finally  ai»|K»aU  in  all  o;i.m»^  of 

-■    ,--        !'..    iK.-  i^>n»tituti<>n  of  tin*  t'iiit»'d  Siat«-*.  art.  W,  it   i-*  i>n)vidtMi   tliat   the 

-•  «-r    *  •li»*  rnit.-»l  *^tati-  *hall  fxt«*n«l  to  all  cnsos  of  admiralty  and  maritini« 

-    -f.        T>:«*  «i»u'ni*-iTi  "f  ••I"  all    i-jL-^fx   of  admiralty  and   maritinif*   jurisdiction, 

-.-/  -  A— •  "f  ''uptiir—  nviil**  within  the  water*  of  the  Vnitiil  Stat**-*  or  within  a 

.  .."-'    -»^*-   'f  ih«'  ii»»vi*  or  "li«»rf»  tli«'rf'«if.  '\*  now  v4Mte<l  in  tln»  di'<trict  court.**  of  the 

•— :  "^A***       Krofn  th»-*»'  «'«Mirt-i  an  m|»jm'hI  li«-*  to  the  nrf^nf  nuirt^,  and  from  thcno«»  to 

^  •  ^?»*t»»  *  '-Ttirt  of  ch**  rnttinl  Si.ite!«.    Act  of  Congniw  24  Sept.  178l»,  a.  9.    I  Story's 
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offences  in  vert  and  Tenisoii.{A)  And  this  court  may  not  only  inquire,  b 
vict  hIso,  which  conviction  shall  be  certified  to  the  court  of  justiee-eeal 
the  seals  of  the  Juiy ;  for  this  conrt  cannot  proceed  to  judgnieDt.(i)  I 
principal  court  is,  4,  The  court  of  ju»(ice-«efl(,  which  is  held  before  tb 
justice  in  eyre,  or  chief  itinerant  Judge,  capitalis  justiciariw  in  ifiner^ 
deputy  J  to  hear  and  determine  ull  trespu^sus  within  the  forest,  and  all 
of  franchises,  liberties,  and  privileges,  and  all  pleas  and  causes  wfaa 
therein  ariBing.(A;)  It  may  also  proceed  to  try  presentments  in  the  ! 
courts  of  the  forests,  and  to  give  judgment  upon  conviction  of  the  bw« 
And  the  chief  justice  may  therefore,  after  presentment  made,  or  indl 
ibund,  but  not  Defore,(/)  issue  his  warrant  to  the  officers  of  the  forest  t4 
hend  the  offenders.  It  may  bo  held  every  third  year ;  and  forty  day! 
ought  to  be  given  of  its  sitting.  This  court  may  fine  and  imprison  for  t 
within  the  forest, (m)  it  being  a  court  of  record :  and  therefore  a  writ  ^ 
^-o  -)     lies  from  hence  to  the  court  of  'king's  bencb,  to  rectify  and  redr 

-'  mal-ad  ministrations  of  justice  ;(n)  or  the  chief  justice  in  eyre  may 
any  matter  of  law  into  the  court  of  king's  bench. (ol  These  justice* 
wore  instituted  by  king  Henry  XL,  a.d.  1184, fp)'  and  tneir  courts  were  f 
Ter\'  regularly  held :  but  the  lust  court  of  justice-seat  of  any  note  was  thai 
in  tne  reign  of  Charles  I.,  before  the  earl  of  Holland ;  the  rigorons  prof 
at  which  are  reported  by  Sir  William  Jones.  After  the  restoration  : 
was  held,  pro  forma  only,  before  the  earl  of  Oxford  ;(^)  hut  since  th< 
the  revolution  in  1688,  the  forest  lawa  have  fallen  into  total  disuse,  to  tJ 
advantage  of  the  subject.' 

II.  A  second  species  of  restricted  courts  is  that  of  commissioners  o 
This  is  a  temporary  tribunal,  erected  by  virtne  of  a  commission  under  ti 
seal ;  which  formerly  used  to  be  granted  pro  re  nata  at  the  pleasure 
crown, (r)  but  now  at  the  discretion  and  nomination  of  the  lord  chancel 
treasurer,  and  chief  justices,  pursuant  to  the  statute  23  Hen.  Till.  c.  6 
jurisdiction  is  to  overlook  the  repairs  of  sea-banks  and  sea-walls,  and  th 
ing  of  rivers,  public  streams,  ditches,  and  other  conduits  whereby  an; 
are  cairied  off:  and  is  confined  to  such  county,  or  particular  distrio 
commission  shall  expressly  name.  The  commissionera  are  a  court  ol 
and  may  fine  and  imprison  for  contempt  ;(s)  and  in  the  execution  of  tl: 
may  proceed  by  jury,  or  upon  their  own  view,  and  may  take  ordei 
removal  of  any  annoyances,  or  the  safeguard  and  conservation  of  thi 
within  their  commission,  either  according  to  the  laws  and  customs  ' 
ney  marsh,(t)  or  otherwise  at  their  own  discretion.  They  may  ah 
such  rates,  or  scots,  upon  the  owners  of  lands  within  their  district  as  tl 
judge  necessary;  and,  if  any  person  rel'uses  to  pay  them,  the  comm 
may  levy  the  same  by  distress  of  his  goods  and  chattels;  or  they 
statute  23  Hen.  VIII.  c.  5,  sell  his  freehold  lands  (and,  by  the  7  Anne, 
,-. -.    copyhold  also)  in  order  to  pay  such  *8cots  or  assessments.    But  I 

-*    duct  is  under  the  control  of  the  court  of  king's  bench,  which  will  p 


fj  JbhL  'JM.  mm  which  liiw>  ill  oonaMgntn  of  ■•*■ 

njJtonira.  uf  mdn  Ugbl  and  dlnctkiB.    t  Idm.  1I(. 

j<)  Nonb'i  Life  or  Lonl  OiilMt)rd,  U. 

'By  the  57  Geo.  III.  c.  61,  the  offices  of  them  justices  are  abolished  on  thete 
of  their  then  existing  interests,  and  the  saUriea  of  the  abolished  offices  ar« 
part  of  theconxolidated  fund. — CaiTrr. 

'All  the  forasta  which  were  mode  after  the  conquest,  except  New  Forest 
■hire,  created  by  William  the  Conqueror,  were  disafforested  by  the  eMarta  d$  fix 
forest  of  Hampton  Court  was  eKtabliflhed  by  the  authority  of  parliament  in  tit 
Hen.  VIII.  The  number  of  forests  in  England  is  sixty-nine.  4  Inst.  310. 
enforced  the  odious  forest  laws,  as  a  source  of  revenue  independaot  of  the  par 
CaaisriAy. 
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Mftkh  aay  illml  or  tjnnnical  proceedings.(if)    And  yet,  in  the  reign  of  king 
}«■«  L,  (8  Nor.  1616,)  the  pnvy  eoansel  took  upon  them  to  order  that  no 


artmi  or  eompbunt  should  be  proeecnted  against  the  commissioners  unless 
Mm  that  board ;  and  committed  several  to  prison,  who  had  brought  such 
attMW  at  oommoii  law,  till  thev  should  rdease  the  same :  and  one  of  the  reasons 
far  diitharipiig  Sir  Edward  doke  fh>m  his  office  of  lord  chief  justice  was  for 
foatsaaacing  thoee  legal  proceedings.(v)  The  pretence  for  which  arbitrary 
■iiiwci  waa  no  other  than  the  tyrant's  plea(to)  of  the  necessity  of  unlimited 
fwcn  in  works  of  evident  utility  to  the  public,  **  the  supreme  reason  above  all 
WMons.  which  is  the  salvation  of  the  king's  lands  and  people."  But  now  it  is 
t^tMiix  held,  that  this  (as  well  as  all  other  inferior  jurisdictions)  is  subject  to  the 
dvrmiooarj  coercion  of  his  majesty's  court  of  king's  bench.(x) 

IIL  The  coort  of  policies  of  insurance,  when  subsisting,  is  erected  in  pursuance 

«f  the  statute  48  Elis.  c.  12,  which  recites  the  immemorial  usage  of  policies  of 

iMiiice,  **  by  means  whereof  it  oometh  to  pass,  upon  the  loss  or  perishing  of 

isr  fihip,  there  followeth  not  the  undoing  of  any  man,  but  the  loss  lighteth 

ntibcr  easily  upon  many  than  heavy  upon  few,  and  rather  upon  them  that  adven- 

tor  aot  than  upon  those  that  do  adventure :  whereby  all  merchants,  especially 

tkte  of  the  younger  sort,  are  allured  to  venture  more  willingly  and  more 

ttthf :  and  that  heretofore  such  assurers  had  used  to  stand  so  justly  and  pre- 

cMr  upon  their  credits  as  few  or  no  controversies  had  arisen  thereupon ;  and 

if  any  had  jn^wn,  the  same  had  fh>m  time  to  time  been  ended  and  ordered  by 

crrtaia  i^rave  and  discreet  merchants  appointed  by  the  lord  mayor  of  the  city 

0^  I»odiin;  as  men  by  reason  of  their  experience  fittest  to  understand  and 

*pr«dily  decide  those  causes :"  but  that  of  late  years  divers  persons  had  with- 

^vu  tht*m<«olves  from  that  course  of  arbitration,  and  had  driven  the  assured 

%i  bnni;  iM*|ianite  aetionn  at   law  agaiuHt  each  assurer:   it  therefore  enables 

tbr  *I«>rJ  chanreilor  veariy  to  grant  a  standing  commission  to  the  judge     p^^. 

*^  ih*  ailniimUy,   the   reconier  of  Jjondon,  two  doctors  of  the   civil     »•   * 

iav.  tvo  oHumon  iawyers,  and  eight  merchants;  any  three  of  which,  one  boine 

A  ':rilian  or  a  liarrister,  are  thereby  and  by  the  statute  13  k  14  Car.  II.  c.  28, 

«tnpi'V«-red  t'»  determine  in  a  summar}'  way  all  causes  concerning  policies  of 

*««*--: ranoe  in  I>»iid(m,  with  an  appeal  (by  way  of  bill)  to  the  court  of  chanc(^'. 

Rat  the  juri!*«liction  l»eing  somewhat  defective,  as  extending  only  to  London, 

an-l  to  no  other  a<*surances  but  those  on  merchandise,(y)  and  to  suits  brought 

\t  tik*  aM^ured  only,  and  not  by  the  insurers,(j)  no  such  commission  has  of  late 

T«^ri  i^ut-^l :  but  insurance  causes  are  now  usually  determined  by  the  verdict 

'<  a  jur^*  of  int'rchants,  and  the  opinion  of  the  judges  in  case  of  any  legal 

4'>fiM*;  vhenrliy  the  dei'ision  is  more  speedy,  satistacton%  and  final :  though  it 

»  t<i  hr  wi*he«l  that  some  of  the  parliamentary'  powers  invested  in  these  com- 

^.•*}'»n*,  e«p«*<*ially  for  the  examination  of  witnesses,  either  beyond  the  seas  or 

■f»^l;!y  ip'inir  '"it  of  the  kingdom.(/i)  could  at  present  be  adopted  by  the  courts 

f-f  Wr«t minuter  hall,  without  rtM|uiring  the  consent  of  parties. 

IV  Thr  i-^mrX  of  the  nuirshaliteii^  ami  the  pn lace-court  at  Westminster,  though 
:»  •  d.«t:nf-t  <»<»urti*,  are  frequently  confounded  togt»ther.-  The  former  was 
■-r^.x^iy  bi>Mt'n  U'fore  the  steward  and  marshal  of  the  king's  house,  and  was 
:.vKitatr«i  to  administer  justice  between  the  king's  domestic  servants,  that  they 
m^/^t  not  U*  drawn  into  other  i*ourts  and  thereby  the  king  lose  their  ser\'ice.(6) 
I:  %*•  formrriy  held  in,  though  not  a  part  of,  the  aula  regis^ic)  and,  when  that 
*!•  •al-livj.|ol'.  remained  a  distinct  jurisiliction :  holding  ^)lea  of  all  trespasses 
=ijttr<l  vithin  the  verge  of  the  CHiurt,  where  only  one  ol  the  parties  is  in  the 
•  dij«nc«tic  service,  { in  which  case  the  inquest  shall  Ihj  taken  ny  a  jurj'  of  the 
:rT.  and  of  all  debts,  contracts,  and  covenants  where  both  of  the  contract- 
I  belong  to  the  royal  household;  and  then  the  inquest  shall  be  r^a 
uf  men  of  the  house*hold  only.((/)     By  the  statute  of  13  Ric.     >- 

«•!  0«L  Jm.  SM.  <•)  Stat.  M  A  14  Ctf.  U.  c.  21.  H  3»  4. 

(»)  I  Biriilr.  HI. 
(•)  FM.  1. 1.  e.  S. 
if)Mtk,mm,9mi.    1BUw.Le.JL    SUt »  Biw.  HL  «k 

1  ioaiw.ilL  14.1,0.1 
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II.  Bt,  1,  c.  3,  (in  affirmance  of  the  common  law,)^ej  the  verge  of  the  «n 
this  respect  extends  for  twelve  miles  round  the  King's  place  of  reBiden 
And,  ae  this  tribunal  was  never  sabjectto  the  jurisdiction  of  the  chief  jasti 
no  writ  of  error  lay  from  it  (thougn  a  court  of  record)  to  the  king's  oenc 
only  to  ))arliament,(^)  till  the  Btatutes  of  5  Edw.  III.  c.  2,  and  lU  Edw.  ] 
2,  o.  3,  which  allowed  such  writ  of  error  before  the  king  in  his  palace, 
this  court  being  ambulatory,  and  obliged  to  follow  the  king  in  all  his  prog 
BO  that  by  the  removal  of  the  household  actions  were  frequently  discontini 
and  doubts  having  arisen  as  to  the  extent  of  it8jurisdiction,(t)  king  Chft 
in  the  sixth  year  of  his  ret^n,  by  his  letters-patent  erected  a  new  co 
record,  called  the  curia  palatU,  ot  palace-court,  to  be  held  before  the  stew 
the  household  and  knight-marshal,  and  the  steward  of  the  court,  or  his  di 
with  jurisdiction  to  hold  pica  of  all  manner  of  personal  actions  what 
which  shall  arJHO  between  any  parties  within  twelve  miles  of  his  nu 
pulaco  at  Whitehall. (A:)  The  court  is  now  held  once  a  week,  togethe 
the  antient  court  of  marshalsca,  in  the  borough  of  Soutbwark :  and 
of  error  lies  from  thence  to  the  court  of  king's  Dcnch.  But  if  the  caua 
any  considerable  consequence,  it  is  usually  removed  on  its  first  commenc 
together  with  the  custody  of  the  defendant,  either  into  the  king's  be 
common  pleas,  bv  a  writ  of  habeas  corpus  cum  causa :  and  the  inferior  b 
of  the  court  hatli  of  late  ^cars  been  much  reduced  by  the  new  courts 
science  erected  in  the  environs  of  London ;  in  consideration  of  which,  tl 
counsel  belonging  to  these  courts  had  salaries  granted  them  for  their  1 
the  statute  23  Geo.  II.  c.  27.* 

*A  fifth  species  of  private  courts  of  a  limited,  though  exteouv 
diction,  are  those  of  the  principality  of  Wales,  which,  upon  its  th 
reduction,  and  the  settling  of  its  polity  in  the  reign  of  Heniy  the  Eighth,! 
erected  all  over  the  country ;  principally  by  the  statute  34  &  3&  Hen.  VII 
though  much  had  been  before  done,  and  the  way  prepared,  by  the  sU 
Wales,  12  Edw.  I.,  and  other  statutes.  By  the  statute  of  Henry  the 
before  mentioned,  court-barons,  hundred,  and  county  courts  are  thei 
blished,  us  in  England.  A  session  is  also  to  be  held  twice  in  every  year 
county,  by  judgeB(,m)  appointed  by  the  king,  to  ho  called  the  great  eoa 
the  several  counties  in  Wales :  in  which  all  pleas  of  real  and  personal 
shall  bo  held,  with  the  same  form  of  process,  and  in  as  ample  a  mannc 
the  court  of  common  pleas  at  Westminster  :(n)  and  writa  of  error  S 
from  judgments  therein  (it  being  a  court  of  record)  to  the  court  of  king' 
at  Westminster.  But  the  ordinary  original  writs  of  nrocess  of  the  king' 
at  Westminster  do  not  run  into  the  principality  of  Wales  :{e)  though  pi 
execution  <Iocb  ;{>>)  as  do  also  prerogative  write,  as  writs  of  certiorari,  qtt 
mandamus,  and  the  like.(i7)  And  even  in  causes  between  subject  and  eu 
prevent  injustice  through  family  factions  or  prejudices,  it  Ib  held  la' 
caiiseM  of  freehold  at  leant,  and  it  is  usual  in  all  others)  to  bring  an  actio 
Englifih  courts,  and  trj-  the  same  in  tlio  next  English  county  adjoining 
part  of  WalcM  where  the  cause  arii)es,(r)  and  where  the  venue  is  laid, 
the  other  hand,  to  prevent  trifling  and  frivolous  suits,  it  is  enacted,  h^ 
13  Geo.  III.  c.  51,  tnat  in  prnnnal  actions,  tried  in  any  English  c-ount; 
the  cauise  of  action  arose,  and  the  detendant  resides  in  Wales,  if  the 
shall  not  recover  a  venlict  for  ten  pounds,  he  shall  be  non-suited  and 
(•)  2  Unit.  SM.  (■ncw.iwi.  s»ik,  *». 

■  tnm»'Btof  l)KrrHwff«(ftiuucit»llaiir.  lUckn'iMc     aUnril.e.lf.    IS  IIm.  lU.  e.  H.  * 
vrfdf.  bH,t<l.  114.  Ci  t  Koll.  Hrp.  Kl- 

(>|iaal«r.^t.    IOBFP.T*.  OilBubtr.  TM.    ISnnd-Ua.    Hajm-lOt. 


•The  bufiuoHM  of  the  court  was  niut-h  reduced.— first,  by  the  erection  of 
conocience  in  tli^  environs  of  l^indon,  and  n<-xt  by  the  eatabliahment  of  lb 
ooujrts  1  and  the  court  itself  was  finally  abolished  by  sUtute  12  &  13  Viot,  Cu  101 
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:■:• :.  iaijt's  n-wti*.  viiiIoM  it  be  f(?rtified  by  the  judge  that  the  freehold  or  title 
•a::..   {'nrKiiialiy  in  quo8tion,  or  that  the  cause  was  proper  ♦to  l)e  tried,     p,^.^ 
:.  -v  .'.  Kii::li;*h  f«»uiily.     And  if  any  trunsitor y  nvi'ionj  the  cause  whereof     "• 
•'  -   ar.i  the  defendant  is  ri'sidont  in  Wales,  shall  i>e  brought  in  any  English 
.-  '\.  anil  tho  plaintiff  sliali  not  recover  a  venlict  for  ten  pounds,  the  plain- 

*  -*  -..Jiil  K-  niMi^uitfd.  and  sliail  pay  the  defendant's  costs,  deducting  thereout 
:.    -.fii  r»-n»vt'rt»il  by  the  voniict.* 

'•  I    Tiir  fi»ur!  t>l'  the  duchy  chamber  of  I^ncaster  is  another  special  juris- 
:i.  lit  i-i  U*fi»n*  tlie  chancellor  of  the  duchy  or  his  deputy,  concerning  all 

•  .*  ■ '    :  t-jiiity  n'latihg  to  ian<ls  holdcn  of  the  king  in  right  of  the  duchy  of 
1-    -•••  r    •     wliirh  is  a  thing  very  distinct  from  the  county  palatine,  (which 

J.-'  ;:-  -M  panitc  chancery,  for  sealing  of  writs,  and  the  liKe,)(^)  and  com- 
'  •  :.:•!.  !•  rriiiifA*  which  lies  at  a  vast  distance  from  it;  as  particularly  a 
-    ...r^'    d'.-Triit  -urniuiidiMi  by  tl»e  city  of  Westminster.     The  proceedings 

•  -  •    iirt  an*  the  same  as  on  the  etpiity  si<Ie  in  the  courts  of  excho<[uer 

.'  ■ .  rv  :  u     ?»•»  ihut  it  seems  not  to  be  a  court  of  n.»conl :  and  indiHMl  it 

•  :.  :.  ■••iiii  that  tho^t•  courts  have  a  concurrent  jurisdiction  with  tlie  ducliy 
"•   j'  i  »ii:iy  Take  cognisance  of  the  same  causes.(r) 

'•ii    A:i":lier  ^peeie**  of  private  courts,  which  an^  of  a  ]imite<i  local  juris- 

•  •.  :ir:i  huvi-  lit  the  hanie  time  an  exclu>ive  cogni»ince  of  i>leas,  in  matters 
'  '•  :-.  .^'\  :i;i<l  civil  eipiity.cri  are  thosi*  whi<'h  appertain  to  the  counties  pala- 

:  I  r..-.t,.,.,  Lancaster,  and   Ihirham,  and  the  roval  franchise  of  Klv.(x)* 
V  .  "M  .  a--  in  the  principality  of  WalcH,  the  king's  onlinarj*  writs,  issuing 
.   jr.  at  -^lal  out  ot"  chancerv,  do  not  run;  that  is,  thev  are  of  no  force. 
•  r:_:ir.aJv  all  juni  rfjiiliii  weiv  jTRUiteil   to  the   lonls  of  these  counties 
•:•■.    iial  lit  ciiinM.  the  m»K'  adiniiii>tr:ition  of   justice   by  their  own 
..    ;■"  ■.:■   1  I  \   tlicih^rlvi-.  and  not    bv  the  cmwn.      It  winiid  therefoiv  be 
.     .-  r-r  il'«-  kill::  t«i  -ciiil  hi-^  writ  t<»  direct  the  iud;;e  of  another's  court 
'  '    I'.r..  r  !'•  ailniihi-*t«  r  jii«.tire  between  the  Miit<irs.     Hut  when  the  j)rivi- 
■  •      —   <    'iintu—  palatine  and  fran<-lii>es  were  abridLTcd  by  statute  Li"  Hen. 
_r    •  u;i*  'al-'i  enacteil  that  all  writs  and  proce«»s  ;«iioultl  U' made     r-.-ii 
.  :  _;  -    f.;il:.i-,    l-Ut    -lii-li;-!    be   ^>^l/   or   witnen^ed    in    the   luime  of      1- 

■  -  ■•:   T!..    irain  li>c       Wliereliire  a!)  writs  whereon  a«'tions  are  founded 
.  :...'.  I-  •  "irri  iiT  aMtb«»niy  here  muM  be  under  the  seal  of  the  re'»j)eetive 

-  -  .   •'.•■  TM«"  li'iiui  r  ot"  which  are  now  united  to  the  cn»wn,  and  tl»e  two 
■.  r  •!  .    j"\'  rnnit  lit  i'f  their  several  bi<*hops.     And  the  judges  of  assize 

•.-■:.   «.:!    I'V  virtue  of  a  special   commission   from   the  «»wners  o|"  the 

:    •.-  '.—  -.  and  Ki.ibr  the  M-al  thereof,  and  not  bv  the  usual  commission 

.    jr.  aT    -eal  oi    Kn^'lanil.      Hither  alsj»  mav  be  referred   the  courts  of 

'•.  "T  five  iiiii^t  important  havens,  as  they  formerly  were  esteemed, 

-  •    - :    :.i.  viz  .  hover.  Sanilwich.  IJomnev,  Hastini^s.  and  Hvthe.  to  which 

-    1         --      .  1-t    J4  •    1  »|i   ISt|.  .v..    T.<th.  14.1.     Uiinlr.  171. 

.        •    .  -  •   4  ni»l.  Ji.t. -JIH.     hiiiili.  K.  4.1.-. 

■    .       .     .- -  ■*!  S-*-  t-xk  1.  inir-iil.  ;  1. 

■  ■•    :  -'  iM*::-  i:-  .ir«-  ii"W  tulir'-lv  alMili^^hi'd  :  for.  by  stat.  11  <ieo.  IV.  :in<l   I  W. 

.;    .:   .-  .i..i-T..i  th:ii  timn  tin*  IJiii  t»t'  *  »etolMT.  I?si0,  all  jMiwer  jin-i  Juriri- 

,  ._•.  -  .i!.>i  tiiiiit'.  nt  uTimI  "•-•'iiMi-,  Initli  at  law  and  in  eijuity.  ?«l»;dl  r«M«*e, 

-  ..•-   .1,  ..,.i'.!\    ili.-ii  ilt-iit  n<lin::  "hmiM   Im*  tran-teiTtMi   into  iln*  murt  of 

•    .    *  \  -    i    .  .'  !-  'fi  »■  till  tint  tlif  kin>:'*  writ  ^liall  Ik*  iiireet»'d  Jin«l  <'l«yi"l, 

:     •     II  -t   tr M!»-  itt  i'«»mm«»n  law  and  tli»-  .iud;!t"i  thiTi-of  shall  fxt.'nd 

..   I    .1.    ;  Ki   ii..iiin>  I-  a«»  tin-  ji»ri*dirtii»n  •»!'  *ueli  emirt-*  i**  n'»w  exir«'i-i''l  in 

.r. •:■-.!    Kn.'l.ifid.     Thf  a«limm*truli«>n  •►f  juMi*-**  in  Wjile-*  i«i   tliii>  and 

.  ,•  :  •    .T.»ri»r.-     '•  \  i.-t.   *. 'J.  c.  .il.  >  Viet.  r.   11:  reiiilered   uniform   in   r\fry 

•:  .:     !    Knk'lii'd  — Stiw  \kt. 
..T-.   •    .t.  ..!   till*  .1.1.  Ti'M.  s  ihI.  inil.-x.  tit.  Wul."«.     If  pmmU  l»e  tielivertil  in 

■  '••  ..iT-.'-l   int..  W.il.-..   the  litl.t.  thtiujrh   undrr  lo/..  may  W  sued  for  in 
J  ^t.irW;'-.    ..:.--<"miT\. 

■•  ■  f  rta.-r  ot  wJm  h  uri-  now  unit«-l  t.»  the  crown,  •'•  W.  IV.  e.  !•>.)  while  that 
'.  -  ;.;»-  U.-n.  h\  -tat.  II  <M--».  IV.  and  7  W.  IV.  e.  To.  alMili«.lntl.  ami  tli:ii  «>f 
*-»t    '.A  7  W.  IV.  r.  >',  and  7  W.  IV.  und  1  Vict.  c.  5:J.  aI.«^)  extin|ruishtHl.— 
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Winchelsea  and  Eye  have  been  since  added,  which  have  also  similar  frai 
in  many  re8peet8(^)  with  the  counties  palatine,  and  particularly  an  ex< 
jurisdiction,  (before  the  mayor  and  jurats  of  the  ports,)  in  which  ex< 
jurisdiction  the  king's  ordinary  writ  does  not  run.  A  writ  of  error  lie 
the  mayor  and  jurats  of  each  port  to  the  lord  warden  of  the  cinque  porU^ 
court  of  Shepway,  and  from  tlie  court  of  Shepway  to  the  king's  bench.( 
likewise  a  writ  of  error  lies  from  all  the  other  jurisdictions  to  uie  same  si 
court  of  judicature,(a)  as  an  ensign  of  superiority  reserved  to  the  crown 
original  creation  of  the  franchises.  And  all  prerogative  writs  (as  those  of 
corpuSf  prohibition,  certiorariy  and  nxandumu^  may  issue  for  the  same  rei 
all  these  exempt  jurisdictions  ;(6)  because  the  privilege,  that  the  king's  wi 
not,  must  be  intended  between  party  and  party,  for  there  can  be  no  sue! 
lege  against  the  king.(c) 

V  III.  The  stannary  courts  in  Devonshire  and  Cornwall,  for  the  adminis 
of  justice  among  the  tinners  therein,  are  also  courts  of  record,  but  of  th 
private  and  exclusive  nature.  They  are  held  before  the  lord  warden  and  1 
^rtQ,  stitutes,  in  virtue  of  a  privilege  granted  to  the  workers  in  the  ♦til 
J  there  to  sue  and  be  sued  only  in  their  own  courts,  that  they  may 
drawn  from  their  business,  which  is  highly  profitable  to  the  public,  by  att 
their  law-suits  in  other  court8.(d)  The  privileges  of  the  tinners  are  coi 
by  a  charter,  38  Edw.  I.,  and  fully  expounded  by  a  private  statute,(e)  60  Ed 
which  has  since  been  explained  by  a  public  act,  16  Car.  I.  c.  15.  What 
to  our  present  purpose  is  only  this, — that  all  tinners  and  labourers  in  an< 
the  stannaries  shall,  during  the  time  of  their  working  therein  bona  , 
privileged  from  suits  of  other  courts,  and  be  only  impleaded  in  the  at 
court  in  all  matters,  excepting  pleas  of  land,  life,  and  member.  No  * 
error  lies  from  hence  to  any  court  in  Westminster  hall,  as  was  agreed  by 
judges(/)  in  4  Jac.  I.  But  an  appeal  lies  from  the  steward  of  Uie  cour 
under-warden ;  and  from  him  to  the  lord-warden ;  and  thence  to  the  prii7 
cil  of  the  prince  of  Wales,  as  duke  of  Coniwall,(^)  when  he  hath  ha< 
or  investiture  of  the  same.(A)  And  from  thence  the  appeal  lies  to  tl 
himself  in  the  last  resort.(i) 

IX.  The  several  courts  within  the  city  of  London,(/)  and  other  cities,  be 
and  corporations  throughout  the  kingdom,  held  by  prescription,  chartei 
of  parliament,  are  also  of  the  same  private  and  limited  species.  I 
exceed  the  design  and  compass  of  our  present  inquiries,  if  I  were  to  en 
a  particular  detail  of  these,  and  to  examine  the  nature  and  extent  < 
several  Jurisdictions.  It  may,  in  general,  be  sufficient  to  say  that  th< 
originally  from  the  favour  of  the  crown  to  those  particular  districts  ' 
we  find  them  erected,  upon  the  same  principle  that  hundred-courts, 
like,  were  established  for  the  convenience  of  the  inhabitants,  that  tl 
*R1 1  pros^^*"^^  their  suits  and  *receive  justice  at  home :  that,  for  the  mt 
J  the  courts  at  Westminster  hall  have  a  concurrent  iurisdictl 
these,  or  else  a  supcrin tendency  over  them, (A:)  and  are  bound  by  the  et 
Geo.  III.  c.  70  to  give  assistance  to  such  of  them  as  are  courts  of  re4 
issuing  writs  of  execution,  where  the  person  or  effects  of  the  defendant 
within  the  inferior  jurisdiction  :  and  that  the  proceedings  in  these  specii 
ought  to  be  according  to  the  course  of  the  common  law,  unless  o1 
ordered  by  parliament;  for  though  the  king  may  erect  new  courta. 
cannot  alter  the  established  course  of  law. 

But  there  is  one  species  of  courts,  constituted  by  act  of  parliament,  in 

(»)  1  PM.  \tA.  (*)  8  BaUtr.  183. 

!•)  Jenk.  71.     DyttnyU  du  oouries,  Ut.  bank  U  rt^.    1  (<)  Doddridge,  lltet.  oTGornw.  04. 

Bid.  36«.  (>)  The  chief  of  tbuM  In  London  are  tlie  ah 

(•)  Bro.  k\a.  tit  aroTy  74, 101.   Daria,  02.  4  Inst.  38, 214,     bolden  before  their  eteward  or  jodfe,  ftxnn  wh 

2L8.  error  lie*  to  the  ouuri  of  hm9limif$^  before  Ik 

*)  1  81d.  02.  corUer,  and  ■he^tA^  and  flrom  thence  to  Joatk 

•)  Cro.  Jac.  M3.  hy  the  Iciug'a  comniiMion,  who  and  to  aU  in  ( 

<n4Inat232.  St.  Martiu  leGmnd,  (V.  N.  B.32;)  and  fhM  t 

•}  See  this  at  length  in  4  Iiwt  232.  of  thoae  Josticee  a  writ  of  error  Ilea 

4  Inat  ai.  bouae  of  lorda. 

nild.  230.  C*)  Salk.  144,  983. 
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if  Lowkn,  aiMi  oUmt  trading  and  populous  districts,  which  in  their  proceedings 
io  fBiy  ftom  the  ooone  of  common  law  that  they  may  deserve  a  more  par- 
tinlar  cowideration.  I  mean  the  courts  of  requests,  or  courts  of  conscience, 
Ibr  the  rscoTery  of  small  debts.*  The  first  of  these  was  established  in  London, 
io  cariy  as  the  reign  of  Henry  the  Eighth,  by  an  act  of  their  common  council ; 
vkidi,  howeTer,  was  certainly  insufficient  for  that  purpose  and  illegal,  till  con- 
iiMiii  by  statute  8  Jac.  I.  c.  15,  which  has  since  been  explained  and  amended 
hr  ilatale  14  Gea  II.  c.  10.*  The  constitution  is  this:  two  aldermen,  and  four 
cuaAOoen.  sit  twice  a  week  to  hear  all  causes  of  debt  not  exceeding  the 
TikM  of  Ibity  shillings;  which  they  examine  in  a  summary  way,  by  the  oath  of 
tM  parties  or  other  witnesses,  and  make  such  order  therein  as  is  consonant  to 
t^oitj  and  good  conscience.  The  time  and  expense  of  obtaining  this  summary 
rt^lfvM  mrt  rery  inconsiderable,  which  make  it  a  great  benefit  to  trade ;  and 
thrrrspon  divers  trading  towns  and  other  districts  have  obtained  acts  of  par- 
ituarat,  Ibr  establishing  in  them  courts  of  conscience  upon  nearly  the  same  plan 
a»  that  in  the  citv  ol*  London.* 

'The  anxioos  desire  that  has  been  shown  to  obtain  these  several  acts,    p^g^ 

fiwres  clearly  that  the  nation  in  general  is  truly  sensible  of  the  great  in-    ^ 

ctiSTenienoe  arising  ih>m  the  disuse  of  the  antient  countv  and  hundred  courts; 

vfcemia  foses  of  Uiis  small  value  were  always  formerlv  decided,  with  very  little 

tmoble  and  expense  to  the  j^arties.   But  it  is  to  be  feared,  that  the  general  remedy 

vkich  of  late  bath  been  pnncipally  applied  to  this  inconvenience  (the  erecting 

tihne  new  jurisdictions)  may  itself  be  attended  in  time  with  very  ill  conso- 

^•raees :  as  the  method  of  proceeding  therein  is  entirely  in  derogation  of  the 

tummtm  law ;  as  their  hirge  discretionary  powers  create  a  petty  tyranny  in  a  set 

0^  *tandini;  commissioners;  and  as  the  diHuse  of  the  trial  by  jur}'  may  tend  to 

r^rxxiisv  i\w  niindii  of  the  people  from  that  valuable  prerogative  of  Kn^liHlimeii, 

V    ( ii  ha«  alrea<lv  l»een  more  than  sutfieientlv  excluded  in  many  inHtaiices.    How 

I..-  ri  nthcr  ik  it  to  be  widlied,  that  the  proceedings  in  the  eounty  and  hundred 

'  -irt*  oiuM  Aipkxn  bo  revive<l,  without  burdening  the  freeholders  with  too  frc- 

<i'.rui  and  tefiiiiuM  attendaneen ;  and  ^at  the  same  time  removing  the     rtuQo 

;  -»y*  that  have  insiMmibly  crept  into  their  priK'eedingH,  and  the  |>ower     ^ 

*.  ^:  rither  |uirty  have  of  tranHferring  at  pleonure  their  Kuits  to  the  courts  at 

^•••tniinMer !    And  we  may  with  satisfaction  observe,  that  this  exi)enment  has 

^*^:t  SA-tuaily  tried,  and  has  succeeded,  in  the  populous  i*ounty  of  Middlesex; 

*i  ---h  miifht  *k»rve  as  an  example  for  others.     For  hy  statute  28  Geo.  II.  e.  33,  it 

:•  '-tiaf-tr'i.  1.  That  a  special  eountv-court  should  be  held,  at  least  once  a  month, 

.-.  •vrrj"  hundred  of  the  i-ounty  of  5lid<llesex,  by  the  county-clerk.  2.  That  twelve 

:"w?.-»;.Kt4  of  that  hundred,  qualified  to  Si'r\*e  on  juries,  and  struck  by  the 

•'.-r-.tf.  «hall  In*  summoned  toap|>ear  at  such  court  by  rotation;  so  as  none  shall 

i^  *xmm'»ni*<l  #»^ener  than  once  a  year.     3.  That  in  all  causes  not  exceeding  the 

Yi.i'*  4if  forty  shillings,  the  county -clerk  and  twelve  suitors  shall  proceed  in  a 

K-t^rriarT  way.  examining  the  |>ttrties  and  witni^sses  on  oath,  without  the  formal 

l'^m*-mm  antiently  used;  and  shall  make  such  onler  therein  as  they  shall  judge 

4.:rv<*-aMc  t<»  cuus<'iencc.     4.  That  no  plaints  shall  be  removed  out  of  this  court 

i;  AAV  pnM<««i  whatsoever;  but  the  determination  herein  shall  be  final.    5.  That 

-  a!3y  OA-f  ion  be  brought  in  any  of  the  superior  courts  agaiinst  a  ]>erson  ri'sident 

v^i  Hr^Hleviex.  for  a  debt  or  contract,  UTK>n  the  trial  whereof  the  jury  shall  find 

**«*  than  iUK.  damages,  the  plairfliff  shall  recover  no  costs,  but  shall  pay  the 


*  •%»«  all  the  arts  and  caMt  thereon,  relating  to  courts  of  requoiitR,  ably  collect <h1  in 
r.»i  •  Prar.  M  rd.  9J**J  to  W6.— <:HirrY. 

ra.^  art  M  staJl  further  extended  by  the  39  k  40  (}eo.  III.  c.  104.     Sec  Tidd'n  Prao. 

*  ht  tka  2S  Geo.  III.  c.  45  and  26  Oeo.  III.  c.  38,  no  debtor  or  defendant,  in  any  court 

of  unall  clohtJi.  when*  the  deht  does  not  oxi^^ed  '2\U„  nhnll  be  oomniittt'tl 

than  twenty  days,  and  if  the  debt  doe^  not  exce^Hl  -Uht.^  for  more  than 
it  be  firoved  to  the  natiHfaotion  of  the  court  that  he  has  money  or 
he  frandnleatlv  ooneealu;  and  in  the  first  case  the  imprisonment  may  be 
to  Ikirty  dayi,  and  in  the  latter  to  »ixty. 
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defendant  double  costs ;  unless  upon  some  special  circumstances,  to  be  c€ 
by  the  judge  who  tried  it.  6.  Lastly,  a  table  of  very  moderate  fees  is  pre€ 
and  set  down  in  the  act ;  which  are  not  to  be  exceeded  upon  any  account 
soever.  This  is  a  plan  entirely  agreeable  to  the  constitution  and  genius 
nation ;  calculated  to  prevent  a  multitude  of  vexatious  actions  in  the  sv 
courts,  and  at  the  same  time  to  give  honest  creditors  an  opportunity  o: 
vering  small  sums ;  which  now  they  are  frequently  deterred  from  by  the  e: 
of  a  suit  at  law ;  a  plan  which,  one  would  think,  wants  only  to  be  gei 
known,  in  order  to  its  universal  reception. 

X.  There  is  yet  another  species  of  private  courts,  which  I  must  not  pae 
in  silence:  viz.y  the  chancellor's  courts  in  the  two  universities  of  En, 
Which  two  learned  bodies  enjoy  the  sole  jurisdiction,  in  exclusion  of  the 
♦841  *court8,  over  all  civil  actions  and  suits  whatsoever,  when  a  scholar  oj 
J  leged  person  is  one  of  the  parties ;  excepting  in  such  cases  where  th 
of  freehold  is  concerned.  And  these  by  the  university  charter  they 
liberty  to  try  and  determine,  either  according  to  the  common  law  of  th 
or  according  to  their  own  local  customs,  at  their  discretion ;  which  has  gej 
led  them  to  carry  on  their  process  in  a  course  much  conformed  to  the  ci^ 
for  reasons  sufficiently  explained  in  a  former  book.(/) 

Those  privileges  were  granted,  that  the  students  might  not  be  distracte 
their  studies  by  legal  process  from  distant  courts,  and  other  forensic  avoc 
And  privileges  of  this  kind  are  of  very  high  antiquity,  being  generally  e 
by  all  foreign  universities  as  well  as  our  own,  in  consequence  (I  apprehe 
a  constitution  of  the  emperor  Frederick,  a.d.  1158.(m)  But  as  to  Engl 
particular,  the  oldest  charter  that  I  have  seen,  containing  this  grant  to  t 
versity  of  Oxford,  was  28  Hen.  III.  a.d.  1244.  And  the  same  privilege 
confirmed  and  enlarged  by  almost  every  succeeding  prince,  down  to  Hei 
Eighth ;  in  the  fourteenth  year  of  whose  reign  the  largest  and  most  ex 
charter  of  all  was  granted.  One  similar  to  which  was  afterwards  grai 
Cambridge  in  the  third  year  of  queen  Elizabeth.  But  yet,  notwithst 
these  charters,  the  privileges  granted  therein,  of  proceeding  in  a  course  d 
from  the  law  of  the  land,  were  of  so  high  a  nature  that  they  were  helc 
invalid;  for  though  the  king  might  erect  new  courts,  yet  he  could  not  al 
course  of  law  by  his  lettere-patcnt.  Therefore  in  the  reign  of  queen  Eli 
an  act  of  parliament  was  ODtained,(n)  confirming  all  the  charters  of  tl 
universities,  and  those  of  14  Hen.  VIII.  and  3  Eliz.  by  name.  Which  bUi 
as  Sir  Edward  Coke  entitles  it,(o)  established  this  high  privilege  withe 

(0  Book  L  introd.  i  1.  (•)  13  Kllx.  g.  29. 

(»)  Chi.  4,  tU.  13.  (•)  4  Inat.  •££!. 

•  As  the  object  of  the  privilege  is  that  students  and  others  connected  with  i 
versities  should  not  be  distracted  from  the  studies  and  duties  to  be  there  perforo 
party  proceeded  against  must  in  general  be  a  resident  member  of  the  univera 
that  fact  must  be  expressly  sworn,  or  be  collected  from  the  affidavit.  The  prit 
Cambridge  differs  from  that  of  Oxford:  in  the  former  it  only  extends  to  causes  o 
accruing  in  the  town  and  its  suburbs ;  but  in  Oxford  it  extends  to  all  persona 
arising  anywhere.  R.  T.  Hardw.  241.  2  Wils.  406.  Bac.  Abr.  Universities.  Tl 
of  conusance  must  be  made  in  due  form  and  in  due  time.  2  Wils.  406.  Clain: 
usance  of  an  action  of  trespass,  brought  in  King's  Bench  against  a  resident  membi 
university  of  Cambridge^  for  a  cause  of  action  verified  by  affidavit  not  to  have  arisei 
the  town  and  suburbs  of  Cambridge,  was  allowed  upon  the  claim  of  the  vic©-<»h 
on  behalf  of  the  chancellor,  masters,  and  scholars  of  the  university,  entered  on 
in  due  form,  setting  out  their  jurisdictions  under  charters  confirmed  by  statt 
averring  that  the  cause  of  action  arose  within  such  jurisdiction.  12  East,  12.  Ai 
of  conusance  by  the  university  of  Oxford  was  allowed  in  an  action  of  trespass  in 
B4»nch  against  a  proctor,  a  pro-prooior,  and  the  marshal  of  the  university,  tho" 
affidavit  of  the  latter,  describing  him  as  of  a  parish  in  the  suburbs  of  Oxford,  only 
that  he  then  was,  and  had  been  for  the  last  fourteen  years,  a  common  senran 
university,  called  marshal  of  the  university,  and  that  he  was  sued  for  an  aot  don« 
in  the  discharge  of  his  duty,  and  in  obe<lience  to  the  orders  of  the  other  two  defi 
without  stating  that  he  resided  within  the  university,  or  was  matrioulaled.    15  I 

— CeiTTT. 
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doibl  or  oppoSikion^p)  or,  m  Sir  Matthew  Hale(jr)  yery  ftillj  ezpreises  the 
«B«  ^if  ine  ooamioii  law  and  the  operation  of  the  act  of  puiiamenty  ^^^ 
**althouh  kug  Henry  the  Eighth,  14  A.  B.  aii\  granted  to  the  nniyendt^  *- 
A  libmueharter,  to  proceed  according  to  the  use  of  the  nniyenitj;  vie.,  by  a 
nine  aiMli  eonfonned  to  the  ciyil  law,  yet  that  charter  had  not  been  aofficient 
to  litve  warranted  aoch  proceedings  without  the  help  of  an  act  of  parliament. 
Aa4  thcRfiire  in  18  Elia.  an  act  passed,  whereby  that  charter  was  in  efBidct 
cssrtcd ;  and  it  is  thereby  that  at  this  day  they  haye  a  kind  of  ciyil-law  pro« 
cfikra,  even  in  matters  that  are  of  themselyes  of  common-law  cognisance, 
vbnv  either  of  the  partite  is  priyileged." 

Tbi4  privilege,  so  mr  as  it  relates  to  ciyil  causes,  is  exercised  at  Oxford  in  the 
rhiiK-rlior's  court ;  the  judge  of  which  is  the  yice-chancellor,  his  deputy  or  as- 
»rM>r.  From  his  sentence  an  appeal  lies  to  delegates  appointed  by  the  consre- 
;:iticii ;  from  thence  to  other  delegates  of  the  house  of  conyocation;  and  if  they 
ul  three  concur  in  the  same  sentence  it  is  final  at  least  by  the  statutes  of  the 
univrrNity/r)  according  to  the  nde  of  the  ciyil  law.(«)  But,  if  there  be  any 
njn^r^bkoce  or  yariation  in  any  of  the  three  sentences,  an  appeal  lies  in  the  last 
rwjTi  to  jodges  delegates  appointed  by  the  crown  under  the  great  seal  in 

I  liave  now  gone  through  the  seyeral  species  of  priyate,  or  special,  courts,  of 
tU  irreateat  note  in  the  kingdom,  instituted  for  the  local  redress  of  priyate 
vni&j^ :  and  must,  in  the  close  of  all,  make  one  general  obseryation  mnu8ir 
£>ivmrd  Coke  :(t)  that  these  particular  jurisdictions,  derogating  fVom  the  gone- 
nJ  jvrifidiction  of  the  courts  of  common  law,  are  eyer  strictly  restrained,  and 
f^nnot  be  extended  fUrther  than  the  express  letter  of  their  priyileges  will  most 
fxpiii-illr  warrant. 


CHAPTEli  VII. 
OF  THE  COGNIZANCE  OF  PRIVATE  WRONGS. 

•Wi  now  prrKxiHl  to  the  cognizance  of  private  wron^ ;  that  i«,  to  con-    r^t^oft 

♦  .-r  in  vhii-h  of  lli*?  vast  variety  of  eourta,  mentioniHi  in  the  three  pre-     L 

••  \.ri£  <  hapten*.  eyi*ry  posxiMe  injury  that  can  be  offered  to  a  man's  person  or 
;*';«!rty  !••  ivrtain  of  meeting;  with  re<ire8s. 

r*  -  i'j:hority  of  the  several  courts  of  private  and  8])e(*ial  jurisdiction,  or  of 
"»  A'  wpinjT*  '•wh  courlH  have  cognizance,  was  necessarily  remarked  as  those 
•— f-nvf  tribunaln  were  enumerated,  and  therefore  need  not  be  here  a^iin 
>-Ai«^i;  which  will  confine  our  present  inquir}*  to  the  cognizance  of  civil 

•  :r»—  in  the  m»veral  c«»urts  of  public  or  general  jurisdiction.     And  the  order 
■  »r. .  K  I  *»hall  pursue  thi»  inquir\'  will  Ijo  by  showing :     I.  What  actions  may 

•-  •  r.tjjht.  or  what  injuries  n»me<lieti,  in  the  ec'desiastical  courts.     2.  What  in 

li.  What  in  the  maritime.     And  4.  W^'hat  in  the  courts  of  com- 


^.•L 1.  with  rviFanl  to  the  three  first  of  these  |>articulars,  I  must  be^  leave  not 

♦  ':-:-  fi  ut  r«»nM«ler  wliat  hath  at  any  time  been  r//ii/#wv/  or  pretended  to  belong 
•■    •-.^'.r  jiiri«lirtion.  by  the  officers  and  ju<l^»s  of  those  respective  i*ourts;  but 

•  i-.  'h-  '^-•mnion  law  iilhws  and  |K»nnits  to  Ik»  si>.  For  these  et^centrical  tribu- 
■  ^  •  wLi«  h  are  principally  /^ruitlisl  by  the  rules  of  the  imperial  and  canon 
^  w  •  x*  thry  sul»««ist  and  are  ^admittotl  in  En^i^land,  not  by  any  ri>;ht  of  r«^<* 
-'^■r  jwu,  «i  t  hut  u|>«>n  hare  sutTerance  and  toleration  from  the  municipal  *- 
ji'*  rna«t  have  rtH'uurse  to  the  laws  of  that  country*  wherein  they  are  thus 
&.  -'.««!.  ut  he  informed  how  far  their  jurisdiction  extends,  or  what  causes  are 
i-'-'^i.uM,  and  what  forbi<iden,  to  l>e  iliscussiMi  or  drawn  in  question  before  them. 


M  (*.  SlntCMd. 

^  C  L  &  {•)  Sm  took  L  iBtrod.  {  L 
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It  matters  not  thereTora  what  the  pandects  of  Jastinian,  or  the  dect«t 
Gregory,  have  ordained.  They  are  here  of  no  more  intrinaic  autboritythi 
laws  of  Solon  and  Lycur^s :  carioua  perhaps  for  their  antiquity,  respectal 
tbeir  equity,  and  frequently  of  admirable  use  in  itluittrating  a  point  of  hi 
Kor  ia  it  at  all  material  in  what  light  other  nationa  may  conaider  thia  mal 
juriadiction.  Every  nation  mnat  and  will  abide  by  ita  own  municipal 
which  various  accidents  conspire  to  render  different  in  almost  every  couD 
Kurope.  We  permit  some  kinds  of  suits  to  be  of  ecclesiaatical  cognizance, 
other  nationa  have  referred  entirely  to  the  temporal  courts;  aa  concemin; 
and  successions  to  intestates'  chattels;  and  perhaps  we  may  in  our  turn  p) 
them  from  interfering  in  some  controversies,  which  on  the  continent  n 
looked  upon  as  merely  spiritual.  In  short,  the  common  law  of  England 
one  uniform  rule  to  determine  the  juriadiction  of  our  courts :  and,  if  ai 
bnnnls  whatsoever  attempt  to  exceed  the  limits  so  prescribed  them,  the 
courts  of  common  law  may  and  do  prohibit  them ;  and  in  some  cases 
their  judges. (6) 

Having  premised  this  general  caution,  I  proceed  now  to  consider, 

1.  The  wrongs  or  injuries  cognisable  by  the  ecclesiastical  courts.  I 
such  aa  nre  olfcrcd  to  private  pcraons  or  individuals;'  which  are  cognin 
the  eccleHiaatical  court,  not  lor  reformation  of  the  offender  himself  or 
injuring,  (pro  salute  animir,  as  is  the  case  with  immoralittea  in  general 
unconnected  with  private  injuries,)  but  for  the  sake  of  the  party  t'njii 
egg.,  moke  him  a  aatiafaction  and  redreaa  for  *the  damage  wnich  he  b 
■I  tained.  And  these  I  shall  reduce  under  three  general  beads;  of 
pecuniary,  causes  matrimonial,  and  causes  testamentary. 

1.  Pecuniary  cnurtca,  cognizable  in  the  ecclesiaatical  courta,  are  such  t 
either  from  the  withholding  ocelcsiaatical  dues,  or  the  doing  or  ncglectin 
act  relating  to  the  church,  whereby  some  damage  accrues  to  tbo  p 
towards  obtaining  a  satisfaction  for  which  he  is  permitted  to  inatitute  a 
the  spiritual  court. 

The  principal  of  these  is  the  subtraction  or  withholding  of  tithes  ft 
parson  or  vicar,  whether  the  former  be  a  clergyman  or  a  lay  appropri 
But  herein  a  distinction  must  be  taken :  for  the  ecclesiaatical  courta  ! 
jurisdiction  to  tr}-  the  right  of  tithea  unless  between  spiritual  persona; 
m  ordinary'  casee  between  spiritual  men  and  lay  men,  are  only  to  con 
payment  of  them,  when  the  right  is  not  disputed. (e)  By  the  statute,  o: 
writ,(/)  of  circumspecte  agatis,{</)  it  is  declared  that  the  court  Christian  a 

(')  11(1,  IIIM.  C.  L.  c.  1.  (•)  3  lui.  3n4,  4XS.  490. 

(■'l  3  Ibill.  Abr.  WU,  tlo.    Bra.  Alir.  0. /iiWcK-Kmi,  M.  I'jlSKdw,  I.  n.  1.  or  nlbrr  v  Uir.  II. 

'  See,  in  general,  Bac.  Abr.  tit.  Courts  EcciesiaHtical,  D.  and  tit.  Slander;  C 
Prohibition ;  where  see  G.  when  the  ec(^le»iaKtiml  court  Las  jurisdiction  and  w 
The  occlraiaKlirul  court  hat  no  jurimliction  over  trusts ;  and  therefore,  wher« 
jued  as  a  trustee  wub  arrested  on  a  writ  de  contumace  capiendo,  the  court  of  King 
discharge<l  him  out  of  custody.    1  B.  &  C.  G56. 

Suits  for  drfamiilion  may  bf  adilid  to  the  three  heads  above  conaider<Kl.  As  to 
eenerul.  Hce  fluni.  Keel.  L.  Dt'famntion.  Com.  Dig.  Prohiliition,  6. 14.  Bac.  Abr. 
T.  U.  tjtark  on  rilander,  32.404.  Words  imputing  on  offence  merely  roiriMa/ w 
thomielven  actionable  at  lair,  unlesH  followed  by  special  damase,  and  the  party  i 
run  only  inslitutc  a  tiuit  in  the  spirjlual  court :  and  though  the  iaw  discoura^ 
this  kind,  yet  ri'dress  for  the  iiwult  and  irjury  is  not  denied.  2  Phil.  Ec.  C 
H'wi/j  which  iiu{iute  nn  offence  merely  rogniuible  in  a  sjiiritual  court  may  be 
in  that  court,  an  calling  a  jierHon  heretic,  adulterer,  fornicator,  whore.  Ac.;  t 
wonls  are  cou|iled  with  others  for  wliicli  an  action  at  law  would  lie,  aa  callins 
a  wlinre  and  a  thief,  the  ecclesiEmtiral  court  has  no  jurisdiction,  and  a  urofaiU 
2  Roll.  Ahr.  2V:.  I  Kid.  404.  3  Mod.  74.  1  llagg.  Rep,  40^1,  in  note*.  »oaau 
\m  instituted  in  the  spiritual  court  for  a  written  libel,  because  any  slander  of 
reduced  into  writing,  and  wliich  can  be  the  subject  of  any  proceeding,  is  actj 
indictable.  Comli.  il.  Bac.  Abr.  Courts  (x-ctesiastical,  D.  The  powerof  1 
aiastical  court  in  eonfine<l  to  the  infliction  of  pei  ance  pro  mhte  aiama  and  award 
and  does  not  extend  to  the  awarding  domagee  to  the  injured  party.  4  Co.  21 
402.— CaiTtY, 
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k  pmUbited  Ama  holding  plea,  ^«i  rector  petal  versus  parochianos  Mationes  et 

irrimm  dMUu  etetmMmetas:   so  that  if  any  dispute  arisee  whether  such  tithee 

k  4m  aad  mecustpmeti,  this  cannot  be  determined  in  the  ecclesiastical  court,  but 

Mm  the  king^i  ooart  of  the  common  law ;  as  such  question  affects  the  tem- 

pofil  iaberitanee,  and  the  determination  must  bind  the  real  property.    But 

vkcft  the  rifki  does  not  come  into  question,  but  only  the  fact  whether  or  no 

tk»  titiM*  allowed  to  be  due  are  really  subtracted  or  withdrawn,  this  is  a  tran- 

Mt  pcrmial  tiyiuy,  finr  which  the  remedy  ma^'  properly  be  had  in  the  spiritual 

M«t ;  m.,  the  recorery  of  the  tithes,  or  their  equivalent.    By  statute  2  &  3 

Edw.  VI.  CL  18,  it  is  enacted,  that  if  any  person  shall  carry  off  his  predial  tithes 

rx,of  com,  hay,  or  the  like)  before  the  tenth  part  ^is  duly  set  forth,    p^^g 

•f  nn^Mment  is  made  with  the  proprietor,  or  shall  willingly  withdraw    '- 

L«  tithe«  of  the  same,  or  shall  stop  or  hinder  the  proprietor  of  the  tithes,  or  his 

^Mtr,  from  viewing  or  caiT}ing  them  away;  such  offender  shall  pay  d(mble  the 

Tiiof  of  the  tithes,  with  costs  to  t)e  recovered  before  the  ecclesiastical  judge,  ac- 

f^MiniC  to  the  king's  ecclesiastical  hiws.    By  a  former  clause  of  the  same  statute, 

ih^  trfhU  value  of  the  tithes,  so  subtracted  or  withheld,  may  be  sued  for  in  the 

t««|Miral  courts,  which  is  equivalent  to  the  double  value  to  be  sued  for  in  the 

erHr«taiKiical.     For  one  may  sue  for  and  recover  in  the  ecclesiastical  courts  the 

tithe*  themwlves,  or  a  recompense  for  them,  by  the  antient  law ;  to  which  the 

Alt  f  IT  the  double  value  is  superadded  by  the  statute.    But  as  no  suit  lay  in  the 

t<^(«ifBl  rourtii  for  the  subtraction  of  tithes  themselves,  therefore  the  statute 

pvv  a  frWir  forfeiture,  if  sued  for  there;  in  order  to  make  the  course  of  justice 

snifiifm.  by  giving  the  same  reparation  in  one  court  as  in  the  other.(A)'    How- 

rT-r.  rt  now  widom  happens  that  tithes  are  sued  for  at  all  in  the  spiritual  court; 

ir  if  the  defondant  pleads  any  custom,  moduSy  componition,  or  other  matter 

•■••-r*4y  ih«»  right  of  tithing  is  culled  in  question,  thin  takes  it  out  of  the  juris- 

!  rf!i  <>f  tht*  iM*i'li»j*iiu*tieul  judges:  for  the  luw  will  not  suft'er  tlio  existence  of 

•  -  •»  a  n 'ht  to  Ik?  decidwl  by  the  sentence  of  nnv  single,  much  less  un  eccle- 
•a-:i«-al.  judge;  without  the  verdict  of  u  jiirv.  But  x\  more  sumnmrA-  method 
:  .x*i  *  'tfier  of  ref'overin^j  small  tithes  under  tde  value  (»f  40*.  is  given  by  statute 
T  A  •  W  III.  c-  rt,  by  complaint  to  two  justices  of  the  ]H»aoe;  and,  l)y  another 
•"A'ntf-  ff  the  same  vear,  c.  34,  the  same  n*medy  is  extended  to  all  tithes  with- 
i^i  1  \y  tyuakerv  under  the  value  of  ten  pounds.* 

.ia-»th<T  |HM'uniar%'  injur\',  cognizable  in  the  spiritual  courts,  is  the  non-pay- 
•-'I.'  -.f  oth«T  e^-f'leHia-itieal  dues  to  the  clergy;  as  pensions,  mortuaries,  eom|H>- 

•  •  -J*.  '•ff«'rin:r».  and  whatwwver  falls  under  the  denomination  of  suri)l ice-fees, 
:  •  Tr^rriac***  or  other  ministerial  offices  of  the  churt-h  :  all  which  injuries  arc 
•^:-%  .1,4^1  by  a  decree  for  their  actual  *payment.      Besides  which,  all     ^^qq 

f-r:?!^.  •dilations,  and  ohventions  not  excee<ling  the  value  of  40*.  may     »• 
'»  rv^»ver%?«l  in  a  sum  mar}*  way  before  two  justices  of  the  pi»acc.(i)     But  care 
ti**  t»r  taken  that  these  are  real  and  not  imaginan-  dues;  for,  if  they  bo  con- 

<*,ii»>c2M.  v^  !*tat- *  A  8 ^- ni.  c.  & 

•  Tij*  •tacut^  ^nsrt«  thst  ovrry  |>erM)n  nhall  juntly  <livi<le,  ^et  out,  yield,  and  \ws  all 
r.Lr»*r  of  {'mltal  tithf»<t  in  »urh  nmnntr  ha  th(\v  Imvo  lKH*n  of  right  yieldetl  and  {Miiil 
»^-tja  ^-»rtT  T>«ar«.  or  of  rijrht  or  euntom  oufeht  to  havt*  lHM»n  i>ai<i,  U»fore  the  making  of 
*-:«:  art.  under  lh«*  forf«*ituro  of  trehle  value  of  the  tith«*s  .••o  carried  awav  ;  and  in  an 
•r*. «  u|«>a  thU  •tatuti*.  in  whi<*h  the  declaration  Htatvd  that  the  tith<»s  wert*  within 
^i^.r  T«<ar»  l«-f«jre  th«*  statute  yifldtnl  and  payuhle.  anti  yiidtliMl  and  |Mud.  it  whm  held 
'.utf  ^^vir^tice  that  th«*  land  had  Un^n,  an  far  a<«  any  witnt^ss  kn«*w,  in  {MiKture,  and  that  it 
«■»  3^^«^  kn«*«n  to  iiay  in  prtMlial  tithe,  wan  not  sutlirient  to  defeat  the  motion.  The 
m.'s^  ftTiy^i  miitht  ai«o  W  !iupporte<l  to  n^'ovtT  titli4>s  of  ]and<«  enoloMMl  out  of  wajiti*;*, 
»-.^t.  Oi-^i-r  fiAKi  tithe^i  hefore.    Mitchell  v*.  Walkor,  5  T.  R.  *Jt*i(>.— 4^hristia\. 

*  TV»  i3  ti*^.  Ml.  c.  127  extendn  the  jurindirtion  of  the  two  jui<ticeA  to  tithes,  obU- 
'^•ip  aad  r*ifnp'»«itioa«,  of  the  value  of  In/. :  and  in  n»sjM»et  of  titht^  and  church-rate*, 
iv  fr  ^  yuakerv,  to  54*^..  mh*  »tatute  and  |»ro«*(^MliiigM.  Burn,  .T.,  Titlu*^.  The  54  Geo. 
M  f  4^  ^xIc-ihU  the  Munff  nrovinion*  to  In-l  md. — <'hittv. 

1:  »  hardly  ofr^waary  to  oi>fM*rve  that  tht*  (^omnuitation  of  tithi^,  under  the  proviaionB 
^u»  ma/tmam^  k  7  W.  W,  c.  71  and  numerous  Hu)»<MH|u«>nt  statutes,  will  eTrentually  put 
«  md  ia  aU  mta  fbr  the  Bubtraction  of  tithen. — Stiwart. 
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trary  to  the  Gommon  law,  a  prohibition  will  iaeue  out  of  the  temporal 
to  stop  all  HuitB  concerDing  them.  Ae  where  a  fee  was  demanded  I 
miDister  of  the  parish  for  the  baptism  of  a  child,  which  waa  administc 
HDotber  place  ;(j'3  ^^'^<  however  authorised  by  the  canon,  is  contrary  to  a 
nght :  for  of  common  right,  no  fee  is  due  to  the  minister  even  for  peifl 
snch  branches  of  his  duty,  and  it  can  only  be  supported  by  a  special  curt 
but  DO  custom  can  support  the  demand  of  a  fee  without  performing  tl 
ftU. 

Forfeee  also,  settled  and  acknowledged  to  be  due  to  tbe  officers  of  thi 
siastical  conrts,  a  suit  will  lie  therein :  bat  not  if  tbe  right  of  the  fees  { 
dispntable ;  for  then  it  must  be  decided  by  the  common  law.(^  It  is  all 
tfaut  if  a  curate  be  licensed,  and  his  salary  appointed  by  the  bishop,  aD< 
DOt  paid,  tbe  curate  has  a  remedy  in  the  ecclesiastical  court  i(m)  but,  U 
not  licensed,  or  bath  no  such  salary  appointed,  or  hath  made  a  special 
ment  with  the  rector,  be  must  sue  for  a  satisfaction  at  common  law  ;(n)  ei 
proving  such  special  agreement,  or  else  by  leaving  it  to  a  jury  to  give  d 
upon  a  quantum  meruit,  that  is,  in  consideration  of  what  bo  reasonably  d 
in  proportion  to  the  service  performed. 

Under  this  head  of  pecnniaiy  injuries  may  also  be  reduced  the  serei 
ters  of  spoliation,  dilapidations,  and  neglect  of  repairing  the  chnrch  aD<l 
thereunto  belonging;  lor  which  a  satisfaction  may  be  sned  for  in  tb> 
fiiastical  court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent  to  another,  ia 
M]  -I  the  fruits  of  his  benefice  without  any  'right  thereunto,  but  nnde 
■'  tended  title.  It  is  remedied  by  a  decree  to  account  for  the  pt 
taken.  This  injary,  when  the  jut  patronatus  or  right  of  advowson  d 
come  in  debate,  is  cognizable  in  the  spiritual  court :  as  if  a  patron  first] 
A.  to  a  benefice,  who  is  instituted  and  inducted  thereto;  and  then,  upon  | 
of  a  vacancy,  the  same  patron  presents  B.  to  the  same  living,  and  he 
tains  institution  and  induction.  Kow,  if  the  fact  of  tbe  vacancy  be  d 
then,  that  clerk  who  is  kept  out  of  the  profits  of  the  living,  whichev< 
may  sue  tbe  other  in  the  spiritual  court  for  spoliation,  or  taking  the  p 
his  benefice.  And  it  ebull  there  be  tried,  whetiier  the  living  were  or  i 
vacant :  upon  which  the  validity  of  the  second  clerk's  pretensions  t 
l>end,(o)  But  if  the  right  of  patronage  comes  at  all  into  dispute,  f 
])atrou  presented  A.,  and  another  patron  presented  B.,  there  the  eccif 
court  hath  no  cognizance,  provided  the  tithes  sued  for  amount  to  a  fon 
of  the  value  of  the  living,  but  muy  he  prohibited  at  tbe  instance  of  th 
by  the  king's  writ  of  imlic/ivit.{p)  So  also  if  a  clerk,  without  any  c 
title,  ejects  another  li-om  his  parsonage,  this  injury  must  be  redrewe 
temporal  courts :  for  it  depends  upon  no  question  determinable  by  the 
law,  (aa  plurality  of  bcucticcs  or  uo  plurality,  vacancy  or  no  vacancy 
merely  a  civil  injury. 

For  diliipidatioiis,  which  are  a  kind  of  ecclesiastical  waste,  either  v( 
by  pulling  down ;  or  pei-mi««ve,  by  suffering  the  cbaneel,  parsonago-hc 
oihi'i'  buitijinirs  thereunto  belonging,  to  decay;  an  action  also  lies,  eith> 
Hpiritual  court  by  the  canon  law,  or  in  the  courts  of  common  law,(j)  an 
be  brought  by  the  successor  Ufpiinst  the  predecessor,  if  living,  or,  if  d( 
fl^rjiinst  his  executors.  It  is  iitso  said  to  be  good  c.iuse  of  deprivatic 
bishop,  parson,  vicar,  or  other  ecclesiastical  person,  dilapidates  the  buil 
mn>-\     *•■"*"  tiow"  timber  gi-owing  on  the  patrimony  ol  'the  chnrch,  n 

"J  necessary  repairs  :(r)  and  that  a  writ  of  prohibition  will  also  li< 
liini  in  the  courts  of  common  luw.(8)  By  statute  I'i  Elis.  c.  10,  if  any 
person  makes  over  or  alienates  his  goods  with  intent  to  defeat  hia  socc 
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ll*  wtmtif  ftr  ffittiidktionB,  the  BDOcesmr  shatl  htvo  such  ramedT  ftgaintt 
^ aiaM^la  tha  McMMticftl  court,  m  if  he  were  the  executor  of  his  prede- 
■■r.  Ami  Ijwtatmt*  H  Elii.  c.  11,  all  moDej  recovered  for  diUpidations 
lUI  whhift  lw»  jti»B  be  employed  upon  the  boildings  in  reepeot  whereof  it 
■■  iiuitwJ,  oa  penal^  of  fbrfeiting  doable  the  value  to  the  crown. 

ii  M  Iha  M^tlaet  of  reparatione  of  the  church,  chorchjard,  and  the  like,  the 
•irinal  aout  ■■•  ■udonbted  cognixanoe  thereof  ;(t)  and  a  suit  may  he  brought 
wnii  fer  ■uuyjunent  of  a  mte  made  by  the  chnrch-wardeni  for  that  pnrpoee. 
M  iWm  hc  tM  principal  pecuniary  injuries,  which  are  cogniaable,  or  for 
*iir4  MfU  mar  be  instituted,  in  ecclesiastical  courU. 

£  XalrinrtnTal  values,  or  injuries  retipecting  the  right«  of  marriage,  are 
nmkj-.  soJ  -i  nnch  more  undiaturbed,  hmnch  of  the  ecclesiastical  jurisdiction. 
TWajtfa  if  n  >  connder  marriages  in  the  light  of  more  civil  contracts,  they  do 
M  Mra  U)  '•-  property  of  spintnal  cognixance.fw)  But  the  Romanists  having 
nrr  cariy  <  ■  ivertcd  this  contract  into  a  holy  sacramental  ordinance,  the 
tlncfc  of  V.  tt  took  it  nndor  her  protection,  upon  the  division  of  the  two 
jinatirtion^  And  in  the  hands  of  such  able  politicians,  it  soon  became  an 
■sp^  nf  fn^  .1^  Importance  to  the  papal  scheme  of  a  universal  monarchy  over 
(\n*enioa\  The  numberless  canonical  impediments  that  wore  invented,  and 
"r  1  -peMed  with,  by  the  holy  see,  not  only  enriched  the  coffers  of 
i.  '  '  :  gave  it  a  vast  ascendant  over  princes  of  all  denominations; 
!rT^<_n  were  sanctified  or  reprobated,  their  issue  legitimated  or  has- 
ivl  '  >c  succession  to  their  thrones  esUbliHbed  or  rendered  preoarions, 
tBnfdinjf  '\'-  'he  humonr  or  interest  of  the  reigning  pontilT:  besides  a  raaq 
t>«*fMl  nia-r  and  difficult  Hcnipltii,  with  which  the  clergy  of  thoHc  agex  I- 
Z^aifi  tbe  anderMtanding«,  and  loaded  the  ri>iiHcii-n(t>tt  ut'  the  tnfi-rior  ordcm  of 
"-  iaitv:  and  which  could  onlv  be  unravclk-d  and  removed  by  the»o  their 
f-r-aoT  guides.     Yet.  al>Htrae(e<l  from  this  univerwul   influence,  whieh  affords 

•  ^vnj  a  rrawm  fur  their  conduct,  one  might  otlierwiHc  be  l^el  to  wonder  that 
V'  •mtof^  solhorily,  which  enjoined  the  ittrictetit  celibacy  ti>  the  pricHthood, 
KiiA  think  Ihera  lh«  proper  judges  in  caui^es  Wtween  man  and  wife.  These 
'k*v*  in>lr««].  partly  fnim  the  nature  of  the  injuries  (■omplained  of,  and  partly 
S«  it^  rlvricai  mellxMl  of  treating  them.(i;)  ooon  became  too  growi  iiir  the 
t  'i^iT  ""f  a  lay  trihanal.  And  oauttos  matrimonial  are  now  so  peculiarly  eecle- 
"a^vai  that  the  lem|>oral  courts  will  never  interfere  in  controveniies  of  this 
(  »i.  nnle^  in  some  particular  cases.  As  if  the  spiritual  <-ourt  do  proceed  to 
•X-  a  marriace  in  cjuentinn  aAer  the  death  of  cither  of  tlie  partien;  this  the 
-  in*  ■<C  <^>mmon  law  will  prohibit,  boeauKo  it  tcnd^  to  bastardize  and  disinherit 
■-•.-  i»ae  ;  who  i^nnot  so  well  defend  the  marriage,  as  the  parties  thcmselvce, 

*  -'.  taitb  of  them  living,  might  have  done.(H') 

'•*  ;:_s:rimonial  cauM-s,onc  of  the  first  and  principal  is,  1.  Cavsa  jactifalioma 
k~  »-aif ;  when  one  of  the  parties  boaitts*  or  gives  out  that  he  or  she  is 
tj.T>.2  tu  the  other,  whereby  a  common  reputiition  of  their  matrimony  may 
•uw  1^  this  ground  the  party  injured  may  libel  the  other  in  the  spiritual 
~in.  a&d.nnless  the  defendant  andertakes  and  makes  out  a  proof  of  the  actual 
avT^sfv.  be  or  she  is  enjoined  perpetual  silence  upon  that  head  ;  which  is  tbe 
«>T  Trm*4y    the  ccclesiaaiicar  courts  can  give  tor  this  injur}'.*     2.  Another 


'  3ct  iW  ta^iiny  miul  I*  nulk-iou*;  for  wlierp  lord  Ilsnrke  bsd  peniiitted  the  party 

■  mmmt  %m^U  to  h-  laiU  Ilswka  in  hii  prmenre  and  had  introduced  and  aoknow- 
i^ap<  k.<r  to  hr  dntbcd  with  that  character,  the  c-ourt  dismived  the  (uit.    Lord  Uawke 

■  'mn.  I  It.  Hoa.  SSO._CaiTrr. 

.-  m  wx  ^Doni^  for  tbe  maintenance  of  thin  nuit  that  one  inrty  faWl^  "boasta  or 
yaw  ^  ttet  IM  or  ahe  is  narriMl  la  the  others"  tlie  boulina  mum  be  mslicimH  as  well 
B  fc^      U  ihs  <M*  of  lord  Ilawhe  iw.  Com.  tbe  learned  juilfte.  in  ilitiDg  the  daTencea 
K  ^mf^^mt»  lOiMcfa  a  Miiksavs,  "A  third  defence  of  more  rare  oocurreacs  is  that 
•  bM  pMsad,  r«t  the  preteiuion  was  fuUj  authoriied  b;  the  eomplaiB- 
L  Ikotifh  U«  repfs— Bftion  it  fabs,  yet  it  U  not  malicious,  and  cannot 
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Bpeciea  of  matrimonial  causes  was,  wben  a  party  contracted  to  anotbei 
a  suit  in  tho  eccleeiustical  court  to  compel  a  cefebration  of  the  marmj 
auance  of  such  contract;  but  tine  branch  of  causes  is  now  cut  off  ei 
•941     ^^^  ^'^^  ^^'^  preveiitinj^  clandcBtine  marriages,  26  Geo.  II.  'c.  J 

-I  enacts,  that  tor  the  future  no  suit  shall  bo  liad  in  any  ecclesiastii 
to  compel  a  celebration  of  marriage  in  facie  ecclesia,  for  or  because  of 
tract  of  tuutrimonj  whatsoever.  3.  The  suit  for  reetitution  of  conjugtil  rigi 
another  species  of  matrimonial  causes :  which  is  brought  whenever  e 
husband  or  wife  is  guilty  of  the  injury  of  subtraction,  or  lives  separate 
other  without  any  sufficient  reason  ;  in  which  case  the  ecclesiastical  ja: 
will  compel  them  to  come  together  again,  if  either  party  be  weak  e 
desire  it,  contrary  to  the  inclination  of  the  other.  4.  J)ivorces  also,  ( 
and  their  several  distinctions,  we  treated  at  large  in  a  former  book,(j;)  ■ 
thoroughly  matrimonial,  and  cognizable  by  tlio  ecclesiastical  jud^. 
comes  improiwr,  through  some  supervenient  cause  arising  ex  post  facto 
parties  should  live  together  any  longer;  as  through  intolerable  cruel 
tery,  a  perpetual  disease,  and  the  like;'  this  unfitness  or  inabilit 
marriiige  state  may  be  looked  upon  aa  an  injury  to  the  suffering  party 
this  tho  ecclesiastical  law  udministera  the  i-emedy  of  separation,  or  a 
mensa  et  thoro.  But  if  the  cause  existed  previous  to  the  marriage,  and 
a  one  as  rendered  tho  marriage  unlawful  ab  initio,  as  consanguinity, 
imbecility,  of  the  like ;  in  this  case  tbo  law  looks  upon  the  inarria« 
been  always  null  and  void,  being  contracted  t»  fraudetn  hgis,  and  de 
only  u  separation  from  bed  and  board,  but  a  vinculo  matrimonii  itself 
last  specicauf  niatrinionial  causes  is  u  consequence  drawn  from  one  of  t! 
of  divorce,  that  a  vwnaa  et  thoro  i  which  is  the  suit  for  alimony,  a  ta 
signities  mHiutenanco:  which  suit  the  wife,  in  case  of  aepurutioD, 
against  her  huisband,  if  he  neglects  or  rcfuacs  to  make  her  an  allowanc 
to  their  station  in  life.  This  is  an  injury  to  the  wife,  and  tho  court 
will  redreas  it  by  aaaigning  her  a  competent  maintenance,  and  coinp 
husband  by  ecclesiastical  censures  to  puy  it.  But  no  alimony  will  D> 
in  case  of  a  divorce  for  adultery  on  her  )>art;  foraa  that  amounts  toi 
^51     of  her  *dower  after  his  death,  it  is  also  a  sufficient  reason  whyi 

-'     not  be  partaker  of  his  estate  when  living. 
3.  Testamentary  causes  are  the  only  remaining  species  belonging  U 
siasticul  jurisdiction  j"  which,  as  they  are  certainly  of  a  mere  ten 
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be  conipluincd  of  its  sucli  by  the  party  who  has  denounced  it."     In  that  c 
dcft-nce  Iiiiviii|{  bai'n  fully  uiudu  out,  the  court  dismissed  the  Buit.   2  llajigarc 

*  We  liuvi!  w^n  in  the  first  book,  pnges  440,  441,  that  it  is  stated  that  a  div 
a  thoro,  vrUi-n  iiiurrin);e  is  just  on<l  lawl'ul  ab  initio,  in  only  allowed,  for  M>me  » 
cause,  when  it  lins  iH^eome  iniiiroiter  or  iniiKMwilile  for  the  purlica  to  live  t< 
that  intoliTnlilc  ill  temjier  wiw  tlieri-  considered  to  be  a  suflicient  rauKe, — u  ]iai 
it  was  Mubniittcd  by  the  editor,  was  not  tenable.  Upon  thin  intcrcxting 
render  is  rdiTrpii  to  the  cl<fi|uent  deeiniona  of  Sir  William  Scott,  friiui  » 
ajipeur  tluit  a  huKlfiiiid  or  il  wit'i'  may  Hustuin  it  vuit  lor  a  divorce  on  the  uruun 
evirn  in  a  niiifile  iUKluni'e.  nlicn  it  rcullv  enilanizers  life,  limb,  or  healtli,  an 
wordH  mcnitcin)!  fucli  thinner  are  aufAcieiit  ground ;  but  that  mere  insu! 
colilnew,  iinkiiiiliK-KS.  ill  tcrii|H>r,  or  iiven  deKcrtion,  is  not  alone  a  suffioicnt 
divorc'.  Kvansi-*.  Kvuns,  1  llit}.'jr.  Ken.  aii,  ;i04,  4tftl,  4i>».  a  id,  154,  158.  S 
132,— CaiTTV. 

*  It  has  been  detcmiinoil  liy  tho  court  of  delefiatco  that  the  public  infam 
blind,  arising  from  a  Judicial  conviction  of  an  attempt  to  comnnt  an  unnat 
a  vufHcient  cause  for  the  tH.-L'lesiusliL'al  courts  to  decree  a  separation  a  menta 
1T1I4.— C'hrI9<TUn. 

"t'om.  Uifi.  Prohibition.  G.  lli.  Altbougli  the  eccleMastical  courts  have 
time  aciguired  the  original  jiiriwlictioii  <»  n-iut  frjruMi^runu,  courts  of  equit, 
tliclcMS  obtained  a  eoncurri'iit  Jurisdiction  witU  them  in  determinations  u 
bequests,  aa  relief  in  thoue  ciikoh  is  generally  dependent  upon  a  discovery  ai 
of  asaeth.    And  an  executor  being  cousidored  a  trustee  for  the  several  1«^ 
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twj )  wmj  Mem  At  first  riew  a  little  oddl v  ranked  amonff  matters  of  a  spiritual 
mg^mmrm  And  indeed  (as  was  in  some  degree  observedin  a  former  booky)^^) 
flfj  wsrs  originalljr  cogniaable  in  the  king^s  courts  of  common  law,  vis.,  tne 
«osBtj-«o«rta;(a)  and  vterwards  transferred  to  the  jarisdiction  of  the  charch, 
W  dM  hmmt  of  the  crown,  as  a  natural  consequence  of  granting  to  the  bishops 
tit  idwiaist ration  of  intestates'  effects. 

(i)SaoklLck.aS.  (•)  Hietort  Pi$mH,  ^tlMmr,  ^  a,5>. 


At  tniMMnt*  thm  eseeotioB  of  trunts  is  nerer  refused  by  courts  of  equity.  1  P.  Wms. 
Ui  S7S.  ThM  eoart«,  ind«6d«  in  lome  other  inittances  which  frequently  occur  upon 
tkt  pfvacnt  Mit^cct,  exercise  s  juritdiclion  in  exclusion  of  the  eocl«iiasti<aJ,  inssmuoh 
It  iIm  i«lief  giYm  by  the  former  is  more  efficient  than  that  administered  by  the  Utter, 
(nr  of  tkass  cmm  bsppens  when  a  husband  endeavours  to  obtain  payment  of  his  wife's 
InscT :  eiiDity  will  obii|Ee  him  to  make  a  proper  settlement  upon  her,  before  a  decree 
vu  br  mad«  ^w  nay  men  t  of  the  money  to  him ;  but  thiH  the  ecclesiastical  court  cannot 
,  If  tne  baron  libel  in  that  court  for  his  wife's  lej^acy,  the  court  of  chancery 
it  an  inian(*tion  to  stay  proceedings  in  it,  he  not  harmg  inade  any  settlement  or 
I  fbr  her.  1  Dkk.  Rep.  373.  Also  1  Atk.  4<J1,  516.  2  Atk.  420.  Free.  Cha.  548, 
F.  Another  <tf  those  instances  occurs  when  legacies  are  given  to  vifanU;  for  equity 
vfl  proiert  their  int«rei*t!«,  and  give  proper  directions  for  securing  and  improving  the 
ted  for  their  benefit,  which  could  not  be  effected  in  the  ecclesiastic  court.  1  Vem.  26. 
ll  hs»  been  already  observed  that  the  probate  of  wills  belongs  exclusively  to  the  eccle- 
■Mnl  court,  except  in  the  instance  above  adduced :  whence  it  follows  that,  if  a  probate 
ks  Uvtt  lEFsnted  of  a  will  obtained  by  fVaud,  the  ecclesiastical  court  alone  can  revoke 
iL  tS  Vem.  H.  1  P.  Wms.  388:)  and  a  person  cannot  be  convicted  of  forging  a  will  of  a 
iHsased  person  of  pemonal  property  until  the  probate  thereof  has  been  s<Miled  l^  the 
iiiiliiM>ii»l  ciiort.    3  T.  R.  127. 

A^Thouxh  a  court  of  e<|uity  cannot  set  aside  a  will  of  |>ersoua1  estato  the  prol>atc  of 
«X« !;  U.a#  (^v^n  ciljtaintHl  fnmi  tli«*  Hpiritual  i*ourt,  yet  tht*  court  will  iiit(*rfi;ro  when  a 
pr>4&r  hju^  l«wn  gmntftl  by  the  frau*!  of  tho  person  ohUiiiiing  it,  anil  either  convert  the 
v"»'t/-l'-*T  intn  a  tr^i.**  f,  in  re!*|HM*t  of  kucIi  proltiite.  or  olin;»»'  him  to  cvni«ceiit  to  a  rejM»al 
T  p^r^rarion  of  it  in  the  nmrt  fn>m  which  it  was  jrr.int<H|.  1  V<y*.  111»,  2H4,  2H7.  A 
T^r*.  -4  -NjuiiT  will  al«»  interfen*  and  pn»vent  a  |H»rHon  from  taking  an  undue  a<lvantage 
M  iHicit^«tintf  th«*  validity  of  a  probate,  when  such  |H*rson  haM  ae^ed  under  it  and  admUted 
'c^  aiAt«^nal  t«»  i:^  validity.    1  .\tk.  028. 

Tb^  ;ur;wi;<  ti<*n  of  the  etvlt^iaiit ieal  courts  in  c<»nfin4vl  to  tentamenti*  merely,  or,  in 

:»v»r  w  ir«l«.  t«»  tli-j-f-ition*  of  |M*r!M)n.tlty:  if.  therefore,  real  e:*tate  Im*  tlie  j*uhji»<»t  of  a 

>- •-  :-.  \m-  ♦-•M  for  paynit'iit  of  tlebt-*  or  porlioiiM.  the^se  eourts  eannot  hohl  plt»a  in 

•*■  ^    •    !••  •u''h  l-Mnn-t*,  but  the  pro|K»r  fonini  is  a  rourt  of  e<|uity.     I>yor.  151.  b. 

?L-a  IJ»»   **   I*      It'll  the  erele-isKtictil  (•fnirts'juri'»<lirtion  may  extend  to  atttK^t  interests 

*.-•=,•    -i!  '-f  r-'al  pfojMTty.  when  thixe  intert»!*t.'»  are  le'»M  than  fnH»hohI.  as  in  devises 

*  •— :.•  f  •'  v.-*r>,  or  of  r»'nt!*  |»;iysble  out  of  them;  f<»r  hucIi  di-'fjo^itions  ndate  iaehatuU 

'.  .      ;;  K«b. '*.    i'rti.  .I.'JT'J.    liuN.  b'lX     If  a  le;;atee  alter  i  tie  nature  of  bin  tlemand, 

•&.    -ft.',  r-  It  into  a  dfbt  or  duty,  tk^  by  mreeptin;;  a  Ixtnd  fnnn  the  exe<nitor  for  payment 

•i    i-    !'^*  1,  :t  M»*»m*  that  the  etTt-et  of  the  tran^^action  will  1k»  eitlier  to  deprive  the 

•^  .**_»-•..   U   >*iirt  t'f  it««  juriMlietion.  or  to  jrive  an  option  to  tin*  inT'M»n  entitled,  to  sue 

=  •:.*;     •    t.  a  f.Tiii^.ral  ciMirt.  at  hi-i  ilisrn^tion.     'J  Roll.  K.  ir.«>.    S'elv.  :\\K    S  Mo<l.  .127. 

•  «w^   :.Ai-    ■*»'urr*H|  in  xrU\c\i  n.urf*  ^f  rfmtmnt.  Ire  have  a'<*4um<'«t  iuri"*diet ion  of  testa- 

n«-s**rr  ?iiA:t»-r*.  and  |»ermitt«ii  actions  to  l»e  institutf^t  for  tlie  n'i'overk'  of  lejraei«»s, 

n  tir-y  "4  an  •*xpr»*-*!'  .i*«uin;in/ or  untlertakinz  by  the  exwutor  to  |mw  them.    Sid.  4o. 

)C.i»i     .'l      Wntr.   ll*«».    2  I.ev.  W.    Cowp.  •J>4.     But   it   w^ems  to  1h»  the  opinion  of 

z.  ^  i  ie*^  that  till*  juris4lii>tion  extends  t4>  e.Ls«»s  of  jifttrtfir  lepuMes  only:  for  when 

-^-^:. -r  x-^  nt*  to  th«»»e  U"|Ue?»t*,  tin*  le^ral  interests  ve^t  in  the  le^at«*es,  whieh 

tr^ta  !■»  ••nf«'n'«-  th»Mr  ri^zhts  at  law.    .5  Eist.  R.  1-0.     It  seems  to  InMhe  U^tter 

tv*  .  •■.  "3**t  wh«'n  lh«*  b'tfa«'y  is  not  sptM-ilie.  but  merely  a  /rift  out  of  t\u*  ij^U'Ttil    assets. 

Kv«  t*rt>^T4l»rli  wh*»n  a  m,trr»^d  tnnHin  is  the  leinit«M».  a  court  of  eoinmon  law  will  not  en- 

>— ^-    -^nmiii-Ufin  to  fNini|i«*l  |>ayment  of  sueli  a  le^jicy.  uimmi  the  irround  that  a  court 

^  ^— "^--ft  Law  I*.  fn»ni  its  niles.  ineom|MMent  to  administer  that  iH^mplete  ju^^tiee  to  the 

iu^^m  tf^^-h  (tiurt*  of  t.s|uitv  have  the  iM>wer.  and  are  in  the  C4>iistant  habit,  t>f  doinfr. 

.  :-r»   i^^    K.  B.  «;*J<i.     7  t.  R.  fKiT.     i  v.  Wins.  iWl.     IVakes  <\  N.  1».  7:i.     There  is 

lifti*  -^    i  ih*-  l»ook«*  where  th«»  dtvlaration  -  tate*  that,  in  consideration  of  a  forl»earanee 

3-*  .j^  :«ift^3tsfrt«»  »ue.  th**  ex<NMit«>r  promis<Hl  tt>  pay  th«*  lepu^y.  atifl  the  court  held  that 

ew  m'Zmm  asA^ht  lie  mainiaine«l;  but  thecireum«taiieeof  that  action  lM>in^  brought  on  a 

Aion  of  forkN*aran(*e.  hIiowh  th.tt  it  was  understoo<l  that  the  hare 

M  not  alone  Mufficient.    5  T.  R.  093.    2  Ia^v.  a.     But  it  has  been 

it  should  seem  that  uj>on  an  express  promise  and  admission  of  i 

2  Saund.  by  Patteson,  137,  note  a.— Cu  imr. 
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This  spiritual  juriRdictioii  of  tcBtamentaiy  cansos  ia  a  pccaliar  constit 
tliis  iaiand  ;  for  in  almost  nil  other  (even  in  popish)  coantriee  all  matte 
mentary  are  under  the  jurisdiution  of  the  civil  mugietrat«.  And  that  ' 
Tilege  is  enjoyed  by  the  clergy  in  England,  not  as  a  matter  of  ewleeiastic 
batliy  the  special  favour  and  indulgence  of  the  municipal  law,  and  as  i 
eeem  by  some  public  act  of  the  greut  council,  is  freely  acknowledged  b^ 
wode,  the  ablest  canonist  of  the  fifteenth  century.  Testamentary  ca 
obserres,  belong  to  the  ecclesiaatical  courts  "de  conguetudine  Anglitv,  et  » 
tenau  regio  tt  suorum  procerum  in  talibus  ab  antiquo  concesso.'Xb)  The  BM 
about  a  century  belbre,  very  openly  professed  in  a  canon  of  archbisho 
ford,  viz.,  that  the  administration  of  intest^ites'  goods  was  "ab  olim"  ^n 
the  ordinarj',  "  consensu  regio  et  vuigntitvm  regni  Angli<F.'\c)  The  constitt 
cardinal  Utiiubon  also  testify  that  this  provision  ''  olim  a  pralaU's  cunt 
tione  regis  et  baronum  dicitur  emnnasse.'XJ)  And  arcbbishop  Purker,(e) 
Elizabeth's  tiiue,  affirms  in  expreas  words,  that  originally  in  matters  to 
ary  "  non  utlam  habebant  episcopi  authorittitem,  prtxter  earn  quam  a  rege  < 

referebant.     Jus  testamenta  probandi  non  ^habebanl :  administratim 

tatem  cuique  delegare  non  poterant." 
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testacies  began  in  England,  is  not  aKcertainud  by  any  antient  writer: 
dewO(le(/)  very  fairly  oonfcssos,  "ci^'uj  regis  temporibua  hoc  ordinatuwi 
reperio."  Wo  find  it  indeed  frequently  asserted  in  our  ciimmon-law  bo 
it  is  but  of  late  gears  that  the  cliurch  bath  had  the  probate  of  wills. (tjp) 
must  only  be  understood  to  mean  that  it  hath  not  alwags  hod  this  pre; 
for  certainly  it  is  of  veiy  high  antiquity.  Lindewode,  we  have  seen 
tbat  it  was  "ab  antiquo;"  Stratford,  in  the  reign  of  king  Edward  III., 
it  as  "ab  olim  ordinatum. ;"  and  cardinal  Otliobon,  in  the  b'Z  Hon.  III.,  i 
it  as  an  anticut  tradition,  firacton  holds  it  for  clear  law,  in  the  sami 
Henry  111.,  that  matters  testamentary  belonged  to  the  spiritual  court.i 
yet  earlier,  the  disposition  of  intestates' goods  "per  visum  ecclesi(e"'Ka»< 
articles  confirmed  to  the  prelates  by  king  John's  magna  carta.(i)  Mattl 
also  informs  us  that  king  Kichard  I.  ordained  in  Normandy  "quod 
rerum  qua:  in  testamento  relinquunlur  autoritale  eccUsia  fiet."  And  evon 
nance  of  kin^r  Kichard  was  only  an  introduction  of  the  same  law  into 
dominions,  wTiich  before  prevailed  in  this  kingdom ;  ibr  in  the  reign  of 
Henry  II.  tilanvil  is  express,  that  ''Si  quis  nliquid  diixrit  contra  testamt 
cituai  ilUid  in  curia  chriatianitatis  audiri  debet  et  terminari."(j)  And 
bonk,  cJilU><l  regiam  vtajtstalem,  agrecB  verbatim  with  Glanvil  in  this  po 
It  appears  that  the  foreign  eiergj-  were  pretty  early  ambitions  of  tl 
ma-j-i  of  power;  but  their  attempts  to  assume  "it  on  the  continent ' 
-I  tuallj-  curbed  by  the  edict  of  the  emjwror  Justin, (/)  which  rest 
insinuatiou  or  jjrobate  of  testaments  (us  formerly)  to  tho  oGBce  of  tb 
census:  for  which  the  emperor  subjoins  this  reason:  "absurdum  et  a 
est,  immo  etiam  opprobriosum,  si  peritos  se  velint  ostendere  disceptationun 
sium."  But  afterwards  by  tiio  canon  law(ni)  it  was  allowed  that  t 
might  compel  by  ecclesiasticul  censures  the  peribrmance  of  a  bequet 
uses.    And  therefore,  as  that  was  considered  iis  a  cause  qua  secundum 

tiiscopales  lernx  ad  regimen  animarum  prrtinuit,  it  fell  within  the  juri 
le  spiritual  courts  by  the  express  words  of  the  charter  of  king 
which  separated  those  courts  from  tho  temporal.  And  afterwards,  - 
Henry  I.  by  his  coronation-charter  directed  that  the  goods  of  an  iotus' 
bo  divided  for  the  good  of  his  soul.(n)  thin  made  all  intestacies  imme 
ritual  causes,  as  much  as  a  legacy  to  pious  uses  had  been  before.    Tbii 

(»)  Pr-Hnri.ll.  I.  i,  I.  13,/W.  US. 
{•jHM.  1.3,1.3s,  Mt^ 

Wr<u-Al>r.  tlt.inin0K.pLt.  1  BolL  Atx.  111.  ■  aap. 
H.   Viwb.lul. 
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v»  may  ptohAUr  eonjaetarey  wu  the  era  referred  to  bj  Stmtford  and  Othobon, 
wka  Um  kiii|(,  bjr  the  advice  of  the  prehites  and  with  the  consent  of  hie  barons, 
■T«led  the  chnrch  with  this  pririlege.  And  accordingly  in  king  Stephen's 
cksfter  il  is  provided  that  the  goods  of  an  intestate  ecclesiastic  snail  be  dis- 
thbetad  pro  mimU  amiwm  <;i»,  ecdakt  consiUo;{p)  which  latter  words  are  equi- 
tiltat  toper  rimai  eoekum  hi  the  great  charter  of  king  John  before  mentioned, 
lad  the  Daaee  and  Swedes  (who  received  the  rudiments  of  Christianitv  and 
iwhsiasrical  diadpline  fW>m  England  about  the  beginning  of  the  twelfth  cen- 
tuT  r  have  theoee  also  adopted  the  spiritoal  cognizance  of  intestacies,  testaments, 
asd  heacieA^^) 

This  jwrimiiction,  we  have  seen,  is  principally  exercised  with  us  in  the  con- 
Morr  coarta  of  everpr  diocesan  ^bishop,  and  in  the  prerogative  court  <^  t^9l 
iW  BeCfopoiitaa,  originally ;  and  in  the  arches  court  and  court  of  delegates  ^ 
Inr  way  or  Appeal.  It  is  divisible  into  three  branches;  the  probate  of  wills,  the 
0iaUBK  of  adninistrations,  and  the  suing  for  legacies.  The  two  former  of 
viMch,  when  no  opposition  is  made,  are  granted  merely  ex  officio  et  debito  putitim^ 
•ad  are  then  the  ol^ect  of  what  is  called  the  voluntary^  and  not  the  cowtentum$^ 
jtrisdicticMi.  Bat  when  a  caveat  is  entered  against  proving  the  will  or  granting 
idainiMmiicNi,  and  a  suit  thereupon  follows  to  determine  either  the  validity  of 
thr  tf^ament,  or  who  hath  a  right  to  administer;  this  claim  and  obstruction  by 
ihr  adveree  party  are  an  injury  to  the  party  entitled,  and  as  such  are  remedied 
kv  the  sentence  of  the  spiritusi  court,  either  by  establishing^  the  will  or  granting 
tht  adminiatratlon.  Subtraction,  the  withholding  or  detaining  of  le^^ies,  is 
iiw  still  more  apfiarently  injurious,  by  depriving  the  legatees  or  that  right  with 
vk:rh  the  laws  of  the  land  and  the  will  of  the  deceased  have  invested  them : 
B-i  ibonfton-,  as  a  consoquential  part  of  teHtamentary  juriHdietion,  the  Fpiritual 
'  -zrt  a«lroirit!ttfrM  n^dresH  herein,  by  compelling  the  executor  to  pay  them.  But 
A  thi*  Um  cane  the  eourtu  of  equity  exereine  a  concurrent  juriHdietion  with  the 
'^  ir«ta^tical  c*ourtji,  as  incident  to  some  other  species  of  relief  prayed  by  the 
n-cpUinant ;  ai«  to  cc»mpel  the  executor  to  account  for  the  tentator's  effects,  or 
MMrot  to  the  lo:;acy.  or  the  like.  For,  as  it  iM  beneath  the  dignity  of  the  king's 
'^•vrt*  to  he  merely  ancillnr}'  to  other  inferior  juriwiictions,  the  cause,  when  once 
»r»4xht  there,  receives  there  also  its  full  determination.* 

TcM-*ie  an*  the  principal  injuries  for  which  the  party  grieved  either  must,  or 
&ar,  ••-^rk  hift  reme«ly  in  the  spiritual  courts.  But  before  I  entirely  dismiss  this 
*-'»l.  It  may  not  U*  inipro|)er  to  add  a  short  word  concerning  the  method  of  pro- 
'"<  *^  in  thrmr  tribunals,  with  regard  to  the  redress  of  injuries. 

h  mwfit  tin  tht.*  lirHt  plac*e)  l>e  acknowledged,  to  the  honour  of  the  spiritual 
*.«rt^.  tIkAt  thouich  they  continue  to  this  *duy  to  decide  many  questions     ri^gg 
»'-rh  art*  pn»periy  of  tem|K>ral  c*oflcni»ince,  yet  juntice  is  in  general  so     *■ 
a-'tt  atni  impartially  adminiHtered  in  those  tribunals  (especially  of  the  superior 

Ijftt^t.  U<«.  it    vi4.  L  Mil    llMOM  ad  Gmi,  (P)  Mm^ook,  d€  jun  Smeom.  L  Z,  e.  I. 


•  ^-  artinfi  at  Uw  ran  be  maintsin<Ki  agninot  an  executor  for  a  loganr  where  there  is 
firrwtf  of  hi*  a(«H>nt  to  the  legacy  than  what  th«»  law  can  infer  fk>m  an  acknow- 
it  hy  him  of  mm^u  mifficicnt  to  pat  it.  Convenience  in  much  in  favour  of  this 
ku«^.  if  th«*  |ien«(»n  who  wa«  ff^jnity  ctititle<l  could  recover  at  (aw^  he  would  do  m> 
r«»>v  V  and  Vw  bU  otrn  u»e:  and  thouf^h  the  l(>gacy  might  have  been  intended  for  the 
*rj*^r  '4  •ii«»thrr.  a  court  of  Uw  would  have  no  meani*  of  com|>elling  the  legat*^  ^^>  to 
K.r,i%  n.  ^  m  the  ca^e  of  a  h^gacy  to  the  wife,  which  would  l>econie  the  hunhandV  abM>- 
-ir-<T  anH  the  murt  of  law  couhl  not  oblige  him,  a*  a  court  of  equity  now  will,  to  make 
<f  ■■  n^^  Snr  hi4  wif^  nnt  of  it.  I)eek«  r*.  Stnitt,  5  T.  R.  6W.  But  Where  the  executor 
»^i*  mmmtm  and  esprewly  promiften  to  pay  in  the  ca^  of  a  pecuniary  legacy,  or  where 
'■x^  *'<TT  binair  vfiertfic  he  afwenti  to  it.  nuch  promise  and  amtent  T«*st  the  pronertj  in 
""  "^^t^^.  and  h^  mar  maintain  an  action  againnt  the  executor.  Atkins  vj.  ilill,  Cowp. 
>^  IjoM  ?^y  aad  Sel'e  ».  Ouy.  3  E.  R.  120. 
'-.  m  n«itt#<d  to  he  obi«n'«Hl  in  the  text  that  cAuoen  of  defamation  are  within  thejuris> 
of  tW  eedasiantieal  c«Hirt.  Suititof  this  kind  are  entertaine<l  for  the  use  of  words 
ttoa  iipnillng  or  prmlacing  any  tera|>oral  danger  or  lo«a,  are  not  a  I 

law :  and  the  une  of  them  is  punished  by  penance  w 
of  the  c«>urt. — Coixbidub. 
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kind)  and  the  boiindnrios  of  their  power  aro  now  bo  well  known  andentaU 
that  DO  material  inconvenience  at  prcnent  arises  from  thin  jiiritMliction  stil 
tinning  in  tlie  anticnt  (.'linunel.     And,  should  an  alteration  bo  attempted, 
<-ont'u8ion  would  probably  arise,  in  ovcrturninfr  long-established  forms,  and 
modelling  a  course  of  proceedings  that  has  now  prevailed  for  seven  eenttt 
The  establishment  of  the  i-ivil-law  process  in  oil  the  ecclesiastical  conrt 
indctHl  a  mastcr|)icce  of  papal  discernment,  us  it  made  a  coalition  imprnct 
between  tbem  and  the  national  tribtinals,  without  manifest  inconvenient 
hazard.     And  this  consideration  hud  undoubtedly  its  weight  in  eausinj 
measure  to  he  adopted,  though  muny  other  causes  concurred.     The  time 
the  ]>andects  of  Justinian  were  discovered  afresh,  and  rescued  fWim  the  dt 
antiquity,  the  eagerness  with  which  they  were  studied  by  the  popish 
siiistics,  and  the  consequent  dissensions  between  the  clergy  and  the  laity  (rf 
land,  have  formerly(7)  been  spoken  to  at  large.     I  shall  only  now  remark 
those  collections,  that  their  being  written  in  the  Latin  tongue,  and  referri 
much  to  the  will  of  the  prince  and  his  delegated  officers  of  justice,  suffici 
recommended  them  to  the  court  of  Rome,  exclusive  of  their  intrinsic  meri' 
keep  the  laity  in  the  darkest  ignorance,  and  to  monopolize  the  little  ac 
which  then  existed,  entirely  among  the  monkish  clergy,  were  deep-rooted 
ciples  of  papal  policy.     And,  ns  the  bishops  of  Rome  aiTccted  in  all  poi' 
mimic  the  imjierial  grandeur,  as  the  spiritual  prerogatives  were  moulded  i 
pattern  of  the  temporal,  so  the  cunon-law  process  was  formed  on  the  mc 
the  civil  law :  the  prelates  embracing  with  the  utmost  ardour  a  method  o 
ciul   proceedings  which  was  carried  on    in  a  language  unknown  to  tb 
of  the  people,  which  banished  the  intervention  of  a  jury,  (that  bulw 
*1001     '-'^"'''^  liberty,)  which  placed  an  arbitrary  power  of  decision  in  tha 
J    of  a  single  man. 
The  proceedings  in  the  ecclesiastical  courts  are  therefore  regnlated  ace 
to  the  practice  of  the  civil  and  canon  laws ;  or  rather  according  to  a  mix 
both,  eorreirted  and  ncw-modelled  by  their  own  particular  usages,  and  th< 
position  of  the  courts  of  common  law.     For,  if  the  proceedings  in  the  s| 
court  be  ever  so  regularly  consonant  to  the  rules  of  the  Roman  law,  yet 
he  manifestly  repugnant  to  the  fundamental  maxims  of  the  municipal  I 
which  upon  principles  of  sound  policy  the  ecclesiastical  process  oiiglit  il 
state  to  confomi,(r)  (as  if  they  require  two  witnesses  to  prove  a  fact,  wh 
will  suffice  at  common  law;)  in  such  cases  a  prohibition  will  be  awarded 
them.(«)    But,  under  tliese  restrictions,  their  ordinary  course  of  pre 
is:  first,  by  citation,  to  call  tho  party  injuring  before  them.     Then,  It 
libdlus,  a  little  book,  or  by  aKiclcs  drawn  out  in  a  formal  aUegaUtm,  to  » 
the  complainant's  ground  of  complaint.     To  this  succeeds  the  defendant't 
npon  oath,  when,  if  he  denies  or  extenuates  the  charge,  they  proceed  t 
by  witnesses  examined,  and  their  depositions  taken  down  in  writing,  b 
ficer  of  the  court.     If  the  defendant  has  any  circumstances  to  offer  in  his  i 
lie  must  also  propound  them  in  what  is  called  his  defensive  allegation,  i 
he  is  entitled  in  his  turn  to  tho  plaintiff's  ansieer  upon  oath,  and  may  fron 
proceed  to  prnofn  as  well  as  his  antagonist.    The  canonical  doctrine  of  fn 
whereby  the  ]>arties  were  obliged  to  answer  npon  oath  to  any  matter,  I 
criminal,  that  might  be  objected  against  them,  ^though  long  ago  ovcrnih 
court  of  chancery,  the  genius  of  the  English  law  liaving  broken  thro 
lioiidage  imposed  on  it  by  its  clerical  chancellors,  and  asserted  the  doci 
iudicial  as  well  as  civil  liberty.)  continued  to  the  middle  of  the  last  ce 
lie  npheld  by  the  spiritual  courts ;  when  the  legislature  was  obliged  to  ir 
to  teach  them  a  lesson  of  similar  moderation.     By  the  'statute  of  13  Car 
II.  c.  12,  it  is  enacted  that  it  shall  not  be  lawful  for  any  bishop  or  eeclexi 
astical  judge  to  tender  or  administer,  to  any  person  whatsoever,  the  oati 
called  the  oulhfj;(!2^i.'io,  or  any  otherouthwhi!  re  by  ho  may  be  compelled  tc 
accuse,  or  purge  himself  of  any  criminal  matter  or  thing,  whereby  h< 
liable  to  any  censure  or  punishment.    When  all  the  pleadings  and  proof) 

{tiOwikl,  IntruLjI.  ('}  Wub.  AUlun,  lit;  {•)  1  IgO.  AW.  MM, 
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^  to  •«    eonmderBtion,  not  of  a  jury,  bat  of  a  single  jadee ; 

iHarn  hr  liearing  advocates  on  both  sides,  and  thereupon  forms  nis 

Seeree  or  Jmmiipe  sentemee  at  his  own  discretion :  fW>m  which  there 
NMrmllT  Baa  aa  tmetd^  in  the  several  stages  mentioned  in  a  former  chapter  )(t) 
Mch  mihm  aaae  be  not  appealed  fW>m  in  fifteen  days,  it  is  final  bj  the  statute 
\  £•.  Tin.  e.  19. 

Bat  tiM  poisi  in  which  thet  jurisdictions  are  the  most  defective,  is  that  of 
liirciBg  iMir  aentanees  when  pronounced ;  for  which  thev  have  no  other  pro- 
■i  b«t  that  of  txtommmmeatiim  ;  which  is  described(u)  to  be  twofold;  the  less, 
id  tW  sreatari  ozeommnnica  ion.  The  less  is  an  ecclesiastical  censure,  ox- 
Miag  tao  paitjr  ftoia  the  participation  of  the  sacraments;  the  greater  proceeds 
■tfcai,  aadomadea  him  not  only  fW>m  these,  but  also  fW>m  the  company  of 
II  CMrtiaaa.  Bat,  if  the  indge  of  any  spiritual  court  excommunicates  a  man 
r  a  caaao  of  whicli  be  hatn  not  the  legal  cognixance,  the  partv  may  have  an 
rooa  aaaiaat  Mm  at  common  law,  and  he  is  also  liable  to  be  mdicted  at  the 
Rt  of  taa  king^v/* 

Heavy  as  Iha  penalty  of  excommunication  is,  considered  in  a  serious  light, 

Mva  ai«,  BOtwitnstanmng,  many  obstinate  or  profligate  men,  who  would  despise 

tt  >rfai  fmimen  of  mere  ecclesiastical  censures,  especially  when  pronounced 

f  a  petty  aarrogate  in  the  country,  for  railing  or  contumelious  woras,  for  non- 

lyiat  of  fees,  or  costs,  or  for  other  trivial  causes.    The  common  law  thero- 

la  eoaipaawoaately  steps  in  to  *the  aid  of  the  ecclesiastical  jurisdiction,    r  i»|  ao 

li  khaUy  leads  a  supporting  hand  to  an  otherwise  tottering  authority.    ^ 

■ikitiag  berein  the  policy  of  our  British  ancestors,  among  whom,  aceonling  to 

mmtj^T)  whoever  were  interdicted  by  the  Druids  fVom  their  sacrifices,  *'  in 

Hsra  bapMmai  ac  $efitratarum  habentur:  ah  its  omnes  decrdunt,  aditum  eorum 

mmtnmfme  dffmgiunt^  ne  quid  ex  eontagione  incommodi  acctpiant :  neque.  iis  peten- 

m  jms  redditMT^  nequf  honos  ullus  communirtitur."     And  sc>  with  uh  by  the  com- 

a  iiw  an  exoommunicati'd  person  is  diHabled  to  do  any  act  that  i8  re<iuired 

^  done  by  one  that  is  probus  ft  Irgalis  homo.     He  cnnnot  Horve  upon  juries, 

•ot  he  a  witness  in  any  court,  and,  which  is  the  worst  of  all,  cannot  brin^  an 

9tt«  rither  real  or  pergonal,  to  recover  lands  or  money  due  to  him.(^')     Nor 

m  the  whole  :  for  if,  within  forty  days  after  the  sentence  has  l>een  ]ml)lislied 

M  churrh.  the  offender  doc^  not  submit  and  abide  by  the  sentence  of  the 

XmmX  c«)urt,  the  biHhop  may  certify  such  contempt  to  the  kint^  in  chancery. 

\  which  then?  isnue?*  out  a  writ  to  the  sheriff  of  the  county,  called,  from  the 

p*«  certificates,  a  $ignifiravit ;  or,  from  its  efTectn,  a  writ  df  exrommunicnto 

^:  and  the  sheriff  shall  thereupon  take  the  offender,  and  imprison  him 

eonnty  gai»l.  till  he  i.-*  re<*onciled  to  the  church,  and  such  rec<m<*iliation 

fd  by  the  bi'*hop;  under  which  another  vfrit,  de  eTcommHuicato  del ihcrando, 

oat  of  chanifry  to  deliver  and  release  him.(j )    This  process  seeniH  fbun<led 

charter  of  m*paration  (ho  ot\en  referretl  to)  of  \\illiam  the  ('onqiien)r. 

i^u  prr  mipt-rhiitm  eVfifux  ^i</  jii.<titmm  rpi^ojMlnn  rmire  nolurrit,  vocetur 

*rm^i*K  fi  ffrfto :  quod  ni  ner  ,vl  emendationem  venerit^  excommuniceter ;  et,  si 

Tif.  ad  ko^  tundiiuindum  fnrtitudo  ti  jystitia  regis  sire  ricecomitis  adhibeatur, 

ca«e  of  subtractirm  of  tithes,  a  more  summary  and  expeditious  assistance 

«•   (li  ft.  (•)  P'  Mitt  GtU.  L  6w 

•r«  Lift.  133.  (»»  Utt.  I  Jill. 

)•  :  iwn  «i  (•/  r.  N.  a  fia. 


t  art.  .V;«tiH).  III.  i\  rJ7.  prohibit!*  oxi^mmunioation  and  the  writ  </^  rjvf)m- 

^H^i-  AH  a  iikmIo  ftf  onfor<*in|!  |H'rformanr<»  orolHsliont'e  to  oivh^iaMtioAl  onlera 

« :  and.  in<*t«'a<l  of  tlit>  s«'nt*'n<*4'  of  (•xtHiminuniciition  in  th«H«»  ciiso!*,  tho  court 

vtnr**  th**  'If'ffiid.int  t^»tituina<Mou'*.  aiiil  the  <H*olo!«iiu«ticAl  jiidp'  in  to  MMid  his 

I  the  |n>««Til»e<l  fomi  to  the  rhanoory,  from  which  a  writ  de  nmtunMrf  cajnrmio 

is  tli4^  prr*rnftMMl  form,  and  wliicli  !<•  to  have  the  i«amo  foroo  os  the  ancient 

•  us  •imiUr  act  an  to  IreUn*!.  .'>4  (leo.  III.  c.  t'»S.     In  other  caACA  not  of 

»  to  the  oftlem  and  «i«H^nN>i^  of  the  court,  there  may  h<«  excommunication, 

r  UMWuninifn  ca/nmdo,  an  heretofon*.    In  the  proi^e^MlingA  under  thin  Htatute, 

fly  M>|««r  that  the  eivli^ianticat  court  had  jurijidiction.  and  that  the  form 

m  hM  been  duly  obtterrod.    5  Bar.  k  AM.  791.    3  Dowl.  k  R.  570,  ante,  87, 
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is  given  by  the  statutes  of  27  lien.  VIII.  c.  20,  and  82  Hen.  VIII.  c.  7,  i 
enact,  that  upon  complaint  of  any  contempt  or  misbehaviour  of  the  eccl 
tical  judge  by  the  defendant  in  any  suit  for  titlies,  anv  pnvy  counojll 
*10^1     *^^y*  ^^^  justices  of  the  peace  (or,  in  case  of  disobedience  to  a  defij 
J     sentence,  any  two  justices  of  the  peace,)  may  commit  the  party  to  { 
without  bail  or  mainprize,  till  he  entei*s  into  a  recognizance  with  sufficient 
ties  to  give  due  obedience  to  the  process  and  sentence  of  the  court.     '. 
timely  aids,  which  the  common  and  statute  laws  have  lent  to  the  eeclesia 
jurisdiction,  may  serve  to  refute  that  groundless  notion  which  some  are  tc 
to  entertain,  that  the  courts  at  Westminster  hall  are  at  open  variance  with 
at  doctors'  commons.     It  is  true  that  they  are  sometimes  obliged  to  use 
rental  authority,  in  connecting  the  excesses  of  these  inferior  courts,  and  ke 
them  within  their  legal  bounds;  but,  on  the  other  hand,  they  afford  tl 
parental  assistance  in  repressing  the  insolence  of  contumacious  delinquent 
rescuing  their  jurisdiction  from  that  contempt  which  for  want  of  Bufficienl 
pulsivo  powers  would  otherwise  be  sure  to  attend  it." 

II.  I  am  next  to  consider  the  injuries  cognizable  in  the  court  nUUtary^ot 
of  chivalry.  The  jurisdiction  of  which  is  declared  bjr  statute  13  Rio.  11.  c 
be  this :  *Hhat  it  hath  cognizance  of  contracts  touching  deeds  of  arms  or  o 
out  of  the  realm,  and  also  of  things  which  touch  war  within  the  realm, 
cannot  be  determined  or  discussed  by  the  common  law ;  together  with 
usages  and  customs  to  the  same  matters  appertaining."  So  that  wherev 
common  law  cun  give  redress,  this  court  hath  no  jurisdiction:  which  has  t 
it  entirely  out  of  use  as  to  the  matter  of  contracts,  all  such  being  usual! 
nizable  in  the  courts  of  Westminster  hall,  if  not  directly,  at  least  by  fict 
law:  as  if  a  contract  be  made  at  Gibraltar,  the  plaintiff  may  suppose  it  n 
Northampton ;  for  the  locality,  or  place  of  making  it,  is  of  no  consequenc 
regard  to  the  validity  of  the  contract. 

The  words  '^  other  usages  and  customs''  support  the  claim  of  this  co 
To  give  relief  to  such  of  the  nobility  and  gentry  as  think  themselves  ag| 
in  matters  of  honour;  and  2.  To  keep  up  the  distinction  of  degre« 
*1041  *^"^^*^y'  Whence  it  follows,  that  the  civil  jurisdiction  of  this  c 
J  chivalry  is  principally  in  two  points ;  the  redressing  injuries  of  1 
and  correcting  encroachments  in  matters  of  coat-armour,  precedency,  aiK 
distinctions  of  families. 

As  a  court  of  honour,  it  is  to  give  satisfaction  to  all  such  as  are  aggric 
that  point;  a  point  of  a  nature  so  nice  and  delicate,  that  its  wrongs  i 
juries  escape  the  notice  of  the  common  law,  and  yet  are  fit  to  be  re< 
somewhere.    Such,  for  instance,  as  calling  a  man  a  coward,  or  giving  him 
for  which,  as  they  are  productive  of  no  immediate  damage  to  his  pel 
property,  no  action  will  lie  in  the  courts  at  Westminster;  and  yet  they  a 
miuries  as  will  prompt  every  man  of  spirit  to  demand  some  honourable  fl 
which  by  the  anticnt  law  of  the  land  was  appointed  to  be  given  in  the  < 
chivalry. (a)     But  modern  resolutions  have  determined,  that  how  much 
such  a  jurisdiction  may  be  expedient,  yet  no  action  for  words  will  at  pre 
therein.(6)    And  it  hath  always  been  most  clearly  holden,(c)  that  as  th 
cannot  meddle  with  any  thing  determinable  by  the  common  law,  it  tl 
can  give  no  pecuniary  satisfaction  or  damages,  inasmuch  as  the  quani 
determination  thereof  is  ever  of  common -law  cognizance.    And  therefd 

(•)  Teai^book,  ?n  Hen.  VI.  21.     8«liien  of  Dud*,  c.  10.  (»)  Sulk.  1»3.    7  Mod.  125.    2  Dawk.  P.  C 

HaL  UM.  C.  L.  37.  (•;  lIoL  llUt.  C.  L.  87. 

"  In  the  ecclesiafltical  courts  the  maxim  is  that  nuflum  tempus  occurnt  eecfesia 
there  is  no  limitation  to  a  pros^H^ution  for  a  spiritual  offence ;  and  it  was  though 
grievance  that  the  poaro  of  families  mifiht  be  disturl»ed  by  a  prosecution  for  a 
incontinence  committod  many  yean*  before.    It  was  therefore  enacted  by  the  27 
c.  44  that  no  prosecution  should  l>e  commenced  in  the  spiritual  courts  for  de; 
after  six  months,  or  for  fornication  or  incontinence,  or  for  striking  or  brawl 
church  or  churchyard,  after  eight  months ;  and  that  in  no  cane  parties  who  hi 
married  should  be  prosecuted  for  their  previous  fornication. — Chbistian. 
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CMTt  of  duTaliy  eut  at  most  only  order  reparation  in  point  of  honour*  as,  to 
eoaipel  iha  dcfitudant  wnemdaeium  Mi  t/m  imponere,  or  to  take  the  lie  that  he  has 
lEiTca  npoo  hioMelf*  or  to  make  such  other  suhmiMion  as  the  laws  of  honoor 
»sj  Tmj^f%j(d)  Metther  can  this  court,  as  to  the  point  of  reparation  in  honoiUTi 
hM  plcft  of  mny  svcli  word  or  thing  wherein  the  partj  is  relievahle  by  the 
C0«ita  of  ooouMNi  law.  As  if  a  man  gives  another  a  blow,  or  calls  him  thief  or 
Bsrdrrvr;  Ibr  in  both  these  cases  the  common  law  has  pointed  out  his  proper 
itacdj  hj  aeCaon. 

*JU  to  tW  other  point  of  its  civil  jurisdiction,  the  redressing  of  en-  r^ing 
mmtkmgntM  and  usaipations  in  matters  of  heraldry  and  coat-armour :  ^ 
ii  M  the  bvsinesB  of  this  court,  according  to  Sir  Matthew  Hale,  to  adjust  the 
n^i  of  amorial  ensigns,  bearinfln,  crents,  supporters,  pennons,  Ac.;  and  also 
nc^te  of  place  or  precedence,  where  the  king's  patent  or  act  of  parliament 
11  bach  caanoi  be  overruled  by  this  court)  have  not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  summary  way ;  and  the 
thsi  MH  by  a  jury  of  twelve  men,  but  by  witnesses,  or  by  combat.(f )  But  as  it 
csaooi  inpriaoo,  not  being  a  court  of  record,  and  as  by  the  resolutions  of  the 
mperior  courts  it  is  now  confined  to  so  narrow  and  restrained  a  jurisdiction,  it 
im  &ilen  into  contempt  and  disuse.  The  marshalling  of  coat-armour,  which 
vw  formerly  the  pride  and  stndv  of  all  the  best  families  in  the  kingdom,  is  now 
peatly  disrvfj^arded  ;  and  has  fallen  into  the  hands  of  certain  officers  and  attend- 
iBU  upon  this  court,  called  heralds,  who  consider  it  only  as  a  matter  of  lucre, 
aad  not  of  justice :  whereby  such  fiilsity  and  coiilbsion  have  crept  into  their 
itioffds,  (which  ought  to  be  the  standing  evidence  of  families,  descents,  and  coat- 
inaijvr.i  that,  though  formeriy  some  credit  has  been  paid  to  their  testimony, 
%'.w  tvfo  th^ir  common  seal  will  not  be  rei'eived  as  evidence  in  any  court  of 
;a»ri*-«*  in  the  kingtlom.f/)  But  their  original  viHilation  books,  compiled  when 
\  r  ■rr<-*iv.H»  were  Holenuily  and  regularly  made  into  every  part  of  the  kingdom, 
:  rH|Qiiv  into  the  state  of  families,  and  to  regiMtcr  Hueh  marriagen  and  descents 
t«  «^re  wrified  to  tliein  u|M>n  oath,  are  allowed  to  be  good  evidence  of  pedi- 
ryn  •  /  f  And  it  im  much  to  be  wished,  that  this  praetiee  of  visitation  at  certain 
}^rmU  wvre  revived  ;  for  the  failure  of  inquisitions  poift  mortem,  by  the  al>olition 
c^  iciiitar^'  tenures,  c<inil»ined  with  the  negli^nce  of  the  heralds  in  omitting 
•.•,#-r  uMial  progrt»H*«eH,  has  rendered  the  proof  of  a  mo<iem  descent,  *for  r^tQa 
'  '  rv-.tivcrj*  of  an  estate  or  succession  to  a  title  of  honour,  more  difficult  1- 
v.^:.  that  of  an  antient.  This  will  be  indeed  remedied  for  the  future,  with 
r^f^t  t«»  «*biimH  of  |>eerai2:e,  by  a  late  Mtan<ling  ordcr(A)  of  the  house  of  lords; 
;..-vttiiig  the  heraKis  lo  take  exact  accounts,  and  preserve  regular  entries,  of  all 
^r«  afi*i  p«.*<ere*«fH'tt  of  £n<;land,  an<i  their  n^spei'tive  <lescendants ;  and  that  an 
rurt  p«^ltin>E^  of  each  peer  and  his  family  shall,  on  the  day  of  his  first  admis- 
*-  'J.  »ir  'Jeltvere«l  to  the  house  by  garter  the  principal  kini2:-at-anns.  But  the 
r^'-nil  in«*<*nvenienee,  affecting  more  private  successions,  still  continues  without 
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III  Injarie*  oognixaMe  by  the  courts  maritime,  or  admiralty  courts,  are  the 
V'xi  •4^nt  of  our  inquiries.  These  courts  have  jurisdiction  and  power  to  try 
&.v:  >:«-nnine  all  maritime  causes;  or  such  injurii's  which,  though  they  are  in 
•-6-^r  nature  of  common-law  cognisan(*e,  yet  Iwmg  committed  on  the  high  seas, 
a^  .>f  the  n-at-h  of  our  onlinary  courts  ot  justice,  are  therefore  to  be  remedied 
-.  »  :»-*  uliar  i-ourt  of  their  own.  All  a<lnurulty  causes  must  be  therefore  causes 
f  ^^  wholly  upin  the  sea,  and  not  within  the  precincts  of  any  county. (•)" 
■'  *  tU^  •txtotc  13  Itic.  II.  c.  5  directs  that  the  admiral  and  his  deputy  shall  not 
&^ii«r  with  any  thing,  hut  only  things  done  upon  the  sea ;  and  the  statute  15 
L-  II  o  3  decUrvs  that  the  court  of  the  admiral  hath  no  manner  of  cognisance 
di  aar  contract,  or  of  any  other  thing,  <ione  within  the  body  of  any  count}', 

K  1  Util  ASr.  12K.  <*.  ('uMli.  6a. 

i«;  V^  Im.  J>1.  (*.  11  M:lJ.  176T. 

^,  1  B^L  AW.  tf*#.    3  j€m.  234.  (>»  (V  Lift.  '»0     Hob.  79. 


. lina  rM|ie«ning  the  jurisdiction  of  the  court  of  admiralty  in  the  esse 

^  1m  CmuL  sL  fidso*  I)oug.  572.— Cbbistian. 
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either  by  land  or  water ;  nor  of  any  wreck  of  the  sea :  for  that  must  be  ca 
land  before  it  becomes  a  wreck.(y)    But  it  is  otherwise  of  things  flotsam,  j€ 
and  ligan;  for  over  them  the  admiral  hath  juriBdiction,  as  they  are  in  and 
the  sea.(A')    If  part  of  any  contract,  or  other  cause  of  action,  doth  arise 
the  sea,  and  part  upon  the  land,  the  common  law  excludes  the  admiralty 
from  its  juriKdiction  ;  for,  part  belonging  properly  to  one  cognizance  and  pi 
'^lOTI    A^^^^^^^^y  ^^^  common  or  general  law  takes  place  of  the  particul 
J     *Therefore,  thougli  pure  maritime  acquisitions,  which  are  eamec 
become  due  on  the  high  seas,  as  seamen's  wages,  are  one  proper  object  c 
admiralty  jurisdiction,  even  though  the  contract  for  them  be  made  upon  lan> 
yet,  in  general,  if  there  be  a  contract  made  in  England  and  to  be  executed 
the  seas,  as  a  charter-party  or  covenant  that  a  ship  shall  sail  to  Jamaica,  or 
be  in  such  a  latitude  by  such  a  day ;  or  a  contract  made  upon  the  sea  to  b 
formed  in  England,  as  a  bond  made  on  shipboard  to  pay  money  in  Lond< 
the  like  ;  these  kinds  of  mixed  contracts  belong  not  to  the  admiralty  jai 
tion,  but  to  the  courts  of  common  law.(n)    And  indeed  it  hath  been  ft 
holdeuy  that  the  admiralty  court  cannot  hold  plea  of  any  contract  under  Bel 

(/)  S««  tiook  1.  ch.  8.  (")  1  Ventr.  140. 

(*)  5  Kep.  lutf.  ("i  Hob.  li.    IbL  UM.  C  L.  3ft. 

(<)  Cb.  Utt.  261.  (•>  Hob.  212. 

'*  The  case  referred  to  in  the  text  is  that  of  Palmer  v*.  Pope,  Hobart's  Rep.  p. 
p.  212 ;  but  it  does  not  seem  to  warrant  the  position.    The  libel  in  the  admiralt;; 
there  stated  an  agreomont,  made  s\tper  ahum  marc^  that  Pope  should  carry  certain 
and  that  the  agreement  was  after  put  in  writing,  in  the  port  of  Gado,  on  the  o 
Harbary;  a  broach  was  tlien  assigned.     The  court  resolved  **that  a  prohibitic 
because  the  original  contract,  though  it  were  made  at  sea,  yet  was  changed  when 
put  in  writini:  and  sealed,  vchich^  bcimjai  land,  changed  the  jurisdiction;  but  if  it  ha 
a  writing  only  without  seal,  a  mere  remembrance  of  the  agreement,  it  had  mi 
change.''     By  tliis  is  to  be  understood  that  the  sealed  contract  destroyed  the  < 
parol  contract,  which  a  mere  writing  would  not  have  done;  and  as  that  new  contr 
made  on  land,  though  out  of  the  king's  dominions,  still  it  was  not  within  the  ad] 
jurisdiction.     It  cannot,  therefore,  he  inferred  from  this  case  that  the  admiralt 
cannot  hold  plea  of  any  contract  under  seal.     The  same  point,  however,  is  undoi 
laid  down  in  Opy  vs,  Addison  and  others,  12  Mod.  38.  S.  C.  Salk.  31.    Day  tw.  8 
Strange,  008.  (which,  however,  was  decided  only  on  the  authority  of  the  precedlnj 
and  Howe  vs,  Nappier,  4  Burr.  1950.     Perhaps,  however,  upon  an  examination 
authorities,  it  would  appear  t)mt  there  is  nothing  to  warrant  the  position  that  th 
rally  court  has  not  jurisdiction  where  the  specialty  contract  is  made  on  the  sea  an 
perfonned  on  tlie  sea,  or  where  it  relate^j  to  a  subject-matter  over  which  the  co 
jurisdiction.    The  4  Inst.  p.  135,  wliich  has  l)een  cited  to  support  this,  does  nc 
far :  and  the  case  of  Menetone  r*.  Gibbons,  3  T.  R.  267,  virtually  overruled  the  < 
which  lord  Mansfield  relied  in  Howe  vs,  Nappier,  because  there  it  was  determin 
the  admiralty  court  had  jurisdiction  respecting  an  hypothecation  bond,  though  e: 
on  land  and  under  seal,  beixiuse  it  had  jurisdiction  over  the  subject-matter  of  th 
thccation  of  ships,  and  it  was  expressly  negatived  that  the  circumstance  of  the 
nicnt  bi'ing  under  seal  could  deprive  them  of  their  jurisdiction.     Now,  the  case« 
to  were  suits  for  mariners'  wages,  and  it  was  admitted  that  the  admiralty  had  jurii 
over  tlie  subject-matter ;  but  it  was  said  that  the  special  agreement  and  the  seal 
away. 

It  will  be  observeil  that  the  reasoning  in  this  note  on  the  case  of  Palmer  vs.  P( 
ceeds  further  than  the  text,  and  assumes  that  in  the  case  of  contracts  it  is  not  n< 
to  bring  the  matter  within  the  precincts  of  a  county  in  order  to  oust  the  admi 
jurisdiction.  In  that  case  it  is  expressly  laid  down  that  the  jurisdiction  is  limite 
firojt  only,  that  the  lilx'l  must  allege  the  matter  to  have  arisen  super  altum  mare,  a: 
if  it  arise  ui)on  any  continent,  f»ort.  or  haven,  in  the  world,  of  the  king's  doming 
statutes  take  away  the  jurisdiction.  This  must  ho  qualified,  it  is  conceived, 
principle  laid  down  in  Menetoni'  r^.  Gibbons.  See  H.  C.  L.  c.  2. — Colbridgk. 
^  And  now.  by  stat.  3  &  4  Vict.  c.  (».").  s.  0.  the  court  may  in  certain  ctaee  acyud: 
claims  for  services  and  repairs,  although  not  on  the  high  seas:  and  by  9  db  10  Vi 
its  jurisdiction  in  matters  of  wreck  and  salvage  is  regulated. — Stbwart. 

All  civil  iiguries  cognizable  in  the  court  of  admiralty  in  England  are  in  like 
cognizable  in  the  district  ci^mrts  of  the  Uniteii  Stat<»s,  which  are  courta  of  b/6 
quoad  hoc.    Captures  within  the  waters  of  tiie  United  States  or  within  a  marine  1< 
the  coasts,  by  whomsoever  made,  are  likewise  cognizable  therein, — Miriiiff  to  suite 
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Aod  ftko,  M  the  eoarU  of  common  law  have  obtained  a  concurrent  jariadiction 
vith  the  ooort  of  chivalry  with  regard  to  foreign  contracts,  by  sappoeing  them 
MMie  in  Koflrbuid;  so  it  i«  no  uncommon  thing  for  a  plaintiff  to  ieign  that  a 
eoninct,  reallj  made  at  sea,  was  made  at  the  royal  exchange,  or  other  inland 
pkcr,  in  order  to  draw  the  cognisance  of  the  suit  iVom  the  courts  of  admiralty 
10  thoaa  of  WeatmiDster  hall.(p)  This  the  civilians  exclaim  against  loudly,  as 
tsMaiiabio  and  abaord ;  and  8ir  Thomas  Bidley(g)  hath  very  gravely  proved  it 
10  be  impoeaible  for  the  ship  in  which  such  cause  of  action  arises  to  be  really 
tt  the  n»yal  exchange  in  Comhill.  But  our  lawyers  justify  this  fiction,  by 
tUexin^  (M  before^  that  the  locality  of  such  contracts  is  not  at  all  essential  to 
tke  aeriis  of  them ;  and  that  learned  civilian  himself  seems  to  have  forgotten 
bo«  macb  such  fictions  are  adopted  and  encouraged  in  the  Koman  law :  that  a 
•oa  killed  in  battle  is  supposed  to  live  forever  for  the  benefit  of  his  parents  ;(r) 
isd  that,  by  the  fiction  of  postUmnium  and  the  lex  CoTMHa^  captives,  when 
fmd  from  bondage,  were  held  to  have  never  been  prisoners,(s)  and  such  as  died 
it  captivity  were  sopposed  to  have  died  in  their  own  country .(^) 

'Where  the  admirals  court  hath  no  original  jurisdiction  of  the  cause,  r^ino 
tWM^^  there  should  arise  in  it  a  question  that  is  proper  for  the  cogni-  ^ 
tim«  of  that  ooort,  yet  that  doth  not  alter  nor  take  away  the  exclusive  juris- 
iinitto  of  the  common  law.(if)  And  so,  vice  versa,  if  it  hath  jurisdiction  of  the 
on^nat  it  hath  also  jurisdiction  of  all  consequential  questions,  though  properly 
drurrmiiiable  at  common  law.(r)  Wherefore,  among  other  reasons,  a  suit  for 
Wanmage  of  a  beacon  standing  on  a  rock  in  the  sea  may  be  brought  in  the 
evart  of  admiralty,  the  admiral  having  an  original  jurisdiction  over  beacons.(u') 
la  case  of  prixes  also  in  time  of  war,  between  our  own  nation  and  another, 
or  between  two  other  nations,  which  are  taken  at  sea,  and  brought  into  our 
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{'f  Ff.  K%  15,  IH. 
(•»('(iiiilp.  40-i. 
(•I  la  Kep.  ikk    2  Ut.  3&. 
V**)  1  M(L  1^4. 
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>.  the  ri|tht  of  a  rommon-Uw  remedy  where  the  ooinmon  law  in  eotnpi^tent  to  give  it. 
A-n  ?v^.  *i4.  l7^1>.  1  Story 'n  Lawn,  56.  Act  of  June  5.  I7l»4.  1  Story  k  l-aw*.  353.  Si»»- 
B««  •  «mf<^  are  there  aI«o  r<HX>verable :  and  a  nunininry  metho<l  of  ooin|>elling  |Myment, 
t«  aitfibratioii  to  the  diiitrict  juilge,  or.  in  case  of  hiH  r<*}«i(lenc«'  Wing  more  than  thrc^ 
ciK^  frpm  th<*  place,  or  of  his  aUieuce,  to  any  judge  or  juKtice  of  tlie  ]K*ace,  in  giv(*n  hy 
*.£rf  wi  f^>r  the  goremment  of  neamen  in  the  merchants'  m^rvice;  Having  to  them  the 
r^ki  tA  maintjuning  an  action  at  common  law.     Act  of  July  *JU,  17*.H),  1  Story's  Lawn, 

♦      * 

It  WM  at  flmt  que*tione<l  whether  the  district  courts  had  juriMliction  under  the  act 
rf  *  Vwjmw  »»  priii*  courts,  in  virtue  of  the  clause  vesting  in  them  all  civil  causes  of 
kiairmlty  juri«lirtion.  The  Supn*me  Court  of  the  Unite<l  States  settled  this  quest i<m 
ti  ier-vltng  that  the  district  courts  of  the  Uniteii  States  possessed  all  the  |»owers  of 
-•'isr:*  iti  atlmiralty.  whether  considered  as  instance  or  as  prize  courts.  Glass  iv.  The 
^•-y  KefT.  3  iKilias.  t'». 

In  r*-ranl  to  the  |M»wer«  of  the  district  courts  as  instance  courts,  it  seems  to  l>e  settled 
"L%:.  It**  fetleml  courts,  as  courts  of  admiralty,  can  only  excn*ise  such  criniinMl  juris- 
4  t*-«ti  •»  i*  exprewly  conferred  U|»on  them  by  acts  of  <'ongress.  United  States  vt, 
:*'.l*-r.  k  •f«»r*flwin,  7  branch,  3*J.  I^niteil  States  rx.  Cooliilge,  1  Wheaton,  4l.>.  The 
'tti.^'^ArT  Art  of  17*^  provides  that  the  trial  of  all  issues  in  fa<*t  in  the  district  courts,  in 
»«ei-|it  civil  causes  of  ailmiralty  and  maritime  juris<liction,  shall  be  by  jur>'. 
to  the  extent  of  the  fiowers  of  the  fliAtrict  courts  in  civil  causes  of  admiralty 
,'jrim\jcxwkin.  it  was  held,  in  l>e  I^ivio  r«.  Boit  and  others.  *2<fullison,  3US,  that  the  a<lmi- 
•fc-'t  iHM  jun««li«-ti«in  <»ver  all  maritime  contracts,  wheresoever  the  same  may  be  made  or 
*t«^«#-l.  Aivi  whatever  may  l»e  the  form  of  the  stipulations;  that  it  has  also  juris<lict ion 
'"**^  s.i  lort*  anil  it^uri«*s  <*f»mmitte<l  u|»on  the  high  S4*us  and  in  ports  or  harliourH  within 
u«*  •kAt  u»*l  flow  of  the  tide:  and  that  the  like  <»an«es  art^  within  the  juriwliction  of  the 
ti^«v-t  nr«irt«  td  the  Unite«i  States,  by  virtue  of  the  i  lele*jation  of  authority  in  all  civil  causes 
^  »ft^:raliy  and  marttime  jurisdiction.  The  do<*trines  of  this  case  havt*  l>een  ilenii-^l, 
■w  tjbe  4fa««cioii  baa  been  much  diMms4o<l  in  snl»sequent  cases.  Kam^my  iw.  Allegre,  12 
Vtaai.  43it.  Bains  n.  The  Schooner  James  and  Tatherine,  lialdwin.  544.  Waring  vjt. 
'JWma.  S  Howard,  441.  New  .lersev  Steam.  Nav.  <  4>.  r»,  M«*n'hants'  liank,  6  ibid.  344. 
Cj^^  ^    n^    7  ibid.  72U.     United  States  i«.  The  New  Be<lford  Bridge,  1  Wood  and 
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ports,  the  courts  of  admiralty  have  an  undisturbed  and  exclusive  jurisdi 
to  determine  the  same  according  to  the  law  of  nations.(a:y^ 

The  proceedings  of  the  courts  of  admiralty  bear  much  resemblance  to 
of  the  civil  law,  but  are  not  entirely  founded  thereon ;  and  they  likewise  i 
and  make  use  of  other  laws,  as  occasion  requires;  such  as  the  Rhodian 
and  the  laws  of  01eron.(^)  For  the  law  of  England,  as  has  frequently 
observed,  doth  not  acknowledge  or  pay  any  deference  to  the  civil  law 
sidered  as  such ;  but  merely  permits  its  use  in  such  cases  where  it  judgi 
determinations  equitable,  and  therefore  blends  it,  in  the  present  instance, 
other  marine  laws :  the  whole  being  corrected,  altered,  and  amended  by  w 
parliament  and  common  usage;  so  that  out  of  this  composition  a  body  of 
prudence  is  extracted,  which  owes  its  authority  only  to  its  reception  he: 
consent  of  the  crown  and  people.     The  first  process  in  these  courts  i 

(')  2  Show.  ^32.  Comb.  474.  (9)  lUle,  Hint  C.  L.  SO.   Co.  Utt.  11. 

"  The  author  takes  no  notice  of  what  is  very  material, — that  there  are  in  fact  two  • 
the  admiralty  court,  or  more  properly  the  instance  court,  of  which  he  has   hi 
been  speaking,  and  which  the  statutes  of  Richard  were  made  to  restrain,  but  whi 
no  jurisdiction  in  matters  of  prize,  and  the  prize  court.     Both  courts  have,  indet 
same  judge;  l>ut  in  the  former  he  sits  by  virtue  of  a  commission  under  the  grei 
which  enumerates  the  objects  of  his  jurisdiction  but  specifies  nothing  relative  to 
while  in  the  latter  he  sits  by  virtue  of  a  commission  which  issues  in  every  war,  un< 
great  seal,  to  the  lord  high  admiral,  requiring  the  court  of  admiralty  and  the  lieu 
and  judge  of  the  same  court  *'  to  proceed  u|>on  all  and  all  manner  of  captures,  si 
prizes,  and  reprisals  of  all  ships  and  goo<ls  that  are  or  shall  l>e  taken,  and  to  h< 
determine  according  to  the  course  of  the  admiralty  and  the  law  of  nations:''  aD' 
this  a  warrant  issues  to  the  judge.    The  manners  of  proceeding  and  the  systems 
gat  ion  and  jurisjirudence  are  different  in  the  two  courts.    The  jurisdiction  of  tl 
court  is  exclusive;  for  it  has  been  determined  solemnly,  that  though  for  taking 
on  the  high  seas  an  action  will  lie  at  common  law,  yet  when  it  is  taken  as  prize, 
wrongfully  taken  and  there  were  no  colour  for  the  taking,  no  action  can  be  main 
Nor  is  the  jurisdiction  confined  to  captures  at  sea.    (captures  in  port  or  on  land 
the  surrender  has  been  to  a  naval  force  or  a  mixc^  force  of  the  army  and  na 
equally  and  exclusively  triable  by  the  prize  court.    The  reasonableness  and  convt 
of  thc«e  determinations  are  beautifully  enforced,  in  the  judgments  of  Mr.  J.  Bi 
Le  Caux  vs,  ^len,  and  of  lord  Mansfield  in  Lindo  vs.  Rodney  and  another,  Dt 
Rep.  5U4,  C20.    Though  the  prize  court  proceeds  under  a  commission  issuinc 
conimenci'mont  of  each  war.  its  jurisdiction  is  not  peremptorily  terminated 
peace,  but  all  questions  of  prize  between  the  two  nations  will  still  l>e  tried  by  thi 
Thus,  where  a  vessel,  having  been  captured  by  an  American  privateer  in  time 
was  recapture*!  after  the  pfrio<l  prescribed  for  the  cessation  of  hostilities  by  th 
of  |)ea(^,  and  the  American  commHn<ler  claime<l  the  vessel  to  be  restored  to  him 
in  the  prize  court,  the  jurisdiction  of  the  court  was  afiirmed  and  a  prohibition  ; 
Ex  jwrte  Lynch,  1  Madd«)ck*s  R.  I ').    The  Harmony,  8.  C.  2  l>o<lson*s  R.  78.— C\)[ 

The  court  of  admiralty  has  now,  by  stat.  .'( i^  4  Vict.  c.  05,  an  exprc^ss  jurisdi< 
tr>'  questions  of  l)ooty  at  war;  and  by  l.'J  k  14  Vict.  cc.  2(),  27,  jurisdiction  in  qi 
relating  to  the  attack  and  ca])ture  of  pirates  is  vested  in  the  admindty  court  hen 
all  vice-admiralty  courts  abroad.  C>fience4*  committed  within  the  jurisdiction 
admiraltv  courts  niav  now  be  tried  in  the  onlinary  criminal  courts.  7  &  8  Vi 
12  k  13  Vict.  c.  %.-^Stkwart. 

The  text  is  incoirect  in  stating  that  in  prizes  **  betwcK»n  two  other  nations  wl 
taken  at  s<mi  and  brought  into  our  ix>rts*'  the  courts  of  admiralty  have  jurimli< 
determine  the  same  according  to  the  law  of  nations.  The  condemnation  of  | 
thus  taken  in  war  must  )m>  pronounceii  by  a  prize  court  of  the  government  of  the 
sitting  either  in  the  country  of  the  captor  or  of  his  ally.  The  prize  court  of 
cannot  condemn.  I'rize  or  no  prize  is  a  (juestion  l>elonging  exclusively  to  the  c 
the  countr>'  of  the  captor.  The  reiu«on  of  this  rule  is  said  to  l>e  that  the  sovereig 
captors  has  a  riglit  to  ins|>e(^t  their  behaviour,  for  he  is  answerable  toother  states 
acts  of  the  captor.  The  prize  court  of  the  captor  may  sit  in  the  territor>'  of  the  a 
it  is  not  lawiul  for  such  a  court  to  act  in  a  neutral  territory.  Neutral  ports 
intended  to  l>e  auxiliary  to  the  operations  of  the  powers  at  war;  and  the  law  of 
has  clearly  ordaine<i  that  a  prize  court  of  a  l>e]ligerent  cantor  cannot  exercise  juri 
in  a  neutral  country'.  This  proliibition  rests  not  merely  on  the  unfitness  and 
of  nudcing  neutnU  |>ort8  the  theatre  of  hostile  proceedings,  but  it  stands  on  the 
of  the  usage  of  nations.    1  Kent's  Com.  103. — Suakswood. 
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ficatij  bjr  wrwmi  of  the  defendaDi's  peraon  ;(z)  and  they  also  take  recogniEancee 
m  iiipalalioiM  of  oertaio  fidejiusora  in  the  nature  of  Dail,(a)  and  in  ease  of  de- 
§mh  mm^  ^apriaoo  both  them  and  their  principal.(6)  They  may  also  r*|Qg 
iae  aad  inpriaon  fbr  a  contempt  in  the  face  of  the  court,  (c)  And  all  ^ 
tkit  m  Mi»portad  by  immemorial  usage,  grounded  on  the  necessity  of  sup- 
^ortiag  a  jariadietion  so  extensive  ;(d)  though  opposite  to  the  usual  doctrines 
of  the  common  law :  these  being  no  courts  of  record,  because  in  general  their 
pfoeeM  k  oueh  eonlbrmed  to  Uiat  of  the  civil  law.(«) 

IV.  I  Am  next  to  consider  such  iniuries  as  are  cognisable  by  the  courts  of 
the  common  law.  And  herein  I  shall  for  the  present  only  remark,  that  all 
piMiUe  injuries  whatsoever  that  did  not  fall  within  the  exclusive  cognixance  of 
n'jMT  the  eocieaiastical,  military,  or  maritime  tribunals,  are,  for  that  very  rea- 
•Btt,  within  the  cognisance  of  the  common-law  courts  of  justice.  For  it  is  a 
•HtJed  and  invariMle  principle  in  the  laws  of  England,  that  every  ri|fht  when 
vithhdd  most  have  a  remedy,  and  every  injury  its  proper  redress.  The  defi- 
i:tMa  and  explication  of  these  numerous  injuries,  and  their  respective  legal 
n«ediea»  will  employ  our  attention  for  many  subsequent  chapters.  But  before 
ve  coodade  the  present*  I  shall  just  mention  two  species  of  injuries,  which  will 
properiy  fidi  now  within  our  immediate  consideration :  and  which  are,  either 
vbcn  joatiee  is  delayed  by  an  inferior  court  which  has  proper  cognizance  of  the 
(aa«c;  or,  when  such  inferior  court  takes  upon  itself  to  examine  a  cause  and 
drnde  the  merits  without  a  legal  authority. 

1  The  first  of  theee  injuries,  reAisal  or  neglect  of  justice,  is  remedied  either 
k  writ  of  frocedendo^  or  of  wumdamus.  A  writ  of  procedendo  ad  judicium  issues 
o«t  of  the  court  of  chancery,  where  iud^^es  of  any  subordinate  court  do  delay 
:.-  psrtM*^;  for  that  they  will  not  give  jiulj^mont  either  on  the  one  Hi<lo  or  the 
^:vr.  when  they  ought  w)  to  do.  In  this  case  a  writ  of  procedendo  bIuiII  bo 
iv^nird.  c'Yimmandin;;  them  in  the  kin^V  name  to  proceed  to  judjj^ment;  but 
»  V;-*ut  *p«*ityin^  any  |mrticular  judgment,  for  that  (if  erroneous)  may 
•':•-  •tirX  tL^'uie  in  the  courne  of  appeal,  or  by  writ  of  error  or  false  ju<lf:^-  r*iin 
s*-tit :  mn«i  up»n  further  neglect  or  refusal,  the  judges  of  the  inferior  *• 
*  'irt  may  lie  punished  for  their  contempt  by  writ  of  attachment  returnable  in 
Ui'  Kin|t'"»  l*t*noh  of  common  plea8.(/) 

A  writ  of  mandamus  is,  in  general,  a  oommnn<l  issaing  in  the  king's  name 
f"n  the  rrturt  of  king's  bench,  and  directed  to  any  ]K»rson,  corporation,  or 
•-Vrjir  ciHirt  of  judicature  within  the  king's  dominions,  requiring  them  to  do 
*fltk**  j^rftmlar  thing  therein  specitied,  which  uftpertnins  to  their  office  ami  duty, 
la^i  whirh  the  court  of  king's  oench  has  previously  determined,  or  at  least  sup- 
;••*-•.  I**  W  c«msi.»nani  to  ri^lit  and  justice.  It  is  a  high  prerogative  writ,  of  a 
3"^  ipxtf-n*ividv  remedial  nature;  and  mav  be  issued  in  some  cased  where  the 
'  zT^  l^TXy  \in»  al?M>  another  more  tedious  method  of  redress,  as  in  the  case 
/  »!mi««i'»n  or  restitution  of, an  office;"  but  it  issues  in  all  cases  where  the 


mr  mim.\\X  (•)  1  Vrotr.  1. 

:i»i  \:l     1  b.41  At«.  Ul.    %a!fm.  TB.    Lord  S^jni.  {*)  I  KrU  U2. 

(•I  Bro.  Abr.  tit.  Error,  177. 

:  ftA  AW  ui    OuAcivvdao.  (/)r.  N.ai&3,i54,24o. 


*'  ^<up5«n»:nf  the  injured  party  to  have  m  complete  mnd  ypeoific  redrem  hy  nuit  at  law, 
.'  9  -oorvive*!  that  the  rircuniiitanoe  of  iu  iM^ing  a  more  ttMlious  method  will  not  bo 
it  V*  warrmnt  the  court  in  granting  a  mamhmui.  But  where  the  rt^medy  is  inaih^ 
tbe  wnt  may  iiM«ue.  Thu**,  where  a  |Mirty  refu!«e«i  to  do  some  act  which  by  law  he 
k-.  lo  do.  and  the  nonfeaaance  of  which  in  ii\jurious  to  the  imblic,  though  thi^  l>e  an 
rfb«^  offriM^e.  tliat  will  not  prevent  the  issuing  of  a  mamlamiis^  for  the  indictment 
«.  i^A  dirvctly  compel  the  performance  of  the  act:  the  oflTcnder  may  bt*  fined  or  im- 
vJl  bat  if  he  he  ohatinate,  the  party  iixjured  has  no  complete  rcmtnly.  Kex  r«. 
a»d  Wye  Riiilroad  Coni|i«ny,  2  B.  A  A.  (»44».  Neither  do4^  the  instantn^  put  of  an 
•o  ma  ott^  aeem  to  be  in  point :  for  though  a  mttmiitmH^  will  undoubtedly  Ho 
ir  wmck  a  parpoae,  yet  it  does  lie  upecifically.  Iiecauae  the  |Mirty  without  it  would  hare 
nj  by  action.  It  i«  proper  altM)  tci  a<id  another  i|uaIifiration.  If  the  right 
fCrieUy  and  wholly  i>nvate,  the  court  will  not  interfere:  a  mandamus  in  pro- 
to  oonpel  the  perfonnanco  of  public,  or  at  least  official,  duties ;  and  there- 
'  oonaidering  the  Bank  of  England  as  a  mere  cori»oration  of  prirate  traders, 
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party  hath  a  right  to  have  any  thing  done,  and  hath  no  other  specific  mea 
compelling  its  performance.   A  mandamus  therefore  lies  to  compel  the  adm 
or  restoration  of  the  party  applying  to  any  office  or  franchise  of  a  ] 
nature,  whether  spiritual  or  temporal ;  to  academical  degrees ;  to  the  urn 
meeting-house,  &c. :  it  lies  for  the  production,  inspection,  or  delivery  of  | 
books  and  papers ;  for  the  surrender  of  the  regalia  of  a  corporation ;  to  • 
bodies  corporate  to  affix  their  common  seal ;  to  compel  the  nolding  of  a  < 
and  for  an  infinite  number  of  other  purposes,  which  it  is  impossible  to 
minutely.     But  at  present  we  are  more  particular  to  remark,  that  it  issi 
the  judges  of  any  inferior  court,  commanding  them  to  do  justice  accord! 
the  powers  of  their  office,  whenever  the  same  is  delayed.     J  or  it  is  the  pc 
business  of  the  court  of  king's  bench  to  superintend  all  inferior  tribunal 
therein  to  enforce  the  due  exercise  of  those  judicial  or  ministerial  powen 
which  the  crown  or  legislature  have  invested  them :  and  this,  not  only 
*lin    ^^^^^^"^"g  their  excesses,  but  also  by  quickening  *their  negligenc 
■*    obviating  their  denial  of  justice.     A  mandamus  may  therefore  t 
to  the  courts  of  the  city  of  London,  to  enter  up  judgment  jf^)  to  the  sp 
courts  to  grant  an  administration,  to  swear  a  church-waraen,  and  th 
This  writ  is  grounded  on  a  suggestion,  by  the  oath  of  the  party  injured, 
own  right,  and  the  denial  of  justice  below:  whereupon,  in  order  more  f 
satisfy  the  court  that  there  is  a  probable  ground  for  such  interposition, 
is  made,  (except  in  some  general  cases  where  the  pi*obable  ground  is  mai 
directing  the  party  complained  of  to  show  cause  why  a  writ  of  mat 
should  not  issue :  and,  if  he  shows  no  sufficient  cause,  the  writ  itself  is 
at  first  in  the  alternative,  either  to  do  thus,  or  signify  some  reason  to  tl 
trary;  to  which  a  return,  or  answer,  must  be  made  at  a  certain  day.     j 
the  inferior  judge,  or  other  person  to  whom  the  writ  is  directed,  retw 
signifies  an  insufficient  reason,  then  there  issues  in  the  second  placea/>«fn 
mandamuSf  to  do  the  thing  absolutely;  to  which  no  other  return  will 
mitted,  but  a  certificate  of  perfect  obedience  and  due  execution  of  the  w 
the  inferior  judge  or  other  person  makes  no  return,  or  fails  in  his  resp 
obedience,  he  is  punishable  for  his  contempt  by  attachment.     But  if  he, 
first,  returns  a  sufficient  cause,  although  it  should  be  false  in  fact,  the  c 
king's  bench  will  not  try  the  truth  of  the  fact  upon  affidavits ;  but  will 
present  believe  him,  and  proceed  no  further  on  the  mandamus.     But  tl 
party  injurt*d  may  have  an  action  against  him  for  his  false  return,  and  (i 
to  be  false  by  the  jury)  shall  recover  damages  equivalent  to  the  inii 
tained ;  together  with  a  peremptory  mandamus  to  the  defendant  to  do  Ins 
Thus  much  for  the  injury  of  neglect  or  refusal  of  justice. 

(')  Raxm.  214. 

BO  far  as  regarded  its  internal  inanagoment  of  its  own  concerns,  refused  to  issu 
dftmnf  npon  the  application  of  a  member  to  compel  the  tlirectors  to  produce  their  i 
in  order  to  declare  a  <livi(I('nd  of  all  tlu'ir  jjrolits.  Kex  vs.  The  Bank  of  £nglan< 
A.  02<K    Kex  VA.  London  Assurance  Company.  5  B.  &  A.  599. 

As  the  writ  of  mnnihmun  is  exclu'^ively  contined  to  the  court  of  King's  Bench, 
been  calle<l  one  of  the  fiow^^rs  of  that  <'oiirt.  no  writ  of  error  will  lie  to  any  oth 
diction,  if  there  shoulil  ho  any  thing  im)>roper,  either  in  the  granting  it,  or  in 
ceedings  und»'r  it. 

On  the  subject  of  maiuhwvis  and  the  traversing  the  return  if  false  in  fact>  ii 
ca'<(»s.  see  /)o.<  *J<»4. — ('oLERiDi'.E. 

*•  However,  by  stat.  I  \V.  IV.  c.  21,  s.  .3,  the  prosecutor  may  now  in  all  cascc 
damus  (as  he  could  by  stat.  9  Anne,  c.  20.  in  certain  special  cases)  plead  to  or 
the  matters  in  any  return,  and  ]>rocee<l  and  obtain  damages  as  in  an  action  f( 
return,  without  the  n«»cessiiy  of  bringing  such  action  as  heretofore;  and,  by 
costs  on  all  applications  for  tnandttmns  are  to  be  in  the  discretion  of  the  court.    A 
by  stat.  t>  it  7  Vict.  c.  (>7,  on  such  return  being  made,  the  person  prosecuting 
may  object  to  the  validity  of  such  return  by  way  of  demurrer,  and  thereu|>on 
and  return  and  the  demurrer  shall  be  entered  u)x>n  record,  and  proceedmg* 
taken  as  upon  a  demurrer  to  pleadings;  and,  by  s.  2,  upon  judgme^nt  beii 
thereon,  error  may  be  brought  for  reversing  the  same  in  like  manner  as  in  ordii 
actionf..  —Stewakt, 
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1  Thm  other  injaiy,  which  m  that  of  eneroachment  of  jarisdiction,  or  calling 
car  €mvm  a«i  judiee^  to  aoiiwer  in  a  court  that  has  no  legal  cogniaance  of  tho 
ciaM,  b  abo  a  grieraDce  for  which  the  common  law  has  provided  a  remedy  by 
tlw  writ  of  prokikitkm. 

*A  pfobimtioD  ia  a  writ  iwning  properly  only  out  of  the  court  of  king's  r  ^iio 
brack,  being  the  king's  prerogative  wnt;  but,  for  tho  furtherance  of  *- 
jsitiee,  it  nay  now  also  be  had  in  some  cases  out  of  the  court  of  chancery ,(A) 
fsmmmk  pleaa,(i')  or  exchequer ;( A:)  directed  to  the  judge  and  parties  of  a  suit 
ia  any  inmior  ooort,  commanding  them  to  cease  fVom  the  prosecution  thereof, 
ipua  a  •aggeetion  that  either  the  cause  orij^naliy,  or  some  collateral  matter 
vuiag  therein^  doca  not  belong  to  that  jurisdiction,  but  to  the  cognizance  of 
pine  othrr  court.  This  writ  may  issue  either  to  inferior  courts  of  common  law ; 
ML  lo  the  coarta  of  the  counties  palatine  or  principality  of  Wales,  if  they  hold 
pica  of  land  or  other  matters  not  lying  within  their  respective  franchises ;(/)  to 
Uie  coantT-courta  or  conrts-baroni  where  they  attempt  to  hold  plea  of  anv  matter 
U*  the  raloe  of  forty  shillings  :(m)  or  it  may  be  directed  to  the  courts  Cfhristian, 
ttie  aaivenMty  courts,  the  court  of  chivalry",  or  the  court  of  admiralty,  where 
tiifjr  ouocem  themselves  with  any  matter  not  within  their  iurisdiction;  as  if 
Ump  ^m  should  attempt  to  try  the  validity  of  a  custom  pleaaed,  or  the  latter  a 
cuatraet  made  or  to  be  executed  within  this  kingdom.  Or  if,  in  handling  of 
MaUrn  clearly  within  their  cogniaance,  they  transgress  the  bounds  prescribed 
ki  them  by  the  laws  of  £ngland;  as  where  they  require  two  witnesses  to  prove 
*iie  f«iyment  of  a  legacy,  a  releaHc  of  tithcs,(n)  or  the  like;  in  such  cases  also  a 
(.njhibition  will  be  awarded.  For,  as  the  fact  of  signing  a  release,  or  of  actual 
futmeot,  is  not  properly  a  spiritual  question,  but  omy  allowed  to  be  decided  in 
;..  -<  (imrtM  btHraui^o  iiici<ii*iit  or  acci»j<t*ory  to  some  ori^iiml  quci^tion  clearly 
V  .:*..ii  thrir  juniKlietioii;  it  ought  thorelorc,  where  the  two  luwHditt'er,  to  beUecided 
^  :  aivorUiij^  ^>  the  Hpiritual,  but  the  teinponil,  law;  else  tho  wimo  qucKtion 
:..j:,;  li'  deti'rininod  different  wavH,  aeconliiig  to  the  court  iu  which  the  Huit  \a 
.■\'*u*i\\v^\  an  impropriety  whicFi  no  wine  ^overiinieiit  eun  or  ought  to  endure, 
*j.^«  vrhuh  i^  theri*fore  ii  gnmiid  of  prohibition.  And  if  either  tho  r4iiio 
;.:j*-  or  thr  party  Khali  pnK-eed  ullcr  such  prohibition,  an  attuehnient  ■- 
\^\  U*  had  tt^uifi>t  them,  to  punish  them  for  the  coiitempt^at  the  dlHcretioii  of 
:  ^  't  iirt  that  awanled  it;v>)  and  an  action  will  lie  aguiiisl  them,  to  repair  tho 
;  i."  \  injured  in  damage?*. 

^-  ;  <t  ::  a«*  the  i«ifa  continued  among  the  clerg\\  that  the  oeelesiaHtieal  state 

-  -•  w  li-ily  iii'h'iH'iideiit  ot*  the  civil,  great  ^lruggles  were  constantly  maintained 

*'i  :.  ihr  tim|M>rul  courts  and  the  bpiritual,  concerning  the  writ  of  prohibi- 

.  ir.-l  the  pruiK'r  ohject  of  it;  even  from   the  time  ot  the  constitutions  of 

'   ^:- 1^  i"ii.  nia«ie  in  opposition  to  tho  claims  of  archluMiop  Ik'cket  in  lU  lien. 

'.,    *'.  thf  twhibition  of  certain  articles  of  complaint  to  the  king  by  aiThhishop 

.-'i.-.  ri.:t    in  H  Jac.   1.,  on  l»chalf  of  the  ecclesijistical  courts:  t'nun  which,  and 

-  *.  ::^r  an*wep»  to  them  sign*'^!  by  all  the  judges  of  Westminster  halL(y))  much 

-  -;  :-  i-^.Iiettfd  c«»iiccrning  the  reasons  <if  gnintingand  methods  of  pi*oceeding 
:,•  ■-  I  r*»hil'iti«»n'».  A  sliort  summary  of  the  latter  is  as  follows:  The  party 
&.«-*•*..  .i  \u  tiie  court  Ulow  applies  to  the  superior  court,  setting  forth  in  a 

•  ..j'*:.vii  u}->n  n.c<»r«l  the  nature  and  cause  i»f  his  complaint,  in  bi*ing  drawn 

•  .'  '-•.;/*» /I,  I'V  a  juris^ruiion  or  manner  of  process  dis;illowcd  by  the  laws 
'  -  K.ni;«h»m;  n|Nin  which,  if  the  matter  alleged  appears  to  the  court  to  bo 

•  *     -ni.  the  writ  of  prohibition  immediately  issues;  commanding  the  j'ulgo 
■  •     L  'M.and  tho  party  not  to  prosecute,  the  plea."    Hut  sometimes  thojioint 

•  1  r  «tiM.  47^  "Kill.  h.  L.  1-M. 

•  11.4.  1.  .•  <  r.   KI.K.  «•»•«■.    lK»b.  l''8. 
«•   fftlMvr.  .'•JX                                                                  \*    V.  N.  H.  4<i. 

**./-  •i'ji.r*Tu««<'ourt  of  ih*'  KnittHi  .Stat**^  hji«*  jMnv^^r  to  iuMie  writ**  of  maud-tmu*,  in  casos 

».„— Tjt!r*I  h*  ibt-  principh"*  and  u-ajr**?*  of  law.  to  any  tniurt-*  up|K)inted  or  |K»r!*ons  hold- 

.:    ft/*  undtT  Xhv^  authority  <»f  the  Uiiite^l  Slate**.*    Act  of  Congress,  Sept.  24,  1781),  1 

*  TVs  (HKral  ground*  for  a  prohibition  to  the  occlesiastical  courts  are  either  a  defect 
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may  bo  too  Dice  and  doubtful  to  be  decided  merely  upon  a  motion ;  and  i 
for  the  more  solemn  determination  of  the  question,  the  party  applying  fo 
prohibition  is  directed  by  the  court  to  declare  a  prohibition ;  that  is,  to  proM 
an  action,  by  filing  a  declaration,  ascainst  the  other,  upon  a  supposition  or  A 
(which  is  not  traversable) (^)  that  lie  has  proceeded  in  the  suit  below,  not 
standing  the  writ  of  prohibition.    And  if,  upon  demurrer  and  argument 
court  snail  finally  be  of  opinion  that  the  matter  suggested  is  a  good  and 
♦1141    ^^^^'^^  ground  of  *prohibition  in  point  of  Taw,  then   iudgment 
^    nominal  damages  shall  be  given  for  the  party  complaining,  and  tt 
fendant,  and  also  the  inferior  court,  shall  bo  prohibited  from  proceeding 
further.     On  the  other  hand,  if  the  superior  court  shall  think  it  no  comp 
ground  for  restraining  the  inferior  jurisdiction,  then  judgment  shall  be  | 
against  him  who  applied  for  the  prohibition  in  the  court  above,  and  a  wj 
consultation  shall  be  awarded  ;  so  called,  because,  upon  deliberation  and  cc 
tation  had,  the  judges  find  the  prohibition  to  be  ill  founded,  and  therefoi 
this  writ  they  return  the  cause  to  its  original  jurisdiction,  to  be  there  i 
mined,  in  the  inferior  court.     And,  even  in  ordinary  cases,  the  writ  of  pn 
tion  is  not  absolutely  final  and  conclusive.    For  though  the  ground  be  a  p 
one  in  point  of  law,  for  granting  the  prohibition,  yet  if  the  fact  that  gav 
to  it  be  afterwards  falsified,  the  cause  shall  be  remanded  to  the  prior  jurisdi 
If,  for  instance,  a  custom  be  pleaded  in  the  spiritual  court;  a  prohibition  < 
to  go,  because  that  court  has  no  authority  to  trv  it :  but,  if  the  fact  of  a 
custom  be  brought  to  a  competent  trial,  and  be  there  found  false,  a  writ  01 
sultation  will  bo  granted.    For  this  purpose  the  party  prohibited  may  app 
the  prohibition,  and  take  a  declaration,  (which  must  always  pursue  the  an 
tion,)  and  so  plead  to  issue  upon  it;  denying  the  contempt,  and  traversin 
custom  upon  which  the  prohibition  was  grounded;  and  if  that  issue  be 
for  the  defendant,  he  shall  then  have  a  writ  of  cotisuUation.    The  writ  c 
sultation  may  also  be,  and  is  frequently,  granted  by  the  court  without  any  i 
brought ;  when,  after  a  prohibition  issued,  upon  more  mature  consideratic 
court  are  of  opinion  that  the  matter  suggested  is  not  a  good  and  sufficient  g 
to  stop  the  proceedings  below.    Thus  careful  has  the  law  been,  in  com; 
the  inferior  courts  to  do  ample  and  speedy  justice ;  in  preventing  them 
transgressing  their  due  bounds;  and  in  allowing  them  the  undisturbed  • 
zance  of  such  causes  as  by  right,  founded  on  the  usage  of  the  kingdom 
of  parliament,  do  properly  belong  to  their  jurisdiction." 

(f)  Barn.  Not.  4to,  148. 

of  jurisdiction,  or  a  defect  in  the  mo<le  of  trial.  If  any  fact  be  pleaded  in  th< 
below,  and  the  imrties  are  at  issue,  that  court  has  no  jurisdiction  to  try  it,  bee 
cannot  proceed  according  to  the  rules  of  the  common  law ;  and  in  such  case  a  proh 
liet}.  Or  where  the  spiritual  court  has  no  original  jurisdiction,  a  prohibition  t 
granted  even  after  sentence.  But  where  it  has  jurisdiction,  and  gives  a  wrong  judi 
it  is  the  subject-matter  of  ap|>eal  and  not  of  prohibition.  Lord  Kenyon,  3  T.  R.  4 
when  a  prohibition  is  granted  after  sentence,  the  want  of  jurisdiction  must  appea 
the  fac«  of  the  proceedings  of  the  spiritual  court.  Ibid.  Cowp.  422.  See  also  4  T. 
See  also  2  H.  Bl.  G9,  1(1<).    3  Ea.'^t,  472.— Christian. 

**  The  ancient  practice  as  to  the  writ  of  prohibition  has  been  much  simplifit 
improved  by  stat.  1  W.  IV.  c.  21. — Stewart. 

The  Supreme  Court  of  the  Unite<i  States  hath  power  to  issue  writs  of  prohibit 
the  federal  district  courts,  when  proceeding  as  courts  of  admiralty  and  maritimt 
diction.    Act  of  Congress,  Sept.  24,  1789,  I  Story's  Laws,  59. — SaARSWOOD. 
80 
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CHAPTER  VIII, 

« 

or  nosios,  ahd  their  remedies,  respectiko  the  rights  of  psRSONa 

*Tn  fijiiin  chapton  of  this  part  of  oar  oommenUries  having  been  em- 


jhni  m  dtucfiolng  the  MiTenil  methods  of  redressing  private  wrongs, 
fit^  br  thm  wmrb  act  of  the  parties,  or  the  mere  operation  of  hiw;  and  ii 
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^  ,  » 7 in  treat- 

ac<>f  the  aaiars  and  sererai  species  of  courts;  together  with  the  cognisance  of 
wrai|^  or  iinnries  by  private  or  special  tribunals,  and  the  pablic  ecclesiastical, 
a^tary.  and  maritime  jarisdictioDS  of  this  kingdom ;  I  come  now  to  consider  at 
hrft^  and  in  a  more  particular  manner,  the  respective  remedies,  in  the  pablic  and 
frarral  coarta  of  common  law,  for  injuries  or  private  wrongs  of  any  denomination 
vhatM>cT«r,  not  exclusively  appropriated  to  any  of  the  former  tribunal.  And 
ktvia  I  sluiil,  first,  define  the  several  injuries  cognijsable  by  the  courts  of  com- 
law,  with  the  respective  remedies  applicable  to  each  particular  injury;  and 


ihall.  aeeondiv,  describe  the  method  of  pursuing  and  obtaining  these  remedies 
a  tW  scvaral  courts. 

Pint,  then,  as  to  the  several  iniuries  cognisable  by  the  courts  of  common  law, 
vish  tbe  respective  remedies  applicable  to  each  particular  injury.  And,  in  treat- 
mt  of  these,  I  shall  at  present  confine  myself  to  such  wrongs  as  may  be  com- 
&.ttcd  in  the  mutual  intercourse  between  subject  and  subject;  which  the  king, 
a»  the  IcHmtain  of  justice,  is  officially  bound  to  redress  in  the  ordinary  forms  of 
^v:  res«nrin|^  such  ^injuries  or  encroachments  as  may  occur  between  r^na 
'.*  ri^vn  and  the  subject,  to  ht*  dintinctly  conBidered  heroafter,  as  the  ^ 
-^•^•'iy  in  *uoh  cases  ih  ^nonilly  of  a  rKM'iiliar  and  eccentrical  nature. 

\  »w.  «ince  all  wr<>ni^  may  Iw  con8idore<i  as  merely  a  privation  of  ri^ht,  the 
M.-J  natural  reme<ly  for  everj'  HpeoieH  of  wron^  is  the  bein^  put  in  pos8i»88ion 
^  tfcat  riirht  whereof  the  party  injured  is  deprived.   This  may  cither  be  eftected 
•  -  A  *j»«-itic  ilolivery  or  rerttoration  of  the  subject-matter  in  dispute  to  the  legal 
'«r*'-r :  a^  when  lan<l«  or  pc»n»onal  chattels  are  unjustly  withhela  or  invaded ;  or, 
»••**•  that  i«  not  a  powibte,  or  at  least  not  an  adequate,  remedy,  by  making  the 
♦:**-r»r  a  |»ef-uniarj'  Mitisfaetion  in  damans;  as  in  case  of  asnault,  fereach  of  eon- 
•"vr.  kr'  :  to  which  dama^^es  the  party  injured  lias  acquired  an  incomplete  or 
•  ■  «?f  risrht   the  instant  he  receives  the  injurj',(rt)  thou^rh  such  right  be  not 
■i  ^•■'^rtained  till  they  are  assessed  by  the  intervention  of  the  law.     The  in- 
••r.r-Tjt*  wht'reby  this  remedy  is  obtaine<i  (which  are  sometimes  considered  in 
v.-     .'ht  **f  the  rvmedy  itself)  are  a  diversity  of  suits  and  actions,  which  are 
L     '-r'*-!  by  the  Mirror<6)  to  be  •«the  lawful  demand  of  one's  right;"  or,as  Brac- 
[     '  1  1".  i  V*'\rXM  expresii  it,  in  the  words  of  Justinian,(c)^*w^  prosequendi  in  judicio 

Zr.^  K'>mans  introduced,  pretty  early,  set  forms  for  actions  and  suits  in  their 
j»  tr'.^T  th*»  example  of  the  Greeks;  and  made  it  a  rule,  that  each  injurj-  should 
>  •^rr*-**^^  by  its  pro|)er  remedy  only.  "  Actiones*'  say  the  pandects,  **composit(g 
.'.I*  rt.K^  knt^r  jtf  knmines  dinrep^arent :  quas  arfiones,  ne  populus  prout  veilet  in- 
r-*^-/*.  'rrftvt  i^lmnesque  ease  voiuemnt.  (d)  The  forms  of  these  actions  were 
T--s.:r  prr^ierved  in  the  lMK>k9  of  the  pi>ntifical  college,  as  choice  and  inesti- 
M-  *  «^yv.f4.  till  one  Cneius  Flavius,  the  secretarj-  of  Appius  Claudius,  stole  a 

■  .  *-.  i  pfiblif»he<l  them  to  the  people.! c)   The  *concealment  was  ridicu-     r^jiy 

-•    •  .:   thf  e(«tablishment  of  some  standard  was  undoubtedly  neces-     ^ 
%*    -     tx  the  true  ntate  of  a  question  of  rii^ht;  lest  in  a  long  and  arbitrary 
'-•*-•.  mi^ht  l»e  shiltecl  contmuaIh^  and  beat  length  no  longer  discernible. 

-  !•  «'.rrTi>  expresses  it,(/)  "sunt  Jura,  sunt  fonnulay  de  omnibus  rebus  consti- 

•.'  w  /¥L#  avt  in  genne  injuria^  aut  in  ratione  actionis,  rrrare  possit.     Expressas 

'^.  a  mms  'X  umiUMcyjusque  damno^  dolore,  incommodo^  calamitate,  in/unVi,  puoiiag  a 

yitr*  fKoimmi^  ad  quas  pritaia  lis  accommodatur,*'    And  in  the  same  manner 

^^•fei^a^m  (')//.i,i.t|iL 
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our  Brecton,  speaking  of  the  original  writs  npon  which  all  our  acti« 
founded,  declares  them  to  be  fixed  and  immutable,  unless  hy  authority 
liament,(^}  And  all  the  modem  legislators  of  Europe  have  found  it  exp 
from  the  same  reasons,  to  fall  into  the  same  or  a  similar  method.  WiU 
England  the  Boveral  suits,  or  remedial  instmments  of  justice,  are  from  tl 
ject  of  them  distinguished  into  three  kinds :  actions  personal,  real,  and  n 

Personal  actions  are  such  whereby  a  man  claims  a  debt,  or  personal  d 
damages  in  lieu  thereof  j  and,  likewise,  whereby  a  man  claims  a  aatisfiK 
damages  for  some  injury  done  to  his  person  or  property.  The  former  K 
to  be  founded  on  contracts,  the  latter  upon  torts  or  wrongs;  and  they  i 
same  which  the  civil  law  calls  "  acliones  in  personam,  qua  adveraus  eum  m 
tur,  qui  ex  contractu  vel  delicto  obligatus  est  aliquid  dare  vd  concedere.'\h) 
former  nature  are  all  actions  upon  debt  or  promises;  of  the  latter,  all 
for  trespasses,  nuisances,  assaults,  defamatory  words,  and  the  like. 

Real  actions,  (or,  as  they  are  failed  in  the  Mirror,(i^  feodal  actions,] 
concern  real  property  only,  are  such  whereby  the  plaintiff,  here  called 
mandant,  claims  title  to  have  any  lands  or  tenements,  rents,  commons,  o 
*11S1  *'><^"^it»iiic'its,  in  fee-simple,  fee-tail,  or  for  term  of  life.  By  tl 
J  tjons  formerly  all  disputes  concerning  real  estates  were  dccid 
they  are  now  pretty  jjenerally  laid  aside  in  practice,  upon  account  of  tl: 
nicety  required  in  their  management,  and  the  inconvenient  length  of  tb 
cess :  a  much  more  expeditious  method  of  trying  titles  being  since  ioU 
by  other  actions  personal  and  mixed. 

Mixed  actions  aro  suits  partaking  of  the  nature  of  the  other  two, ' 
some  real  projKtrty  is  demanded,  and  also  personal  damages  for  a  wr 
taincd.  As  for  instance  an  action  of  waste :  which  is  brought  by  i 
hath  the  inheritance  in  remainder  of  reversion,  against  the  tenant  for 
hath  committed  waste  therein,  to  recover  not  only  the  land  wasted,  whi( 
make  it  merely  a  real  action ;  but  also  treble  damages,  in  pursuance 
Statute  of  <jloucester,(A')  which  is  a  personal  recompense;  and  so  bol 
joined  together,  denominate  it  a  mixed  action.' 

Under  these  three  heads  may  every  species  of  remedy  by  suit  or  i 
the  courts  of  common  law  bo  comprised.  But  in  order  effectually  to  a 
remedy  it  is  first  necessary  to  ascertain  the  complaint.  I  proceed,  t 
now  to  enumerate  the  several  kinds,  and  to  inquire  into  the  rcspectiv 
of  all  private  wrongs,  or  civil  injuries,  which  may  be  offered  to  the  i 
either  u  man's  person  or  his  pi-opoily;  recounting  at  the  same  tim( 
spectivc  remcdiea  which  ai-e  furnished  by  the  law  ibr  everj-  infraction 
But  I  must  first  beg  leave  to  premise  that  all  civil  injuries  aro  of  l\ 
the  one  icit/iout  force  or  violence,  as  slander  or  breach  of  contract ;  t 
coupled  icith  force  and  violence,  as  batteries  or  false  imprisonment. (I) 
latter  species  savour  something  of  the  criminal  kind,  being  always 
with  some  violation  of  tlio  peace;  for  which  in  strictness  of  law  a  fi 
"1101  ^'^  ^  J*"'*^  ^  *'''*'  ^">g>  "^  *well  as  a  private  satisfaction  to  ' 
J  injured!  (m)  And  this  distinction  of  private  wrongs,  into  inj 
and  without  force,  we  shall  find  to  run  tlirongh  all  the  variety  of  whii 
now  to  treat.  In  considering  of  which,  I  shall  follow  the  same  me 
was  pursued  with  regai-d  to  the  distribution  of  rights:  tor,  m  these  ur 
else  tut  an  infringement  or  breach  of  those  riglits  which  we  have  l 

<•)  Ami  jiwdmn  ferrio  .firntiU  tuprr  rrrlU  cTii*«i  .It  (I)  C.  i  (  «. 


(»jlD...t,Cll 


;yuich,L.l«S.   J«ik.Oru.lU. 


'  Real  aclions.  witli  the  exri'iitioii  of  threp, — don-rr,  rif;ht  of  dower,  audvHa 
were  cntiicly  abolished  by  stiit.  3  4  4  W,  IV.  c.  27.  b.  HO.  All  n«xe<l  action 
exception, — the  nction  of  cji-ctmcnt, — were  alKiIiMiicd  by  tlio  same  itatute. 
of  ejectment  iliiw  jireserved  liiis  now,  by  the  Common-Low  Proceduta  Act, 
also  Bwept  away,  and  «  uew  procedure  or  action  of  i^ectment  Bubrtttut«d  in 
SrnrABT. 
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4ova  mmd  ^^ilaiBed,  it  will  follow  that  this  negative  eystenii  of  tcrcngs^  mast 
tomespoDd  and  tallj^  with  the  former  positive  sj^stem,  of  rights.  As  therefore  we 
4indeva)  all  rudito  into  those  o( persons  and  those  of  things,  so  we  most  make  the 
WB»  gmcral  dtstribation  of  injuries  into  such  as  affect  the  rights  of  persons,  and 
«di  as  aflSeci  the  rights  of  property. 

TW  rights  of  persons^  we  may  remember,  were  distributed  into  absolute  and 
rrldfiw  ;  ahtoitttc,  which  were  such  as  appertained  and  belonged  to  private  men, 
isawiiigpsd  SMrely  as  individuals,  or  single  persons;  and  relatiue,  which  were 
iMsdent  to  them  as  members  of  society  and  connected  to  each  other  bv  various 
tici  and  relations.  And  the  absolute  rin^hts  of  each  individual  were  defined  to 
bt  the  ri|(ht  of  personal  security,  the  right  of  j)ersonal  liberty,  and  the  right 
of  private  property',  so  that  the  wrongs  or  injunos  affecting  them  must  conse« 
^•ratly  be  of  a  corresponding  nature. 

L  As  to  injuries  which  affect  the  personal  security  of  individuals,  they  are 
ctther  injaries  against  their  lives,  their  limbs,  their  bodies,  their  health,  or  their 

TiatioDS. 
With  regard  to  the  first  subdivision,  or  injuries  affecting  the  life  of  man, 
tker  do  not  fidi  under  our  present  contemphition ;  being  one  of  the  most  atro- 
aam  species  of  crimes,  the  subject  of  the  next  book  of  our  commentaries.' 

*2, 3.  The  two  next  species  of  injuries,  affecting  the  limbs  or  bodies  r«t.>Q 
vi  indiTidnals,  I  shall  consider  in  one  and  the  same  view.    And  these     ^     " 

(•)  lh«  htxk  i.  ch.  1. 

'  r<«  hgiiry  to  lif«*«  in  fteneral,  cannot  be  the  nul  jeot  of  a  civil  action,  the  civil  remedy 
W'.af  Mwrjped  in  the  offence  to  the  public.  Therefore  an  action  will  lie  for  battery  of 
*-V  «r  •«nrant.  whereby  death  enMued.    Style**.  ;J47.    1  Ia»v.  1*47.    Yelv.  WMH).    1  Lonl 

-  •  TL«*  r*-m*^ly  i>  l»y  indirtiiKMit  for  inunlrr.  or.  formerly,  l»y  a|)i»eal,  wliirh  tlio  wilV* 
ZL.£-^'.  Lm\^  (••r  killitiff  h<*r  Iiii^ImukL  providrtl  slu*  iimrricd  not  a^ain  hofon*  or  iM>ii(lin<r 
-'•  Af'ftui :  *»r  th*'  Arttr  mtt^*-  f«ir  tli«»  diNith  of  IiIh  nn<>«*i«tor.  an<l  whirh  ilitt'crtMl  ]>riii(*i|i;illy 
'*  ^  ail  i!i*lii  tiiifnt  in  r«***iMHi  of  it^  not  lM>ing  in  tlio  |Mm'cr  r»f  tli«*  kiufi  to  punlon  tho 

•J-ftl-r  iKtthtMit  the  a|*|M*Uor'<  <»onM»nt.     S«m»  /k..^  4  IhjoU,  ^J12,  «'».     5  Hiirr.  2(>4."i.     Hut 

■   '.•-*-•  •»!  zikiir*I«'r.  trMiMm.  fi*lonv.  and  otiior  t»tl'fn«'fs  w<t«»  aholi-htMl  h\  .V.>  (mh).  III.  «-. 

•    I       In   i:**n»Tal.  all  fi»lonie»»  **U'*iM»n<l  tho  rivil  r«Mu«»<n*'*.   lStyl«»j«,  .'UO,  347:)  an>l 

-  *•  f'^div..  ti<in  of  tht»  ort't'ndor  thtTe  i?*  no  r»»ni»*«ly  u^iain-^t  him  at  law  or  in  «M|iiity,  (i<l. 
1.     iT  V<^  :v.\i  -.1  hut  after  convii'tion  and  puni««hnu*nt  on  an  in^lictnifnt  of  tho  |Mirty 

}  r  -'•W:iiA  tht*  |i>arty  n»hiN><l  ni.iy  !*up(M)rt  tr<*M|iasf4  or  troviTapiiiist  tho  oH<'nder.  Stylv^, 

^     L»t«-h.  144.    ."*iir  Wni.  .Ion*':*,  147.    1  I-«»v. -47.     Bro.  Ahr.  tit.  Tn^MjiasH.     And  afti-r 

kt  te-ii.t'^l'if  th«*  •{•■'»iulant  u]»on  an  intlictiUfnt  for  a  felonious  ass^uilt  u|M>n  a  |>arty 

•'-*.  '  .n£  Jiiui.  tin*  latt'T  may  maintain  irf-^iia-i'*  to  nn'ovrr  dama>!o«.  for  th«>  civil  ii^ury, 

-.  •-  I.   '  «ii<iwri  th.it  h«*  «'MlluihiI  in  |»rorurin>r  Hut*h  a('(|uittal.    V2  E.i>t,  4<K».     In  somo 

*-^.  '  I  .  iir»*»*  •'iiai'tm«*nt.  tin*  «'ivil  rrm«Mlv  is  not  ailiH-tcil  hv  tlio  criminality  of  th«» 

f-i  i--r       liiU*  It  I-  pnaiiitxl  hy  .VJ  «itH».  III.  v.  i\:\,  s.  '»,  that  uh"iv  hankers,  <Vc.  havo 

"'T.  r*— Ix^  •»f  »-niU-«l»  lUf'ht.  th«'v  mav  hi*  pr<i.MH*ut<tl.  hut  tlic  civil  rcnuMlv  nhnll  n»>t  !•♦• 

k?—*-!      Th«*  •!    Ht-n.  Vlll.r.  11  <iir»»it>  that   ^mhIs  ^tl»h*n  *»hall  In*  r*'>tor»Hl  to  the 

•  '-^r  .;-'i4  i«*rtairk  •  <iiiilitit»ii«. — namely,  that  h«»  .•^hall  ^ivc  i^r  prinhuM'  fvi<lcnc*»  apiin'^t 
i"   -  •  li-.  arrl  that  th»»  h*lon  1h'  |tr«»>i-cut«*il  to  conviction  th«Tcon.     I'pon  jHTiornmnc*'! 

■  ■ -*-    :.•*••  rijrht  tif  tht*  <»wni'r,  which  wu."  lH*foif  <<>U'>p«>n«ic(l.  lMM'nni»"«  iM*ri'»H't  ami  ah>o- 
.  -     •  .:   h-  tafifii.t  rtM-fiviT  th«'  value  from  a  pcr4«in  who  pun'lKiSfd  thoni  in  markt*t 

-  ".    4r  t  «>'M   th«*rii  a^rain  lH»for«»  th«*  --onvii  tmn  of  the   felon.  notwith>tandin>!  the 

•  *.—  r*--  •^'  h  |wnM>ii  notice  of  th«»  nihlnTv  while  they  were  in  his  jMH>e-*si<m :  hut  ht» 
*:.*  •  *  .  .^1  .K^4;fct  the  nri^sinal  folon.  «>r  af:ain>t  the  |M*i>4in  who  has  the  chatti*l  in  hi< 
.•'—'—.  -.   *'.    tJM-  titne  iif  tht*  «Ntnviction.     li  T.  H.  7">«».     An«l  th«»  aU»ve  act  d«H*-i  ni»i 

••-•  .  •     X  --i*  ••htaiiieil  hy  falM»  pretences.    .'»  T.  K.  l7o.     St»t»,  further,  1  Chitty*>  <  Viuj. 

■'  :um"n   law,   the  wife  or  huOmn<l.   parent  or  <'hiM.  of   the  jwirty  kilh-.l. 

■  •  r  any  |>«.*«'unijiry  c4»m]K*nHjition  for  tht>  injury  sustaim^l  hy  the  tle.tth  of  the 

i'-«i^#-f  •».  Bolti»n.  I  Tamp.  4*.».J:i  and  thi-*  was  the  la*v  till  the  >lat.  '.»  »V  l'»  Viet. 
'  _*•  '.«<'i  fh^t  whe|i«?\«'r  the  death  of  a  |M>i^nu  ^hall  1h*  cauMMl  hy  •^uch  wrongful  act, 
'.•i'""  c  •l'-f*ult  ai*  would,  if  death  had  n  »t  eii^iietl.  have  entitled  tht*  )>.irty  injureil  !•> 
^-^  4  &  an  arti«iD  for  dauiaf!et«,  the  |M*r^Mn  who  wouhl  have  heen  liahh*  i**  •*uch  ai*tion 
^iM'  u»  •u'xi  I'V  the  esei*utor  or  ailminiotraior  f«>r  the  iM'Uetit  of  the  wife,  husband, 
;«i^«t.  ne  chtkl  of  the  |M*rw>n  deci*:i««tl.  Th«»  jury,  in  any  •«uch  action,  may  fiivt* 
aia«f<»«  (4vi«MvrtioiiaLle  to  the  ir\jur>'  re«ultin>:  fn»m  the  <leath.  to  U*  tlivithnl  anionic  the 
:4r«^  itf^  wfao*»  beoeAt  the  ac'tion  is  hrnuffht.  in  -hareii  aw  the  jun'  shall  direct.  Blake 
X  ILdkad  Eaihrmj  Compmnj,  21  L.  J.  U.  'SVS,  g.  fi.    8.  C\  18  Ad.  Sl  £1.  U3.-^tbwait. 
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may  be  coramitted,  1.  By  threats  and  raonaces  of  bodily  hnrt,  through 
wliiL'h  a  man's  buttinesa  ta  interrupted.  A  menace  alone,  without  a  ooni 
inconvenience,  makes  not  the  injury:  but,  to  complete  the  wrong,  ther 
be  both  of  them  togcthor.(o)  The  remedy  for  this  ib  in  pecuniary  danu 
ho  recovered  by  action  of  trespass  vi  et  armisjfp)  this  being  an  inchoate, 
not  an  absolute,  violence*  2.  By  assault ;  which  is  an  attempt  or  otfer 
another,  without  touching  him :  as  if  one  lifts  up  his  cane,  or  his  fit 
threatening  manner  at  another;  or  etrikes  at  him  hut  misses  him;  th 
asf-ault,  insultus,  which  Finch(9)  describes  to  be  "an  unlawful  setting  npo 
person."  This  also  ia  an  inchoate  violence,  amounting  considerably  hight 
bare  threats;  and  therefore,  though  no  actual  suffering  is  proved,  yet  thi 
injured  may  have  rcdrc^a  by  action  of  trespass  vi  et  amis;  wherein  he  •' 
cover  damages  as  a  compensation  for  the  injurj-.'  3.  By  battery;  which 
unlawful  beating  of  anotlier.  The  least  touching  of  another's  person  n 
or  in  anger,  is  a  buttery ;  for  the  luw  cannot  draw  the  line  between  di 
degrccH  of  violence,  and  therefore  totally  prohibits  the  first  and  lowest  tt 
it;  every  man's  person  being  sacred,  and  no  other  having  a  right  to 
with  it  in  any  the  slightest  manner.'  And  therefore  upon  a  similar  p! 
the  Cornelian  law  de  injuriis  prohibited  pulsation  as  wcU  as  vertieration } 
guiahing  verberation,  which  wus  accompanied  with  pain,  from  pulsation 
waa  attended  with  none.(r)  But  batter}'  is,  in  some  cases,  justifiable  or 
as  where  one  who  hath  authority,  n  parent,  or  master,  gives  moderate 
tion  to  his  child,  his  scholar,  or  his  apprentice.  So  also  on  the  prim 
selt^cfenco :  for  if  one  strikes  me  first,  or  even  only  assaults  me,  1  ma 
in  my  own  defence ;  and,  if  aued  for  it,  may  plead  son  assault  demesne,  oi 
*1''11  ^i"*  t'>^I'''iii>f''B*<^^»  original  assault  that  occasioned  it.  So  '. 
"  J  in  defence  of  my  goods  or  possession,  if  a  man  endeavours  to  dej 
of  them  I  may  justify  laying  hands  upon  him  to  pi'event  liim ;  and  in  caa 
slats  with  violence,  I  may  proceed  to  heat  himaway.(s)    Thustoointha 

(d  Finrb,  L.  -STL  {')  rf.  47.  ID,  1. 

Vi  Hi'Kiil.  liU.    S  Km.\\.    lEdw.IV.  U.  (•}  1  ViiKb,  L.  »«. 

if,  Finch,  L,  Wl 

'  If  Ihe  menace  1ie  not  nctionabin  alone,  but  only  in  coiiiunction  with  the 
eonsequpn<N>,  it  KceniH  eontmry  to  principle  that  tlie  remedy  iihould  be  by  tre 
antut,  and  not  by  trPi'iMUti  on  tlie  cose.  Un  examination,  none  of  the  author) 
for  tlic  ]ioi>itinn  satiHlaotorily  hi>ar  it  out;  nnd,  in  the  same  book  of  Edw.  IV. ; 
the  iMliie  juiljioii  (Choke)  xayK,  Hi  h'tmr  fall  a  moi/  maaate  en  ma  peram  mme  (f^ 

'.See,  in  jicncriil.  Com.  I>ip.  BiitU'ry,  C.  Bnc.  Abr.  Aiwault  and  Battery,  A.  J 
is  an  uttein|>t  i>r  offer,  aoeomiianieil  liy  a  defrree  of  violence,  to  commit  some  boc 
by  any  meiiU!>  rnlciiUtiHl  to  ]irodnce  the  end  if  carried  into  e.iecution.  Levell 
•t  anotliiT  n-illiin  a  diHtanre  from  wliicli.  tiiipnosing  it  to  have  been  loaded.  th« 
nii|!lit  wound,  is  an  Biwault.  Hup.  Abr.  Asfnult,  A,  Abusive  words  alone  cnnir 
tutc  an  n.'«<nult,  and  indiii)  may  itometiincs  lo  explain  tlie  aggretisor's  intent 
vent  an  nrt  ]irimn  _;'nrie  an  u*>4M\t  from  amounting  to  nuch  an  injury;  as  wh« 
dui'inf!  iisHize-lime.  in  a  Ihrenteiiin);  jiOHture,  half  drew  his  awont  from  its  scat 
cai'l.  "If  it  were  not  tliat  it  is  BHHiw-tiine,  I  would  run  you  through  the  body, 
lielil  to  b(>  no  assiiult,  tlii>  wonlM  exphiining  that  tiie  party  did  not  mean  anv  i 
injury.  I  Mod.  3.  3  Bui.  N.  P.  l;i.  Vin.  Abr.  Trespasn,  A.  2.  The  intfntlon  as 
aii  i-onNtitute  an  niwault.  I  Moil.  3.  cawe  13.  Assntdt  for  money  won  at  play 
larlv  punisliul-k-  l.v  •.>  Anne.  e.  14,    4  i:nst.  I74.— Cu ittt. 

*'C<mi.  l>ig.  lialliTy.  A.  Biu'.  Abr,  A>>sault  and  Battery.  B.  A  battery  if  an; 
toui'hiii);  the  person  of  annthtr  by  the  aggresM>r  liimself.  or  anv  other  aulNilai 
motion  by  liim.  1  .'<iiund.  ■I'*,  h.,  n.  1.  Ed.  l:t  and  14,  n.  3.  Taking  a  hat  ofl 
of  another  is  no  batten-.  1  Snuncl.  14.  It  must  he  either  irilMlv  rommitted. 
from  want  of  due  care.  (Stra.  .Vlfi.  Hob.  1.34,  Ptowd.  19.)  otherwise  it  is  dan 
i:JHri/).  nn<l  tlie  i>arly  apgrievcil  is  without  remedy,  (.t  Wils.  303.  Boo.  Abr.  A 
Buttery.  B, :)  but  the  alim-nee  of  intention  to  commit  the  iiyury  constitutes 
where  there  has  Uvn  a  want  of  liue  eare.  Stra.  .S96.  Hob.  134.  Plowd.  19, 
person  unintrntioiialty  push  atiniiist  a  jierson  in  the  street,  or  if  without  any 
thi>  rider  a  lior^e  runs  away  and  gne.t  against  another,  no  action  lies.  4  Mod.  4 
battery  includes  an  assault,  (Co.  Ijtt.  2i3:|  and  the  plaintiff  may  reeorer  ftw 
only,  though  he  declares  for  an  assault  and  battery.    4  Hod.  405. — Crittt. 
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of  Ml  oHoe,  M  that  of  charch-waiden  or  beadle,  a  man  may  lay  hands  npon 
Mother  to  tarn  him  oat  of  church,  and  prevent  his  disturbing  the  congrega- 
tKifi.^r)  And,  if  sued  for  this  or  the  like  battery,  he  may  set  forth  the  whole 
caM,  and  plead  that  he  bid  hands  upon  him  gently,  moUiter  manus  imposuit^  for 
iim  porpoee.  Oo  account  of  these  causes  of  justification,  battery  is  defined 
lu  be  the  uMiawful  beating  of  another ;  for  whioh  the  remedy  is,  as  for  assault, 
kr  actioo  of  trtMpam  ri  ef  armis :  wherein  the  jury  will  give  adequate  damages. 
4.  By  wommdimg  ;  which  consists  in  giving  another  some  danj^rous  hurt,  and  is 
«aly  aa  a^g^vated  species  of  battery.  5.  By  mayhem;  which  is  an  injury  still 
aorr  atrocious,  and  consists  in  violentlj*^  depriving  another  of  the  use  of  a 
member  proper  for  his  defence  in  fight.  This  is  a  battery  attended  with  this 
tficrarating  circamstance,  that  thereby  the  party  injured  is  forever  disabled 
ftoa  nakiog  so  good  a  defence  against  fhture  external  injuries,  as  he  otherwise 
ai^t  have  done.  Among  these  defensive  members  are  reckoned  not  onl}*  arms 
aad  legs,  bat  a  finger,  an  eye,  and  a  foretooth ,(u)  and  also  some  other8.(t;)  But 
iW  kM  of  one  of  the  jaw-teeth,  the  ear,  or  the  nose,  is  no  mayhem  at  common 
h«,  aa  they  can  bo  of  no  use  in  fighting.  The  same  remedial  action  of  trespass 
t%  H  srwus  lies  also  to  recover  damages  for  this  injury,  an  injury  which  (when 
viUU  t  no  motive  can  justify  but  necessary  self-preservation.*  If  the  ear  be 
fot  off,  treble  damages  are  given  by  statute  87  Hen.  YIII.  c.  6,  though  this 
i*  not  flsavhem  at  common  hiw.  And  here  I  must  observe  that  fbr  these  four 
aH  injuries,  assault,  battery,  wounding,  and  mayhem,  an  indictment  may  be 
ktf'uaght  as  well  as  an  action,  and  frequently  both  are  accordingly  prosecuted, 
tar  votf  at  the  suit  of  the  crown  for  the  crime  against  the  public,  the  r  411 22 
'  4her  St  the  suit  of  the  party  injured,  to  make  him  a  reparation  in     ^ 

*  1  MA  VI.  (•)  Flnrli.  U  204.  («)  1  lUwk.  P.  C.  111. 


*  Tu:*  tf  t-x|»r<^9M4nl  with  irroat  correct m«M  and  caution :  it  w  not  intended  to  convoy 

*  •  tr  ti<*u  that  u**  niAvhfUi  vHtk  l>e  juHtificnl  under  the  pU*a  of  son  oMauh  dcmfsne,  t^xccpt 
V  .•:*•  tfi.kt  ai-«Niult  thr%*at«'n«Hl  the  life  of  the  tnrty,  but  that  no  inayhem  can  t>e  ju2<tif?«Hl 

•  }*.  un-l-r  fiuch  «*iri'>uni«*tanc«*H,  if  it  wa»  wilful  and  d(*Ul>erato.     In  the  catue  of  (,Wk- 

-  -:  '  ^riii!h,  *tatf<l  in  I  I^trd  Kayin.  177,  and  re(M>rt<Hl  in  Salkehl,  042,  and  11  Mod.  43, 
'-  '  ;lt.ut:tr  ha<l  «*ith**r  iili<Ml  up  the  form  on  which  the  defwulant  wa^  Kitting,  or  run 
^*  lu^T  t«*«Ar«U  hij*  eyi*.  and  the  defeniiant  ininuHliately  bit  otl*  hi8  finfser:  jum  assault 
:  K.  --^  wftf*  ht-M  to  he  a  fr<k(«i  pl<*a;  and  loni  Holt  there  laid  down  the  principle  thuti: — 

.'  A.  *tx.k«*  H.  aii«l  B.  i*trike  aieain.  and  they  clo^e  ininie<iiately,  an<l  in  the  8cufiie  B. 
z^'  v-u««  A.,  that  1%  m'H  'ix^fu//;  but  if,  u|K)n  a  little  Mow  given  by  A.  to  B.,  B.  gives  him 
»  ' .  r«  tia^t  Qia>hetUH  him.  that  in  not  Am  assault  tit'm*\snt\'  To  thix  Powell,  J.,  agreiil. 
■  '.  •««f&«  that  th**  |Mrty  mu»t  alwayH  intend  to  act  in  ^lf-def(>nc*e,  which  intention  is  to 
'■"  '^  .«r«:i4^1  {T*»tn  the  rin*um»tanci*«,  in  the  blow  which  he  g\\\»  to  the  plaintilf. — Colb- 

%  -  MXM2^i:  .irm*-jni/  i*  a  goo<l  «lf*fenc4»  to  an  indictment  for  mayhem :  but  the  defen«M»  can 

r.A  '•-  *u«tAintil  \*\  pr«M»f  that  tht*  resistance  wad  in  proportion  to  the  ii\jury  otimnl. 

:u-  i^ii  rj.  Tlje  State,  4  Blackford.  .'>40. 

Ar.i  tiun^  attachetl  to  the  |»erM)n  |iartakeH  of  iXn  inviolability.     A  blow  on  the  skirt 

'  c^  •  '^vftt.  when  uiMm  hit  permn.  i«  an  aiwault  and  )>attery.     So  of  striking  one's  cano 

•  1:^  :n  h.«  hand.  iK4^|»ublica  vs.  Longcham}M,  1  I>all.  114.  State  t'^.  Davis,  I  Hill,  4f>. 
^  ;  •  •?nke  the  hopH*  which  a  iH»rson  i»  riding  or  driving  is  an  assault.  I>«*  Man*ntiIIo 
•i  ••LT*-r.  1  Pennington.  li^K     No  wonls  of  provocati<m  will  justify  an  a»sault,  although 

•1  RaA%  «^»ri*t«tute  a  groun<l  for  the  re<lucti(>n  of  damages.    Cushman  vs,  Uyan,  1  Story, 
.    -^a  »&.«■  •■»D. 

•c:--    rvfuarkal*le  profM^rty  is  peculiar  to  the  action  for  a  mayhem, — viz..  that  the 
'K***  .&  whM-h  the  action  is  brought  have  a  discn^tionary  |K>wer  to  incn^ftse  the  damages, 

-  \&^  tx..Dk  lb«-  jury  at  the  trial  have  not  Un^u  ^ufticiently  liU>ral  to  the  plaintiff;  but 
ij»  tsjjt*t  b^  •i'jne  sup^  visum  rninrris^  and  u|»on  pn>of  that  it  is  the  same  wound  concern- 

&;  •'i^h  '•Ticlcoce  wan  given  to  the  jury.    1  Wils.  5.    Barnes,  UK>,  l.')3.    3  Salkeld,  115. 

.  I^i  Ravta.  176.  339.~4.BBlsTiAN. 

lATij  iigured  msv  proi'«*etl  by  indictment  and  by  action  at  the  same  time,  and 

n  will  noc  romprl  him  to  stay  prtKMHN lings  in  either.    1  Bos.  k  P.  191.     But  in 

__m  adnpcion  of  both  pnxHHMlings  is  <*onsidered  vexatious,  and  will  induce  the 

/■-I  ft*  0v*  MBSuer  «iama(ee»  in  the  action.    The  legiidature  haa  discounted  sctiona  for 

^r4aa  wana*  of  thia  oature,  by  enacting  that  in  all  actiona  of  treai^Mi  for  MMult  and 
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4.  Injuries  affooting  a  muii's  health  are  whoro,  by  any  unwholesome  p 
tiees  ol"  another,  a  niun  Huatuina  any  apparent  dnmRze  in  his  vigour  or  const 
lion.  Ah  by  netting  bim  bail  proviHions,  or  wine  {(w)  by  the  exercise  of  s  noio) 
tmilo.  wtiicn  infcctH  the  nir  in  his  ncighlx>urliood  j(ar)  or  by  the  neglect  or 
skilful  management  of  bis  phyHieian,  surgeon,  or  apothecary.  For  it  hath  t 
8i>lemnly  ro>H>lred,(y)  that  mala  praxU  in  a  great  miHtlcmeanoni*  and  offcne 
eomniDii  law,  wbctlior  it  l>oforcuriosity  and  experiment,  or  by  neglect;  beci 
il  breaks  the  trust  which  tlio  party  had  placed  in  his  physician,  and  tends  to 
patient's  destruction.'    Thus,  also,  in  the  civil  law,(3j  neglect  or  want  of  skii 

(•)  1  null.  Alir.  90.  <P)  [/>rt  RnjBl.  ai. 

I'jii  Hcp.aa.  Uutt.iu.  (•jiiin.4,ii,e,T. 

battery,  in  cuso  tlie  jury  sliould  find  a  verdict  for  dama^  und^r  forty  shilling 
pluiiiiitt'  BltuU  liave  no  more  cohIh  ttian  daninncs,  unless  tbe  judge  at  the  trial  sliall  m 
lliat  un  aivHiult  and  buttery  was  itufflcieully  iiroved.  See  conntructiona  on  the  sta' 
Tidd's  Pnic.  8  ed.  'JUS.— Cnirrv. 

The  injuriex  aftentinii  tlie  penion  above  mentioned  are  all  in  their  nature  d] 
There  are  othero  which  do  not  come  within  any  of  the  above  definitionM,  and  which 
in  contnutisttnction  be  termed  eoiuerpietuial.  as  resulting  occasionally,  although  not  n 
surily.  from  RTontiliil  acts  or  neglects. 

The  pereonal  injurieK  which  may  be  considered  contripttntial  only  are  such  general 
arixe  from  the  neglivt  or  default  of  others  in  the  pcrformsnce  of  the  duties  they 
unilcrtuken  to  discharge.  'I'liiia,  if  a  passenger  is  injured  by  the  want  of  care  o 
drivel'  of  s  couch,  or  a  jicmon  sustains  an  ii\jury  owing  to  flie  negligence  of  a  cai 
(Lynch  rj.  Hurdin,  1  -1  B.  211,)  the  owner  of  the  coach  in  the  first  cai>e,  the  MWi 
niinter  in  tlic  second,  will  be  liable  in  an  action  for  damages ;  for  it  wok  the  duty  o 
owner  and  nioster  in  each  cose  (o  employ  careful  servants.  If,  on  the  other  haiit 
driver  or  the  c.armnu  di<t  tlie  injury  tcilfuJUy,  even  if  in  ihe  master's  service,  he,  am 
the  owner  or  master,  will  be  liable,  lionlon  lu.  Kolt.  4  Kxc.  3G5.  Consequential  iq 
niay  also  )>e  suMtuined  from  a  bull,  ram,  monkey,  or  other  animal  being  left  at  lai 
not  ]iro[>erly  taken  cure  of.  (Jackson  ra.  Sniithson,  15  M.  &.  W.  5G3.  May  c».  Burd 
Q.  B,  nil,)  and  the  owner  will  in  such  case  bo  liable  to  the  jiorty  injured.  Tho  < 
wiu^t.  however,  lie  shown  to  have  been  aware  of  the  mischievous  proi>ensitie9  < 
animal  before  he  ean  be  made  liable,  (Hudson  vs.  Roberts,  6  Etc.  497 ;)  and  if  tha 
iiijuTe<l  have  impru'lcnlly  exposed  himself,  he  cannot  maintain  an  action.  Catt 
Hills.  HC.B.  U-l.— Kesr. 

'  The  law  implies  a  contract  on  the  part  of  a  medical  man,  as  well  as  those  of 
pmfi-ssions,  to  discharge  their  duty  in  a  skilful  and  attentive  manner;  and  the  la 
grunt  reilress  lo  the  purtv  ii^ured  bv  their  nrglrct  or  ignorance,  by  an  action  on  thi 
H^  for  u  tortious  niiseondiiet.  1  Saund.  312.  n.  2.  llxl.  Raym.  213,  214.  Keg,  Brt 
at'i.  aVl.  2  Wils.  ;«'.l.  H  East,  34fi.  And  in  that  case  the  surgeon  couhl  not  recov 
fees.  Peake,  C.  N.  P.  59.  Si-e  2  New  Rep.  130.  But  in  the  case  of  a  physician 
profession  is  honorary-,  he  is  not  liable  to  an  action.  (Peake,  C.  N.  P.  96,  123.  ' 
,}1T,)  though  he  may  l>o  punished  by  (he  college  of  physicians.   Com.  Dig.  tit.  Phy 


cl<-rgyal>le.  And  sucli  [>erson  so  employed  cAunol  recover  in  an  action  for  the 
cini!S  :<upplie(l.  .'^■e  h'l  (iiij.  111.  e.  I'.M.  However,  if  the  party  employ  a  pei 
BUigi-on.  kniiwing  him  not  to  be  one,  he  has  no  civil  remedy.  1  Hen.  B.  161,  Ba 
Action  on  the  Case.  F.    2  Wils.  35W.    Heg.  Hrev.  105.    8  Eost.  348. 

Though  the  law  does  not  in  general  imply  a  warranty  as  to  the  goodness  and  ■ 
of  any  |>ersonnl  chattel,  it  is  othenvisi-  witli  regartl  lo  food  and  lti)Uon),  in  which 
ciullv  in  the  case  of  a  publican,  the  law  implies  a  warranty,  1  Roll.  Abr,  90,  p 
2  Kist.  314. 

With  regaril  to  privute  nuisances,  it  is  particularly  obsen'ablo  that  tli«  law  ren 
health  (if  the  individual,  though  it  will  not  afford  a  remedy  for  malicious  and  ilT-i 
acts  tending  lo  destroy  the  bi-uuty  of  situation,  such  ns  stopping  a  jirosiieft,  4c 
fi*.  b.  In  complaining  of  a  nuisance  in  stopping  ancient  lights.  Ac,  the  com 
iniury  must  be  statetl  to  have  bi-en  the  deprivation  of  light  and  air,  which  a 
Md»ri><l  as  con<lucive  to  health.  Penke,  01.  Com.  Dig.  tit.  Action  on  th«  Ow 
Nuisance.     As  to  ancient  lights  in  general,  see  <inU. 

Puith  Kiiitmfe. — With  res|)ect  to  the  ii^juries  to  health,  as  a  consequence  of  « 
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fhpkuam  or  nuri^eonSy  ^adpce  adnumerantur^  vduti  si  medicus  curationem  derdi- 
fMHt  Mole  fMMpum  $eeuentf  aui  perperam  ei  medicamenium  dederit"  These  are 
vroaice  or  nyuriee  anaeoompaDied  by  force,  for  which  there  is  a  remedy  in 
dima^  hj  a  apeeial  action  of  trespass  upon  the  case.  This  action  of  trespass,  or 
tnasf^rMBODy  on  the  ease,  is  a  nniversal  remedy,  given  for  all  personal  wrongs 
and  iaj«rioa  withoat  force ;  so  called  because  the  phiintiff 's  whole  case  or  cause 
of  coaplaiat  ia  aet  forth  at  length  in  the  original  writ.(a)  For  though  in  general 
t^cre  are  methods  prescribed,  and  forms  of  actions  previously  settled,  for  re- 
dfMHBg  thoae  wrongs,  which  most  usually  occur,  and  m  which  the  very  act  itself 
m  imaeduitelj  prejadictal  or  injurious  to  the  plaintiff's  person  or  property,  as 
battrrr,  non-payment  of  debts,  detaining  ones  goods, or  the  like;  yet  where 
*ur  special  consequential  damage  arises,  which  could  not  be  foreseen  and  ^  ^^^g 
Mfvrided  for  in  the  ordinary  course  of  justice,  the  party  injured  is  allowed,  *- 
nth  by  eommoo  law  and  the  statute  of  Westm.  2,  c.  24,  to  bring  a  special  action  on 
kis  on  caae,  by  a  writ  formed  according  to  the  peculiar  circumstanc^es  of  his  own 
sarticQlar  gTieTmnce.(6)  For  wherever  the  common  law  gives  a  right  or  pro- 
Libiu  an  injnryy  it  also  gives  a  remedy  by  action  ;(c)  and,  therefore,  wherever  a 
lew  iojary  ia  done,  a  new  method  of  remedy  must  be  pursued.(<f)  And  it  is  a 
•Ktl«d  distinetion,(^)  that  where  an  act  is  done  which  is  in  itself  an  immediate 
iajinr  to  another's  person  or  property,  there  the  remedy  is  usually  by  an  action 
4f  trfwpaas  ri  et  armis  ;  but  where  there  is  no  act  done,  but  only  a  culpable  omis- 
Mi;  or  where  the  act  is  not  immediately  injurious,  but  only  by  consequence  and 
foUaicrally;  there  no  action  of  trespass  vi  et  armis  will  lie,  but  an  action  on  the 
ipmAl  case,  for  the  damages  consequent  on  such  omission  or  act.* 

S.  Lastly;  injuries  affecting  a  man's  reputation  or  good  name  are,  first,  by 
aiiiotoofi.  scandalous,  and  slanderous  ironls,  tending  to  his  damage  and  deroga- 
i.  >fi  A.«  if  a  man  nialieiouMly  and  falsely  utter  any  slander  or  fulHO  talo  of 
u;'*th^r:  which  may  either  endanger  him  in  law,  by  im|K'uching  him  of  some 
Ar'n«»a«  crime,  as  to  sav  that  a  man  hath  poisoned  another,  or  is  perjured ;(/) 
•r  vhu-h  may  exclude  Iiim  trom  society,  as  to  charge  him  with  having  an  infec- 
L  •««  <ii<>4raMr ;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  as  to  call  a 
:.*>i**-nian  a  tiankrupt,  a  physician  a  quack,  or  a  lawyer  a  knave.(^)  Wonls 
*>'*•  n  in  dero^tion  ot'  a  jH»er,  a  judge,  or  other  groat  officer  of  the  realm,  which 
kr^  I'-allvd  ^xiniJUiium  mugnatum^  are  held  to  be  still  more  heinous  :(A)  and  though 
*.ftF-T  \^  «ach  as  would  not  be  actionable  in  the  case  of  a  common  ])erson,  yet 
v:«-n  «|«ikcn  in  disgrace  of  such  high  and  res]H>otable  characters,  they  amount 
•.  ao  atrrM*i«»ii!4  injury :  *which  is  redressiMi  by  an  action  on  the  case  r*-|»>i 
f-i?.'l^i  on  many  antient  statutes,(i)  as  well  on  behalf  of  the  crown,  to  ^  "* 
^f  it  th«*  punishment  of  imprisonment  on  the  slanderer,  as  on  behalf  of  the 
f'^T*-}',  t*i  n.'c^A'cr  damages  for  the  injur}'  sustained.**  Wonls  also  tending  to 
^afi'iahju*  a  magistrate,  or  |Hfrson  in  a  public  trust,  are  reputed  more  highly 


i«l>  mitdtim.  Si  A.  frttrit  hrrrr.     TVjCr  wtripm  apmd  WutwumagUrimm^^  Sc.    Rfgutr, 

trnk"  pr%»t*tpmm*iis  tnme  pnnc  pmr  Brrr.  KKV. 
B.i^t4  ni  tmwm  nuttlt^riiM  mm-         (•)  tW  |M|Cp  52. 
la  •■  arAiM«  mnrti  Mirkm^tU,  «m^i»-         (••  1  Mk.  -MK    0  Mod.  64. 
■^a  B   M  4tJirmm  mc*ttmm   tpMrnt  A.         {*)  Cru.  Jac.  A'K 
•  ^mmm  i^^m  ^  tmmjw4rmUr  rurmmdum  mpmd  S,  pro         {•)  11  Mud.  19K    LocU  Bajrm.  1401.    Stra.  Oft. 

iiWf  MrfMfa  —gummiitfi,         (/)  Fiorh,  L.  1«6. 
.  rmdtfimm  tarn  mtmb^rmUr         (#)  Fiarh,  L.  IW. 
*  tf^mmtt,  fiMrf  ki^n.  A.  iit/trtm  tpMtmt  H.  riMmm         ^*)  1  Ventr.  60. 

,^»  ti&AM^  jMSMf,  iBfl  dtmmmm  i/mm  .4.  rigimti         {*)  Wcvtm.  1.    3  Edw.  I.  e.  34.    t  lUe.  II. e.  ft.    12  Ric  IL 

A  kmtniM  tlm  mmmyyi  fU^iunam  H  hme  e.  11. 


•  '^-*  th**  ujtb*v>  c»»I«»l»r«tcNi  iudgnient  in  the  ciiw  of  S<»ott  r*.  Shepherd,  2  Bl.  Rep. 
*'n  M-j*  f-nn*ii»le  of  which  han  been  »iinre  r«»y»eate<lly  recogniHe<l.  No  distinction  ariMS 
**  ri  '.th^  Uwfuln««i*  or  unU«rfuIn<*i48  of  the  a<'t.  If  one  turning  round  Kuddenlv  wert»  to 
u  •'k  mcocb^r  down,  whom  he  di<l  not  i«ee,  without  intending  it.  no  doubt,  naid  Mr.  J. 
LftVTv'ttr*.  th«  Action  munt  lie  trenftAMi  it'  ei  armut.  Neither  will  it  vary  the  ca«e  that 
•.»wi*w  ti»e  immerliAt^  ii\jury  there  ia  an  ulterior  eonseouential  iixjury :  for  it  in  the  former 
m  «%Arb  th^  action  i*  nupported:  the  latter  is  merely  in  aggravation  of  the  damages. 
M^  u.  Bray.  3  Eaat't  Rep.  &93. — OoLiaiDoc. 

Th0  mtkm  or  poblie  proMH*ution  (for  it  ikartakes  of  both)  for  Mvndalum  mtupygtum  is 

"^       It  fWm  the  action  of  slander  in  the  caM  of  common  persons.    Yhe  seanr 

is  reduced  to  no  rule  or  certain  definition,  but  it  may  be  whaterer  the 

87 
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injurious  than  when  spoken  of  a  private  man. (A:)  It  is  said,  that  formerly 
actions  were  brought  for  words,  unless  the  slander  was  such  as  (if  true)  W( 
endani^er  the  life  of  the  object  of  it.(/)  But,  too  great  encouragement  bi 
given  by  this  lenity  to  false  and  malicious  slanderers,  it  is  now  bold  that 
scandalous  words  of  the  several  species  before  mentioned,  (that  may  cndan^ 
man  by  subjecting  him  to  the  penalties  of  the  law,  may  exclude  him  ti^m  sod 
may  impair  his  trade,  or  may  affect  a  peer  of  the  realm,  a  magistrate,  or  on 

Sublic  trust,)  an  action  on  the  case  may  be  had,  without  proving  any  partic 
amage  to  have  happened,  but  merely  upon  the  probability  that  it  might  hap 
But  with  regard  to  words  that  do  not  thus  apparently,  and  upon  the  fac 
them,  import  such  defamation  as  will  of  course  be  injurious,  it  is  necessary 
the  plaintiff  should  aver  some  particular  damage  to  have  happened ',  whic 
called  laying  his  action  with  a  per  quod.    As  if  I  say  that  such  a  clcrgymi 
a  bastard,  he  cannot  for  this  bring  any  action  against  me,  unless  he  can  e 
some  special  loss  by  it;  in  which  case  he  may  bring  his  action  against  m< 
saying  he  was  a  biistard,  per  quod  he  lost  the  presentation  to  such  a  living 
In  like  manner,  to  slander  another  man's  title,  by  spreading  such  injurious  re[ 
as,  if  true,  w^ould  deprive  him  of  his  estate,  (as  to  call  the  issue  in  tail,  oi 
who  hath  land  by  descent,  a  bastard,)  is  actionable,  provided  any  special  dai 
accrues  to  the  proprietor  thereby ;  as  if  he  loses  an  opportunity  of  selling 
land.(n)    But  mere  scurrility,  or  opprobrious  words,  which  neither  in  themai 
import,  nor  are  in  fact  attended  with,  any  injurious  effects  will  not  snppo: 
action.    So  scandals,  which  concern   matters  mei'ely  spiritual,  as  to  c 
^IQ^.-!    '^'luan   heretic  or  adulterer,  are  cognizable  only  in  the  ecelesiai 
"  •'    court  ;(o)  unless  any  temporal  damage  ensues,  which  may  be  a  found 
for  a  per  quod.     Words  of  heat  and  passion,  as  to  call  a  man  a  rogue  and  n 
if  productive  of  no  ill  consequence,  and  not  of  any  of  the  dangerous  sp 
before  mentioned,  are  not  actionable ;  neither  are  words  spoken  in  a  fni 
manner,  as  by  way  of  advice,  admonition,  or  concern,  without  any  tinetu 
circumstance  of  ill  will :  for,  in  both  these  cases,  they  are  not  maliciously  Bp< 
which  is  part  of  the  definition  of  slander.(' />)   Neither  (as  was  formerly  hinte 
are  any  reflecting  words  made  use  of  in  legal  proceedings,  and  pertine 
the  cause  in  hand,  a  sufficient  cause  of  action  for  Blander.(ry^    Also,  if  tl 
fendant  be  able  to  justify,  and  prove  the  words  to  be  true,  no  action  will  .' 
even  though  special  damage  hath  ensued  :  for  then  it  is  no  slander  or  false 
As  if  I  can  prove  the  tradesman  a  bankrupt,  the  physician  a  quack,  the  la 
a  knave,  and  the  divine  a  heretic^  this  will  destroy  their  respective  action 

(»)  Lord  RnTin.  iseo.  (p)  Finch,  L.  IM.   1  Ler.  82.  CraJac.91. 

(()  2  VtfDtr.  28.  (ff)  PugD  20. 

(•)4  Rep.  17.    1  Lpt.  24R.  (r)  Dyer,  286.   Cro.  Jac.  90, 

(")  Cro.  Jnc.  213.    Cru.  Ells.  197.  (•)  4  Ken.  13. 

(•)  Noy.  M.  1  Frw'ni.  277. 

courts  in  their  discretion  shall  judge  to  be  derogatory  to  the  high  character  of  the  ] 
of  whom  it  vra»  spoken :  as  it  was  held  to  be  scandalum  magnatum  to  say  of  a  peer,  " 
no  more  to  be  valued  than  a  dog ;"  which  words  would  have  been  perfectly  ham 
uttered  of  any  inferior  person.  Bull.  N.  P.  4.  This  action  is  now  seldom  resort 
By  the  two  first  statutes  upon  which  it  is  founded,  (3  £dw.  I.  c.  34  and  2  Ric.  II.  f 
5,)  the  defendant  may  be  imprisoned  till  he  produces  the  first  author  of  the  m 
Hence  probably  is  the  origin  of  the  vulgar  notion  that  a  person  who  has  prop 
slander  may  be  compelle<i  to  give  up  his  author. — CiiiTrr. 

"  And  now,  by  stat.  6  &  7  Vict.  c.  %,  (amended  by  stat.  8  A  9  Vict.  c.  75,) 
action  for  defamation,  the  otfer  of  an  apology  is  admissible  in  evidence  in  mitigai 
damages,  and  in  an  ac^tion  against  a  newspaper  for  libel  the  defendant  may  plead 
was  inserted  without  malice. — Stewart. 

It  seems  that  in  this  countr>'  evidence  of  this  nature  has  been  deemed  by  the 
admissible  in  mitigation  of  damages  without  waiting  for  the  interference  of  th< 


Savage ,       _, .  ^ 

Hotchkiss  vi.  Oliphant,  2  Hill.  515,  that  a  withdrawal  or  recantation  of  the  chai 
way  of  atonement  would  be  admissible  in  evidence  in  mitigation  of  damage*.    8e 
Starkie  on  Slander,  vol.  ii.  p.  99,  n.  a.  and  n.  1,  American  edition  of  1843. — ^Wbm 
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tbocgh  i1mi«  nay  be  damage  sofBdent  accming  from  it,  ^et,  if  the  fWct  be  tme, 
if  M  dammmm  ab$^  i^furia;  and  where  there  is  no  injury  the  law  gives  no 
irmcdy.  And  this  is  agreeable  to  the  reasoning  of  the  civil  law  :(<)  '<  turn  q\ii 
siMvalrsi  im/awuU^  mom  ett  mquum  tt  homum  ob  earn  rem  condemnari;  aelicta  enim 
m/ocMtiumi  mia  €$m  cporUt  et  expediV 

A  Mcood  way  of  affecting  a  man's  reputation  is  by  printed  or  written  libels, 
pidores,  signs,  and  the  like;  which  set  nim  in  an  odious  or  ridiculous(u)  light, 
sad  thereby  jjiminiah  his  reputation.  With  regard  to  libels  in  general,  there 
sf«,  as  in  many  other  eases,  two  remedies :  one  by  indictment,  and  the  other  by 
artion.  The  lormer  for  the  public  offence ;  for  every  libel  has  a  tendency  to  the 
tnnch  of  the  peace,  by  provoking  the  person  libelled  to  break  it:  which  offence 
»  the  f«ine  (in  point  of  lawj  whether  *the  matter  oontained  be  true  or  ritLy^a 
ui»«;  and  therefore  the  defendant,  on  an  indictment  for  publishing  a  I-  ' 
uM.  is  not  allowed  to  allege  the  truth  of  it  by  way  of  justification.fip)^'  But  in 
iLc  remedy  by  action  on  the  case,  which  is  to  repair  the  party  in  oamagcs  for 
tAtf  injary'done  him,  the  defendant  n^9  as  for  words  sifoken^  justify  the  truth 
id  the  fiMTia,  and  show  that  the  plaintiff  has  received  no  injury  at  M.(jc)  What 
vas  said  with  regard  to  words  spoken  will  also  hold  in  every  particular  with 
itipard  to  libels  by  writing  or  printing,  and  the  civil  actions  consequent  there- 
ipifo ;  bat  as  to  signs  or  pictures,  it  seems  necessary  always  to  show,  by  proper 
uAsnKiucf  and  averments  of  the  defendant's  meaning,  the  import  and  apphca- 
u«  of  the  scandal,  and  that  some  special  damage  has  followed ;  otherwise  it 
rAaxM4  appear  that  such  libel  hy  picture  was  understood  to  be  levelled  at  the 
pain  tiff,  or  that  it  was  attended  with  any  actionable  conse<|uenccs.'* 

A  third  wa}'  of  destn>3'iug  or  injuring  a  man's  reputation  is  by  preferring 
a&iiti'  in*  iudic'tnicut.H  or  pnMtocutions  against  him;  which,  under  the  mask  of 
,.•::  V  aiitl  piiMie  hpirit,  aix»  HomctimoH  iimdo  the  enpnes  of  private  spite  and 
•  ix.i y  For  ihiK,  however,  the  law  has  given  a  ver}'  adequate  remedy  in  damages, 
'.-.:i*r  by  an  action  of  ojnjtpirary^^y)  which  cannot  bo  brought  but  against  two 
u  :Lfr  lra.*t ;  or,  wliieli  is  the  more  UHual  way,  by  a  H{>eeiul  action  on  the  case 

•  'i  Ff  47.  1  >.  Id.  (•)  IUA>.  ft.!.    11  Mod.  90. 

•  j'l^ki'w  lU.    llM.id.  «>.  (»)  Finch,  L. »«. 

•j»iin»>i3&. 


■  P  .:  m^w.  I.y  *t«t.  **»  A  7  Virt.  «*.  90,  «. «»,  on  the  trial  of  any  indirtmont  or  information 

'  -  *  1  ^^I.  th**  *l«*f»-n'i:int  having;  pleadcnl  Kiich  pl«*a  an  therein  montioniKl.  the  truth  of 

-  -  'r:i.%tx¥>r  «*htt^i^•<i  may  1»^  int|uire<l  into,  hut  nhall  not  amount  to  a  defence  unle.Hs  it 

**•  :'  ^  tb»*  I'ui'U**  ben«*Ht  that  the  matter  charge<l  nhouhl  he  puhliMhcMl.     To  entitle  the 

•  r.  Lkx.t   t«i  ^i%»*  «*vi*lt>tuv  of  the  truth  of  the  matters  charged  as  a  defence  to  such 

"  .••ti!  xf  inf>»ruiatitm.  it  in  nooesMtry  for  th«*  d(*feii<Lint,  in  pleading  to  the  indict- 

-  '       -  .iifTTik^Atioti.  to  alle;;**  the  truth  of  the  Miid  iimtterx,  an<l  al^o  that  it  wan  for  the 

'•  ri*'f3t  that  thf  mattfr<(  <*harge<i  >hould  bo  pubUshe<l, — to  which  plea  the  protio- 
-  t.a;.  t»']'U  ;:««M«*rally ;  and  if  aiier  Mich  plea  the  dcfen<lant  i*  convicted,  the  court 
'^      r,  I  r>>ri'*un<'ine  •4-iit<>n<H*.  consider  whether  the  guilt  of  the  defendant  in  aggravated 
»  r.  :,^*:— I  l.y  th#»  ph-a. — Stewabt. 

!-^  All  Ai  ti'»n  of  •Undi*r.  ttie  d«*fen<lant  wait  not  alloweil  to  give  in  evidence,  in  miti- 

Ck  ..c  ''f  tlAoiai:*^,  fatt^  and  circuniHtancei*  which  inductni  him  to  bi*lieve  that  the 

asr>^  «hK  h  h«*  made  W4*re  true,  when  kucIi  factn  anil  cirt*um8tanct^  tended  to  prove 

■^     t.*r^'*  or  firm**<l  a  link  in  the  chain  of  evi<l<*nc4»  to  <>f(tablish  a  justification,  though 

' .-   V'j^fvifttit  •*xpr«*>f(ly  di«avow«H|  a  jui»tifi<*ati(m  an<l  fully  admitttni  the  falsity  of  the 

'^'i-^.     ruq»l#»  r*.  Hiirti>n,  l.'l  WiMid.  \K    r«»trie  r^.  Roue,  /)  Watts  k  Serg.  364.    Resnier 

•  fc'«  ?.  •  tfilnian.  .'14.    \Vatx»n  vs.  Moore,  2  Pushing,   \IV,\.     It  han  be«m  since  held, 

-  m^'^r   thai  the  tiefpndant  may  prove,  in  mitigation  of  damages*.  circumKtanc«n«  which 
-.  :^  -^t  U.ni  •"rr«*iieou*ily  to  make  the  charge  (^unplainiKl  of.  and  thereby  rebut  the  pre- 

<.:.,# J' ^j  of  malit'^.  providc*d  the  evi«lence  do  not  nec«*8!«arily  imply  the  truth  of  the 
■  _*  V  T  t**nd  to  pr»>vo  it  true.    Min«>;«inger  vjt.  Kerr.  *.»  B;»rr.  iU2. — SfiARswooD. 

•  T'w*  trrintfT  or  puhli»hfr.  ax  wi*ll  aM  tht»  writer,  is  liable  in  an  a(*tion  for  damages. 
'-'.  «  t^*  «W«-fi«*e  that  the  printer  di«l  not  know,  or  luul  no  iH*rsonal  malice  against,  the 
:4rr?  Lih^U^nl.  nor  that  he  did  not  know  of  the  publication,  nor  that  the  libel  was 
v^^Lpmottni  with  the  name  of  the  author.  Ruiidlc  tv.  Moyer,  3  Yeates,  .^IH.  Dexter  vt. 
^»«r.  4  X^oo.  115.  Andre  r^.  Wellx,  7  John«.  20<).  I>ole  rj.  Lyon,  10  Johns.  447.  The 
•liftLrslMio  ia  s  newapsper  of  nimourx  ii«  not  juHtifitnl  hy  the  fact  that  such  nuuoura 
M^-.««i :  bat  m»rh  tmei  la  admiasible  iu  mitigation  of  damagoa.    Skinner  v«.  Powers,  1 
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for  a  false  and  malicious  prosecution. (^)  In  order  to  carry  on  the  former,  (w 
gives  a  rccomj)en80  for  the  danger  to  which  the  party  has  been  exposed,) 
necessary  that  the  plaintiff  should  obtain  a  copy  of  the  record  of  his  indicti 
and  acquittal ;  but,  in  prosecutions  for  felony,  it  is  usual  to  deny  a  copy  of 
indictment,  where  there  is  any  the  least  probable  cause  to  found  such  pi 
cut  ion  upon.(a)  For  it  would  be  a  very  great  discouragement  to  the  pi 
justice  of  the  kingdom,  if  prosecutors,  who  had  a  tolerable  ground  of  suspi 
*1271  ^^^^  liable  to  be  sued  at  law  whenever  their  indictments  miscar 
J  *But  an  action  on  the  case  for  a  malicious  prosecution  may  bo  foui 
upon  an  indictment  whereon  no  acquittal  can  be  had ;  as  if  it  be  rejected  b] 
grand  jury,  or  be  coram  nonjudice,  or  be  insufficiently  drawn.  For  it  is  noi 
danger  of  the  plaintift*,  but  the*8candal,  vexation,  and  expense,  upon  which 
action  is  founded.  (6)  However,  any  probable  cause  for  preferring  it  is  suffii 
to  justify  the  defendant. 

II.  We  are  next  to  consider  the  violation  of  the  right  of  personal  lib 
This  is  effected  by  the  injury  of  false  imprisonment,"  for  which  the  law  ha/ 
only  decreed  a  punishment,  as  a  heinous  public  crime,  but  has  also  given  i 
vate  reparation  to  the  party ;  as  well  by  removing  the  actual  confinemen 
the  present,  as,  after  it  is  over,  by  subjecting  the  wrong-doer  to  a  civil  actio 
account  of  the  damage  sustained  by  the  loss  of  time  and  liberty. 

To  constitute  the  injury  of  false  imprisonment  there  are  two  points  requ 
1.  The  detention  of  the  ]M?rson ;  and,  2.  The  unlawfulness  of  such  detei 
Every  confinement  of  the  person  is  an  imprisonment,  whether  it  be  in  a  cor 
prison,  or  in  a  ])rivate  house,  or  in  the  stocks,  or  even  by  forcibly  detainin 
m  the  public  streets.(c)"  Unlawful,  or  false,  imprisonment  consists  in  sucl 
finement  or  detention  without  sufficient  authority :  which  authority  may 
cither  from  some  process  from  the  courts  of  justice,  or  from  some  warrant 
a  legal  officer  having  {)ower  to  commit,  under  his  hand  and  seal,  and  expn 
the  cause  of  such  commitment  ;(^/)  or  from  some  other  special  cause  warn 
for  the  necessity  of  the  thing,  either  by  common  law,  or  act  of  parliament  j 
as  the  arresting  of  a  felon  by  a  private  person  without  warrant,  the  impr 
of  mariners  for  the  public  service,  or  the  a})prehending  of  wagoners  for  i 
*1*>81  haviour  in  the  public  highways.(e!)  False  imprisonment  also  maj 
^  by  executing  a  lawful  warrant  or  process  at  an  ^unlawful  time,  a 
Sunday  ;(n  for  the  statute  hath  declarecl  that  such  service  or  process  si 
void."  This  is  the  injury.  Let  us  next  see  the  remedy :  which  is  of  two 
the  one  removing  the  injury,  the  other  making  satisfaction  for  it. 

(•)  F.N.  11.1  Itt.  (')II)id.40. 

(•)  Carth.  421.    Lord.  Rfiym.  253.  (•)  SUt.  Geo.  III.  c.  78. 

^*)  lu  Mud.  210,  220.    8tr«.  601.  (0  SUt.  Car.  U.  c  7.   8alk.T8.   ft  Mod.  06. 

(•;  2  IllMt  6KU. 

"  But  the  morely  giving  chargft  of  a  person  to  a  peace-officer,  not  followed 
actual  Aj)pn'honsion  of  the  porson,  doos  not  amount  to  an  imprisonment,  thou 
party  to  avoid  it  attend  at  n  polico-offioo,  ( 1  Esp.  Rep.  431.  2  New  Rep.  211 ;)  and  ii 
ner  r*.  Wodd  and  others,  Ejister  Toriii,  1825,  on  a  motion  for  a  new  trial,  the  a 
Common  Pleas  held  that  the  lifting  up  a  person  in  his  chair  and  carrying  him  out 
room  in  which  he  was  sitting  with  others,  and  excluding  him  from  the  room,  wa 
false  imprisonment  so  as  to  entitle  the  plaintiff  to  a  verdict  on  a  count  for  fii 
prison  men  t.  The  circumstance  of  an  imprisonment  being  committed  under  a  n 
constitutes  no  excuse.  3  Wils.  309.  Ancl  it  has  been  decided  that  if  A.  tell  an 
who  has  a  warrant  against  R.  that  his  (A.'s)  name  is  B.,  and  thereupon  the  officer 
A.,  it  is  false  imi)risonuient,  (Mo<ire,  4i)l.  llardr.  323;  but  see  3  Camp.  108;)  ai 
doctrine  was  overruh'd  in  a  late  ease  on  the  western  circuit,  on  the  pnnciple  vol 
Jit  injuriam,  and  that  such  a  fraud  upon  legal  proceedings  cannot  give  a  right  of  ac 

CUITTV. 

"  To  constitute  false  imprisonment,  it  is  not  necessary  that  the  pemon  aho 
arrested  or  assaulted:  if  he  is  detained  by  threats  of  violence  and  prevented  froQ 
where  he  wishes  by  a  reasonable  apprehension  of  personal  danger,  it  is  sufficient, 
son  vs.  Tompkins,  1  Baldwin,  571.    Pike  vs,  Hanson,  9  New  Hamp.  491.    Smith 
State.  7  Humph.  43. — Siiarsw<k)d. 

"  But  the  statute  has  excepted  cases  of  treason,  felony,  and  breach  of  the  ]>« 
which  the  execution  of  a  lawful  warrant  or  process  is  allowed  upon  a  Sunday .« 
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Tbe  neuis  of  remocing  the  actuftl  injury  of  fakio  imprisonment  are  fourfold. 
I.  Bv  vrit  of  muiinprizt,  2.  By  writ  de  odio  et  atia."  o.  By  writ  de  hotnine  repl^ 
ft»tmdo.    4.  By  writ  of  habeas  corpus, 

1  Tli«  writ  of  wMinprize^  manucaption  is  a  writ  directed  to  the  sheriff,  (either 
l^iN-rmlly,  when  any  man  is  imprisoned  for  a  bailable  offence  and  bail  has  been 
fWa«c«il ;  or  specially,  when  the  offence  or  cause  of  commitment  is  not  properly 
W;laMc  below,)  commanding  him  to  take  sureties  for  the  prisoner's  appearance, 
a»«ailT  called  mainpernors,  and  to  set  him  at  \hrf^.(g)  Mainpernors  differ  fVom 
loil.  in  that  a  man's  bail  may  imprison  or  surrender  him  up  before  the  stipuhited 
day  of  appearance ;  mainpernors  can  do  neither,  but  are  oarely  sureties  for  his 
a|»fieanui<-c  at  tbe  day :  bail  are  only  sureties  that  the  party  l>e  answerable  for 
tbr  special  matter  for  which  they  stipulate ;  mainpernors  are  bound  to  produce 
km  to  answer  all  charges  whatsoeyer.(A) 

r  The  writ  de  odio  et  atia  was  anticntly  used  to  be  directed  to  the  sheriff, 
commanding  him  to  inquire  whether  a  prisoner  charged  with  murder  was  com- 
ftittrd  upon  just  cause  of  suspicion,  or  merely  propter  odium  H  atiam,  for  hatred 
Kbfi  ill  will ;  and  if  upon  the  inquisition  due  cause  of  suspicion  did  not  appear, 
then  there  iasiied  another  writ  for  the  sheriff  to  admit  him  to  bail.  This  writ, 
armrding  to  Bracton,(i)  ought  not  to  be  denied  to  any  man,  it  being  expressly 
orirfvd  to  be  made  out  gratis,  without  any  denial,  by  magna  carta,  c.  26,  and 
•ucattf  Wcftt m.  2, 18  Edw.  I.  c.  29.  But  the  statute  *of  Gloucester,  6  £dw.  r«t 99 
1  r  !f.  rr«trained  it  in  the  case  of  killing  by  misadyenturo  or  self-defence,  ^  " 
■ad  the  statute  2K  Edw.  III.  c.  9  abolished  it  in  all  cases  whatsoeyer :  but  as  the 
futate  4:!  Edw.  III.  c.  1  repealed  all  statutes  then  in  being,  contrary  to  the  great 
rfiancr.  Sir  Edward  Coke  is  of  opinion(iir)  that  the  writ  de  odio  et  atia  was  thereby 

.;  Thf  writ  de  homine  rep(egiando{J)  lien  to  replevy  a  man  out  of  prition,  or  out 
ii»-  •  uf»to<ly  of*  any  private  penMin,  (in  the  Haiiie  niannor  that  oliattelH  taken 
1  •:n-'*-  may  U»  replevie<l,  of  which  in  the  next  chapter,)  u|K)n  giving  security 
M.«-  •ht-nff  that  the  man  shall  be  forthcoming  to  answer  any  charge  agiiin^t 
Aiiil  if  the  p<»n*on  bo  convcyeil  out  of  the  slieritl"M  juriwliction,  the  Hhoriff 
ciy  n't  urn  that  he  is  eloigned,  elongatus;  upon  which  a  pnK'esH  issues  (ealle<l  a 
.'-/  r«  in  kCttkrrnam)  to  iniprison  the  defendant  hiniselt*,  without  l>ail  or  main- 
I-r.^  .  m  till  he  pHMlnees  the  party.  But  this  writ  is  guanled  with  so  many 
*i'  -  {>t !•»?)«..  fi  \  that  it  is  not  an  effe<*tual  renunly  in  nuinemus  instances,  esi>ecially 
K  ■--  f«-  th«'  <n»wn  is  <*oneerntHl.    The  incapacity  theretbre  of  thest»  three  remedies 

•  J  - .  •.•niplete  n'lief  in  e\'en'  case  hatn  almost  entin*ly  antiquated  them,  and 
*.*■  aii-M-if  a  gt»neral  reii>urse  to  be  had,  in  behalf  of  jwrsons  aggrieved  by 
.     ,:»    .riiprifMHinirnt.  to 

\    Tri*-  writ  of  Aw/mw^  t-orpus,  the  most  eelebratoil  writ  in  the  English  law.    Of 

•  -  '.'itrv  are  varii»us  kinds  made  use  of  hy  the  courts  at  Westminster,  for 
••  -  ^  I  iir  priiM»ners  fn»m  one  court  into  another  for  the  more  easy  administra- 
:  *.  "f  ju*iiff.  Such  in  the  habfus  o>rpu^^  att  respondrmium,  when  a  man  hath  a 
"»  k*m-  .•!  a«-tion  ainiinst  one  who  is  contined  hy  the  pnK*ess  of  some  inferior  court; 

•  ■.•rl--r  u*  remove  the  prisoner,  and  charge  hiin  with  this  new  action  in  the 
'*'*»^  aU.%-e'o)  Sueh  is  that  ad  snti^/ntuendum,  when  a  prisoner  hath  r«iqA 
*iA :  :i'i;:nicnt  against  him  in  an  acti(»n,  and  the  plaintiff  is  desirous  to  *- 
''TT,^  •."?o  upti»m»nie  su|K'rior  c«>urt  toeharge  him  with  pr<K»ess  of  execution.(/)) 
*•  -.  *.•■'  an*  iU*pfH,'  ad  prtK^'fpit'nitum^ttiitijiciindum,  dtlifMranditm,  iiii.'y  which  issue 
»  -'.  •.  :•  uv**-^^e<kr\  to  n*inove  a  i)risoiier,  in  order  to  pn)sei*ute  or  boar  testi- 
:.  •  }  :rj  ^nv  c<»urt.  i»r  to  in}  tritnl  in  the  pn>per  jurisdiction  wherein  the  fact  was 


*«  • 

V. 


»      v.- 
t-        k. 


'  »  «    a  ^*    1  lUL  r  r.  ui.  i\Am  •«  b«u  u»d 

«.•  «  a*4  Mi  Umtm^.  rh.  3.    4  IwL  1tf7. 

:    ..  ••   ^  r.  4  o-mi't^tUfiim^m  Amglut  mm  tit  rfpltyiiiMts.    XtgiMr.Tt, 

'  I    mm.  *i^  'U^  XU.  I*'  -i  Mild.  ivn. 

V   «   B  «!  \p,.i  LUIj  Fnc.  Rrg .  4. 

••««m  4:4. 


' '  <  tb»  two  firrt*mc*ntioiie«l  writu  nothing  i**  now  known  in  pra<*tice,  their  use  and 
m%i^^tuam  beinit  entirely  ftufM*nMHl«M|  by  nummary  resort  to  magmtrates,  or,  upon  *^--- 
10  a  jvife  of  the  court,  as  the  case  may  require. — Cnirrr. 


ISO  PRIYATE  WRONGS.  rBooK 

committed."  Such  is,  lastly,  tlie  common  ivi-it  adfacUiidum  tt  recipiendum,  w 
issues  out  of  any  of  the  fourtu  of  West  minuter  linll,  when  a  person  in  sue 
&ome  inferior  jurindtction,  and  in  Uehirouti  to  rumove  tlie  action  into  the  Hupi 
court ;  (.-ommandinK  tlie  inferior  jn(l;;CH  to  produce  tlio  body  of  tlie  defent 
together  with  the  day  and  cou«e  of  hia  caption  and  detainer,  (whence  the 
in  li-equently  denominated  un  habeas  rorjiun  cum  causa.)  to  do  and  receive  wh 
ever  the  kiii^'u  court  nIiuII  consider  in  that  behalf.  ThiH  is  a  writ  gi-antab 
common  right,  witliout  any  motion  in  court,(5)  and  il  instantly  BUpei-)te<l< 
procccdinfTs  in  the  court  below.  But  in  order  to  prevent  the  surrcptiliuai 
charge  of  iirisoiiers,  it  is  ordered  by  statute  1  &  2  P.  and  M.  c.  13  that  uo  k 
corpus  siiall  issue  to  remove  any  prisoner  out  of  anj-  gaol,  unless  signed  by 
jud^e  of  the  court  out  of  which  it  is  awarded.  And  to  avoid  vexatious  d 
Iiy  removal  of  frivolous  causes,  it  is  enacted  by  statute  21  Jac.  I.  c.  23  that,  v 
tfio  Judge  of  an  inferior  court  of  record  is  a  barrister  of  three  yean*'  stan 
no  cause  sliall  ho  removed  from  thence  by  habeas  corpus  or  other  writ,  aft«r 
or  demurrer  deliberately  joined  ;  that  no  cause,  if  once  remanded  to  the  inl 
court  by  writ  ai' procedendo  or  otlierwise,  shall  ever  atlerwards  be  afrain  rem< 
and  that  no  cuust.^  shall  be  removed  at  all,  if  the  debt  or  damages  laid  in  the  • 
mtioii  do  not  amount  to  the  sum  of  five  pounds.  But  an  e3j>edient{r)  b 
been  tbutid  out  to  elude  the  latter  brunch  of  the  statute,  by  procuring  a  no 
plaintitf  to  bring  another  action  for  five  pounds  or  upwards,  (and  then,  i 
*1^1 1  00111*80  of  the  court,  the  liaOens  corjius  removed  hotb  actions  togeth 
■'  is  then-fore  enacted  by  statute  12  Geo.  1.  c.  28,  that  the  inferior  ' 
may  proceed  in  such  a^lions  as  are  under  the  value  of  five  pounds,  not 
standing  other  actions  may  be  brought  against  the  same  defendant  to  a  g 
amount.  And  hy  statute  19  Geo.  III.  c.  70,  no  cause  under  the  value  < 
I>ounds"  shall  be  n.>moved  by  habeas  corpus,  or  otherwise,  into  any  su 
court,  unless  tlio  detendiint  so  removing  the  same  shall  give  special  bi 
payment  of  the  debt  and  costs. 

But  the  great  and  efHcacioiis  writ,  in  all  manner  of  illegal  confinement,  i 
of  habeas  corjius  ad  subjiciendum;  dii-ected  to  the  person  detaining  atiothe 
commanding  him  to  produce  the  body  of  the  prisoner,  with  the  day  and 
of  bis  caption  and  actviition,  ad  faciendum,  subjiciendum,  et  recipiendum, 
submit  to,  iind  receive  whatsoever  the  judge  or  court  awarding  such  wri 
consider  in  that  behalf  («}  This  is  a  high  prerogative  writ,  and  therefore 
eoinmon  law  issuing  out  of  the  court  of  king's  bench  not  only  in  tcrin-tin 
also  during  the  vacation, (f)  by  a/df  from  the  chief  justice  or  any  other 
judges,  and  running  into  all  purts  of  the  king's  dominionH;  for  the  kin 
all  times  entitled  to  have  an  account  why  the  liberty  of  any  of  his  subj 
restrained, ( u)  wherever  that  restraint  may  be  inflicted.  If  it  issues  in  vai 
it  i.-*  usually  returnahle  l>etoiv  the  judge  hiinst.'lf  who  awarded  it,  and  h 
ceeds  by  himself  thereon  ;((.*)  unless  the  term  shall  inter\'ene,  and  then  < 
be  returned  in  court. ((/■)  Indeed,  if  the  parly  were  inivileged  in  the  coi 
common  pleas  and  exchequer,  as  being  (or  sup])oseu  to  be)  an  officer  or 
f)f  the  court,  an  habeas  corfiiix  ad  subjiciendum  might  also  by  common  lai 
been  awarded  fnmi  thence ;( j:)  and,  if  the  cause  of  imprisonment  were  pi 
illegal,  they  might  have  discharged  him  :(y)  but,  if  he  were  committed  i 
criminal  mutter,  ihey  could  only  have  remanded  him,  or  taken  bail  for 

(«)S  »■].  300.  theivB-n-  Ih*  a<llh  of  XoTHBlur,— two  a*n  »« 

l,'\'Kuh<ui.  hmi.  Lfil.'A.riU.V.t*.  pLnlkig  i<[  llii' Irnu. 

!•)  M.  TrIidIL  (fll.  H:!.  (•iCro.  JaF.»13. 

CI  nr  iJanri  Aolwi  Dwyw  dlrrrlnl  to  Berwirt  In  4.1  (•)  4  aBrr.>'W. 

ElV  (filed  4   Burr.  Wl«l  <r«.  ('*W  <•«  J.*i'.  I'rw'  I'tt  (•jlliM.WH.Mt'lWl. 

nrfni-  .«i>nf  JWirtiKf.     U  npix-iP-.  liMTftTTlDK  In  rfan  (•>  «  I*>l.  M.    4In>t.aM.    t  HuL  P.  C.  141.    1 

iBlal  Mtfr  of  Hut  j«r,tbi.l  Ihii  n-.wrf^i  ■%,«,»)  (»j  Vmigh.  ISS. 
luiipHVd  Uut  Jtu  OB  ■  SMnnlHj.    Th>  Thnmliij'ilfti'rHU 

"  By  44  Geo.  III.  o.  11)2,  any  of  the  jud^eK  of  England  o 
kalcat  mrpvt  aU  tali^amil-iin  to  brinff  a  ))riM>ner  detnined  in  any  gaol  to  l> 
witness  in  any  i^ourt  of  record  or  flitliiif:  at  nUi  priiis. — CaiTTi'. 

>*  By  Htatute  bl  Geo.  1 1 1,  c.  1:24,  extended  to  151.,  and  by  statute  7  ft  8  Geo.  I' 
{  6,  extended  to  2W.— CaiTir. 


-     .■  ■■  ::.,  '  ■    1.  .»"'-r  .i  \'i\   •■i.i'"  ■!  .it<    .i...  -t_M*."ii  <•{    .ti!   tli--  .lU' !i< -i  .i  .•  -    l\    !"i   I 
■   -     1  ■  ■     T : .  I  •  t  i  J •    I  <  ■  I '  1  '  1 1  1 1 1 •  •  . 1  . :  -  III    .   -  J ■    !  i .  •    A  I . ;  '  ;   i . .  '  •  i  -  ■    •  i    i  -  . : » 

.   .   \      I.    \  .1'  .1*.   >U.  •■■. 'II  llii!!;:   lll»-  tlfi  l-i«'ll    Ih   .l"-!ik-  »  <M-'-.       >«••■   'J  >■.-.. ili«-l.    I. 

'.  :iixi«rii  ''!.»!ult'j».  llii»  4l\  iUni.  111.  <•.  14<»  aii<l  44  Urn.  Ill.r.  l»»*J,  th«'  lialM':H 
1/  UM'ifu^ihtium  liAit  Um-ii  r«*ii<l<»rtMi  nioro  ctKHoiit.  By  the  fiwt,  a  jud^Ei*  may  awani 
I  for  th*«  puqiofte  of  hrinicin^  any  ]>ri!44>ni*r  from  any  gaol  in  Kngland  or  In^Iand 
a*-**,  U-fitro  any  court-martial.  oonniii'i>i<>ni'rs  of  Imnkrupt  or  for  auditing  publio 
«.  or  oth«*r  (^>mniiw«ioni*rK,  un<l(*r  any  ^omIllis^il»n  or  warrant  from  hiii  miyosty: 
.:ut**  haik  tin*  itamu  application  to  tin*  IiuIn'iim  rorpun  wi  tiffifMTttiafum.)  Ily  tho 
^tiit*-.  a  -iinihir  jHt\v«T  i«t  givt-n  for  hrinffing  up  any  pri'-omT  as  a  witUf'J'*  ln't«»r«» 
E*if  i-iiijrt*.  or  :»ny  ju*iiiv  of  oyer  and  t«>rmincr,  or  gaoNli'liwry,  or  sitting  at  nisi 
n  Kn^Und  **r  Irt'liuid. 

••n«*Si  "f  thi*  writ  of  li:ilH'tLs  roqui"*,  wliirh  was  limited  liv  tin*  formr-r  a<'ts  to  rji««i"* 
rniiiii'-nt  'ir  d**taini'r  for  criminal,  or  supi>omm|  <Tiininai.   matter,   liu<«  Immmi  >till 

••xt*  ndf*!  I»y  thi*  .'i'Mm-^i.  III.  c.  pHJ,  which  enacts  that  any  one  of  the  jndfii-M 
u»-  A  writ  of  IiuIhms  c«ir]ius  in  vacation,  rcturnahle  immediately,  hefon*  himself  or 
[••r  jiid*:**  of  the  -iim*'  «*ourt,  in  cases  other  than  for  criminal  matter  «>r  for  d»'lit  ; 

*  n"n-*'l"-TA'ane»*  of  sueh  writ  i**  to  Im«  deemed  a  contfinpt  of  court.     Hut  if  tho 
atrArdi-«l  ^o  Lite  in  the  vacation  that  tht«  return  cannot  he  convt-nieutly  m:id«* 

vmi.  lh«*n  it  i-  to  U*  made  r«'tumahl«»  in  court  at  a  day  eertain.  An«l  if  the  writ 
■«l«-*l  I.it**  in  term,  it  may  \h*  made  returnahle  in  vacation  in  like  manner.  The  art 
t'<  Ir**l.tnd  a*  wt-U  as  Kniiland.  and  the  writ  may  nin  into  counties  palatine,  cintiuo 
rid  privih'>!«*<i  phn"t-»,  Ac,   Iierwi(*k-U|N»n-Tweed,  and  the  ish-  «»f  (lUern^ey,  .Iei*sey, 

»nt  of  ha^M*  corpu<i  is  tho  j»rivilege  of  the  Hriti'^h  ."uhi^M't  only,  and  then-foro 
*«^  .»>'tain»*<l  hy  an  alien  enemy  <»r  a  pri-oner  of  war.  Se«'  the  case  of  the  thri*o 
I  ««;lor«.  -  HIk.  l-'.24.  lI  Burr.  "to.  The  relief  in  such  <*as««s  i**  liy  application  to 
HPian*  at  i^^r.  <>n  a  eornmitment  by  either  hou'te  of  luirlijunent  for  contempt  or 
of  pf:\  .!•■»»•■.  the  eoiirts  at  Wi'^tmiu'^ter  cannot  dlM'harjre  on  a  hahea-*  corpus, 
:h,  on  ih»'  ri-turn  of  the  writ.  Mich  commitment  should  appear  illegal :  for  they 
» |tf»Wfr  loeiiiitrol  the  privilep><tof  iMirliament.  2  Ilawk.e.  L'».  s.  ";!.  nT.  K.  .*»14. 
wni  f'f  hul-st*  ci.rpu*.  wheth«"r  at  ciunmon  law  or  un<ler  .'U  t'ar.  II.  c.  2.  d«M*s  not 

•  a  t:i.itt*'r«»f  eniir^f.  u|>i»n  applieation  in  the  tirst  in^^tance.  hut  nni<*t  b«*  gnauxh'd 
fi«Lftiit.  ui-»n  whiih  the  court  are  to  ex«»rcis»»  their  di'itTetion  wh«'ther  the  writ 
»o«»  f-r  n-tt.  .1  B-  A  A-  42*>.  2  t'hitty  H.  2i»7.  A  haheas  corpus  *-»/m  r*r.#.«a  d<M»s  not 
►n*'-T.«  pr •••''•■•- limr*  from  an  inferior  jurisdi<'tion  into  tho  court  of  King's  Ii«*nch, 
1  ap|«-:in>  that  th«*  d«*teiidant  is  uetuallv  or  virtuallv  in  the  cu^tiMlv  of  the  court 
I  p.   A  ••   'd  ;.    2  I»*.wl.  *  H.  722.    The  court  of  King'-  liench  will  gnmt  a  halnas 
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In  the  king's  bench  and  common  pleas  it  is  neccBsaiy  to  apply  for  i 
motion  to  the  court,(ii)  oe  in  the  case  of  all  other  prerogative  writs,  (certu 
prohibition,  mandamus,  &c.,)  which  do  not  iaaue  as  of  more  course,  wil 
ahowing  some  probable  cause  why  the  extraordiuary  power  of  the  cran 
called  in  to  the  party's  assistance.  For,  as  was  argued  by  lord  chief  jn 
Vaughan,^;)  "  it  is  granted  on  motion,  bccaDse  it  cannot  be  had  of  t-ourse 
there  is  therefore  no  necessity  to  grant  it;  for  the  court  ought  to  be  sat: 
that  the  party  hath  a  probable  cause  to  bo  delivered."  And  this  sccrar 
more  reasonable  because  (when  once  granted)  the  person  to  whom  it  is  dir 
can  return  no  autisfuijtury  excuse  for  not  bringing  up  the  body  of  the  pnsoD< 
So  that  if  it  iswucd  of  mere  course,  without  showing  to  the  court  or  ; 
some  reasonable  ground  for  awarding  it,  a  traitor  or  felon  under  sentcn 
death,  a  soldier  or  mariner  in  the  king's  ecrvice,  a  wife,  a  child,  n  reh 
or  s  domestic  confined  for  insanity  or  other  prudential  reasons,  might  o 
*1331  ^  teniporarj'  •enlargement  by  suing  out  a  habeas  corpus,  though  so 
J  bo  remanded  as  soon  as  brought  up  to  the  court.  And  thcretbi 
Edward  Coke,  when  chief  justice,  did  not  ncruple  in  13  Jac.  I.  to  deny  a  I 
corpus  to  one  confined  by  the  court  of  admiralty  for  piracy ;  there  ap[te 
upon  his  own  showing,  sufHcicnt  grounds  to  confine  him.(j)  On  the 
hand,  if  a  probable  ground  be  shown  that  the  party  is  imprisoned  wilhou' 


affidavit  that  she  in  deHirouH  of  diitpoiuii);  of  her  <te|iarBte  property,  and  that  hiT  hi 
will  not  admit  tlie  nt.>ci-Mtury  {>artieii.  uiid  ilrnt  nlie  in  confined  by  illnosB  and  not 
to  live  long;  nor  nil!  they,  under  Huch  circumi>tnnccH,  gmnt  a  rule  to  above  cuu 
the  neeeimiry  jHirtieij  shoulit  not  Im'  admitted  to  see  her;  for  if  there  be  no  rei^tr 
pemnniil  liberiy,  tlie  mutter  in  only  cofinixalile  in  a  court  of  equity.  I  Chitty 
Where  applii'iition  had  been  made  tor  the  diHcharge  of  an  impreKseu  seomun,  )>eG 
two  yeans  of  hix  protection  bj'  the  i<tat.  I'S  (jeo.  II.  c.  IT  n'ere  expired,  which  ws 
inellectual,  because  tlie  titelM  wrre  not  ve^illc^d  with  Buffielrnt  eertjunty,  yet,  the 
lieing  removed  by  another  ultiilavit,  tlie  court  granted  a  writ  of  lialieiia  corpus 
jjurjioiap  of  lilieratinft  him,  tlmugh  the  Iwo  yeiirii  were  expired.  X  East,  27.  Th 
on  nttidai'it,  FUji^eiiinK  prolialile  cauwe  to  believe  that  a  hcliiless  and  ignorant 
foreigner  was  exhibited  for  money  without  her  consent,  grunted  a  rule  on  Iter  ) 
IomIkiw  mu^-why  a  writ  of  halHiix  c.>r|iu«  "houhl  not  iwiue  to  bring  her  before  t  hi 
and  directed  an  examinHtinu  before  the  coroner  an<l  attorney  of  the  court,  in  I 
flcnee  nf  the  juu-ticM  apjilyin):  and  applied  agaiuHt.  »  jmrle  Hottentot  \'enut<.  1 
4'J'>.  The  writ  will  be  granted  to  a  military  officer  under  arrrHt  for  chargee  of  i 
duet,  if  he  be  nut  br(>u;:lil  to  trial  |>1ll■^lulnt  to  the  articles  of  war,  as  voon  an  i 
martial  can  lie  eonv<-ni<-utly  aKsemlilHl,  uidewi  the  detny  is  mtiiifaetorilr  explai. 
U.  k  H.  4'2><.  The  court  will  grant  a  lialieas  eorptis  to  bring  up  the  body  of  a  boHlai 
within  tlieagi-  of  niitiin-,  fur  the  puriioxe  of  reiilorin;|;  it  to  itH  mother,  fromwhoD 
been  taken.  fin<t  by  I'niiid,  and  then  by  force,  withnui  prejudice  to  the  question  ( 
dlaiifhip.  which  iM'longK  to  the  lonl  ehnmirllor.  7  EsHt,  57^,  Wbere  a  prisoner  U 
u]>  under  a  iDilieaH  eorjiu"  iiwuhI  at  common  law.  he  may  controvert  the  tiiiil 
return  by  virtue  of  the  Mi  (fen.  III.  c.  liW.  «.  4.  4  D,  4  C.  lAfi.  Prinoner eonimi 
niaiisliiu^hli'r.  u]H>n  the  return  of  the  habeaii  corpus,  was  allowed  to  give  bnil 
counlrv.  bv  rciiM,>n  of  his  iiovertv.  wldch  n>nilered  liim  unable  to  appear  with 
court.    OM.  &«.  liiK.    IB.*  A.  ant.    2.  Cliit.  Rep.  110. 

WilU  r<-H[>eet  to  the  IMurn.  A  reliini  in  the  following  words,  "  T  had  not.  at  t 
of  reoi-iving  this  writ,  nor  have  I  sinee.  hail  the  body  of  A.  B,  ilrtinntd  in  my  cu« 
that  I  mwW  »ni  liuvo  her,  Jtc."  was  Iiolden  l>nd,  and  an  attachment  was  gmiited 
the  party  who  madi>  it.  5  T.  If.  )*9,  It  st-eiUH  nullieient  to  set  forth  that  the  de 
in  in  custoily  under  the  pcnteiii'e  of  a  court  of  comiietent  jurisdiction  to  inijuir 
otl'eni-e  am)  imss  siicli  feiitcnce.  without  setting  forth  the  pirticular  cireum»tiinc( 
sary  to  wamint  siieli  a  seniime.  1  E-ist,  30i;.  5  I>owl.  I'.K),  LtW.  The  coint 
exienil  matter  di'hors  the  return,  in  hiijiporl  of  the  sentence  or  proceeding  apt 
defendant,  {'1  M.  £  S.  ^211.)  nor  go  into  the  iiieriti<,  but  decide  upon  the  n'ti 
regular  conviction  primu  j'ari,;  7  Kiisl,  ;170.  Where  a  <lefendant  was  committe 
ecclesiastical  judjieof  npjx'al  for  eontiiniacy  in  not  iiayinii  costs,  ami  theeignifict 
descrilicd  the  suit  to  )h'  "a  certnin  cnuse  of  a|i)>eal  and  complaint  of  nullity," 
showing  that  the  defendant  was  cimimittcd  for  a  cause  within  the  juriadictio 
spiritual  Judge,  it  was  held  that  the  defendant  was  entitled  to  be  discharged  oi 
corpus.    S  B.  4  A.  7'Jl.    1  Dowl.  t  Ry.  4(30.— Cuittt. 
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C^tmd  tfavroforv  hnth  ft  ri};lil  to  he  di-liveivil,  the  nri-il  of  AoAau  corpus  \» 
rrit  of  t\fiht,  wlikh  ■'  may  not  he  dutiiiul,  but  otigtit  to  Ixi  ;cniril»d  to 
MA  tknt  i»  oiimmilliMJ  or  tiettiiiied  In  piiiuiii,  or  otlicrwiiw  nwirainod, 
It  be  hy  tlM>  riiniiiiHiiJ  nl'  lUn  kiuff,  the  privy  council,  or  any  o(hcr."(i) 
tarmtr  part  uf  tlii^m-  <7(iinm«ularic*(fc)  wo  »xpiitiiite<d  at  lat>t<'  "n  tlio 
I  Dhcrty  uf  lhi»  auliJM'L  TIiih  van  shown  tu  bo  a  nuUiml  inliorent  riglil, 
ornld  not  b«  Nnvniitirp'i  iir  torfeitvl  imlowi  by  tbi;  iHimini>i>iun  of  Home 
nd  ateocioga  vriatv.  am)  wbirh  ougbl  not  to  be  ubri<lg«d  in  any  oiiso 
tlw  ipiwfaal  ponniwtiun  ol'  Uw.  A  d»utrtii«  eut-val  witb  tbe  flrst  mdi- 
it  the  Eugliali  eonaiituriun,  and  bandvd  down  to  oa  iVom  oar  Suxon 
r%,  aotwitl>«Undiuf;  all  ihvlr  stru|f>;l«i  with  tho  DanoH  and  iho  violence 
iomkaa  ooDq^coi;  a«8ert«d  anorwaixls  and  confirmed  by  tbo  Conqncror 
Axl  hit  dPKvndanta ;  an<l  tboD^b  •omctimtui  n  littJe  iinpairtHl  by  tbo 
nt  tb0  Uni'>,  and  the  occiwiunal  (IvKpotlnin  of  Jouloux  or  iiaurpinj{ 
jvt  MtabliBbi-4  on  tb»  firniL-nt  biuiiA  bv  Ibv  iiruvlaiona  of  ttuiijTUi  carta, 
vug  •iiM-pHitoQ  uf  Ktutntw  aniu-1<H]  unuer  Kaward  III.  To  awwrt  an 
'  caein|il(»(i  IVt)m  ItuprlauunjeDt  in  all  caacA  in  incoDfti§tcnt  with  cvi^ry 
Uw  ami  ptiliticai  Roeiety ;  and  in  lh«  end  would  doetroy  all  civil  liberty 
Mini;  ila  jtnitvrtioii  imposniblo :  bat  tbe  e'^ry  of  tho  Knfilifib  law  con< 
daarlydi-llninf  tba  times,  ttio  uiniirH,  and  the  extent,  wbcji,  wherefiiro, 
«t>at  dejt""^.  l"e  •imjiriiionmrni  of  Um.-  Hnbjcct  may  be  lawRil.  r^iuj 
'»  whiHi  lodacn  tb«  alwolute  nvtivMiily  of  expr«iu>Iug  upon  every  ^ 
in-.iit  il.o  rrAB.iii  r»r  wliicb  It  is  maai':  that  ibo  oonrl  upon  a  A"Vrt< 
'  '  '-  vnlldity,  and,  accordinf;  to  tbo circumBtnnoea  of  th« 
I  li*  bail,  or  remand  tho  prieoncr," 
-L-'i  of  Cliaric*  l„  thi-  n-nrt  "f  kInK'f  brncb,  rrlyinK 
le  arbitrary  precedents,  (and  thotuj  pcrhnpa  misundorstood,)  detcr- 
)  that  they  could  not  ujwn  a  habeiis  corpus  cither  bail  or  deliver  a 
r.  thoujrb  committed  without  any  cauHc  nMifrncd,  in  caao  bo  was  corn- 
by  the  Hjict-iul  command  of  the  kin;;,  or  by  tbo  lords  of  tbo  privy 
Thin  drew  on  a  parliamentary  inquiry,  and  prodnced  tbo  piiition 
$  Car  I.  which  recilen  this  illc^l  jnilfjmcnt,  and  enacts  that  no  freo- 
reaAcr  "ball  be  iio  imjirixonc*!  or  detained.  Itut  when,  in  tbe  following 
r.  St-Ideii  and  others  were  commitieil  by  tbe  lords  of  the  council,  in 
le*  of  bis  mujcsty's  BiH'ciiil  command,  umler  a  general  eharge  of 
le  contempt!*  and  stirring  up  sedition  u<;ainHt  tbe  king  and  government," 
{n>  dclayeil  for  two  terms  ^including  aliut  tbe  long  vacation)  to  dcbvcr 
lion  bow  far  i^a<\i  a  charge  was  bailable.  And  when  at  length  they 
that  it  was,  they,  however,  annexed  n  condition  of  finding  xurcties  for 
d  behaviour,  which  hiill  protnicted  Ibeir  imprisonment,  the  chief  justice, 
holait  Hyde,  ut  the  same  time  decluriiig(»t)  that  "  if  tliey  were  again 


M  t**-n  dp.-id.xl  by  the  ,»;tipremp  Court  of  tlie  Unite<i  States  that  that  tribunal 
*»TtT  to  ii-uo  a  huU'ii.  oiiriiU"  wliere  a  jHTi-rtn  im  im]>ri"oned  under  the  nummt 
of  anrolliiT  court.  It  i-  in  ibo  nalureof  n  nril  of  error  to  examine  the  lepility 
MDmilm'-nt.  .\«  ii  i«  tbe  es.-reise  ii{  tlie  ii|>|>fllntc  jMiiror  of  tlie  court  to  nmird 
ii  u  within  ii«  juri«li.lioii  to  il.,  »o.  Ii  U  revi-iti);  tbe  effect  of  the  priM-.ss  of 
rio*  iTort  und.T  whi.L  ilic  |irisiini'r  is  detniniil.  and  is  not  the  exercise  of 
jon*h'-(ion.  But  the  Sii[ir<'ni<-  ''■mrt  has  no  iijipelliile  jurisdiction  in  criminal 
ifidril  to  it  >>y  t)i.'  Iuir.<  of  the  fnilinl  Stal>>n.  and  hence  will  not  firant  a  lialiena 
'brr«  a  iwrtv  hu  I.een  roniuiillt-.l  Tor  n  eontenml  adiuil''e<l  bv  a  court  of  ■'OUine- 


■  of  eomniitnient.    A>  parte 

"   7  P..ter..  56«. 

-   .- , -  .  ._ie«.  nor  judge 

pii-oncr  will.  i«  in  rutitoilv  v"  ' 

■r  iiur[ioae  Ihiin  to  be  u:>e<l  a 

a  Xalifiu  frpiii  cunnot  look  oenina  toe 

iniH>n  i'(.  Tho  United  States,  3  McLean, 
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remanded  for  that  cause  perhaps  the  court  would  not  afterwards  grant  a  ha 
corpuSj  being  already  made  acquainted  with  the  cause  of  the  imprisonme 
But  this  was  heard  with  indignation  and  astonishment  by  every  lawyer 
♦1351    ^^^^'  a<^^cording  to  Mr.  Selden's  own(n)  account  of  the  matter,  wl 
J    *resentmeiit  was  not  cooled  at  the  distance  of  four-and-twenty  yeai 

These  pitiful  evasions  gave  rise  to  the  statute  16  Car.  I.  c.  10,  §  8,  whei 
it  is  enacted  that  if  anv  person  be  committed  by  the  king  himself  in  pel 
or  by  his  privy  council,  or  by  any  of  the  members  thereof,  he  shall  1 
granted  unto  him,  without  any  delay  upon  any  pretence  whatsoever,  a 
of  habeas  corpus,  upon  demand  or  motion  made  to  the  court  of  king's  b< 
or  common  pleas;  who  shall  thereupon,  within  three  court-days  after  tiie  re 
is  made,  examine  and  determine  the  legality  of  such  commitment,  and  do  i 
to  justice  shall  appertain,  in  delivering,  bailing,  or  remanding  such  priw 
Yet  still,  in  the  case  of  Jenks,  before  alluded  to,(o)  who  in  1676  was  comm 
by  the  king  in  council  for  a  turbulent  speech  at  Guildhall,(|?)  new  shifts 
devices  were  made  use  of  to  prevent  his  enlargement  bv  law,  the  chief  JD 
(as  well  as  the  chancellor)  declining  to  award  a  writ  oi  habeas  corpus  ad 
jiciendum  in  vacation,  though  at  last  he  thought  proper  to  award  the  usual ' 
ad  deliberandum,  &c.,  whereby  the  prisoner  was  discharged  at  the  Old  Bi 
Other  abuses  had  also  ci*ept  into  daily  practice  which  had  in  some  mcasuT 
feated  the  benefit  of  this  great  constitutional  remedy.    The  party  imprisc 
was  at  liberty  to  delay  his  obedience  to  the  first  writ,  ana  might  wait 
second  and  a  third,  called  an  alias  and  a  pluries,  were  issued,  before  he  proc 
the  party,  and  many  other  vexatious  shifts  were  practised  to  detain  stat 
soners  in  custody.     But  whoever  will  attentively  consider  the  English  hi 
may  observe  that  the  flagrant  abuse  of  any  power  by  the  crown  or  its  min 
has  always  been  productive  of  a  struggle,  which  either  discovers  the  cx< 
of  that  power  to  be  contrary  to  law,  or  (if  legal)  restrains  it  for  the  f\ 
This  was  the  case  in  the  present  instance.    The  oppression  of  an  obscure 
vidual  gave  birth  to  the  famous  habeas  corpus  act,  31  Car.  II.  c.  2,  whj 
^^  o/>  -|    frequently  *considered  as  another  magna  carta(q)  of  the  kingdom ;  a 
J    consequence  and  analogy  has  also  in  subsequent  times  reduced  the  g< 
method  of  proceedings  on  these  writs  (though  not  within  the  reach  of  that  st 
but  issuing  merely  at  the  common  law)  to  the  true  standard  of  law  and  HI 

The   statute    itself  enacts,    1.    That  on  complaint  and  request  in  w 
by  or    on    behalf  of  any  person   committed    and    charged  with   any 
(unless  committed  for  treason  or  felony  expressed  in  the  warrant;  or 
cessor}',  or  on   suspicion  of  being  accessory,  before  the  fact,  to  any 
treason  or  felony ;  or  upon  suspicion  of  such  petit-treason  or  felony,  p 
expressed  in  the  warrant ;  or  unless  he  is  convicted  or  charged  in  cxecuti 
legal  process,)  the  lord  chancellor  or  any  of  the  twelve  judges,  in  vac 
upon  viewing  a  copy  of  the  warrant,  or  affidavit  that  a  copy  is  denied 
(unless  the  party  has  neglected  for  two  terms  to  apply  to  any  court  1 
enlargement)  award  a  habeas  corpus  for  such  prisoner,  returnable  immec 
before  himself  or  any  other  of  the  judges ;  and  upon  the  return  made  shi 
charge  the  party,  if  bailable,  upon  giving  security  to  appear  and  answer 
accusation  m  the  proper  court  of  judicature.     2.   That  such  writs  shall 
dorsed  as  granted  in  pursuance  of  this  act,  and  signed  by  the  person  aw; 
them.    3.  That  the  writ  shall  be  returned  and  the  prisoner  brought  up  w: 
limited  time,  according  to  the  distance,  not  exceeding  in  any  case  twenty 
4.  That  officers  and  keepers  neglecting  to  make  due  returns,  or  not  delivei 
the  prisoner  or  his  agent  within  six  hours  after  demand  a  copy  of  the  war 
commitment,  or  shilling  the  custody  of  a  prisoner  from  one  to  another  \4 
sufficient  reason  or  autliority,  (specified  in  the  act,)  shall  for  the  first  < 
forfeit  100/.,  and  for  the  second  offence  200/.,  to  the  party  grieved,  and 

(•)  **  Etiam  judimm  tune  pri'mariu$,  nfsi  iUfd  fartrtmut,  $H^tinHJmt  hie  unirtnU  eentUmmJ*    F8mK&  J 

men'pti  t7fiw  /orrnsit,  qui  lihrrintiM  prrmmalis  nrnnimndm  fdit.  a.p.  IMI^ 
vindex  legitimuM  tst  fert  $ttfu*t  u*um  cmtiim*xlum  palam         (•)  I*M|c«  139. 
pranunharit  {tui  wmprr  Hmilit)  noUu  pnT^tuo  in  pmterum         (9)  State  Tr.  tU.  471. 
dtnegandum.     Quodf  %U  oditmuimum  juris  prodigimn,         (t)  See  book  i.  ch.  L 
96 
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Med  to  liold  his  office.  6.  That  no  person  once  delivered  hy  habeas  corpus 
■Ul  bo  reoomraitted  for  the  same  offence,  on  penalty  of  500/.  6.  That  eveiy 
pa«oa  romraittod  for  treason  or  felony  Bball,  if  he  rcqaires  it  the  first  week  of 
i^  Dtfzt  term,  or  the  first  day  of  the  next  session  of  *oyer  and  ter-  rmivT 
m»Mfr,  be  iodieted  in  that  term  or  session,  or  else  admitted  to  bail:  ^ 
■&l«p«i  the  king^s  witnesses  cannot  be  produced  at  that  time :  and  if  acquitted, 
sr  d  BoC  indicted  and  tried  in  the  second  term  or  session,  he  shall  oe  dis- 
charged from  his  imprisonment  for  such  imputed  offence :  but  that  no  person, 
sftcr  the  aesjiea  aball  be  open  for  the  county  in  which  he  is  detained,  shall  be 
r^Bior«d  by  kabeas  corpus^  till  alter  the  assises  are  ended,  but  shall  be  left  to  the 
jm«tMY  of  the  jndfces  of  assise.  7.  That  any  such  prisoner  may  move  for  and 
o^4juq  his  habeoM  corpus  as  well  out  of  the  chancery  or  exchequer  as  out  of  the 
fciajr  s  bench  or  common  pleas ;  and  the  lord  chancellor  or  judges  denying  the 
«mr.  on  M|^t  of  the  warrant  or  oath  that  the  same  is  refUsed,  tbrfeit  severally 
to  xhe  pnrt  J  grieved  the  sum  of  500/.  8.  That  this  writ  of  habeas  carpus  shall 
na  into  the  counties  ]mlatine,  cinque  ports,  and  other  privileged  places,  and 
the  inlands  of  Jersey  and  Guernsey.  9.  That  no  inhabitant  of  England  (except 
y<  ruling  contracting,  or  convicts  praying,  to  be  transported,  or  having  committed 
tome  capitnl  offence  in  the  place  to  which  they  are  sent)  shall  be  sent  prisoner 
u>  Srotiand,  Irehuid,  Jersey,  Guernsey,  or  any  places  beyond  the  seas,  within  or 
viUHMt  the  king's  dominions,  on  pain  that  the  party  committing,  his  advisers, 
siif  rik  and  aseiMants*  shall  forfeit  to  the  party  aggrieved  a  sum  not  less  than 
>«tf^  to  be  recovered  with  treble  costs;  shall  be  disabled  to  bear  any  office  of 
tr«*«  or  profit;  shall  incur  the  penalties  of  prcemunire;  and  shall  be  incapable 
!<  th«  kinic's  pardon. 

1\  <  i%  ih«  Hubi^tanoe  of  that  great  and  im])ortant  statute :  which  extends  (we 
iiy  .t"-*Tvo)  only  to  the  case  of  commitments  fur  such  criminal  charge,  as  can 
:--l:i.f  no  in«»nvonionce  to  public  justice  hy  a  temporar}'  enlargement  of  the 
;"«-»nrr:  all  other  cases  of  uujiiKt  imprisonment  InMng  letl  to  the  habeas  corpus 
k'  •••?nni4tn  law.  Hut  even  upon  writs  at  the  common  law  it  is  now  expected 
•  t  t:/r  o.urt,  agreeable  to  antient  prece<lcnt8(r)  and  the  spirit  of  the  act  of  par- 

^•z,'ti\,  that  the  writ  should  be  immediately  ol)eyed,  without  waiting  for  any 
* :  •:•  t^r  p^urieA ;  otherwise  an  attachment  will  issue.  By  which  admirable  r^c-ioQ 
•^,-ila:i«»n<«,  judicial  as  well  as  parliamentary,  the  reminly  is  now  com-  *• 
:.'t»-  i,,T  rrmoring  the  injur}'  of  unjust  and  illegal  confinement.  A  remedy  the 
r  -*-  n^p^e-^Aarj',  because  the  oppression  does  not  always  arise  from  the  ill 
•I'lrv.  Kal  w>nietimes  tVi>ni  the  mere  inattention,  of  government.  For  it  fre- 
.  ;'^itiy  fiapptMis  in  fonMgn  countries  (and  has  hap]H'ne(i  in  England  during  tem- 

•  Tun^-  »n4|ienHic»iis<^)  of  the  statute)  that  persons  apprehended  upon  suspicion 

»T*  MifT«*re«l  a  loni;  impriscmment,  merely  I  because  they  were  forgotten." 
li-  ^zfiyiKtory  remedy  for  this  injury  of  false  imprisonment,  is  by  an  action 

I'l  4  llarr.  UA.  (•)  fW  book  L  puf*  130. 


:• 
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-  sm^.'ir^  thf*  efficftTT  of  the  writ  of  kahfoM  conms  in  lil>erating  the  9ubjcot  from  illegal 
nt  in  ft  puhiir  priiK>n,  it  alM>  extendi  it»  influence  to  remove  every  ui\juiit 
*<^v«»n:  of  p*notial  fre«Hlom  in  private  life,  though  imposed  by  a  htisband  or  a  father; 
-•.:  v.^'^  ««>in«*n  or  tniiinU  are  brought  hefore  the  court  by  a  habeat  mr^na,  the  court 
V  .  r.ii  M-t  them  fn»#  from  an  unmerite<l  or  unrea.HonuhIe  confinement,  and  will  not 
'*'.^ra_A^  ihf  validity  of  a  marriage,  or  the  right  to  the  guardianship,  hut  will  leave 
_.  -^  »:  \>^rxy  to  rho<>*e  where  they  will  go;  an<l  if  there  U»  any  reai»on  to  apprehend 
..a:  'Jtf*^  will  1^  M>i«Nl  in  returning  from  the  cHMirt,  they  will  he  iient  home  under  the 
of  an  nfficrr.  Hut  if  a  child  is  too  young  to  have  any  dinoretion  of  its  own, 
vort  will  deliver  it  into  the  cui«to<ly  of  its  |>arent  or  the  person  who  appears  to 
gnnHirn  See  3  Burr.  1434,  wh«*ri*  all  the  prior  cases  are  con!«i(t«»re<l  hy  lord 
Xj^i^^L  In  a  Ute  caM  (Moore  and  Fitxgib)>on )  the  court  refused  to  |>ennit  an  in()uiry 
*'^.v^  %  r  htld  bom  during  wmllock  was  the  otiVpring  of  the  former  or  the  latter,  but 
\  h  vnt  of  ydmi  tvr/m*  directed  that  the  child,  an  infant  under  three  years  of  a^ce, 
r-.,  (^  ^  jtucofcid  to  the  former,  who  was  the  husband  of  the  child's  mother.    M.x. 

'-'  m  wfiiifaal  ismrn  b  made  to  a  Ao&eai  etfqmi^  the  court  will  immediateljr  grant  an 
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of  trcepasa  vi  et  armis,  QBually  called  an  action  of  false  imprisonment ;  w 

fencrally,  and  almost  unavoidably,  accompanied  with  a  charge  of  assag 
attory  also ;  and  therein  the  party  shall  recover  damages  for  tlte  injury 
i-eceivcd;  and  also  the  defendant  is,  as  for  all  other  injuries  committ«> 
force,  or  vi  et  amiis,  liable  to  pay  a  fine  to  the  king  for  the  violatiou  of  the 
peace." 

III.  With  regard  to  the  third  absolute  right  of  individuals,  or  that  of] 
proficrty,  though  the  enjoyment  of  it,  when  acquired,  is  strictly  a  personal 
yet  OS  its  nature  and  original,  and  the  means  of  its  acquisition  or  loss,  fel 
directly  under  our  second  general  division,  of  the  rights  of  things;  and 
course,  the  wrongs  that  affect  these  rights  must  be  referred  to  the  corresiH 
division  in  the  present  book  of  our  commentaries;  I  conceive  it  will  m 
commodious  and  easy  to  consider  together,  rather  than  in  a  separate  v'u 
injuries  that  may  bo  offered  to  the  enjoyment,  as  well  as  to  the  rights,  of  pre 
And  therefore  1  shall  hero  conclude  tlio  head  of  injuries  afi'ecting  the  a 
rights  of  individuals. 

We  are  next  to  contemplate  those  which  affect  their  relative  nghts;  or  i 

are  incident  to  persons  considered  as  members  of  society,  and  connected  t 

*l^t1     '^l'''*^''  ^y  various  'ties  and  relations;  and,  in  particular,  such  injn 

J    may  be  done  to  persons  under  the  four  following  relations:  hi 

and  wife,  parent  and  chili,  guardian  and  ward,  master  and  servant. 

I.  Injuries  that  may  be  offei'ed  to  a  person,  considered  as  a  husbat 
principally'  three:  abduction,  or  taking  away  a  man's  wife;  adultery,  or  a 
conversation  with   her;  and  beating  or  otherwise  abusing  her.     1,  As 
first  sort,  abduction,  or  taking  her  away,  this  may  either  bo  by  fraud  ai 
suasion,  or  open  violence :  though  the  law  in  IJoth  cases  supposes  foi 
coustraint,  the  wife  having  no  power  to  consent;  and  therefore  gives  a  i 
by  writ  of  ravishment,  or  action  of  trespass  vi  et  armis,  de  uxore  rapta  et  ab6 
This  action  lay  at  the  common  law;  and  thereby  the  husband  shall  reca 
the  po8ses8ion(u)  of  hia  wife,  but  damages  for  taking  her  away :  and  by 
Wostm.  1,  3  Edw.  I.  e.  13,  the  offender  shall  also  be  imprisoned  two  yw 
bo  fined  at  the  pleasure  of  the  king.     Both  the  king  and  the  husband  ma 
fore  have  this  action  ;{tc)  and  thcliueband  is  also  entitled  to  rvcovcrdoii 
an  action  on  the  ease  against  such  as  persuade  and  entice  the  wife  to 
pai-atc  from  him  without  a  sufli'iieut  cause.Cx)    The  old  law  was  so  strid 
point,  that  if  one's  wife  missed  her  way  upon  the  road,  it  was  not  Ia' 
anoilier  man  to  take  her  into  his  hoaso,  unless  she  was  benighted  and  in 
of  being  lost  or  di-owned  ;(^)  but  a  stranger  might  carry  licr  behind 
horseback  to  market  to  a  justice  of  the  peace  for  a  warrant  against  her  I 
or  to  the  spiritual  court  to  sue  for  a  divorce.(j)     2.  At/uAcry,  or  criminal 
sation  witli  a  mini's  wite,  though  it  is,  us  a  public  crime,  lett  by  our  lav 
coercion  of  the  spiritual  courts;  yet,  considered  as  a  civil  iiijnrv,  (aiu 
there  can  be  no  gi-eatcr.)  the  law  gives  a  satistiiction  to  the  husband  1 
action  of  trespass  vt  ti  armis  against  the  adulterer,  wherein  the  duiuu^ 
•1401     ^*-'*'^'^  "'''^'  wwu'ly  'very  hirge  and  exemplary.     But  tht^o  are 
■'    inoreaseil  un<l  diminished  by  eir(mmslaneosi((i)  as  the  rank  anc 
of  the  plaintiff  and  ili'ti'iidiuit ;  the  relation  or  c<mnection  between  th 
scduetionor  lUlierwisc  of  the  wife,  iiiunded  on  her  previous  behaviour 
racter;  and  the  husband's  ubligiition,  by  settlement  or  otherwise,  to  pi 
tliose  childi\'n,  wliicli  he  ciiiiixit  but  suspect  to  tic  spurious.     In  this  < 
upon  indictniinls  fur  polygaiuy,  a  marriage  in  fad  must  be  proved 
generally,  in  other  cases,  ivputation  and  cohabitation  are  sutticient  ovi 


"Since  Hip  (;.>iiimon-I,n«  IVowdure  A.t,  ]Hj2.  this  fine  to  the  king  ( 
formerly  juitjrnieiit  wa«  awarded  by  the  court  as  a  nuttter  of  form]  no  longer 
the  judimienl.— Steitart. 
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„  >.(6)  The  third  iniary  is  that  of  heating  a  man's  "wifo,  or  otherwise  ill 
MD|;  her;  for  which,  if  it  he  a  common  assault,  batteiy,  or  imprisonment,  the 
bw  fgjiTtm  the  asoal  remedy  to  recover  damages,  by  action  of  trespass  m  et  armiSf 
vkirh  moat  be  broaffht  in  the  names  of  the  husband  and  wife  jointly;  bat  if  the 
i^atinie  or  other  mal-treatment  be  very  enormous,  so  that  thereby  the  husband 
m  deprived  for  any  time  of  the  company  and  assistance  of  his  wife,  the  law  then 
fiTc»  him  m  ieparaie  remedy  by  an  action  of  trespass,  in  nature  of  an  action  npon 
th«  case,  lor  tois  ill  usage,  per  quod  coMortium  amisit;  in  which  he  shall  recover 
a  MBtiii&etioii  in  damAges.(c) 

11.  Injuries  that  may  be  offered  to  a  person  considered  in  the  relation  of  a 

^zrrnT*  were  likewise  of  two  kinds :  1.  Abduction,  or  takitig  his  children  away; 

aa*!.  t.  Jittrrying  his  son  and  heir  without  the  father's  consent,  whereby  during 

the  continiian<-e  of  the  military  tenures  he  lost  the  value  of  his  marriage.    But 

thi»  U*t  injan'  is  now  ceased,  together  with  the  right  upon  which  it  was  ffroanded; 

i  -r.  the  father  bein^  no  longer  entitled  to  the  value  of  the  marriage,  tne  marry- 

'M^  hU  hvir  does  him  no  sort  of  injury  for  which  a  civil  action  will  lie.    As  to 

ttkr  other,  of  aMuction,  or  taking  away  the  children  from  the  father,  that  is  also 

a  matter  of  doubt  whether  it  be  a  civil  injury  or  no ;  for,  before  the  abolition  of 

the  t«.*oarr  in  chi%'alry,  it  was  equally  a  uouot  whether  an  action  would  He  for 

iftkin;;  and  carrying  away  *any  other  child  benides  the  heir;  some  hold-    r^iA-t 

iftf  that  it  would  nut,  u|M>n  the  supposition  that  the  only  ground  or    ■- 

taa*e  of  action  was  loHing  the  value  of  the  heir's  marriage;  and  others  holding 

tlbftt  an  action  wuuld  lie  for  taking  away  any  of  tho-  children,  for  that  the  parent 

bAth  an  interest  in  them  all,  to  provide  for  their  oducation.(<2)     if,  therefore^ 

t«i-fv  xhv  alMilition  of  thcAc  tcnurcM,  it  wuh  un  injury  to  tho  father  to  take  away 

r>-*:  ••!' hi-*  fhihln-n,  as  woll  us  his  lirir,  (as  I  am  incliiu'd  to  think  it  was,)  it 

•-  .  r^  maui'*  un  injury,  and  is  rvniediaMe  hy  writ  ol'  nicishment  or  action  oiiriS- 

•    bmrt   J  ::  {')  <'fx».  Jiw.  '«"!.  •''-1**.  <^,  (>■».  KlU.  770. 

•>r*   ;r.  j»-ii«ral,  Ri«*.  A*ir.  Mustor  &  S-r\-«nt.  <>.  S'hv.  N.  1*.  MJi^t«T  A  S<Tvant.     It  hus 

•••    •:•?  'jT«^l.  I*ut  ch»*  U*tt*'r  opinion  i**.  tliut  th*'  latlitT  has  an  int4*n"^t  in  his  lo^iitiniate 

'...1.  *:/t!i>  .«-»!  !•»•  it.iM*'  him  to  «ui)i>nrt  an  notion  in  that  clianu'tcr.  tV»r  takin;;  tho  child 

i«»t    :  .  f-  iiifT  «*ntitl«Hl  i«i  thoru>t4Mty  of  it.     <'ro.  Kii/..  77<>.     *J.'I  Vin.  4.') I.     2  P.  Wins.  lir». 

.*»   («i»t.  2:21.     No  nuHit'rn  instance,  how^vor.  of  hurh  notion  can  Ih»  nd<iuoo<l; 

^  .   '  .*  U'.'VT  u*u.il  for  th*'  liith«*r  lo  hrin^  liis  at'tion  tor  any  injury  (ioiic  to  his  child,  ait 

-  >-*.*;^  iiiiij  h'T.  *'T  U-.itin>!  him  or  Iht.  in  tho  ohara''l«-r  of  nia-t«T.  prr  f/iofl  Mrvtiufn 

,r.  «h:  ii  «M*«'  •«»nii*  ••vi»lfn«o  niu^t  he  a(I'hio«Ml  of  siTvico.     '>  T.  K.  .'WW),  'MM. 
.1.  Jir.  .V  r  --n  f««r  «|t*lsiu>  hin^  |iIiiinlitV*«4  dau^rhtcr,  as  his  >«Tvant.  it  is  n«*cos»iary  to  prove 

•  •"•-.;  n-  ••  w.ih  him:  an«l  !»«»m«*  arts  of  servirc.  thoii«;li  th»*  nio>t  tritlin^. an*  sutticiont. 
*•-  -  i"    K    I'm-     ll  N.  K.  47»».     '"•  h^i.-l.  ^'»S7.     It  i*;  unn«H-c>>ary  to  jirovo  any  contnu't  of 

-  -.  -  i  ••ak»'  •»  Ii.  -'»■'.  Hut  if  tin*  MMhu-tioii  takt-  pla<-4*  whih*  >ho  is  ro>i»iin>?ol-«*whoro, 
..  :  •:.•  .r.  •  «'if«-<|ii*-n«  •*  roturn  to  h«'r  fatiior.  h*M-atui<»t  maintain  the  notion,  (.'>  KtL>t.  -I'>.) 
.    —  ....   r.-  .i'.-*  nt  Uitli  hio  o«*n^**nt.  an<I  viith  tho  intention  of  returning;,  although  >he 

»j«      .*•  47.  n  .    "T  if  the  •h-!'<iiiiant  onp:a;:eii  hiT  a«  hi-*  !-ervant.  ami  induotMl  her  to 
.-I.  ■!••••  .*•  -'1.  h.  with  in!«-nt  tt*  se<luoe  Iht.     ll  Starkly  Krj».  -I'.t.J.     If  she  live  in 
--•jii-.i'i    ').'   i-T-^'U  v\ith  whom  >»lie  n»*i<l»-  may  maintain  th«»aolion.  (II   Kast.  *J4 
,..-•    -•        -  i'    Ii.  4  ;    an<l  th**  jury  an*  noi  limit •'<!  in  their  v^nliot  to  tho  more  lo^s  ol 

-  -  :  i  Kx-\  .{.     Tii»»  •l.iu^hter  is  a  oomj..  :.iii  wiine>s,  j  2  .""itra.  l(Hi4,)  ami.  though 

---*  -I    r;if  ••iiii«-i«»n  to  <"ail  her  woulil  In«  opiii  to  oh'»«*rTation.     Holt's  K.  4*1 1.     Kx- 

.--   -  >  •  i.  I\   .!.  urr-d  -iHHihl  U»  j.n»vtMl.  an«l  a  phyoii-ian'**  fe«',  unless  a<'tually  |»ai»l, 

:    f-    r*    .■\.T— I.      1   .*»t:irki*'  H.  1I^7.     Tl»«*  state  an«l  situation  of  the  family  at    the 

.,'.  I   *—  pr«>v«-«t  in  a^;:r.ivation  of  damap'S  (•'•  h^p.   H.  11**  :|  ami.  if  so.  that  tin* 

■   iA'.:  I  :':•■--••■!  tt«  n*:t  tip.  family  and  \va^   ree«*ived  a-  the  suitor  of  the  daughter. 

.  ■    »     .«i       it   h^*  h>-i*n  -^ai'l   that  «'vidono**  to  provi'  that  th'fendant  pn>vail«'d  hy  u 

—     •    'n.%rriAiZ»'  i"   inadmi**ihh«.     iJ  T'anip.  '>l'.».      I*eake  L.  K.  ^l'».*i.     See  5  rricf.  ♦»4I. 

•    ,  |.  iir«-  of  ihf  •l.iii^httr's  general  oharaetfr  ft»r  oh:u«tity  is  admi*i-il>le.  unlt»-<s  it 

.,-r---l       1  <'.imp.  4m*.     •'•  <  amp.  -M'.'.     Th««  <lff«'ndant  may.  in  miti:;ation  of  da- 

>■;-'    »A-i.i^"*  Aiiy  eviden<*t«  of  tht*  impn)|>"r.  nc;:li>:t>nt.  and  imprud«>nt  o(»nduot  of  tho 

?  -..ak««'lf ;  *f*  wiiert*  he  know  that  th-ftiidant  vms  a  inarri«'d  man.  an<l  allowtMl  hit< 

•  •  i  u^*  i#r«.FJj«hility  of  »  divon*e.  I<»nl  K«*n>t»n  held  the  actitui  could  not  Ik»  main- 
u^-i  r'«w^  K.  24o.  And  ovid«*niH*  may  U*  given,  on  an  ini|ui'*ition  of  damagt*s  in  an 
»r«  ^  f«  MvloctHNi.  that  th<*  defendant  vi«ite<l  at  the  |>Iaintitr'>  hou^^  for  the  purpose 

-.4t.ftf  km  iwliirraifi  to  the  (laughter,  with  an  intention  of  marriage.    5  Price,  641.— 
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nvi  et  armis,  de  fiUo,  vd  JUia,  rapto  vet  abdudo;(e)  in  the  same  maDneri 
wnd  may  have  it  on  account  of  the  abduction  of  his  wife. 

III.  Of  a  similar  nature  to  the  last  ia  the  relation  of  guardian  and  ward 
the  like  actions  mutatis  mutandis,  as  are  Hven  to  fathers,  tlie  guardian  aU 
for  recovery  of  damages,  when  his  ward  la  stolon  or  ravished  away  from  hi 
And  though  guardianship  in  chivalry  is  now  totally  ttbolishcd,  which  wi 
only  benenciaT  kind  of  guardianship  to  the  guardian,  yet  the  guardian  in  ■ 
was  always^?)  and  is  still  entitled  to  an  action  of  ravishment,  if  his  ward  or 
be  taken  from  him ;  but  then  he  must  account  to  his  pupil  for  the  damagea ' 
he  so  recovers. (A)  And,  as  a  guardian  in  socage  was  also  entitled  at  coi 
law  to  a  writ  of  right  of  tcard,  de  custodia  terrce  et  hceredis,  in  order  to  reeovi 
possession  and  custody  of  tlio  infant, (i)  so  I  apprehend  that  ho  is  still  entit 
Bue  out  this  antiquated  rijjht.  But  a  more  speedy  and  summary  method  ■ 
dressing  all  complaints  relative  to  wards  and  guardians  hath  of  late  obtain 
an  application  to  the  court  of  chancery ;  which  is  the  supreme  guardiu 
has  the  superintendent  jurisdiction,  of  all  the  infanta  in  the  kingdom.  Adi 
expressly  provided  by  statute  12  Car.  II.  c.  24  that  testamcntaiy  guardiani 
*14^1     '""'"'"'I  ^1  action  of  ravishment  or  trespaae,  for  recovery  of  *■ 

-l    their  wards,  and  also  for  damages  to  be  applied  to  the  use  and  t 
of  the  infant8.(A-) 

IV.  To  the  relation  between  master  and  servant,  and  the  rights  aoi 
therefrom,  there  are  two  species  of  injunee  incideut.  The  one  ia,  reti 
a  man's  hired  soiTant  before  his  time  is  expired;  the  Other  is,  beating  0 
fining  him  in  sucli  a  manner  that  he  is  not  able  to  perform  his  wori 
to  the  first,  the  retaining  another  person's  8er\-ant  during  the  time  he  has  i 
to  serve  bis  present  muster  j  this,  as  it  is  an  ungcntlemanlike,  so  it  ia  t 
illegal,  act.  For  every  master  has  by  his  contract  purcbasod  for  a  valuab 
sideration  thoservicoof  his  domestics  for  a  limited  tmie:  the  inveigling  or 
bis  servant,  which  induces  a  breaeh  of  thin  contract,  is  therefore  un  in; 
the  master;  and  for  that  injury  the  law  has  given  him  a  remedy  by  a' 
action  on  the  case ;  and  ho  may  also  have  un  at^tion  against  t)ie  servant 
r  on -performance  of  his  ngrcenient.(/)  Bnt,  if  the  new  master  was  not  ^ 
of  the  former  contract,  no  action  lies  against  Aim,(m)  unless  he  reHtses  to 
the  servant,  upon  demand.  The  other  jwint  oi'  injury  is  that  of  beatii 
fining,  or  disabling  a  man's  servant,  which  dejicnda  ujion  the  same  prin> 
the  last ;  viz.,  the  ]>roperty  which  the  master  has  by  his  contract  acqnire< 
labour  of  the  serv'unt.  In  this  case,  besides  the  remedy  of  an  action  of 
or  imprisonment,  which  the  servant  himself  us  an  individual  may  have 
the  aggressor,  the  master  alno,  as  a  recompense  for  his  inimediate  loss,  ma 
tain  an  action  of  trespass  ft  et  armis;  in  which  he  must  allege  and  pp 
special  damage  ho  has  suxtained  by  the  beating  of  his  servant, per  quod  i 
amisil;(n)  and  then  the  Jury  will  make  him  a  proportionable  pecuniai 
faction."    A  similar  practice  to  which  we  find  also  to  have  obtained 


**  Even  in  rano  of  dohaucliinfi,  beating,  or  ii^juring  a  child,  tho  father  cannot 
out  alleging  and  proving  that  lie  puntoined  some  lo»s  of  service,  or  at  least  thi 
obliged  to  incur  expentw  in  en  den  vou  ring  to  cure  his  child.  5  East,  JS.  6  . 
11  Eoat,  23.  Sir  T.  liuym.  'JS'J.  And  if  it  app<-nr  in  evidence  that  the  child  wa 
tender  years  as  to  Ijo  incajwiblc  of  altbrding  any  a.'wistnnce.  then  he  cannot  ra 
notion.  The  ruled  and  iinnciples  in  siipjtort  of  this  doctrine  nere  elucidated  i 
cent  r«>>e  of  Hall  v>.  Hollander,  decided  14lh  November.  W25,  U.  T.,  and  in  v 
plaintitr  declared  in  trosjians  for  driving  a  chaise  on  tlie  highway  against  plaii 
and  servant,  by  means  nhereof  he  was  thrown  down  and  liis  skull  fractured. 

The  lord  cliiof-justice  was  of  opinion  that  the  action  could  not  be  muntaine 
form,  inasmuch  as  the  declaration  was  founded  upon  the  loss  of  the  servicaa  i 
who,  ftom  his  tender  vears,  (he'ug  only  two  years  of  a^e.)  waa  incapable  of  n 
anyaclaof  service,  and  therefore  directed  a  nonsuit;  which  waa  oonflnned  b^ta 
Chittt. 
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xht  AtbenUmn;  where  masters  were  entitled  to  an  action  against  such  as  beat  or 
ui  trvmKKi  tbeir  Bervanta.^o)" 

*We  ma  J  obwrve  thai  m  these  relative  injaries,  notice  is  only  taken  r^\4o 
ni  the  wrong  done  to  the  soperior  of  the  parties  related,  by  the  breach  ^ 
aikd  diMk(»latioD  of  either  the  relation  itself,  or  at  least  the  advantages  accminff 
thervfrom ;  while  the  loss  of  the  inferior  by  sach  injuries  is  totally  unregarded. 
Ome  reaaoo  for  which  may  be  this :  that  the  inferior  hath  no  kind  of  property 
m  the  company,  care,  or  assistance  of  the  superior,  as  the  superior  is  held  to 
hare  in  tlKMe  of  the  inferior;  and  therefore  the  inferior  can  suffer  no  loss  or  in* 
jttjy  The  wife  cannot  recover  damages  for  beating  her  husband,  for  she  hath 
tm*  *^fmr%Uf  interest  in  any  thing  during  her  coverture.  The  child  hath  no  pro- 
pmy  in  his  father  or  guardian ;  as  they  have  in  him,  for  the  sake  of  giving  nim 
HacatioD  and  nnrtare.  Yet  the  wife  or  the  child,  if  the  husband  or  parent  be 
•UiB.  have  a  peculiar  species  of  criminal  prosecution  allowed  them,  in  the  nature 
of  a  civil  Mitisifaetion ;  which  is  called  an  appeal/'  and  which  will  be  considered 
in  the  next  book.  And  so  the  servant,  whose  master  is  disabledi  does  not 
thereby  kwe  bis  maintenance  or  wages.  He  had  no  property  in  his  master;  and 
if  he  recvivos  his  part  of  the  stipulated  contract,  ne  suffers  no  ii\jury,  and  is 
iherefore  entitled  to  no  action,  for  any  battery  or  imprisonment  whidi  si^di 
■■rter  may  happen  to  endure." 

*  It  appeafv  to  he  »  remarkable  omimion  in  the  law  of  England,  which  with  tach  soruo 
yic^B  flitlicitude  guard*  the  rights  of  individuals  and  secures  the  morals  and  good  order 
W  tbe  onmBiunitY.  that  it  should  hava  afforded  so  little  protection  to  female  chastity. 
,'.  ^  tru«*  that  it  hait  d**rfndf*<l  it  by  the  puniiiliment  of  death,  from  force  and  violence, 
•*■  t^Mii  Ifft  it  rxjrtii*4*«l  t<»  |HTha|H  greater  danger  from  the  artificet*  and  Holicitations  of 
*-  .  -  :••*».  In  n<i  «*:&»*«•  wliutover.  unle;*)*  »he  htis  had  a  proniii«e  of  marriage,  can  a  woman 
i^r*-"!:'  "^-Ufcin  any  r»»i»arBtion  for  the  iiyury  nhe  han  8UHtaine<l  from  the  se<lucer  of  her 
*'-^^-.  \t%*\  *»ven  when*  lier  wouknesH  snd  credulity  have  b*»en  impotied  upon  by  the 
Si.^t  •'•l-mn  prtmiisei*  of  marriage,  unleM*  they  have)>een  overheard  or  made  in  writing, 
•t*  oust;' 4  r«-«*ovff*r  any  ct>m[M*nitation,  being  incaiiaMe  of  giving  evidence  in  her  own 
'^«'«^.  N-4>  can  a  ftarent  maintain  any  action  in  the  tem|K>ral  i^ourtti  agaimst  the  fierson 
« Vi  u«a  -i'^nf  thii*  wri>ng  to  hii*  family,  and  to  his  honour  and  happineiw,  but  by  stating 
^'i  ir«'\.x^;  that  from  th<*  r«>ns<^luenceH  of  the  N*(luction  h in  daughter  in  less  able  to 
»^.-:  :..Tu  A*  a  MTvant,  or  that  the  j^tnlucer,  in  the  pursuit  of  his  daughter,  was  a  tree- 
:♦— •  -jj-'H  hi-  pr«*niiM»H.  Hence  no  action  can  be  maintaine<l  for  the  se<iuction  of  a 
U.-x'".**  r.  whi'-h  i»  not  att^^ndtnl  with  a  loss  of  service  or  an  injur\'  to  property.  There- 
'■—  -r  :hai  Ji<-ii<»n  for  wnluctkin  which  is  in  mo!«t  general  use,  vii.,  a  /kt  91101/  tem^um 
»-».'  ch^  fath*^  must  pn>ve  that  hi*«  daughter,  when  se<luc<Mi,  actually  assisted  in  some 
w^-«^  tf-^w^'Vi-r  in4v>n.<«if  Jt*rable.  in  the  housewifer)'  of  his  family  ;  and  that  she  has  been 
*^L  *'t^i  i**«M»  ••*rvi«'i*abl**  to  him  by  her  prt*gnancy;  or  theatrtion  would  probably  besus- 
■■t..i^'i  u|««n  the  evi«h-nt-**  of  a  (consumption,  or  any  other  disonler,  contracted  by  the 
i-  ..'i.:*-r,  ill  r«»ii*#Njn«'m'e  of  her  scnluctiun.  or  of  her  shame  and  sorrow  for  the  violation 
'  .  • '  h  -U'lMx.  It  !•>  inim.it«Tial  what  is  the  age  of  the  daughter:  but  it  is  necessary  that 
k'  •  -  ::in»*  'f  the  ««'«hieti<ui  she  should  J>e  living  in,  or  be  considered  part  of,  her  father's 
f«- .  \  4  l^irr.  l**?^.  3  WiU.  ]H.  It  should  seem  that  this  action  may  be  brought  by  a 
r*^  .*.iih*-r.  brother,  uncle,  nunt.  or  any  notation  under  the  protection  of  whom,  in  (oco 
^.n.  «  wornaii  retii !«•<(.  es]K-(*ially  if  the  cose  be  such  that  she  can  bring  no  action 
v-'«-  f :  >.ut  the  i^*urt»  would  not  tK*rmit  a  |»erson  to  be  punished  twice  by  exemplary 
^r^A/«^  f«»r  th*«  ^ame  injur)*.    2T.  ft.  4. 

\xm  •fh*T  ai't.t^n  f«>r  s^-tluction  is  a  common  action  for  trespass,  which  may  be  brought 
vi'^n  th«-  «««iiK>rr  has  illegally  entennl  the  father's  house;  in  which  action  the  deliauch- 
A^  &!•  -AaUi;M«*r  may  l^e  stat<*<l  and  provtvl  as  an  aggravation  of  tlie  tres|)ass.  2  T.  R. 
.  *  lar  «h«-r«'  the  se4lu«cer  carries  otr  the  <laugliter  fmm  the  father's  house,  an  action 
K<*.t  \^  brouffht  for  enticing  away  his  S4*r%'ant. — though  I  have  never  known  an  instance 
-<'  ^  art»r«n  of  this  nature. 

.t.  ?h#  two  I^C-mentione«l  act  ion «  the  seiluction  may  be  prove<l,  though  it  may  not 
M*«  \m\tk  Mlowr«l  by  the  conse(|uenei»s  of  pregnancy. 

Tao^  ar*  the  ooly  actions  which  have  b4*en  extended  by  the  modem  ingenuity  of  the 
*wis  to  #«iaMe  aa  unhappy  fiarent  to  re<M>ver  a  recomiionse.  under  certain  circum- 
—  I  a,  km  ite  injiary  he  luw  sustaimKl  by  the  seduction  ot  his  daughter. — CBaisriaN. 

'  Sma  aboi«bedL  ht  aUtute  50  Geo.  111.  o.  4ti.— 4;niTTr. 

'The  vtfi  or  tbe  cbikl,  if  the  husband  or  parent  were  slain,  had,  indeed,  until  lately, 

101 


PRIVATE  ^VEONGa  [Book 


CHAPTER  IX. 

OF  INJURIES  TO  PERSONAL  PROPERTY. 

*1441  *^'*  ^^^  pi'eceding  chapter  wo  considered  the  wroncs  or  injaries 
J  affected  the  rights  of  pcreons,  either  considerod  as  inaividnala,  or  i 
kited  to  each  other;  and  are  at  present  to  eiiter  upon  the  discusaion  of 
injuricB  as  affect  the  rights  of  properly,  together  with  the  remedies  whicl 
law  has  given  to  repair  or  rcdrcsa  them. 

And  here  again  wo  must  follow  our  former  divi8ion(a)  of  property  intc 
Ronul  and  real :  personal,  which  consists  in  goods,  moncv,  and  all  other  nur 
chattels,  and  things  thereunto  incident ;  a  property  wbich  may  attend  a  i 
person  wherever  he  goes,  and  from  thence  receives  its  donominaiion  :  am 
property,  which  consists  of  such  things  as  are  permanent,  fixed,  and  immor 
as  lands,  tenements,  and  hereditaments  of  all  kinds,  which  are  annexed  t 
person,  nor  can  bo  moved  from  the  place  in  which  they  subsist. 
,.  ,e  .  'First,  then,  wo  aro  to  consider  the  injuries  that  may  be  offered  t 
-'  rights  of  personal  property;  and,  of  these,  first  the  rights  of  p«i 
property  m  possession,  and  then  those  that  are  in  action  only.(6) 

I.  The  rights  of  personal  property  in  possession  are  liable  to  two  spec 
injuries :  the  amotion  or  depnvation  of  that  possession ;  and  the  abuse  or  dl 
of  the  chattels  while  the  possession  continues  in  the  legal  owner.  The  fo 
or  deprivation  of  possession,  is  also  divisible  into  two  branches ;  the  nnjoi 
nnlawlbl  taking  them  away;  and  the  unjust  detaining  them,  though  the  or 
taking  might  bo  lawful. 

1.  And  first  of  an  unlawful  taking.  The  right  of  property  in  all  ex 
things  being  solely  acquired  by  occupancy,  as  has  been  formerly  i 
and  preserved  and  transferred  by  grants,  deeds,  and  wills,  which  are  i 
tinuation  of  that  occupancy;  it  follows,  as  a  necessary  consequence,  that  * 
have  once  gained  a  rightful  poasession  of  any  goods  or  chattels,  either  by 
occupancy  or  by  a  legal  transfer,  whoever  cither  by  fraud  or  force  dispoi 
me  of  them,  is  guilty  of  a  transgression  against  the  law  of  society,  wM 
kind  of  secondarj-  law  of  nature.  For  there  must  be  an  end  of  all  socik 
morco  between  man  and  man,  unless  private  possessions  be  secured  from 
invasions :  and,  if  an  acquisition  of  goods  by  either  force  or  fraud  were  a 
to  be  a  sufficient  title,  all  property  would  soon  be  confined  to  the  most  i 
or  the  most  cunning ;  and  the  weak  and  simple-minded  part  of  mankind  i 
is  by  far  the  most  numerous  division)  could  never  be  secure  of  their  posM 

llie  wrongful  taking  of  goods  being  thus  most  clearly  an  injury,  the  ne 
sidcration  is,  what  rcniedy  the  law  of'  England  has  given  for  it.  And  th. 
the  first  place,  the  restitution  of  the  goods  themselves  so  wrongfully  take 
*14C1  '^"'""g'^^  ''"'  ^'i*'  ''^BB  sustained  by  such  unjust  invasion;  wl 
■'  effected  by  action  of  replevin;  an  institution  which  the  Mirroi 
cribes  to  Glunvil,  chief  justice  to  king  Henry  the  Second.  This  obtains 
one  instance  of  an  unlawful  taking,  that  of  a  wrongful  distress  :■  and  tl 

(•)  Sh  look  II.  ch.  1.  (')  Rook  U.  ch.  35.  (■)  C.  1, 1  & 

a  peculiar  species  of  criminal  prosecution  allowed  them,  in  the  nature  of  »  c'n 
faotion.  whicih  was  cnllcd  an  apptat.  See  PubUo  Wrongs,  vol.  iv,  c,  27,  Aah 
Thornton,  I  B.  4  A.  40,'j. 

Thia  is  now  abolished.  (SO  Geo.  HI.  c.  46;)  but  they  can  recover  dama^ 
injury  sustained  by  the  death  of  the  huuband  or  parent,  under  the  S  A  10  Vict, 

STIW.tllT. 

'  While  the  general  rule  in  the  United  States  accords  with  the  law  as  eitabl 
England,  that  replevin,  though  not  confined  to  coses  of  distress  for  rent,  oalv  lii 
there  hits  been  an  unlawful  taking,  (Pangbum  u»,  Patridge,  7  Johns.  140. 
OHnnlin,  1  Rep.  Con.  Ct.  401.  Dacgett  i».  Robbins,  2  Blackf.  415.  Wright  > 
strong,  Bnin.  130.  Rector  vt.  ChevsJier,  1  Misxouri,  345,)  yet  in  Mine  of  the  Sti 
allowed  and  used  oa  a  remedy  wherever  one  man  claims  goods  in  the  p 
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Ikr  Ktiao  of  Jrfijnw  (of  wMch  I  Khull  pn-Kpntly  My  moro)  ftre  ftliiioot  tlio  only 
■ctiutw  io  whivih  Utc  aeUul  «)MH;iliL>  pofutiniston  of  the  iJeiilitial  jxirHOtial  chattel 
a  rvMuncd  b>  tli«  proper  owner.  Fur  lliitigH  t>en)unul  aru  looked  upon  by  the 
!■»  a«  of  a  iMlu*  ao  InoMlor^  aoU  p«rii»liabl«,  tiial  it  is  for  the  moat  part  impoa* 
aUaaitbar  to  aaccruUn  tttcir  idoiitily,  or  to  reetorc  thorn  in  the  Mine  uoridiliun  as 
vhaM  tlM]r  OUM  to  iho  bands  ol'  tho  wronitltil  poascwor.  And,  sincm  it  i»  a  mmcini 
IkAt  ■*  far  ■MwiiiCTi  eof  i(  (t<(  vaita,  «m  impomhiUa,"  it  thcrot'uro  oontvnt«  itMilt'  in 
f«M«al  wHh  roatorinjt,  nM  the  thine  itnvlC,  hut  a  [MHiuniary  vquivukut,  to  Ihu 
partf  inJMrvii  t  bv  givfiitf  him  a  Mtlmfactinn  in  daiuagiM.  But  in  the  tmnv  of  a 
Aa^v.  tba  gotau  an  Inttn  the  flrat  taking  in  the  cuHtody  of  tlio  law,  and  not 
mtniy  im  ibsl  nf  the  distrainor;  and  therolore  thuy  way  not  only  bo  idoutitiedf 
bn  wo  n«iiin>d  lo  their  first  poitneMor,  wilhoDt  any  matorial  chiin){i<  in  thoir 
litiDO.  And.  in'ini:  thoM  in  tbo  cnntody  of  the  law,  tho  tAkinj;  thom  hu<'k  hv 
a  ia  luokvO  upint  a*  an  atnirioiu*  injury,  and  dvmtminatcd  a  rrteou*,  fur  whioli 
AaUwaor  liM  ft  rviMidy  tn  damaf^aw,  vithnr  hy  writ  of  mnvf  uji,(f/)  in  ouh«  Ihi-y 


J  t»  th«  poood,  or  hy  wnt  dt  jiariM  fmclo.  or  fM>ui\tUnvai:h.{f)  in  i.-ase 
ik^  «vt«  aeUnlly  impoundod.  Uo  may  aliw  at  his  option  bring  an  adion  on 
ibe  SM  tor  thi*  iajnr?';  and  shall  iht-rcin,  if  the  distniM  were  taktin  Ibr  ronl, 
umili  nabli)  ianmat^  ij' t  The  term  reacoiu  i»  likowiao  applied  to  the  forcible 
Mrnny  «f  ■  JaJiHiaant,  wbon  onvatcd,  from  tbo  afHc«r  who  is  carrying  him  to 
|ma*.  la  iriiieh  eireumMjUK^iM  tlio  iihtintitT  hati  a  similar  rvmody  by  action  on 
Aa  oa*.  or  vf  n«emu:<jFJ  or,  if  lh«  ahurilf  inakra  n  rvtarn  of  suMi  *toi-  , «,  ,- 
<«M  to  tho  «B«ut  o«it  ur  wbiioh  llto  proc«M  iwui'd,  tbe  nMc-uer  will  ho  >- 
pMollirl  hy  otlaehnwiiiL(*l 
Am  aetfaiB  of  raploTin,  tho  re^lar  wa^  of  conteBtlDK  the  validitv  of  tbo 

' •' — I,  to  loiiMlod,  I  said,  upon   a  distreM  taken  wrongflilly  ami  without 

UiK  A  rv^dolivvry  of  th«  plodt;e,(t )  or  tbini;  taken  in  dintrcM, 
D  hia  i{iving  »4!<'urity  to  try  ibo  nght  of  tltp  distrcHt,  and  to 
rw»Wtrr    it  if  the' rifitil    Ut  oi!ju.li;.-il    ii;:iu;Mt*liitii  ;(>,  idl.T  "-Kicli  iIj.' ili-tniiniir 

n  lo  tht  ownor(i)  And  tbrmerly,  when  th«  purlj-  diBtraincd  upon  intended  to 
^vpau  the  right  of  the  dietrcM,  he  had  no  other  proccas  by  the  old  common 
bw  tiuui  by  a  writ  of  replevin,  rrplegiari  facias  ;{l)  which  issued  out  of 
c^Mtccry,  oommandin|;  the  sheriff  to  deliver  tho  distress  to  the  owner,  and 
■fterwarda  to  do  jostii-e  in  respect  of  the  matter  in  dispute  in  hia  own  county- 
roort.  fiat  tbia  being  a  tedious  method  of  proceeding,  tbe  bcasta  or  other 
nods  were  long  detained  from  the  owner,  to  his  ^^at  loss  and  damago.(m) 
For  wbk-h  reason  the  statute  of  Marlbridge(n)  directs  that  (without  suing 
■  vril  oDt  of  the  chancery)  the  sheritT  immediately  upon  plaint  to  him 
■ode  ahall  proceed  to  replevy  tbe  goods.  And,  for  tho  greater  ease  of  the 
fortiea.  it  M  further  provided,  by  statute  1  P.  &  M.  e.  12,  that  the  sheriff  shall 
Make  at  least  four  deputiea  in  each  county,  for  tho  sole  purpose  of  making 
nfirTiDa.  I'poD  application  therefore,  either  to  the  sheriff  or  one  of  his  said 
c.  r  R.  a  101.  fn  cb.  uit  i«i. 

l>.  IkM  lav  (>)  «  Hrp.  14;. 

tr^PBi-iw.  ■■iiLBM.i.Lt.  <»  F.N.  an. 

W*Mat.1H  f-)tlHt.l», 

i*,m.J>e.UB.    •■Ik.tM.  (•;MII*B.lll.kll. 

Cj  e-  Mt  13. 

lUT  lad  af^ka  lo  rmi*i-r  them  (peciflcally.    Weaver  m.  Lawrence,  1  Ds)l.  156.   Cullum 
.  k.*u>.  6  Har.  A  J.  469. 

.      ■     \V],,  -,    ilieiherifi'deliven  theftooda  to  tbe  plaintiff 
■J.-  rxi  i:,.    1.I.IIM  ff  reeoven  only  dama^M  for  the  dplention. 

Ipneral  verdict  for  the  defendant  and 
Igment  pro  retanvt  habeitde  and  for  the 
.I.HI.    Where  tha  )!OodH  are  not  delivered 
'  be  defpndant'B  poiueMiion  upon  his  claim 
I    (irint   a   isiii'i    ii>r  iijnr   [Krihrominff,   or  where  the  p>oas  have  been 
nkuauan  w  in  (lie  *rtnta.      1  he  plaintiff  recovers  the  value  of  the  ftoods 
If  Ih^tUfMHtant  rwmven,  it  i*  by  a  general  verdict  in  hia  bvour.  fiower 
fal*  i.  bw%.  &Mi.— tfnuuaoMi. 
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deputicBy  security  is  to  be  given,  in  purnuanco  of  the  statute  of  Westm.  2, 
Etivv.  I.  c.  2 :  1.  That  the  party  replevying  will  pursue  his  action  against  t 
distrainor,  lor  which  ])urpo8e  he  puts  in  plegios  de  prosequendo,  or  pledges 
prosecute;  and,  2.  That  if  tlie  right  be  determined  against  him  he  will  reti 
the  distress  again ;  for  which  purpose  he  is  also  bound  to  find  plegios  de  reto 
*148T     ^habendo.     Besides  these  pledges,  the  sufficiency  of  which  is  disereti 
J     ary  and  at  the  peril  of  the  sheriff,  the  statute  11  Geo.  11.  c.  19  requi 
that  the  officer  granting  a  replevin  on  a  distress  for  rent  shall  take  a  bond  m 
two  sureties  in  a  sum  of  double  the  value  of  the  goods  distrained,  conditioi 
to  prosecute  the  suit  with  cifect  and  without  delay,  and  for  the  return  of 
goods;  which  bond  shall  be  assigned  to  the  avowant  or  peraon  making  c 
nizance,  on  request  made  to  the  officer ;  and  if  forfeited  may  be  sued  in 
name  of  the  assignee.'    And  ceitainly,  as  the  end  of  all  distresses  is  only  to  o 
pel  the  party  distrained  upon  to  satisfy  the  debt  or  duty  owing  from  him,  i 
end  is  as  well  answered  by  such  sufficient  sureties  as  by  retaining  the  very 
tress,  which  might  frequently  occasion  great  inconvenience  to  the  owner; 
that  the  law  never  wantonly  inflicts.     The  sheriff  on  receiving  such  seeu: 
is  immediately,  by  his  officers,  to  cause  the  chattels  taken  in  distress  to  be 
8toi*ed  into  the  possession  of  the  i)arty  distrained  upon;  unless  the  distrai 
claims  a  property  in  the  goods  so  taken.    For  if  by  this  method  of  distress  the 
trainor  happens  to  come  again  into  possession  of  his  own  property  in  goods  wl 
before  hij  Lad  lost,  the  law  allows  him  to  keep  them,  without  any  refereno 
the  manner  by  which  he  thus  has  gained  possession,  being  a  kind  of  pcrs< 
remitter.(o)     If  therefoiH;  the  distrainor  claims  any  such  property,  the  pi 
replevying  must  sue  out  a  writ  de  proprietate  probanda^  in  which  the  sherifi'i 
try,  by  an  inquest,  in  whom  the  property  previous  to  the  distress  subsisted 
And  if  it  be  found  to  be  in  the  distrainor,  the  sheriff  can  proceed  no  furl 
but  must  return  the  claim  of  property  to  the  court  of  king's  bench  or  com: 
pleas,  to  be  there  further  prosecuted,  if  thought  advisable,  and  there  He 
determined.(^) 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the  sheriff's  inqueci 
termiues  it  against  the  distrainor;  then  the  sheriff  is  to  replevy  the  goods  (ma 
*14Q1  ^®®  ^*  *^^  ^'"  force,  *if'  the  distrainor  makes  resist ance)(r)  in  case  the  g 
^  be  found  within  his  county.  But  if  the  distress  be  carried  out  o) 
county,  or  concealed,  then  the  sheriff  may  return  that  the  goods,  or  beasts 
eloigned y  elotigata,  carried  to  a  distance,  to  places  to  him  unknown ;  and  tl 
upon  the  party  replevying  shall  have  a  writ  of  capias  in  vcithernam,  in  1 
Tor  more  properly  npttito)  namio ;  a  term  which  signifies  a  second  or  recipi 
uistress,(«)  in  lieu  of  the  firat  which  was  eloigned.  It  is  therefore  a  eomE 
to  the  sheriff  to  take  other  goods  of  the  distrainor  in  lieu  of  the  distress 

(•)  Soe  pHRv  19.  ('I  2  Inrt.  103. 

(PI  Kiiuli.  I^  916-  {•}  t^iuith'i Gununonw.  b.  ilL c  10.    2  liut  141.    I 

(f ;  Co.  \AXi.  14:1.    Fiuch,  L.  4M.  TUetaur.  1(U. 


'  But  for  thp  pn*at*'r  easo  of  the  parties  it  is  now  i)rovidcd,  by  stttt.  19  ft  20  Vict,  c 

G3-0G,  that  tho  ro«:istrar  of  the  county  court  of^the  district  in  which  the  distr 
taken  shall  grant  replevins.  I'pon  application  therefore  to  the  resistrar,  fiecuritj 
be  given  by  the  replevisor  for  such  an  amount  as  the  registrar  shall  deem  sufficic 
cover  the  rent  or  tlania^re,  in  respect  of  which  the  distress  was  made  and  the  costs  < 
action  which  is  to  follow,  that  lie  will  ]mrsue  his  action  against  the  distrainor  eitl 
one  of  the  superior  courts  of  law  or  in  the  county  court. 

If  the  rej»levisor  elects  to  sue  in  a  superior  court,  the  l>ond  must  be  conditional 
that  the  party  replevying  shall  commence  an  action  of  replevin  within  one  week 
prosecute  the  same  with  effect  and  without  delay:  2,  that,  unless  judgment  be  obt 
oy  default,  he  shall  ])rove  either  that  he  had  goml  ground  for  believing  that  the  1 
Bome  corix)real  or  in<*orprireal  hereditament,  or  to  some  toll-market,  fair,  or  fran 
was  in  qut^tion,  or  that  the  rent  or  damage  in  respect  of  which  the  distress  was 
exoeeiled  twenty  i>ounds ;  and,  3,  that  he  shall  make  a  return  of  the  goods,  if  a  r 
thereof  shall  be  adjuclged. 

If  the  replevisor  elects  to  sue  in  the  county  court,  the  bond  shall  be  conditione 
to  commence  the  action  within  one  month  and  to  prosecute  the  same  without  c 
and,  2,  to  make  a  return  of  the  goods,  if  a  return  be  ordered. — ^Kiaa. 
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■frijuyton,  mad  eloigiiedy  or  withheld  fh>m  the  owner.(^)  So  that  here  is  dow 
JMnmmffiinat  distren:  one  being  taken  to  answer  the  other  by  way  of  repri- 
mlu  u)  and  aa  a  poniahnient  Ibr  the  illegal  behaviour  of  the  original  distrainor. 
Far  vhich  reason  gooda  taken  in  witMemam  cannot  be  repleyied  till  the  original 
towM  is  forthcoiniag.(9) 

Bat  in  eonunon  caaea  the  soods  are  delivered  back  to  the  party  replevying, 
vko  is  then  boond  to  bring  his  action  of  replevin,  which  may  be  prosecuted  in 
ilirrucaty-coart,  be  the  distress  of  what  value  it  may.(u')  But  either  party  may 
rwauiT  it  to  tha  aopmor  courts  of  king's  bench  or  common  pleas,  by  writ  of 
nrtitdan  or  pome;(x)  the  plaintiff  at  pleasure,  the  defendant  upon  reasonable 
mmtieUff}  and  also,  if  in  tne  course  of  proceeding  any  right  of  fi'eehold  comes 
m  i]a<^ion,  the  aheriff  can  proceed  no  Airther  ^(z)  so  that  it  is  usual  to  cany 
It  ap  ia  the  first  inatance  to  the  courts  of  Westminster  hall*  *Upon  rit^i^ 
tb«  actaoo  Immghtf  and  declaration  delivered,  the  distrainor,  who  is  now  ^ 
tW  defendant,  makes  avowry;  that  is,  he  awnoB  taking  the  distress  in  his  own 
nirhu  or  the  right  of  his  wife;(a)  and  sets  forth  the  reason  of  it,  as  for  rent-arrere, 
inaai^  done,  or  other  cause :  or  else,  if  he  justifies  in  another's  right  as  his 
bihC  or  servant,  he  ia  said  to  make  coanizance;  that  is,  he  acknomedges  the 
tdciag,  bat  iasista  that  such  taking  waa  legal,  as  he  acted  by  the  command  of 
aw  who  bad  a  right  to  distrain ;  and  on  the  truth  and  legal  merits  of  tliis 
trowrr  or  cognixanoe  the  cause  is  determined.  If  it  be  determined  for  the 
pisutflff ;  vis.,  that  the  distress  waa  wrongfully  taken ;  he  has  already  got  his 
iDodi  back  into  his  own  possession,  and  shall  keep  thom,  and  moreover  recover 
ifi»aii;»a  (6)  Bat  if  the  defendant  prevails,  by  the  default  or  nonsuit  of  the 
poiatiir,  then  he  shall  have  a  writ  de  retomo  habendo,  whereby  the  goods  or 
tftaueU  C which  were  distrained  and  then  replevied)  are  returned  again  into 
3i«  ra«t'>ly.  to  be  sold,  or  otherwise  dinpoRea  of,  as  if  no  replevin  hath  been 
&^it .  Atitl  at  the  common  law,  the  plaintiff  mi^ht  have  brought  another  re- 
>i^Tin.  and  m>  la  infinitum,  to  the  intolerable  vexation  of  the  defendant.  Where- 
i-r>  :h«*  <%Latate  of  Wetitm.  2,  e.  2  reHtraius  the  plaintiff,  when  nonsuited^  from 
•4  a^  'Hit  any  fresh  replevin,  but  allows  him  a  judicial  writ  issuing  out  of  the 
-r^nal  rpt'^jrd,  and  called  a  writ  of  second  deliverance^  in  order  to  have  the  same 
I  ••..-vs*  airain  delivertHl  to  him,  on  giving  the  like  security  as  before.  And,  if 
:t«  piainiitr  l»e  a  second  time  nonsuit,  or  if  the  defendant  has  judgment 
x;*'a  ver»ii«a  or  demurrer  in  the  first  replevin,  he  shall  have  a  writ  of  return 
r-ri^^r^MiUr  ;  alter  which  no  writ  of  second  deliverance  shall  be  allowed.(c) 
Ha:  m  i-a?**  of  a  dintress  tor  rent-arrere,  tlio  writ  of  second  deliverance  is, 
3  ^flrt-t.  d\  taken  away  by  statute  17  (.'ar.  II.  c.  7,  which  directs  that  if  the 
:  li  ?i::ff  U*  non<«uit  befi>re  issue  joined,  then  iijK>n  suggestion  made  on  the  record 
••  :^:an»  of  an  avowry'  or  cognisance;  or  if  judgment  bo  given  against  him  on 

*   '  "^   a  ft^,  7X  areria  earwtae^  ftpia  in  rHikt  immh^  tint  irrrplfffiUNa,** 

•  >  V   «4  to<iJh*r«  l*ainM|(««  tW  wnrd  wMrmmm  to  wtn^thrr  bc«iita  at  the  pknich,  taken  in  wUktrmaaiy  art  Inon* 

•*-    w  '  v^Vfliwi  U>  rrfriMutA.    MirrmiKiulu  dt  jmrr  Stmrn.  p»lili>  <»f  brinft  replerted.    Jluddwd.  c  6. 
•'  <»»'iInM.  1J9. 

-  Li-'m  CL    Ihf  mkmtmmrm  vi  thi»  vvi»  eompamd  tlm         (•>  lUd.  Xi. 
"""b*  ^  'Juc  t*m>^m  «|np«rt»4i  with  wbub  !(tr  Tbuoi  m  M(ir»         (»)  P.  N.  B.  60.  70. 
w-n  t  ««*»«t  .«  hu  trtv«4a>  to  mU  tn  luTe  p«tgl4>«l  m         (•,  ftnrh.  U  317. 
>'<ni«»  J  »»•■  I    r  In  thm  VmtrmrtHj  at  Br«R«.  In  PUn-         (•)  2  ItmunA.  Itt6. 
'  '•  v^    f***  •  nnfVvnMU  rhaUrmc*  I**  4topot«  vttli  muj         (*>  F.  N.  B.  <V. 
■--•■a   Mif  «r»nr*.  ••  mmm  trUmIt,  H  de  •fmnithft  mte.  {»i  2  Itut.  MO. 

>^  v^w^   nr    M«r«  ami  ktan  tkto  gnwtkin.—** trfrnw         ('i  1  Vcntr.  61 


*  Sjm.  bnv^rer.  by  stat.  9  A  10  Vict.  c.  9h,  n.  119.  all  actions  of  replevin  in  cases  of 
uir*m»  Irir  frfltt  in  arrear  or  damago>feasant  nhall  be  brought  without  writ  in  the  New 

'«atf  « cMirt  and  (s.  120)  in  the  court  ho]ilt>n  for  the  divtrict  wherein  the  distress  was 
■M^a.  But  in.  121  \  in  caM>  either  {larty  dei*lare  to  the  court  that  the  title  to  any  heredi- 
•ia»^i  or  to  any  toll-market,  fair,  or  francliii«*  in  in  (|ueAtion.  or  that  the  rent  or  damage 
A  **fw«  of  which  the  diMre<w  wan  takr*n  exceeds  20/.,  and  becomes  bound  with  two 
««n-«t»«  lo  iwoasL'ute  the  vuit  without  delay  and  to  prove  that  such  title*  was  in  dispute, 
•*  *.aa<  ikmn  «vaa  around  fur  bt*lioving  tho  rent  or  damagtf^  to  exceed  21^., — then  the 
•f^wa  May  |»  PSiBoved  before  any  court  coinfx^tcnt  to  try  the  same,  which  is  done  not 
(«  'wmrnimK  kmH  bjr  writ  of  cntionui,  the  new  county  courts  being  oourts  of  record,  which 

ISS 
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♦1511  deraurrer,  then,  without  any  8iioh  suggestion,  the  defendant  may  h 
^  *a  writ  to  inquire  into  the  value  of  the  distress  by  a  jury,  and  a 
recover  the  amount  of  it  in  damages,  if  less  than  the  arrear  of  rentj 
if  more,  then  so  much  as  shall  be  equal  to  such  arrear,  with  costs;  or,  if 
nonsuit  be  after  issue  joined,  or  if  a  verdict  be  against  the  plaintiff,  then 
jury  impanelled  to  try  the  cause  shall  assess  such  arrears  for  the  dcfenda 
and  if  (in  any  of  these  cases)  the  distress  be  insufficient  to  answer  the  arre 
distrained  for,  the  dclondant  may  take  a  further  distress  or  distresses. (c)  ! 
otherwise,  if  pending  a  replevin  for  a  former  distress,  a  man  distrains  again 
the  same  rent  or  service,  then  the  i)arty  is  not  driven  to  his  action  of 
plcvin,  but  shall  have  a  writ  of  recaptionXf)  and  recover  damages  for 
defendant  the  re-distrainor's  contempt  of  the  process  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takings  of  a  man's  go 
consist  only  in  recovering  a  satisfaction  in  damages.  And  if  a  man  takes 
goods  of  another  out  of  his  actual  or  virtual  possession,  without  having  a  1 
ful  title  so  to  do,  it  is  an  injury,  which  though  it  doth  not  amount  to  fel 
unless  it  be  done  aniino  furiimU,  is  nevertheless  a  transgression  for  whicb 
action  of  tres})ni<s  vi  it  artnis  will  lie ;  wherein  the  plaintiff  shall  not  recover 
thing  itself,  but  only  damages  for  the  loss  of  it.*  Or,  if  committed  witi 
force,  the  party  may,  at  his  choice,  have  another  remedy  in  damages  by  ac 
of  trover  and  converston,  of  which  I  shall  presently  say  more.* 

2.  Deprivation  of  possession  may  also  be  an  unjust  detainer  of  another's  gc 
though  the  original  taking  was  lawful.'   As  if  I  distrain  another's  cattle  dam 
feasant,  and  before  they  are  impounded  he  tenders  me  sufficient  amends ;  ] 
though  the  original  taking  was  lawful,  my  suksequent  detainment  of  them  i 
tender  of  amends  is  wi*ongful,  and  he  shall  have  an  action  of  r^erm  agains 
to  recover  them  :(g)  in  which  he  shall  recover  damages  only  for  the  detention 
♦15*^1     ^^^  *^*^^  ^^^^  caption,  because  the  original  taking  was  lawful.    Or,  if  I 
''J     a  man  a  horse,  and  he  afterwards  refuses  to  restore  it,  this  injury  cor 
in  the  detaining  and  not  in  the  original  taking,  and  the  regular  method  fo 
to  recover  possession  is  by  action  of  detinue.(h)    In  this  action  of  detinue 
necessary  to  ascertain  the  thing  detained,  in  such  manner  as  that  it  ma 
specifically  known  and  recovered.     Therefore  it  cannot  be  brought  for  m< 
corn,  or  the  like,  for  that  cannot  bo  known  from  other  money  or  corn,  unl 
be  in  a  bag  or  a  Siick,  for  then  it  may  be  distinguishably  marked.     In  < 
therefore  to  ground  an  action  of  detinue,  which  is  only  for  the  detaining^ 
points  are  necessar}'  :(i)  1.  That  the  defendant  came  lawftdly  into  posse 
of  the  goods  as  either  by  delivery  to  him,  or  finding  them ;  2.  That  the  ] 

(•,  Put.  17  Car.  II.  c.  7.  (»)  ¥.  N.  B.  138. 

(/)  F.  N.  II.  71.  (*)  Co.  Ua  28fl. 

{9)  V.  X.  H.  60.    3  Red.  147. 


*  In  order  to  Hustuin  tres]>n.<%.<*  for  taking  goodi!i,  the  actual  or  conRtructive  posa 
must  he  vested  in  the  plaintiff  at  the  time  the  act  complained  of  was  done, 
instanco,  the  lord  befon^  simzufo  may  bring  the  action  agamst  a  stranger  who  i 
carr}'  off  an  estray  or  wn»ck ;  for  the  right  of  posKession,  and  thence  the  oonstr 
])oss(>.<*iion.  is  in  him.  So  the  executor  has  the  right  immediately  on  the  death 
testator,  and  tho  riglit  drawn  after  it  a  constructive  possefision.  1  T.  R.  480.  2  i 
47,  in  notes.     St'o  1  Chitty  on  PI.  4th  ed.  151  to  159.— Chitty. 

'  The  gonoral  owner  of  a  chattel,  who  has  leased  it  for  a  time  certain,  cannot  mi 
trespa-HH.  Ho  inu.st  kuo  in  an  action  on  the  case  for  the  iiyury  to  his  reversionary  in 
Soi><»r  r^.  Sunnier.  5  Vermont,  274.  Putnam  r.».  Wyley,  8  Johns.  432.  Fitler  r«.*8h« 
7  Watts  &  Serg.  14.  In  the  case  of  personal  chattels,  he  who  has  the  aeneral  pr 
nee<l  not  prove  ]>os(<os.«ion  in  tlic  first  instance,  because  the  law  draws  the  possen 
the  property;  hut  one  who  claims  only  a  8i)ecial  property  must  prove  that  the  oi 
actual  posses-sion,  without  which  no  special  property  is  complete.  Mather  vi.  ' 
Church,  3  Serg.  &  U.  512. — Siiarsw(k)D. 

'As  to  tho  action  of  detinue  in  general,  see  Com.  Dig.  Detinue.     1  Chitty  on 
ed.  110  to  114.     It  has  hcen  supposed  that  detinue  is  not  sustainable  where  the 
have  been  takrn  torfwuxh/  by  the  defendant :  but  that  doctrine  is  erroneous,  and  it 
prop<»r  si>ecific  remedy  for  the  recovery  of  the  identical  chattels  personal,  whe 
have  not  been  taken  fx»  a  distress.    See  cases  and  obeenrations,  1  Chitty  on  PI. 

112,  113.— CUITTY. 
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tif  hare  a  property;  8.  That  the  goods  themselveB  be  of  some  valne;  and  4. 

ThMt  ther  be  aecertaioed  in  point  of  identity.     Upon  this  the  jtuy,  if  they  find 

hr  the  plaintiil^  aMeni  the  respective  values  of  the  several  parcels  detained,  and 
•l«o  damagea  for  the  detention.  And  the  jadgment  is  conditional ;  that  the 
piMitiir  recover  the  said  goods,  or  (if  they  cannot  be  had)  their  respective 
Tiloci.  and  also  the  damages  for  detaining  them.^T  But  there  is  one  disad- 
Tsatage  which  attends  this  action,  viz.,  that  the  defendant  is  herein  permitted 
to  vaipe  hia  law*  that  is,  to  exculpate  himself  by  oath,(A)  and  thereby  defeat 
the  plaintiff  of  his  remedv :  which  privilege  is  grounded  on  the  confidence 
unsnnally  reposed  in  the  bailee  by  tne  bailor,  in  the  borrower  by  the  lender, 
sod  the  like;  fh>m  whence  arose  a  strong  presumptive  evidence  that  in  the 
paiotilT's  own  opinion  the  defendant  was  worthy  of  credit.  But,  for  this 
rtaM«ci«  the  action  itself  is  of  late  much  disused,  and  has  given  place  to  the 
arciuo  of  trover.* 

This  actioo  of  tracer  and  convenion  was  in  its  original  an  action  of  trespass 
ipuiK  the  case,  for  the  recovery  of  damages  against  such  person  as  had/ouna  an« 
•ibrr's  goods  and  refused  to  deliver  them  on  demand,  but  converted  them  to  his  own 
*««;  from  which  finding  and  converting  it  is  called  an  action  of  trover  r^\r.o 
wtA  cTmrermom.  The  freedom  of  this  action  fVom  wager  of  law,  and  the  ^ 
k^  de^fjte  of  certainty  requisite  in  describing  the  goods,(/)  gave  it  so  consider* 
%\Ae  an  advantage  over  the  action  of  detinue^  that  by  a  fiction  of  law  actions  of 
tr,r^  wrre  at  length  permitted  to  be  brought  against  any  man  who  had  in  his 
pnmiion  by  any  means  whatsoever  the  personal  goods  of  another,  and  sold 
iWiB  or  used  them  without  the  consent  of  the  owner,  or  refused  to  deliver  them 
vbea  demanded.  The  injury  lies  in  the  c*onver8ion ;  for  any  man  may  take 
\L<  ;riji*^U  of  another  into  |>otMOH8ion,  if  he  findri  them;  but  no  finder  \»  allowed 
t"  »«-»jum'  a  proj>erty  therein,  unleiM  the  owner  be  forever  unknown  :(^70  and 
Vi^-nliJiv  he  must  not  convert  them  to  his  own  u»e,  which  the  hiw  presumes 
t:a  x«»  do  if  he  refus<».s  them  to  the  owner:  for  whicli  n»ason  such  rt*fusMil  also 
!•  ;n*.i  /iiriV,  sutticlent  evidence  of  a  conversion.(n)  The  faet  of  the  finding  or 
•'"T  >  therefore  now  totally  immaterial;  for  the  plaintiff  needs  only  to 
♦lr-^**t  SLii  wonlfl  of  form)  that  he  lost  such  goods,  and  that  the  defendant 
:•  jkH'l  them:  and  if  he  j)roves  that  the  goods  are  Aw  pro|>erty  and  that  the 
i  I'-A'lant  had  them  in  his  possession,  it  is  sutfieient.  Hut  a  conversion  must  bo 
?»'.y  provt-d  ;  and  then  in  this  action  the  plaintifi'  shall  recover  damages,  equal 
•  •  :i*r  value  of  the  thin^^  converted,  but  not  the  thing  itself;  which  nothing 
V  .  pvrt.vtT  but  an  action  of  detinue  or  replevin. 

I*  t*»  the  dania^^  that  may  be  offered  to  thin^  personal  while  in  the  posses- 

•»  r.    ft  thf  owner,  as  hunting  a  man's  deer,  shooting  his  dogs,  poisoning  his 

I  :.' .  *»r  in  any  wi-o  taking  from  the  value  of  any  of  his  chattels  or  making 

:.*--i.  in  %  worM?  condition  than  before,  these  are  injuries  too  obvious  to  need  expli- 

•*:--  -u     I  have  only  therefore  to  mention  the  remedies  given  by  the  law  to  nnircss 

•  »  fMtt  i:-.    Cru.  Jmt.  «»1.  (»)i4««  biHik  I.  cb.  8 ;  book  U.  cb.  1  and  30. 


•rly  \h^  d*>fondant  in  an  action  of  detinue  always  had  it  in  his  power  to  retain 
*•--  t^ztv-U  u|«»n  |*ym»*nt  of  tht»  value  Oi*  a.H'*«»H.4«M|  by  tht»  jury.  The  romedy  ot  law  woi 
2  •-•.»  r--»|i«<«'t  in<x>mplet«^.  and  it  l>e<'ame  usual  to  a]»ply  to  the  court  of  chancer)*,  which 
•^40.  A  f  #.rT  #«rlT  |>«»riod  interft^rtnl  to  c^omjH*!  the  rt»tum  of  the  chattel.^  thoni-^clves. 
Ti  •  y^n-incXMn  •*^»m!«  ori^niiUy  to  have  lx»en  confintHi  in  its  cxerciso  to  oa»*»?i  where 
•o^  ^iitMiU'U  wer<»  of  |MH*uliar  value  to  the  owner,  as,  for  instance,  heirlooms,  jewelr)', 
mr^„^  .4  ruritwity  or  anti<|uity.  family  piclun»s.  &c      But  latterly  it  luw  UH»n  dcviclod 


ntffat  to  be  protectiMl  in  the  use  or  bcn»»fioial  ci\joymcnt  of  pro|»erty  in  sp^ar  w 
*^  -v«fiikMj  to  articl«*«  fioib^esiiinjc  any  i»eculiar  or  intrinsic  value.  The  daniagt^  re- 
^  n«rwj  m  an  artioo.  althcaii^h  e<|ual  to  the  intrin**ic  value  of  tlie  article  detained,  way 
«»  ja§mtMy  Wm  than  that  at  which  it  is  estinuit«Ml  by  the  owner,  so  that  damages  mny 
mc  1^  aat  lliiaa  like  adef|UAte  con)|M'nsation  to  him  for  the  loss.  And  accordingly  the 
<Hvw  o#  aMBOMNi  law  bav«  now  (by  a  fMH'uliar  process  of  execution)  the  same  powers  as 
ito  umet  oC  I  IwufwirT  to  oomp<*l  the  return  of  the  chattel  itself.  Com.  Law  rroc.  Act, 
im.  a  Tt.  Mta^m  G^nemUs,  Michaelmas  Vacation.  1K>4.— Kbkk. 
•  VMvaT  Iwr  mm  aboUahed  by  sUt.  3^4  W.  IV.  c.  42,  a.  13.— Stiwabt. 
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clicm,  which  are  in  two  shapes;  by  action  of  trespass  vi  et  armia,  where  (h< 
*\'H1  JH  in  itHGlt'im/f((K//(frrf^*iiijiu-iou;4  toanothtii-'a  property,  and  ihorefore 
■I  cosMtrily  aeeuinpiiniud  with  some  degree  of  i<>rcc;  and  by  tipevial  oo 
on  ike  casi;  where  the  act  iu  in  itHolf  indifferent,  and  the  injurj-  only  consi^utn 
and  theretbrc  arising  without  any  broach  of  the  peace.  In  uoth  of  which  I 
the  plaintiff  uliall  rvcover  daniagex,  in  proportion  to  the  injnrj'  wliich  ho  pr> 
that  Ilia  property  ha>t  KUHtained.  And  it  ia  not  material  whether  the  dumag 
done  by  the  defendant  IiimKell^  or  IiIh  servants  by  his  direction  ;  for  the  ac 
will  lie  amiinst  the  master  as  well  aa  the  Hen'atit.(^o)  And,  if  a  man  koopa  m 
or  other  brute  animal,  used  to  do  miachief,  as  by  worrying  sheep,  or  the  like, 
owner  must  answer  for  the  coniwqncnccH,  if  ho  knows  oi  such  ovil  habit.* 

II.  Hitherto  of  injuries  affecting  the  right  of  things  personal  in  pos»e» 
We  ui-e  next  to  consider  those  wliiil  regard  things  in  aclioK  only :  or  such  rij 
as  are  founded  on,  and  arise  from,  contracts;  the  iiatui-e  and  several  division 
which  were  exidained  in  the  preceding  volume.{7)  Tlie  violation,  or  non- 
fornianco,  of  tliese  contracts  might  be  extended  into  as  great  a  variety  of  wro 
as  the  rights  which  we  then  considered  :  but  I  shall  now  consider  them  in  a  i 
coiiipn-hcDsive  view,  by  here  making  only  a  twofold  division  of  contracts ; 
contnkcts  ea-press,  and  contracts  implied;  and  pointing  out  the  injurios  that  i 
from  the  violation  of  each,  with  their  respective  remedies. 

Kxpress  contracts  include  three  distinct  species;  debts,  covenants,  and 

1.  The  legal  acceptation  of  debt  is,  a  sum  of  money  due  by  certain  and  ex] 
agreement :  as,  by  a  bond  for  a  determinate  sum  ;  a  bil!  or  note ;  a  special 
gain;  or  a  rent  reserved  on  a  lease;  where  the  quantity  is  fixed  and  ape 
and  docs  not  depend  upon  any  subsequent  valuation  to  settle  it.  The  non 
•1551  ""^"^^  "'  these  is  an  injury,  fi)r  which  the  proper  remedy  'is  by  « 
J  of  dvlt,{r)  to  coniijel  the  performanco  of  the  contract  and  recove: 
spccifical  sum  dHe.(j)  This  is  tiic  shortest  and  surest  remedy;  parlici 
where  the  debt  arises  upon  a  specialty,  that  is,  upon  n  deed  or  instrument  I 
seal.  So  also,  if  I  vei;bally  agive  to  pay  a  man  a  certain  price  for  a  certain  [ 
of  goods,  and  fiiil  in  the  performance,  an  action  of  debt  lies  against  me ;  fo 
is  also  a  dtiiTminate  conti-act :  hut  if  I  agree  for  no  settled  price,  I  am  not 
to  an  action  of  debt,  but  a  special  action  on  the  case,  according  to  the  nati 
mj-  contract.  And  iiiileed  actions  of  debt  are  now  seldom  brought  bat 
special  contracts  under  seal;  wherein  the  sum  due  is  clearly  and  precise 

1)ressed :  for,  in  case  of  such  an  action  upon  a  simple  contract,  the  pit 
abours  under  two  lUfiiculties.  Fii-st,  the  ilefendant  has  here  the  same  adva 
as  in  un  action  of  drtinui;  tiiat  of  waging  his  law,  or  purging  himself  of  tht 
by  oath,  if  he  thinks  ]>i'oper.(^r)  Soconilly,  in  an  action  of  debt  the  pli 
must  )>r<>ve  the  whole  debt  he  claims,  or  recover  nothing  at  all.  For  the  f 
one  single  cause  of  action,  fixed  and  determined;  and  which  therefore, 
proof  varies  fixim  the  claim,  cannot  he  looked  upon  as  the  same  contract  w] 
the  performance  is  sued  for.    If  therefore  I  bring  an  action  of  debt  for 

If.  Sufn  iUl.  e.  44.  CI  T.  K.  B.  110. 

,r:  ITO.  Chi.  SA.  4>;,  1<)  Srr  Aiifvodil,  Na  111.  1 1. 

■As  to  what  iH  evidcnc»or  knowledpo.  xce  4C«mp.  108.  2  Rtra.  1204.  2  Bi 
But  tlie  owni-r  U  not  uni'wenil)lp  for  tlie  Br»t  miwhipf  donp  liv  a  dog,  a  bull,  ot 
tsme  animal.  Bull.  X.  P.  77.  It'  Mod.  ;i;t3.  iA.  Kayni.  OOH.  Yrt  if  ho  should  ea 
don  into  a  li(-ld  where  lie  hitni<i'lf  \*  a  tre«|inw<er,  and  the  dog  should  kill  »b<>e] 
(hougii  Ihe  first  nlieiioi'.  might  lie  iitalnl  un<l  |>rov(>d  as  an  sgimvation  of  the  It 
Burr,  ac.'a.  2  Lev.  172.  But  irhei'o  n  fiiTce  and  vioiouK  dog  is  kept  chained  I 
defence  of  the  pn-mises.  und  nny  one  incauliotu'ly,  or  not  knowing  of  it.  shouk 
near  iw  to  )»■  imured  by  it,  no  action  ran  bo  mnin'tnined  by  the  person  imured.  i 
he  was  seeking  the  owner,  with  whom  he  had  biisineiw.  Bates  rt.  Croiibie.  M.  T.  1 
the  King's  Bench.  If  a  man  nctH  trans  in  liisown  ground",  Imt  baited  with  surh 
icented  articles  as  allure  the  tifighfiouriiig  dogs  from  the  premises  of  the  ow: 
from  the  highwavx,  the  owner  of  a  ducc  ii^ured  may  muntain  au  Mtion  upon  tl 
U  East,  227 ;  but  see  Hot  vt.  Wilkes,  3  Bar.  &  Aid.  304.— CBinr. 
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•«  Dot  At  libeilT  to  prove  a  debt  of  20/.  and  recover  a  verdict  thereon  :(ti)  any 
man  thas  if  1  bring  an  action  of  detinue  for  a  horse  I  can  tliereby  recover  an 
ex.  For  I  fiul  in  the  proof  of  that  contract,  which  my  action  or  complaint  has 
iiie|«ed  to  be  apeeillc,  express^  and  determinate.**    Bat  in  an  action  on  the  case, 

00  vbat  m  called  an  indMtahts  as9ump$ity  which  is  not  brought  to  compel  a  spe- 
ciie  perfbrmance  of  the  contract,  but  to  recover  damages  for  its  non-perform- 
Ascr,  the  implied  a$$mmp$itf  and  consequently  the  damages  for  the  breach  of  it, 
Are  in  tbeir  nature  indeterminate ;  and  will  therefore  adapt  and  proportion  them- 
•rJres  to  the  tmtli  of  the  case  which  shall  be  proved,  without  being  confined  to 
Uw  precise  demand  stated  in  the  declaration.  *For  if  any  debt  be  proved,  ^ ^|  f*^ 
L'Vrrer  lees  than  the  sum  demanded,  the  law  will  raise  a  promise    l> 

/^v  tmnto^  and  the  damages  will  of  course  be  proportioned  to  the  actual  debt. 
N»  that  I  may  declare  that  the  defendant,  being  indebted  to  me  in  80/.,  undertook 
or  promkied  to  pay  it^  but  failed;  and  lav  my  damages  arising  fh>m  such  failure 
SI  vbat  sun  I  please :  and  the  juiy  will,  according  to  the  nature  of  my  proof, 
slluw  me  either  the  whole  in  damages,  or  any  inferior  sum.  And,  even  in  actions 
of  M-r,  where  the  contract  is  proved  or  admitted,  if  the  defendant  can  ^ow  that 
h»  ksih  discharged  any  part  of  it,  the  plaintiff  shall  recover  the  residue.(t;) 

The  form  of  the  writ  of  debt  is  sometimes  in  the  debet  and  detinet,  and  some- 
tiiD«e  in  the  detimti  only:  that  is,  the  writ  states,  either  that  the  defendant  owes 
saU  onja^tly  detains  the  debt  or  thing  in  question,  or  only  that  he  unjustly  detains 
n  It  14^  bnmght  in  the  debet  as  well  as  detinet,  when  sued  by  one  of  the  original 
<^iairarting  parties  who  personally  gave  the  credit,  against  the  other  who  per- 
•ossUy  tnoarTed  the  debt,  or  against  nis  heirs,  if  they  are  bound  to  the  payment ; 
B*  by  the  obligee  against  the  obligor,  the  landlord  against  the  tenant,  Ac.  But, 
::  :  l«r  ltn»u^it  by  or  againnt  an  executor  for  a  debt  due  to  or  from  the  testator, 
•i.>.  U'*t  U'lng  his  own  debt,  nhail  be  sued  for  in  the  ddinet  only.(ir)  So  also  if 
t.-  artion  U?  for  gcxniH,  or  com,  or  a  horse,  the  writ  shall  be  in  the  detinet  only; 

1  •  L"  thinjf  but  ahum  of  money,  for  which  I  (or  iny  ancestors  in  my  name)  have 
J*  .>i.«tialiy  contracted,  in  properly  considered  as  my  debt.  And  indeed  a  writ  of 
-  '-f  ID  the  dtimet  only,  for  gcKxis  and  chattels,  is  neither  more  nor  less  than  a 
i-rv  writ  of  dettnue;  and  is  followed  by  the  very  same  jud«^nient.(jr) 

:  A  t^ivenant  also,  containe<l  in  a  deed,  to  do  a  direct  act  or  to  omit  one,  is 
u^-ZL.frT  *pwies  of  express  contract,  the  violation  or  hn^ach  of  which  \h  a  civil 
--/^rj  As  if  a  man  covenants  to  be  at  York  by  such  a  day,  or  not  to  exercise 
»  :nhW  in  a  {lartioular  place,  and  is  not  at  York  at  the  time  appointed,  r 4c icy 
-c  •♦■arrie*  on  his  trade  in  the  ])Iace  forbiihlen,  these  are  direct  breaches  •■ 
*4  L^  crivenant ;  and  may  be  perhaps  greatly  to  the  disadvantage  and  loss  of 
•j.*-  4^'T«-oantee."     The  remedy  for  this  is  by  a  writ  ot  covenant  :(j^)  which  directs 

•  ^^  Uf  jar**.*-    1>y*r,  219.    t  RolL  Abr.  7(M.    1         (»>P.  N.  B.  119. 
9^'9  z.*  («;  Kjwt.  Entr.  174. 

•  bd  ■«»  S7      fblklbM.  (i'>P.  N.   B.145. 


"  Th»  »  no  lonirer  the  vtme:  for  it  in  now  conipletely  pottled  that  the  plaintiff  in  an 
h'.-  o  **(  'Mfi  mav  jirove  and  re<x)ver  leM  than  the  8um  demanded  in  the  writ.  8ee  Bla. 
JL  .Jl'l.    1  ll«-n.  bla.  249.    11  Eaut,  02.--AKrHiM)LD. 

*'.-  jvt^nrnt  lieing  final  in  the  fir«t  im^tance  (suing  a  writ  of  injury  and  wager  of 
j»  .  AT-nc  (M^oome  almost  obtK>lete)  renders  d<»ht  on  nimjjle  contract,  as  well  as  specialty, 
t  ti  *unt-  form  of  action,  and  it  i>»  of  daily  occnirrenoe. — <'HiTTr. 

*  bv  an  «*x|ir«iMi  oorenant  a  man  is  bound  to  perfonn  what  he  covenants  at  all  events. 
r^v  «lw««  in  a  leaae  tht^e  is  an  expretis  unqualiiie<l  covenant  on  the  part  of  the  tenant 
*•*  }mt  rwU  hm  m  obliged  to  pay  it  during  the  term,  although  the  houM*  be  burne<l  down 
kftfi  e^  t^j  oot  eiuoy  the  u:^  of  it.  Shudbrick  ivt.  Salmond.  3  Burr.  ItK^T.  Bt^lfour  r«. 
V««c'e.  1  T.  R.  310.  This  is  certainly  a  great  hanUhi(>  to  li*s«see«  where  they  are  not  by 
'•j^  prn>irwM«u  of  their  lease  obliged  to  rebuild  :  and  m  such  cas(*s  we  ac<^nlingly  find 
m  baa  been  bad  to  a  court  of  equity  to  obtain  an  iixjunction  against  the  lessor 
_  as  law  for  the  recovery  of  the  rent, — which  has  generally  Inn^n  granted,  on 
W  Ube  l«awe'a  surrendering  the  lease.  Cambden  vt,  Morton,  in  Cane.  £.  4  Geo. 
::i  Vn.  1M«.  N.  P.  473.    Brown  m.  Quilter,  Anibl.  619. 

TW  avm^HiAor  is  abo  answerable  for  even  the  act  of  Go<l,  as  damage  by  lightning, 
*r..  d  W  taw  Ml  excepted  it  in  his  covenant.  Brecknock  and  Abergavenny  Ganal 
"--ipiMM  ML  ftilsfcsfd,  6  T.  R.  7&0. 

U  ^m  aat  ba  nnnnrnsiirr  lo  point  oat  a  distinction  between  corenants  in  geiMral 
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the  sheriff  to  command  the  defendant  geneniUy  to  keep  his  covenant  will 
piaintifl*,  (without  specifying  the  nature  of  the  covenant,)  or  show  good  < 
to  the  contrary :  and  if  he  continues  refractory,  or  the  covenant  is  aireac 
broken  that  it  cannot  now  bo  s])ecifically  performed,  tlien  the  subsequent 
ceedings  set  forth  with  precision  the  covenant,  the  breach,  and  the  loss  ^ 
has  happened  thereby;  whereupon  the  jury  will  give  damages  in  proportit 
the  injury  sustained  by  the  plain tiif,  and  occasioned  by  such  bi*each  of  th 
fcndant's  contract. 

There  is  one  species  of  covenant  of  a  different  nature  from  the  rest;  and 
is  a  covenant  rtul,  to  convey  or  dispose  of  lands,  which  seems  to  bo  partly 
personal  and  partly  of  a  real  nature.(j)     For  this  the  remedy  is  by  a  sp 
writ  of  covenant,  for  a  specific  performance  of  the  contract  concerning  ce 
lands  particularly  described  in  the  writ.    It  therefore  directs  the  sheriti'  to 
mand  the  defendant,  here  called  the  deforciant,  to  keep  the  covenant  ; 
between  the  plaintiff  and  him  concerning  the  identical  lands  in  question 
upon  this  process  it  is  that  fines  of  land  are  usually  levied  at  common  la 
the  ])laintiff,  or  person  to  whom  the  fine  is  levied,  bringing  a  writ  of  cov€ 
in  which  he  suggests  some  agreement  to  have  been  made  between  him  ao 
deforciant,  touching  those  ])articular  lands,  for  the  complexion  of  wlii< 
brings  this  action.     And,  for  the  end  of  this  supposed  difference,  the  fi 
finalis  coticordia  is  made,  whereby  the  dei'orciant  (now  called  the  cognizo 
knowledges  the  tenements  to  be  the  right  of  the  plaintiff,  now  called  tlw 
nizee.     And  moreover,  as  leases  for  yeai*s  were  formerly  considered  only  u 
tracts(6)  or  covenants  for  the  enjoyment  of  the  rents  and  profits,  and  not  \ 
*1581     conveyance  of  any  real  interest  in  the  land,  ♦the  antient  remedy  f 
-'     lessee,  if  ejected,  was  by  a  writ  of  covenant  against  the  lessor,  \o  n 
the  tenn  (if  in  being)  and  damages,  in  case  the  ouster  was  committed  I 
lessor  himself:  or  if  the  term  was  expired,  or  the  ouster  was  committe<J 
stranger  claiming  by  an  elder  title,  then  to  recover  damages  only.(c)" 

No  person  could  at  common  law  take  advantage  of  any  covenant  or 
tion,  except  such  as  were  parties  or  privies  thereto;  and,  of  course,  no  g 
or  assignee  of  any  revei^sion  or  rent.  To  remedy  which,  and  more  effec 
to  secure  to  the  king's  grantees  the  spoils  of  the  monasteries  then  new 
solved,  the  statute  o2  Hen.  Vlll.  c.  84  gives  the  assignee  of  a  reversion 
notice  of  such  assignment  )(>/)  the  same  remedies  against  the  particular  t 
by  entry  or  action,  for  waste  or  other  forfeitures,  non-pa3*ment  of  rei 
non-performance  of  con<iitions,  covenants,  and  agreements,  as  the  assignc 
self  might  havo  had;  and  makes  him  equally  liable,  on  the  other  hand,  f 
agreed  to  be  ])erforme(l  by  the  assignor,  excei)t  in  the  case  of  warranty. 

3.  A  p^onli^e  is  in  the  nature  of  a  verbal  covenant,  and  wants  nolhi' 
the  soUninitv  of  writiuix  and  sealini;  to  make  it  absolutelv  the  same.     If 
fore  it  be   to  do  any  explicit  act,  it  is  an  express  contract,  as  much 
covenant;  and  the  broach  of  it  is  an  equal  injury.     The  remed}'  indeed 
exaetiv  the  same:  since,  instead  of  an  acticm  of  covenant,  there  onlv 
action   upon  the  case  for  what   is  calleil   the  assvmpi^it  or  undertaking 
defendant;  the  failure  of  ])crf()rming  whieh  is  the  wrong  or  injury  dont 
ilaintitf,  the  daniMires  whereof  a    jurv  are   to  estimate  and  settle,      j 
milder  jn-oniises.  undertakes,  or  as^unles  to  Cains  that  he  will  build  an 
his  house  within  a  time  limited,  and  fails  to  do  it;  Caius  has  an  action 
case  against  the  builder,  for  this  breach  of  his  express  promise,  undertal 

(■   null,  nil  K.  N.  n.  146.  ('I  Wto.  AIt.  tit.  r/»»vfi/in(.  33.    F.  N.  B.  47<*i. 

(-,  <••«'  1..    k  li.  <  h.  11.  (f.  I'o.  Litl.  'l\h.    M»Kir.  S70.    Cri».  Jnc.  145. 

(»)  S«'i'  iNHik  ii.  ih.  •••. 


1 


nn<l  those  secured  by  a  jJtMinhy  or  forfriiure.     In  the  latter  case  the  obligee 
election  either  to  \>v\\\fL  an  action  of  del>t  for  the  penalty,  or  to  proceoil  u|)on  the  c 
nn<l  recover  in  dama^'cs  more  or  less  than  the  penalty  Mies  quolies;  but  he  cam 
recourse  to  both.     Lowe  rs.  Tci-rs.  4  Hurr.  22l28.    8ee,  further,  on  eovenants,  in 
Butler's  Notes  on  Co.  bitt. — Arciiholu. 

"The  writ  of  c(»venant  real  (together  with  almost  all  other  real  actions) 
ftboli8he<i  by  the  stat.  3  &  4  W.  IV.  c.  27,  a.  30.— Stewart. 
110 
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ctnu^$ii;  and  ahmll  recover  a  pecuniary  satisfaction  for  the  iniary  snstainod  by 

Mi'b  udaj."    So  also  in  the  case  before  mentioned,  of  *a  debt  by  simple    r  ^leA 

ruotracu*if  the  debtor  promises  to  pay  it  and  does  not,  this  breach  of    ^ 

fintmise  entitles  the  creditor  to  his  action  on  the  case,  instead  of  being  driven 

:•>  sn  action  of  debt.(«)    Thus,  likewise,  a  promissory  note,  or  note  of  hand 

biti  Boder  aeal,  to  pav  money  at  a  day  certain,  is  an  express  assumpsit;  and 

tike  payee  at  common  law,  or  oy  custom  and  act  of  parliament  the  endorsee,(/) 

ouy  recover  the  value  of  the  note  in  damans,  if  it  remains  unpaid.    Some 

^^trenenta  indeed,  though  never  so  expressly  made,  are  deemed  of  so  im- 

l*.rtant  a  nature  that  they  ought  not  to  rest  in  verbal  promise  only,  which  can- 

i*-t  Ur  proved  but  by  the  memory  (which  sometimes  will  induce  the  perjury) 

i'{  vitut.'Mies.    To  prevent  which,  the  statute  of  frauds  and  perjuries,  29  Car. 

II  c\  'S,  enacts,  that  in  the  five  following  cases  no  verbal  promise  shall  be  suf- 

i-  ^nt  w  ground  an  action  upon,  but  at  the  least  some  note  or  memorandum  of  it 

s-u^ll  be  made  in  writing,  and  signed  by  the  party  to  be  charged  therewith: 

1.  Wbrre  an  executor  or  administrator  promises  to  answer  damages  out  of  his 

ovD  estate.    2.  Where  a  man  undertakes  to  answer  for  the  debt,  default,  or 

A3«carnage  of  another.    8.  Where  any  agreement  is  made  upon  consideration 

oi  Aarriage.    4.  Where  any  contract  or  sale  is  made  of  lands,  tenements,  or 

Lcrfrditaments,  or  any  interest  therein.     5.  And   lastly,  where  there  is  any 

arivrmeni  that  is  not  to  be  i>ertbrmed  within  a  year  iVom  the  making  thereof. 

I^  aii  tbeT»e  cases  a  mere  vernal  assumpsit  is  void.'* 

(n4B«^ft.  (r)fi!MbookU.ch.aO. 

^  I:  i»  wortliT  of  n^uinrk  that  the  leamod  commentator  hafl  not  eitlier  name<l,  do- 
'••I.  ••r  t\vii  a11u<1<'41  to  tho  c*i>nsiU<*rati<>n  ri'<|iii^ito  to  Mui>{><>rt  an  a^*«umi*sit ;  and, 

-  -   :  -•  :i."r»'  rt-m;irkahl*\  th«'  t'Xaniplo  jmt  l>y  him  in  tlu*  t<'Xt  in  onh-r  to  iUu>trato  tho 

-T'  '-f  :*!♦-  a«  ti<*n  i!*.  in  th«»  t«»rm.«*  in  whirh  it  is  thcro  stat<»<l,  a  o;u*«»  o\'  nudum  jHirtum. 
^.    1  K  .11.  A».r.  \*.   1.  41.     iKx-t.  A  Stud.  ii.  eh.  24.  and  '»  T.  H.  1 W  that  thv  action 

-  ■  r.  •:  \i"  t«»r  :i  in4»r»»  n<»n-1'«*a«*an<*e  unhv^'t  the  proniist'  is  foiin(h><l  on  a  r<>nsi<h»ration.) 
T     •  r-uuirk  fHi^ht  not — n<'ither  waiM  it  intende<i — tochTo^^lo  Inun  the  merit  of  u  justly- 

-  ra:«-^l  wnt-'f,  who  for  rom|»r«*li»»nsive  desi;»n,  himiiious  urrangrnient,  and  i'h»ganco 
.    :.».«fi  i-  unnvalhti.    »S*l«r.  N.  V.  4.'*. — C'iiittv. 

*  7..-  •*•  i'r"%  i^i'-n*  in  the  ^tatute  have  prmluct-il  many  <loi'i>i<»ns.  both  in  tlic  courts  of 
.  »  -r.i  ^^^ii^.•\.    St.*  /.  <'hitly*s  Cnni.  L.  prr  t'*f.     It  is  now  M'tth'<i  that  if  two  j.vrsons  go 

•  A  •:.   :-   *nl  «•!»«'  urdiT  prxnls,  and  the  othrr  say,  **  If  he  <lo«»s  not  nay,  I  will."  or,  **  I 

*  ".  -•-  y  •'!  j«aid.'*  h»*  i««  not  U)und  unh^s  his  en;:a«:«'n!«*nt  i**  re<luc»»<l  into  writing.  In 
;  •'-  '.  .*.•--  th<*  <|Ut*«tion  is  wh<»  is  the  huyer.  or  to  wliom  the  eriniit  is  jiiven.  and  who 
f  *:.*  •■^r»*:%  .  and  that  «|U<*>tion.  from  all  th»»  <'ireumstanre«i,  mu«<t  1m»  aseertaine<I  hy  the 

.-.    *■  r  ;:  th«»  i»«-nM»n  for  wh«H*<»  U'^e  the  ;rood-  are  furnisheil  he  liahle  at  all,  any  promise 

*  •  --T'l  }«-r-.'n  t«»  di-4h:irj!e  the  deht  must  he  in  wrilinjf.  otherwise  it  is  voi<i.    '2  T.  K. 
n.   M     K«|-.  l-i>.     1   li»»s.  ti  Pul.  1"»S.     Mutual  |iroini>es  to  marry  ne***!  not  he  in 

1    \'  z     "'•'  •?.»tut»*  relate-*  only  to  agn*<*nients  ma<h»  in  eon^i'h'ration  of  the  marria^ie. 

*         -    1.-  :    ♦  \' ••••^liiia  thp-e  Y«'ars  from  the  makin;:  therenf,  aiid   in  which  the  rent 

"   -'-.-:   jv.  -•i»;!'  t't  twr>-thinU  ^'f  tin*  improv***!  value.  i>  pMnl  uithout  writing:;  hut  all 

--  r    r  ,   i«  .!-••*  or  ai!r»em«Mit«<  for  any  intere^^t  in  land-*  have  the  ethvt  of  estates  at 

»        -.  \       I'^iJl.  N.  I*.  -7',».     All  det-laration-i  of  trusts,  except  such  as  result  hy  impli- 

•    '.     :  Uw.  UiU-l  he  ma«ie  in  wriiin^r.    l!l»  Car.  II.  c.  .'*>,  hs.  7.  >^.     If  a  promise  de|H'nds 

-     ..  4  ^  :i!  nj«-i««  V  whieh  mav  or  mav  not  fall  within  a  year,  it  is  not  within  the  statute, 

.   I  ;  •    ■ .--   t  •  \A\  a  -uiu  of  moufy  upon  a  de.iih  or  marriaj:»».  or  up«»n  tin*  return  of  a 

•  •     ;.*i.   .»  hji«  \  hv  will,  ir*  i:oo<l  hv  parol :  for  ^ueh  a  promise  njav  hv  ]M>-;'»ihility 

-'■'  --■.•'{  w.tl.m   the  year,    ii  iWirr.  I'JTS.     I  Salk.  *><>.    ,'»  Salk.  '.»,  i"fcc.     Partial  |M»r- 

-     .-    -    «  •*:  n  th-  y.-ar.  when*  the  ori^rifial   un«ler-tandin;»   is   that    the  wh«»le  is  to 

•■  -     .  •■  •  4  !"f:j»*r  i'*Ti«-l.  dot»^  n«)t  take  the  c.i<«»  out  of  ilio  ^tatut«*.     11  F-i'^t.  14-.     Hut 

-  fT."-  a  u!»'l.  rtakin*;  to  pay  the  <Ieht  of  anaher  [<  void.  unl«"»s  a  pM>«l  imih^-  dera- 
(•  •-  ^r*   in   thi-  writin::;  and  the  conoidei.iiii'n.  if  any.  cannot   he  provinl  hv  j»arol 

-  .       '»  IU*i.  I«».     If  a  jrnminir  erop  in  pjir-ha^tMl  without  writing:,  the  airnement, 

-  :  *rr  •'Xf-uti«»n.  nriy  In*  put  an  end  t<»  hy  parol  notic*.    <'»  ICii-t,  tin'J.     lUit  a  court 

-  . .  :.  w.Il  «|»-.T»-**  a  teiK'i-itie  p(*rtorinance  of  a  verhal  contract  when  it  i-*  t^onfe-^s^**!  by 
i  :      r.  **f.:  ;n  by»  answer,  or  when  ther«»  has  Imm'u  a  jMirt  ]H.'rforman<*e  of  it.  aj»  hy  jwiy- 

■- •  /  r«ft  of  th**  o<»n-ideralion-money.  or  hy  t*nterin>!  and  exiwudini;  money  uinm  the 
Mi*:*  J*  aorfti  iN'U  |*r4vliid«»  the  party  fr<mi  denying  the  exi!»ten<'e  of  the  contra**!,  and 
*•"■««  ;k»t  tiicfe  <an  1k»  no  fraud  or  |>erjury  in  ohtaintng  the  executi<»n  of  it.  3  Vet.  Jr. 
*i   •T».  TU.     fiat  lord  Eldon  •vauu  to  think  that  a  vpocific  i>erformanc6  cannot  be 

111 
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From  thcRO  express  contracts  the  transition  is  easy  to  those  that  are  ( 
imptietl  by  law;  Ti'hich  are  sucli  an  reason  and  justice  dictate,  and  which  tb 
foi'C  the  utw  prcsuniCH  that  every  man  has  contracted  to  perform,  and  upon 
presumption  mattes  him  anawcrahlo  to  such  persons  aa  suffer  by  his  non* 
ibrmanoG. 

Uf  this  nature  arc,  first,  such  as  are  necessarily  implied  by  the  fandaine 
constitution  of  jrovemnicnt,  to  which  every  man  is  a  contracting  party.  . 
*irD1  ^^^^  '^  '^  ^''^^  every  pci-son  *is  bound  and  hath  virtuallv  acreed  to 
-I  such  particular  sums  of  money  as  arc  charged  on  him  by  the  scnte 
or  assessed  by  the  interjiretation,  of  the  law.  For  it  is  a  part  of  the  orig 
contiiict,  entoroj  into  by  «U  mankind  who  partake  the  benefits  of  societj 
submit  in  all  points  to  the  municipal  constitutions  and  local  ordinances  of  t 
state  of  which  each  individual  is  a  member.  Whatever  therotbre  the  laws  m 
any  one  to  pay,  that  becomes  instantly  a  debt,  which  ho  hath  beforehand  > 
traeted  to  discharge.  And  this  implied  agreement  it  is  that  gives  the  pi 
tilf  u  right  to  institute  a  second  action,  founded  merely  on  ttio  gcncrul 
tract,  in  order  to  recover  such  damages,  or  sum  of  money,  as  are  assessed 
the  jury  and  adjudged  by  the  court  to  be  duo  from  the  defendant  to  the  p 
titf  in  any  former  action.  80  that  if  he  hath  once  obtained  a  Judgment  agi 
another  mr  a.  certain  sum,  and  neglects  to  take  out  execution  thereupon,  he 
afterwui'ds  bring  an  action  of  debt  uj>on  this  judgment,(9)  and  shall  no 
put  ujHjn  the  pi-oof  iif  the  original  cause  of  action ;  but  upon  showing  the  j 
mcnt  once  ohmiiu'd  kiIII  in  full  lorce  and  yet  unsatisfied,  the  law  inimcdii 
1,  thai  by  the  original  contract  of  society  the  defendant  hath  contn 
and  is  bound  to  pay  it.  Tliis  method  seems  to  have  been  invented  1 
reiil  actions  wero  more  in  use  than  at  present,  and  damages  were  pcrmitU 
bi*  recoverifi  tlicreoii ;  in  order  to  have  the  benefit  of  a  writ  of  capias  to 
the  dofi>ndant's  Imdy  in  execution  for  those  damages,  which  process  was  « 
able  ill  an  action  of  debt,  (in  conseipience  of  the  statute  26  Edw.  III.  c.  17, 
not  in  an  action  real.  Wherefore,  since  the  disuse  of  those  real  actions,  ac 
of  debt  upon  judgment  in  jiersonal  suits  have  been  pretty  much  disco 
nanccd  by  the  courts,  as  being  generally  vexatious  and  oppressive,  by  bi 
ing  the  defendant  with  the  ciisls  of  two  actions  instead  of  one. 

On  the  same  i>rinciplc  it  is  (of  an  implied  original  contract  to  submit  t 
*iri  1     ''"''^'^  "''  ^^"^  community  whereof  we  are  members)  *that  a  forfeitui 

'  J  posed  by  the  by-laws  aii<l  private  ordinances  of  a  corponition  upoi 
that  liclong  to  the  body,  or  an  anicifemont  set  in  a  court-leet  or  court-l 
upon  any  of  the  suitors  to  the  court,  (for  otherwise  it  will  not  be  bindin; 
immediately  cii-ntcs  a  debt  in  the  eye  of  the  law ;  and  such  forfeiture  or  an 
mcnt.  if  unnaiil,  works  an  injurj-  to  the  party  or  parties  entitled  to  rccci 
lor  which  the  remedy  is  by  action  of  debt.d) 

The  same  reason  may  with  cfjual  justice  be  applied  to  all  penal  statalcf 
is,  such  acts  of  parliaineiit  whereby  a  forfeiture  is  inflicted  for  transgrcssit 
provisions  thcivin  enacted.  The  jtarty  offending  is  here  bound  by  the  I 
mental  contract  of  societv  to  obcj-  the  directions  of  the  legislature,  and  pi 
forlcilure  incurred  to  snch  perwouh  as  the  law  requires.  The  usual  appli< 
of  this  forfeiture  is  cither  to  the  jtarty  aggrieved,  or  else  to  any  of  the 
subjects  in  i^-nerat.  Of  the  ttiriner  sort  is  the  forfeiture  inflicted  b 
statute  of  ^\iiiclicstcr(A)  (explained  and  enforced  by  several  subttcquen 
tutes){/)  u]ion  the  hundivd  wherein  a  man  is  robbed,  which  is  meant  to 
the  hundivdiii-s  to  make  hue  and  ciy  alter  the  felon;  for  if  they  tak 

('iLjw.'>r  .M,.ii'riu<.']:^->.  ,1,-j:  miiIcI  u.'  stcu.  n.  ci.  «Oto.ii.  1 

('J5K.T.I4.    Hol^■.■:ll.  (l~Il.r.  34. 


dpcrciHl  ir  tlip  'li'fcniliiiit  in  bi!>  iinsn-rr  mlniils  n  pnrol  agreement,  and  at  th«  sanr 
inHiHls  ii|xin  the  lM-iiplit  of  ibi'  Ktiitiiie.  G  Von.  Jr.  ,17.  If  one  party  only  signs  an 
meat,  he  i*  I)oun<l  l>y  it :  .iikI  if  nn  nf!re<>mont  in  hy  parol,  but  it  is  agreed  it  si 
reduced  into  writinfc,  and  iIiih  ix  jirevciit^d  by  the  fraud  or  one  of  the  psrtin,  n 
ancenf  it  will  be  decreed.  2  Bro.  5lU,  5l);>.  5<}C.  See  3  Woodd.  Lect  Ivii.  and  Fonl 
Tr.  of.  Eq.  b.  I.  c.  3,  M.  8,  0,  vrbcro  this  sultjcet  is  ftally  azkd  learnedly  d 
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tWf  iUad  •aeoMd.    Bat  otherwise  the  party  robbed  is  entitled  to  proeecate 

ikm  bj  ft  spacud  action  on  the  cane,  for  damages  equivalent  to  his  loss.  And 
9f  ite  «ne  natore  is  the  action  ffi  ven  by  statute  9  Geo.  I.  c.  22,  conunonly  called 
tW  Mark  act,  against  the  inhabitants  of  any  hundred,  in  order  to  make  satis- 
Utxiom  ia  danuigea  to  all  persons  who  have  suffered  by  the  offences  enumerated 
lad  sade  Mony  by  that  act.  But  more  usually  these  forfeitures  created  by 
catstc  are  given  at  large  to  any  common  informer;  or,  in  other  words,  to  any 
«r^  peraoQ  or  peraoos  as  will  sue  for  the  same :  and  hence  such  actions  are 
aiM  p  ipwiifr  actiona,  because  they  are  given  to  the  people  in  general.(m)  Some- 
:.»«•  one  part  is  given  to  the  king,  to  the  poor,  or  to  some  public  use,  and  the 
ocftcr  pmrt  to  the  'informer  or  prosecutor:  and  then  the  suit  is  called  r^^M 
i  f«i  turn  action,  because  it  is  brought  by  a  person  "^i  tarn  pro  domino  *- 
r^.  dr.,  fHAM  pro  se  in$o  in  hae  parte  seqtHtur."  If  the  king  therefore  himself 
ruaaeaoes  this  suit,  be  shall  have  the  whole  forfeiture,  (a)  But  if  any  one 
iMk  beirna  a  qui  torn,  or  popular  action,  no  other  person  can  pursue  it :  and 
tW  renUcc  pissed  upon  the  defendant  in  the  first  suit  is  a  bar  to  all  others, 
■a4  ftNicloiqve  even  to  the  king  himself.  This  has  fV^uently  occasioned 
iitadcrs  to  procure  their  own  friends  to  begin  a  suit,  in  order  to  forestall  and 
yrarcat  other  actions:  which  practice  is  in  some  measure  prevented  by  a  statute 
■aif  ia  the  reign  of  a  very  sharp-sighted  prince  in  penal  laws,  4  Hen.  VII.  c. 
9^  which  cnacta  that  no  recovery,  otherwise  than  by  verdict^^btained  by 
^*ilMon  in  an  action  popular,  shall  be  a  bar  to  any  other  action  prosecuted 
v<««  tUe.  A  provision  that  seems  borrowed  fVom  the  rule  of  the  Boman  laWy 
uai  if  n  person  was  acquitted  of  any  accusation  merely  by  the  prevarication 
•■^ihf  s/Yu*M*r.  a  new  prosecution  might  be  commenced  agninst  him.(o) 

A  ••^^>n>J  olai^H  of  implied  contracts  urc  such  uh  do  not  uriMi^  from  tlie  express 
1  t'-rm. nation  of  any  c*ourt,  or  the  |K>}4itivo  direction  of  any  Htatute;  but  from 
utar^  rcms^ni,  and  the  just  construction  of  law.  Which  class  extends  to  all 
r'*^3ip;ive  vkntierinkiniTH  or  rtssumpsiU ;  which  though  never  perhaps  actually 
r^>  r«t  «-<>nMantly  arise  from  the  general  implication  and  intendment  of  the 
•  ar*  -.f  jadicatun*.  that  everj-  man  nath  engage<l  to  perform  what  his  duty  or 
.  .*     -  rv.|nires.     Thus, 

I  li  I  ompl«»y  a  (>enum  to  transact  any  business  for  me,  or  perform  any  work, 
'1^  ^v  implicfi  that  I  undertook  or  assumed  to  pay  him  so  much  us  his  lnl>our 
>vrrfl.  And  if  I  neglect  to  make  him  amends,  he  has  a  remedy  for  this  in- 
.w-T  ST  hrinirin^  his  action  on  the  case  u\yon  this  im])lied(i^Mm/>«if;  wherein  he 
.*  »:  i]^f*rTy  to  suirtrest  that  I  promised  to  pay  him  as  *much  as  ho  r*|iH> 
--•^•na*»ly  «h'<nTVi'd.  and  then  to  aver  that  his  trouble  was  really  worth  ^ 
«>>  a  partif-ular  sum.  which  the  defendant  has  omitted  to  pay.  But  thisvalua- 
V-  fi  •;  ht«  tnmhie  is  nubmitted  to  the  determination  of  a  jury;  who  will  assess 
»«'£.>  ^am  in  damages  as  they  think  ho  really  merited.  This  is  called  an 
tM«»f'*«f  4in  a  mtantvm  mem  it, 

Z  Tbrrr  is  mlso  an  implied  assumpsit  on  a  quantum  luih^t,  which  is  vcnk'  simi- 
*.•  ^*  ib^  former.  I>eing  only  where  one  talces  up  g(K>ds  or  wares  of  a  trades- 
t^.  vith'^ot  expressly  agreeing  for  the  price.  There  the  law  concludes,  that 
h^a  ]f«rtie4  did  intentionally  agree  that  the  real  value  of  the  goods  should  be 
:i^i.  Mikii  an  action  on  the  case  may  be  brought  accordingly,  if  the  vendee  ro- 
ttm*  v»  i^av  that  value. 

•  A  third  species  of  implied  assumpsits  is  when  one  has  had  and  received 
ft  «wr  tw^ioDginff  to  another,  without  any  valuable  consideration  given  on 
■->  r*-riT«fr>  part;  for  the  law  construes  this  to  he  money  had  and  n^wived 
'•  \t0t  B*r  of  the  owner  only ;  and  implies  that  the  penwm  so  receiving  pro- 
t  •^r  and  nodcrtook*  to  account  for  it  to  the  true  pniprietor.  And,  if  he  un- 
•«^.T  iKaiaa  it,  an  action  on  the  case  lies  against  him  for  the  breach  of  such 
^fot4  prpmiae  and  andertaking;  and  he  will  be  made  to  re}>ay  the  owner  in 
i*«ageea«  eqatTalcnt  to  what  he  has  detaine<i  in  violation  of  such  his  promise. 
TiM  m  a  nty  axUaaiTe  and  beneficial  remedy,  applicable  to  almost  every  case 

a.ca.«.  (•)  J/.  €7,  u,  t. 

r.csM. 

Ill 
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wbero  tho  defendant  has  rcccivod  money  which  ex  wquo  el  bono  ho  ought 
fund.  It  lies  for  money  paid  hy  mistake,  or  on  a  coniiideration  which  b 
to  iui!,  or  through  imposition,  extortion,  or  oppreBBion,  or  where  any 
advantage  la  taken  of  tho  plaintiffs  Bituation.( ;>) 

4.  Where  a  pcraon  has  Imd  out  and  expended  his  own  money  for  th« 
anotlior,  at  hiit  rcqucttt,  the  law  implies  a  promise  of  repayment,  and  an 
will  lie  on  thio  assumpsit. (g)" 

*1IU1         ^'  *J^i^*^^'i'**>i  fiHhJy,  upon  a  stated  account  between  two  mer 

-I     or  other  perHons,  the  law  implies  that  he,  against  whom  the  I 

appears,  hue  engaged  to  pay  it  to  the  other;  though  there  be  not  any 

Eroiuise.    And  ttoin  this  miplicntion  it  is  frequent  fur  actions  on  the  caa 
rought,  declaring  tliut  tlio  plaintiff  and  defendant  had  settled  their  ai 
togctlier,  insiniul  computassent,  (whii-h  gives  name  to  this  species  of  aaat 
and  that  the  defendant  engaged  to  pay  tho  plaintiff  the  balance,  but  hi 
neglected  to  do  it.    But  if  no  account  haii  been  made  up,  then  the  legal  i 
is  by  bringing  a  writof  accoanf  (/(;coin;)u/o;(r)  commanding  the  dcfondant 
der  a  juHt  account  to  the  plaintiff,  or  »how  the  court  good  caueo  to  the  COJ 
In  this  action,  if  the  plaintiff  succeeds,  there  are  two  judgments:  thel 
that  the  defendant  do  account  (tjuod  computet)  before  auditors  appointed 
court;  and,  when  such  account  is  tinishcd,  then  the  second  judgment  is,  I 
do  pay  the  plaintiff  so  much  as  he  is  found  in  arrear.     This  action,  by  i 
common  law,(s)  lay  only  against  the  parties  themselves,  and  not  their  cxe 
because  matters  of  account  rested  solely  on  their  own  knowledge.    B 
defect,  after  many  fruitless  attempts  in  parliament,  was  at  last  rem«d 
statute  4  Anne,  c.  lU,  which  gives  an  action  of  account  against  the  oxecub 
administrators.    But,  however,  it  is  found  by  exporienec,  that  the  most 
and  effectual  way  to  settle  these  matters  of  account  is  by  bill  in  a  « 
equity,  whore  a  discoverj-  may  be  had  on  the  defendant's  oath,  without 
merely  on  the  evidence  which  tho  plaintiff  may  be  able  to  produce.     Wfa 
actions  of  accoimt,  to  com]>el  a  man  to  bring  in  and  settle  his  accounts,  i 
very  seldom  used;  though,  when  an  acc-ount  is  once  stated,  nothing  I 
cuuiiuon  than  »ii  action  upon  the  implied  (isaiimpeit  to  ])ay  the  balance. 
*1I151         ^'  *'^''*'  '*'"'  cluMi  of  contracts,  implied  by  reason  and  construi 
■I    law,  arises  uptm  this  sujiposition,  that  every  one  who  underta] 
office,  cm])loymeni,  trust,  or  duty,  contracts  with  those  who  employ  «r 
him,  to  jiiTlorm  it  with  integrity,  diligence,  and  skill.     And,  if  l>y  h 
of  cither  of  those  quulities  any  injury  accrues  to  individuals,  they  hare  t 
their  rt'niedy  in  daiiiages  by  a  siiccial  action  on  the  case.     A  tew  tn»itai 
fully  illuHlr.ilc  this  mutter.     If  an  officer  of  tho  public  is  guilty  of  nc 
duty.  <n-  a  palpable  breach  of  it,  of  non-I'Misance  or  of  mis-teasaiiee ;  iv 
sheriff  doi's  nut  execute  a  writ  sent  to  him,  or  if  he  wilfully  m»ke> 
rctni'ij  thereof;  in  Imlli  these  ca.ses  the  ]>tirly  aggrieved  shall  have  a 
on  the  case  tiir  damages  to  Iw  assessed  by  8  jury .(^t     If  a  shuritfor  gaoh 
a  prisoner,  who  is  taken  ujion  mesne  process,  (that  is,  during  the  in-ndt 
suit,)  toescu)K'.  he  is  liahlu  to  an  action  o«  fAcf(T*:.(u)     But  if,  alU-rjud 
guok'r  or  u  slicrifl'  permits  a  debtor  to  escape,  who  is  charged  in  cxecr 
a  certain  sum,  tjjc  ilebt  inunedintely  hecomes  his  own,  and  lie  isoumpe 
action  of  </<7.f,  luiug  llir  a  sum  liquiilated  and  asi-crtaint.'d,  to  satisfy  lh« 
his  whole  ileniand ;  which  ihictHnc  is  grounded(ir)  on  tho  equity  of  th 
of  Westni.  2,  i;i  Kdw.  I.  c.  11,  and  1  J!ic.  II.  c.  IJ.    An  advocate  or 


l'ji'<>.l.iti.i-i. 

"If  11  Hircty  ill  II  Uni'i  [iiiys  tlie(l<-l>t  of  the  iirini-iiuil.  he  laaj- recover  it  bad 
jirini-i^MiI  ill  lui  uctinn  iif  -Mji.iwi/imr  fur  -lo  tnueli  muiii'y  jMiid  and  odTanoed  to  hii 
in  ancient  tiiini'  thii  nciioii  inul'l  not  1h>  mninliiiiKH) ;  and  it  is  »a.id  that  the S 
the  kind  in  nliiili  tin-  pliiinthf  Mie<H-e(liHl  nns  tried  before  the  late  Ur.  J. 
l)(ir<-hi'sHT.    Hut  tills  is  iierfectlv  consistent  wiili  the  equitable  priociples  of  ai 

lU 
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tittt  becimy  th«  eaoae  of  their  client^  or,  being  retained,  neglect  to  appear  at 
1^  criaU  by  wbieb  the  cause  miscarries,  are  liable  to  an  action  on  the  case  for 
i  rvparation  to  their  injured  client.(x)'*    There  is  also  in  law  always  an  implied 
costrBct  with  a  common  inn-keeper  to  secure  his  gaest's  goods  in  nis  inn ;  with 
•  fommoa  carrier,  or  bargemaster,  to  be  answerable  for  the  goods  he  carries; 
vith  a  common  fiurier,  that  he  shoes  a  horse  well,  without  laming  him;  with  a 
coamoii  tailor,  or  other  workman,  that  he  performs  his  business  in  a  workman- 
like auoDer;  in  which,  if  they  fail,  an  action  on  the  case  lies  to  recover  damages 
lor  *soch  breach  of  their  general  undertaking.(y)    But  if  I  employ  a    r«igA 
pmoo  to  tnuisact  any  of  these  concerns,  whose  common  profession  and    ^ 
lanncea  it  ia  not,  the  law  implies  no  such  general  undertaking;  but,  in  order  to 
rkarype  him  with  damages,  a  special  agreement  is  required.  Also,  if  an  inn-keeper, 
or  other  rictoaller,  hangs  out  a  sign  and  opens  his  house  for  travellers,  it  is  an 
ia^ed  engagement  to  entertain  all  persons  who  travel  that  way;  and  upon 
tkk  aniTenal  astumpsit  an  action  on  the  case  will  lie  against  him  for  damages 
a  be,  without  good  reason,  rcftises  to  admit  a  traveller.(2)    If  an}*  one  cheats 
•e  with  lalse  cards  or  dice,  or  by  false  weights  and  measures,  or  by  selling  me 
eoamodity  for  another,  an  action  on  the  case  also  lies  against  him  for 
lagea,  upon  the  contract  which  the  law  always  implies,  that  every  transac- 
Udu  is  &ir  and  honest.(ii) 

la  rontracta,  likewise,  for  sales,  it  is  constantly  understood  that  the  seller 
ladrrtakea  that  the  commodity  he  sells  is  his  own;"  and  if  it  proves  otherwise, 
ia  action  on  the  case  lies  against  him,  to  exact  damages  for  this  deceit.     In 

!•»  riwh.  L.  1S3L  (•)  1  Teotr.  333. 

•  »   11  Kep.  M.    1  teand.  324.  (•>  lo  lU-p.  M. 


"T'l^  »utii'>hty  citeil  for  thii*  |)o«itioii  fulln  j^hort  of  inaiiitaining  it  to  iu  full  extent. 

Ti  c  n*-r^lT  U\*  down  the  Inw  in  tlie  cose  of  nn  attorney  for  the  tenant  in  a  real  action 

*-ijk.  T.£  <i>f.itih  :  and  F.  N.  H.  %,  which  is  Att  authority,  goes  no  further.     As  the  a(lvo> 

■*:-  'Ml  nAA.iitain  no  action  for  hi-*  fee:*,  {i»et»  <f>i/«\  p.  l!?<.)  there  would  be  M)me  hardship 

•i>-:rijr  him  to  an  action  for  what  hi**  client  mifrht  con.'»i<ler  want  of  proju'r  zeal, 

.-•••n.  •  r  kii'tnl«.Hi;re  in  the  <'on<luct  of  his  cause.     In  two  cas«'s  (Fell  w.  IJrown  iiiul 

.-.r     .    liiillii**.   1%-akc's  N.  !*.<'.  UU,  10(*»)  l<»nl  Kciiyon.  at   Nisi  Trius,  held  such 

k-    r-  r.  t  U*  U-  maintainable. — roi.ERii>t:c. 

'it  •*,•"  rn:t»^l  Siat**^  th*T»»  is*  no  distinction  Iw^tween  attorneys  and  a«lvoi*ate?.  The  same 
••f^r.»  fulfil  th«»  duti«ii  of  l»oth.  Hence  no  ditft'HMicc  is  made  l>etween  their  ripht  to 
r>n.T#Y  ^,fii|«.ri«4ti<»n  f«»r  iMT\*i«*e^  in  th«»  one  capacity  or  the  other.  The  attorney  is  liahlo 
' '«»£.!  "f  or^iinar^'  i-are  and  skill.  When  In*  disohcys  the  lawful  instructions  of  his 
.0%'  Ui  1  a  li»*«  en«u«*^.  for  that  loss  he  is  res|N>nsihie.  Ihit  a  client  luis  no  ri>;ht  to 
-:"'.;  L:*  »::«»rne\  in  the  due  and  orderly  <*ondu<"t  of  a  #«uit:  and  it  is  his  duty  to  do 
•  lA."  •»,*  .  ■•lirt  w<»iild  or<l**r  to  lH*<liinc.  thou^rh  his  client  instruct  him  otherwi^se.  tiilhi'rt 
•'  *".,.;*m«.  **  XLvji.  .'»7.  Holme*  r*.  Pe<'k.  1  Uho<h»  Island,  24v>.  Cox  t.f.  Sullivan.  7 
•— TJi^  U4.  <V.x  i*.  Livinp*ton,  2  W.  A  S.  lO.J.  \Vil<H>x  vs.  liummer,  4  Peters,  172. 
1*^  .  1  W#nd*-1L  I'W. — SiiAt"*w<ion. 

'  A»  t->  wjirnuitiert  in  |fen«»nd.  we  Bar.  Ahr.  Actions  on  the  Case.  E.     A  warranty  on  tho 

•ai-  '.f  a  f-T-m«l  chattel,  u*  to  the  rifjht  thereto,  is  jreiit^rallv  impliiMl,  [ant,;  2  l»ook,  4.'»l. 

;  n  :  #.      ..  T.  R.  :.:.     IV.ike  r.  N.  W  94.    CnK  la.-.  -174.     1  Hi.ll.  Ahr.  W).    1  Salk.  21(». 

.'•'*x    I*  .    *  *H  n'>t  as  to  the  ripht  of  real  \  mjHMty.  lI>ouj!.  rw>4.     2  H.  &  P.  l.'l.     li  H.  dt 

'.  ' .    :f  a  f  ••jril.ir  conveyance  has  lieen  ex»Mute<i.     »»  T.  H.  «'»<H'».     Nor  is  n  warranty  of 

-i'.^ir*—   c*""ine<sji.  or  value  of  a  hor't}.  or  otiier  i»4»r-onidty.  implieil,  {''\  ('amp.  o.')l.     2 

Im-    ■ ;  ♦,  44^     .1-''.  2  »->ik.  4M  :  and  s«*e  further.  2  Koll.  Hep.  '>.    F.  N.  W.  1»4,  ac<\  \Voo<i. 

i^'    *:'       "  Id    l''.».  *•  n/.  :i  an<l  if  a  ship  Ik*  miM  with  all  faults,  the  vend<»r  will  not  Ikj 

;-  •  •      aa  ai'ii'^n   in   re«|M»<'t  to  latent  d*'fi'ef-.  which    he   knows  «»f.  unless  he  ummI 

-^   fcrt  ft  *  til  <'on«-»»al  them  from  the  ptin"ha'«<>r.     3    Cam]>.   l."»4.  .')<K>.    But   if  it  is 

.    jm^c^  f.f  th*»  ira<le  to  «|K»oify  def»H'ts.   (as  in  cas**  of  ^ales  of  dni^s  if  they  are 

-^.A^^r^l.     and    n«»ne  are  s|»eeifi«Hl,  an    impl:«d    warranty  aris4»s,    (4  Taunt.  847;) 

-.i  fc  VA.T&ntr  niav  l«e  implitHl  fr*>ni    the    ppnluction  of  a   s;»mple.  in  a  paml  wde 

"  wsr««-.    4  iCUmp.  22.  144.  U'AK    4  B.  A  A.  :;s7.    3  Stark.  32;  ami  see  not*»H;)   and 

»  t*«  •jotk  of  tbw  ifuodii  «lo  not  corres)Mmd  with  the  munple,  it  wouM  U*  a  hn^aoh  of 

t« .     If  the  contract  deM^rilte  tlie  goods  as  of  a  twrti<*ular  denomination,  there 

^itv  ihftt  thev  shall  In*  of  a  merchantable  qualitv  of  the  denomination 

im  Ibe  cooCraci.    4' Camp.  144.    3  Chit.  Com.  Uw.  3t»3.     1  Stark.  504.    4 
'CX    S  BL  4  A.  240.    In  all  con  tracts  for  the  mle  of  provi»iona  there  ia  an  im- 
Umt  ahall  be  wholesome.    1  Stark.  ZS4.    2  Camp.  391.    3  Camp.  286. 
'  116 
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COntntCtB  for  proviHiona,  it  iB  alwftyB  implied  that  they  are  wholeson 
if  they  be  not,  the  saino  remedy  may  bo  had.  AIbo  if  he,  that  selleth  an; 
doth  upon  the  sale  warrant  it  to  be  good,  the  law  annexes  a  tacit  codI 
his  warranty,  that  if  it  be  not  so,  ho  shall  make  compensation  to  the 
else  it  is  an  injury  to  cood  faith,  for  which  an  action  on  the  cane  wil 
recover  dama^e8.(o)  The  warranty  must  bo  vpon  the  sale;  for  if  it  b 
d/fer,  and  not  at,  the  time  of  the  sale,  it  is  avoid  warranty  ;(c)  for  it  is  the 
without  any  consideration ;  neither  does  the  buyer  then  take  the  goods  U 
credit  of  the  vendor.  Also,  the  warranty  can  only  reach  to  thingB  in  t 
the  time  of  the  warranty  made,  and  not  to  things  t'n  fvturo;  aa,  that  a  1 
sound  at  the  buying  of  him,  not  that  he  will  be  sound  two  years  henc« 
if  the  vendor  knew  the  goods  **to  be  unsound,  and  hath  used  any  art 
to  disguise  them, (if)  or  if  they  are  in  any  shape  different  from  what  ho 
repreticnts  them  to  be  to  the  buj'er,  this  artifice  shall  be  equivalent  to  an 
warranty,  and  the  vendor  is  answerable  for  their goodn ens.  A  general  w 
will  not  extend  to  guard  against  defects  that  are  plainly  and  obvioi 
object  of  one's  senses,  as  if  a  ^orse  be  warranted  perfect,  and  wants  eith 
or  an  ear,  unless  the  buyer  in  this  case  be  blind.  But  if  cloth  is  warn 
be  of  such  a  length,  when  it  is  not,  there  an  action  on  the  case  lies  for  dj 
for  that  cannot  lie  discerned  by  sigiit,  but  only  by  a  collateral  proof,  t 
auring  it.(e)  Also,  if  a  horse  is  warranted  sound,  and  he  wants  the  dg 
eye,  though  this  seems  to  bo  the  object  of  one's  senseB,  yet,  as  the  disw 
of  such  defects  is  frequently  matter  of  skill,  it  hath  been  held  that  an  m 
the  case  lioth  to  recover  damages  for  this  imposition. (/) 

Besides  the  special  action  on  the  case,  there  is  also  a  peculiar  remedy, 
an  action  of  deceit  ;{g)  to  give  damages  in  some  particular  cases  of 
and  principully  where  one  man  does  any  thing  in  the  name  of  anol 
which  he  is  deceived  or  injured;(A)  as  if  one  brings  an  action  io  m 

Or.N.RM.  ('IBilk.ail. 

CiSKuii.  iifii.s.  (•) uwoC nu Priory ao. 


An  implied  warranty  Brines  in  the  sale  of  floods  where  no  opportunity  of  an  \t 
is  giv*?n.  (4  Cunip.  144.  IC'.I.  G  Taunt.  10«:)  and  if  froods  are  ordered  to  b«  i 
tured,  a  xlipulution  that  Ihi-y  xhall  be  prfl)>er  ia  implied,  (4  Camp.  144.  6  Taa 
eopeeially  if  for  a  foreign  market.  4  Cani]).  ItiO.  5  Taunt.  1118.  As  to  irhat  I 
prt-Hs  warranty,  mv  ;i  (Jhit.  Coin.  Law,  3115.  Where  a  honie  liaa  been  irorrantai 
ony  intiniiity  rendi-rin):  it  unflt  lor  immediate  U)«  ib  an  unHouiidnctu.  1  8l 
The  qu<-.'4ti<m  of  uni>oun<biei«  in  for  the  opinion  of  a  jury.  7  Taunt.  153.  ] 
iieceitiary  for  the  inircha'u>r  to  return  the  liorse,  unless  it  be  expreBuly  stipulatM 
should  do  so.  2  lien.  Bin.  it7:(.  2  T.  R.  745.  If  not  »o  ntipuUted,  an  sctioa 
breach  of  >carranf<i  may  lie  nuiiported  without  returning  the  liorse,  or  even  givia 
of  the  unsouiidneHH,  and  although  the  purclisBor  have  re-M)!d  the  horae.     I  Ilea 

1  T.  K.  l;tr>.  '1  T.  It.  74.'i.  But  unlets  the  horse  be  returned  an  soon  as  the  d«fli 
covered,  or  if  tlie  liorse  has  been  long  worked,  the  imrchawir  cannot  reeover  1 

funhnKe-moniy  on  the  count  for  money  had  and  received,  (1  T.  R.  136.  5  1 
Eost.  L'74.  2  Cump.  410.  1  New  Rep.  2fA):)  and  in  all  c«we»  thevendee  shoa 
within  a  rennoiuible  lime.  (1  J.  B.Moore,  IOli:)and  in  theracaaes.  orwhen  the] 
hoK  doetorf"!  the  ImrKe.  he  has  no  di-fenee  to  an  action  by  the  vendor  for  th«  i 
mUHt  proceed  in  a  crona-aetion  on  the  warranty,  (I  T.  R.  130.     5  East,  449,     ' 

2  Cninp.  4HI.  1  K.  R.  2iHi.  3  l-:»p.  Rep.  1*2.  4  li-p.  Hep.  !!5;)  and  in  them  cm 
vindii-  hiw  aeeeincil  a  bill  or  given  any  other  security,  it  ihould  i*em  that  tl 
of  iviirrnnty  in  no  dcfeni-e  to  nil  action  thereon,  hut  he  must  proceed  l^  croiM 
Tnunt.  2.  1  Stark.  51.  3  Camp.  38.  S.  C.  14  East,  48G.  3  Stark.  175.  But  it 
otherwise  if  the  vendee  enlirt'ly  repudiateil  the  contract,  (2  Taunt.  2,]  aa  if  i 
Unit  iu»lanre.  on  discovery  of  the  breach  of  wsiranty,  rplumcd  or  tendered 
hon«.  2  Tnunt.  2:  and  nee  14  East,  4H4.  3  Camp.  3M.  Poake'a  C.  N,  P.  38. 
damage  defendant  in  liable  in  thin  action,  ice  2  J.  B.  Moore,  106.— Cbittv. 

"  There  seem*  to  be  no  reaaon  or  principle  why,  upon  a  aufflrient  conaida 
express  warrniity  that  a  horee  should  continue  sound  for  two  yean  ahould  no 
Lord  Manxfiold  declared,  in  a  caae  in  which  the  sentence  In  the  text  waa  dtM 
is  no  doubt  but  you  may  warrant  a  future  event."     Doug.  73S.^Cbu«tuii. 
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Mme,  and  then  suffen  ft  nonsuit,  whereby  the  plaintiff  becomes  Uable  to 

corts;  or  where  one  obtains  or  suffers  a  fraudulent  recovery  of  lands,  tene- 

Brou,  or  chattels,  to  the  prejudice  of  him  that  hath  right    As  when,  by  col- 

laakm.  th9  attorney  of  the  tenant  makes  de&ult  in  a  real  action,  or  where  the 

ihthf  reuuna  that  the  tenant  was  summoned  when  he  was  not  so,  and  in  either 

tme  he  loees  the  land,  the  writ  of  deceit  lies  against  the  demandant,  and  also 

iW  attorney  or  the  sheriff  and  his  officers;  to  annul  the  former  proceedings, 

aad  recover  back  the  land«(i)    It  also  lies  in  the  cases  of  warranty  before 

•mciooed,  and  other  persoiud  injuries  committed  contrary  to  good  mith  and 

hooesty.^A/*    But  an  action  on  the  ease^  for  damages,  in  nature  of  a  writ  of  deceit^ 

m  more  usually  brought  upon  these  occaaions.(Z^    And  indeed  it  is  the  only(ffi) 

**rrm«dy  for  a  lord  of  a  manor,  in  or  out  of  antient  demesne,  to  reverse  r^^-yaa 

%  ioe  or  recovery  had  in  the  Iuuk's  courts  of  lands  lying  within  his  iuris-  L 

diction ;  which  would  otherwise  be  thereby  turned  into  frank-fee.  And  this  may 

ke  brought  by  the  lord  aninst  the  j^arties  and  cestuy  que  use  of  such  fine  or  re- 

eoTcry ;  and  thereby  he  shall  obtain  judj^^ent  not  only  for  damages,  (which  are 

asaaliy  rvmitted,)  but  also  to  recover  his  court,  and  jurisdiction  over  the  lands, 

asd  to  annal  the  former  proceedings.(a) 

Thus  much  for  the  non-performance  of  contracts,  express  or  implied;  which 
iacindcs  every  possible  injury  to  what  is  by  fiur  the  most  considerable  species 
A«f  prrsonal  pn»perty,  vie,  that  which  consists  in  action  merely,  and  not  in 
piMCMion.  MThich  fininhes  our  inquiries  into  such  wrongs  as  may  be  offered 
v>  i>eraomal  property,  with  their  several  remedies  by  suit  or  action. 


CHAPTER  X 

:    INJrmUS  TO  REAL  PKOPERTY;    AND  FIRST   OF   DISPOSSESSION,    OR 

OUSTER  i)F  THE  FREEHOLD. 

*I  *^*M%  now  to  consider  such  injuries  as  affect  that  species  of  pro-    r«-|fi7 
>rv  which  the  lawn  of  Hn^Iand  have  denominated  real ;  as  being  of  a     l- 
&<rr  «Q(><tanttal  and  iH'rmanent  nature  than  those  transitory  rights  of  which 
^r^'nal  rhattcU  are  the  object* 


AftMM.  2SI.    Bjwt.  Batr.  221,  2S2.    8m         (>>  BmXh.  2SA.    Co.  Birtr.  S. 
r  ^  S  M  (•)  KmL  KBtr.  100,  b.    3  Ur.  4U.    LMw.  HI,  T40. 


*Th^  writ  of  d^mt  wiui  aholinhed  by  the  ^tatuto  3  ft  4  Will.  IV.  c.  27. — Kiia. 
*  -Tb^  diflV'ivnt  de^*e«  of  title  which  a  person  diftpoMeA^ing  another  of  his  lands 
■n^  TV*  in  thf^m  in  the  «*ye  of  the  law.  I  indepimdently  of  any  anterior  right,)  according 
%>  tW  Ua^h  of  tim^  and  other  circumntanceft  which  intervene  from  the  time  9uch  dia- 
fn^  ■raap  t*  mad«*.  f«»nn  difl'erent  degreti«  of  prt^numption  in  favour  of  the  title  of  the 
tm^n^^mftfjif :  and  in  prr»|*ortion  as  that  pret^umption  increaMw.  his  title  is  strenirthened. 
7W  v^^U^  I'T  which  the  (KMK^viion  may  be  recovere<l  vary:  and  more,  or  rather  different, 
frvY  m  r^uir^l  from  the  [M»rM»n  diKftOMteitMHl  to  CAtabiish  his  title  to  recover.  Thus,  if 
A.  »  4saMM<il  hy  It.,  while  the  |»nMieMion  continues  in  B.  it  is  a  mere  nakeii  pmtsmkm^  un- 
mu^yft*^  Kr  any  right,  and  A.  may  re^ton*  his  own  posweMion,  and  put  a  total  end  to 

of  B..  hy  an  entry  on  the  IsikIh,  without  any  previous  action.     But  if  B. 

^m%imnm\rtii  rlt*4iH»nds  on  the  heir  hy  at^t  of  law.     In  this  cose  the  heir  comes  to 

ft/y  a  Uwftil  title,  and  ac«|uire!«  in  the  oye  of  the  law  an  ap}iarent  right  of  posj/esmom^ 

^  »  w«  (ar  ffoorl  affainvt  the  fH^ivon  diMeij*e<i  that  he  has  lost  his  rifcht  to  recover  the 

^m  t*y  rntnr.  and  can  only  re<'over  it  hy  art  action  at  law.    The  Motions  used  in  these 

tf*  rmX\^  fmtMfMnry  art»,mJt,  and  the  original  writs  by  which  the  procetniings  upon 

insfitQted  are  calhnl  writs  of  entry.     But  if  A.  permits  the  )»osM»Asion  to  be 

froiB  bioEi  beyond  a  certain  period  of  time  without  claiming  it,  or  suffers  judj^ 

imory  action  tn  be  given  again^tt  him,  by  default  or  u|K>n  the  merits, — in 

B/t  title,  in  the  eye  of  the  law,  m  strengthene<l,  and  A.  can  no  koffer 

kjr  a  paaMflsory  action,  anil  his  only  remedy  then  is  by  an  action  on  the  nni. 
_^  matkamm  are  caalled  drmiurel  <»etion$.  in  contradistinction  to  po$ae$mry  aetimu.  xhey 
m  I  til  ailkials  issorf  of  the  penon  disseised,  so  that  if  he  Culs  to  brine  his  writ  of  right 

111 
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Real  injurios,  then,  or  injiu-iea  afibcling  real  rights,  are  princifially  eu 
1.  OuBtcr;    2.  Trcspatts;    3.  Nuiaunce;   4.  Waste;    5.  Subtraction)    6. 
turbaocc. 

Oiwter,  or  dispossession,  is  a  wrong  or  injury  that  carries  with  it  the  amo 
of  puBBUssion  i  lor  thereby  the  wrong-doer  gets  into  tite  actual  occupatioi 
tlio  land  or  hereditament,  and  obliges  him  that  hath  o  right,  to  seek  his  1 
ivniedy  in  order  to  gain  posaossion  and  damages  for  the  injurj-  sustai 
And  Huoh  ouster,  or  dispossessiun,  may  eitiier  be  of  the  freehold,  or  of  cAi 
rail.  Ouster  of  tlio  freehold  is  offcutcd  by  one  of  the  tbilowing  method 
1.  Abatement;  2.  Intrumon;  3.  Disseisin;  4.  Discontinuance;  5.  Dcforcen 
All  of  whieli,  in  their  order,  and  atlerwai-ds  their  respective  remedies,  wil 
cousidered  in  the  present  chapter. 

1.  And  first,  ati  abatement  is  where  a  person  dies  seised  of  an  inherita 
*1681  '"'^  before  the  heir  or  devisee  enters,  a  stranger 'who  luu  no  i 
J  makes  entry  and  get*  possession  of  the  freehold.  This  entrj-  of  hi 
called  an  abatement,  and  he  liimself  is  denominated  an  abator.(a)  It  i 
be  obeer\'ed  that  tbis  expression  of  abating,  which  is  derived  from  the  Fre 
and  signifies  to  quash,  teat  down,  or  destroy,  is  used  by  our  law  in  t 
senses.  The  first,  which  seems  to  bo  the  primitive  sense,  is  that  of  abl 
or  beating  down  a  nuisiinco,  of  which  we  spoke  in  the  beginning  of 
book  ;(6)  and  in  a  like  scnfc  it  is  used  in  statute  Wostm.  1,  3  £dw.  I.  ( 
where  mention  is  made  of  abating  a  castle  or  fortress;  in  which  case  it  cl< 
signifivs  to  pull  it  down  and  level  it  with  the  ground.  The  second  significi 
of  ahatenient  is  (hat  of  abating  a  writ  or  action,  of  which  we  shall  say  i 
hereutler;  here  it  is  taken  fignratively,  and  signifies  the  overthrow  o 
feating  of  Bucli  writ  by  some  fatal  exception  to  it.  The  last  species  of  a 
mcnt  is  that  wo  have  now  before  us ;  which  is  also  a  figurative  cxpresaio 
denote  that  the  rightful  possession  or  tVeehold  of  the  heir  or  devisee  is 
thrown  by  the  rude  intcr%'ention  of  a  stranger. 

This  abatement  of  a  freehold  is  somewhat  similar  to  an  immediate  oecap 

(■)  Fiocb.  L.  IM.  (»)  Vtv  6. 

vitliin  the  lime  limited  for  the  bringing  of  nich  writ,  he  it  remedilesi,  and  tha  tt 
the  (livTiOHSCMor  h  complete.  The  original  writa  by  wliiuh  droiturol  setions  ara  inat 
are  called  writH  of  right.  The  dilatorincsB  and  niceties  in  theee  procensoa  inlroduc 
writ  of  usHJuc.  Tlin  invention  of  this  proceeding  is  attributed  to  Glnnville,  chief  j 
toUenryll.  Sec  Mr.  IIccvcs'h  History  of  the  English  Law,  part  1,  ch.  3.  Itirna 
so  convenient  a  remedy  thut  perxons,  lo  avail  tliemHclres  of  it.  frequently  suppo 
admitted  tUpmselvm  to  be  diiweiKed  by  actn  wliieh  did  not,  in  Hlrictiie»ii.  amouu 
diiiHciHin.  Thin  diraeisin.  being  bucIi  only  by  the  will  of  the  party,  ia  railed  a  dism 
tUction,  in  oppo«ition  to  an  actma  t/iaeiain ;  it  i»  only  a  diweisin  ns  between  the  dixiieii 
dlsseiflee,  the  dimeiHee  xtill  continuing  the  freeholder  oa  to  all  jtersona  but  the  dii 
The  old  books,  particularly  the  reports  of  atwizp,  when  thoy  mention  diwieisinx,  gei 
relate  to  thone  canon  where  the  owner  admits  himaelf  dixaeiaed.  See  I  Burr.  Ill:  a 
Bract.  1,  b.  4.  cap.  3.  As  llie  proceascs  u[)on  writs  of  entry  wore  Buperiu.-ded 
assize,  RO  the  oofize  and  all  other  real  octionx  have  been  since  auperaoded  by  th«  n 
process  of  ejectment.  This  was  inlrcnlueed  im  a  nimle  of  tryins  titlea  to  land* 
reign  of  Henry  Vil.  From  the  eaae  and  cx[><>(Iition  with  which  the  proeeetjing 
are  conducted,  it  in  now  become  the  general  remedy  in  these  caacs.  Booth,  wIk 
about  the  end  of  the  lni>t  century,  mentions  real  actiona  as  tAen  worn  out  of  uac 
rather  singular  that  this  should  be  the  fiiet.  as  many  cases  must  frequently  have  oc 
in  which  a  writ  of  lyectment  wkh  not  a  autticient  remedy.  Within  thwe  few  yeai 
some  uttcmpla  huvo  been  maile  to  revive  real  lU'tiona;  and  the  uiosl  remarkable  o 
am  the  ease  of  Tism-n  m.  Clarke,  rejiorted  in  3  WiU.  41'J,  541,  and  that  of  O 
f^huttleworth  r>.  Lon)  Dormer.  The  writ  of  summons  in  this  IohI  cone  is  dated  ' 
day  of  December.  1775.  The  sunmions  to  tlie  four  knights  to  proceed  to  the  elac 
the  grand  assiie  is  dated  the  22d  day  of  May.  I'M).  To  this  aumniona  the  sherif 
his  return  ;  and  there  the  matter  reste<l.  The  last  instance  in  which  a  real  aeti 
used  is  the  cuxe  of  Kidney  v*.  Perry.  All  these  were  actions  on  the  right.  The 
Sir  William  Bliickatone's  Commentary  which  treats  upon  real  actions  is  not  tl 
valuable  part  of  that  most  excellent  work."  See  Co.  Litt.  239,  a.,  note  1.  In  U. ' 
a  writ  of  right  stood  for  trial  in  the  court  of  Common  Fleas ;  but,  the  four  knigb 
moned  for  the  purpose  not  appearing,  the  case  was  a4Joun)ed  to  tha  n«xt  tann.— 
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m  a  tUU  of  luitore,  which  is  effbcted  by  taking  possession  of  the  land  the  same 

Maat  that  the  prior  oocnpant  bj  his  death  relinquishes  it.    But  this,  however 

iCTMmMe  to  nataral  justice,  considering  man  merely  as  an  individual,  is  dia- 

■rtriealhr  oppoaite  to  the  law  of  societv,  and  particularly  the  law  of  Eng- 

JuhI;  which,  for  the  preservation  of  public  peac*e,  hath  prohibited  as  far  as 

fowihls  all  aeqnisjtions  by  mere  occupancy,  and  hath  directed  that  lands  on 

iW  <leaUi  of  the  present  possessor  should   immediately  vest  either  in  some 

wnoo  ezpreasly  named  and  appointed  by  the  deceased  as  his  devisee,  or,  on 

Mulc  of  aneh  appointment,  m  such  of  his  next  relations  as  the  law  hath 

•rW^tcd  and  pointed  out  as  his  natural  representative  or  heir.    Every  entry, 

therrfore,  of  a  mere  stranger  by  way  of  intervention  between  the  ancestor  and 

knr  or  person  next  entitled,  which  Keeps  the  heir  or  devisee  out  of  possession, 

ii  one  oif  the  highest  injuries  to  the  right  of  real  property. 

*S.  The  Mcond  species  of  injury  b^  ouster,  or  amotion  of  possession  r^igo 
torn  the  fineehoMf  is  by  intrugion ;  which  is  the  entry  of  a  stranger,  after  ^ 
a  partiralar  estate  of  fteehold  is  determined,  before  him  in  remainder  or  rever- 
Mo.  And  It  happens  where  a  tenant  for  term  of  life  dieth  seised  of  certain 
hade  mad  tenements,  and  a  stranger  entereth  thereon,  after  such  death  of  the 
tenaat,  and  befbre  any  entry  of  him  in  remainder  or  reversion.(c)  This  entry 
aad  iBteipoeition  of  the  stran^r  differ  fVom  an  abatement  in  this;  that  an 
abatement  Is  alwajra  to  the  prejudice  of  the  heir  or  immediate  devisee ;  an  in- 
tnuioB  ia  alwars  to  the  prejudice  of  him  in  remainder  or  reversion.  For  ex- 
ampAe :  if  A.  dies  seised  of  lands  in  fee-simple,  and  before  the  entry  of  B.  his 
Wir  C  enters  thereon,  this  is  an  abatement ;  but  if  A.  be  tenant  for  life,  with 
remainder  to  B.  in  fee-simple,  and  after  the  death  of  A.,  C.  cntorR,  thin  w  an  in- 
•.n«j**n  Ali*o  if  A.  he  tenant  for  life  on  lease  from  B.,  or  his  ancestors,  or  l>e 
V-Anx  br  the  curtesy,  or  in  dower,  the  reversion  bein^  veste<i  in  B.,  an<l  after 
•.iir  'hratfti  of  A.,  1'.  enters  and  kee|>s  B.  out  of  possession,  this  is  likewise  nii  in- 
*j^M*in  .^>  that  an  intrusion  is  always  iinmefliately  consequent  u|H>n  the  deter- 
7.  r.a!ion  of  a  particular  estate ;  an  abatement  is  always  consequent  upon  the 
>««-fii  <»r  devise  of  an  estate  in  fee-simple.  And  in  either  caiso  the  injury  is 
«f  ^iv  ^rrt*at  to  htm  whose*  possession  is  defeated  by  this  unlawful  (K*eui>:nK'y. 

'-»  Thr  third  siH»cie«  of  injury  by  ouster,  or  privation  of  the  freehold,  is  by 
Lutijum.  IHsseisin  is  a  wron^ul  putting  out  of  him  that  is  seised  of  the  fix^e- 
wA  -./)  The  two  former  s|H*eies  of  injury  were  by  a  wnm^ful  entrj*  where  the 
>jiWMon  was  vacant ;  but  this  is  an  attack  upon  him  who  is  in  actual  posses- 
N^fk.  and  turning  him  out  of  it.  Tliose  were  an  ouster  from  a  freehold  in  law ; 
'Jti^  1*  an  ouster  from  a  freehold  in  deed.  Disseisin  may  l>e  effected  either  in 
^'ff»^r**l  inheritances,  •or  incorj>oreal.  DisslM^»in  of  things  cor|>oreal,  r»i-A 
1*  jf  Li/oses,  lands,  &c.,  must  be  by  entry  and  actual  dis}M>ssi'ssioii  of  the  ^ 
l?»^k.— Id ;.  ^  ►  as  if  a  man  enters  either  by  t'orce  or  fraud  into  the  house  of  an- 
<L^r.  and  turns,  or  at  least  kee|m,  him  or  his  ser>'ants  out  of  p>s.session.  Dis- 
«^:a  «if  iocurpureal  henMlitamenta  cannot  be  an  actual  dis|K>ssi'ssion :  tor  the 
«iij4<ct  itiw-lf  IS  neither  capable  of  actual  iNxlily  possession,  or  disjKissession ; 
i)«t  :t  «iepen«is  on  their  n*s|H>ctive  natures,  and  vnnous  kinds ;  being  in  general 
» tiifia;  more  than  a  disturbance  of  the  owner  in  the  means  of  coming  at  or 
•a««^iB^  them.  With  n*gard  to  freehold  rent  in  particular,  our  antient  law- 
to»4»  /  mentionwl  live  methods  of  working  a  dissiMsin  thereof:  1.  By  ench^ure; 
Mu^TT  th<*  tenant  so  encloseth  the  house  or  land,  that  the  lord  cannot  come  to 
tMTMin  th«-n?on.  or  demand  it :  2.  Byforejttaller,  or  lying  in  wait ;  when  the  tenant 
>p^«-ttrUi  the  way  with  force  and  anns,  or  by  menaces  of  bo<lily  hurt  affrights 
Ur  «ttM>r  from  coming:  3.  By  rejtcou^;  that  is,  either  by  violently  rt'taking  a 
btcnie  tAketi,  or  by  preventing  the  lonl  with  force  and  arms  f*rom  taking  any 
•I  sU:  4.  By  trulmn;  when  the  tenant  n'i»levies  the  distress  at  such  time  when 
iM  fwt  ia  rrally  due:  5.  By  denial;  which  is  when  the  n*iit  being  lawfully  de- 
•aadid  ie  WfA  paid.  All  or  any  of  these  circumstances  amount  to  a  dism^isin 
if  nst^  tkttt  is,  tbey  wrongfully  put  the  owner  out  of  the  only  possession,  of 

nci^ijK.sn.  r.si.a.9is»»i  («»ibM. ui. 

ACb.  UM.  Sn.  (/)  riack,  L.  left,  198L    Utt.lST.ae. 
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which  the  suhjeet-matter  is  capable,  namely,  the  receipt  of  it.  But  all  tl 
diBBeiBiiiB,  of  hereditamentH,  ineoi*poreal,are  only  bo  at  the  election  and  ehoic 
the  party  injured ;  if,  for  the  nake  of  more  easily  trying  the  right,  he  i*  pl« 
to  8uppo80  himself  dis8ciBed.(^)  Otherwise,  as  there  can  bo  no  actual  dis]KM 
eion,  he  cannot  be  compulsively  disseised  of  any  incorporeal  hereditament. 

And  so,  too,  even  in  corporeal  hereditaments,  a  man  may  frequently  Bup' 
himself  to  be  disseised,  when  he  is  not  so  in  fact,  for  the  sake  of  entitling  ' 
self  to  the  more  easy  and  commodious  remedy  of  an  assize  of  novel  dis9i 
*'['"[  1     (^'^i^')^^  ^'^^^  ^^  explained  in  the  sequel  of  this  chapter,)  instead  of  b 

'    J     *driven  to  the  more  t<}dious  process  of  a  writ  of  entry.(A)     The 
injury  of  compulsive  disseisin  seems  to  be  that  of  dispossessing  the  tenant, 
substituting  oneself  to  be  the  tenant  of  the  lord  in  his  stead ;  in  order  to  w 
in  the  times  of  pure  feodal  tenure  the  consent  or  connivance  of  the  lord, 
upon  every  descent  or  alienation  personally  gave,  and  who  therefore  alone  c 
change,  the  seisin  or  investiture,  seems  to  have  been  considered  as  necen 
But  when  in  process  of  time  the  feodal  form  of  alienations  wore  olf,  nn< 
lord  was  no  longer  the  instrument  of  giving  actual  seisin,  it  is  probable  tha 
lord's  acceptance  of  rent  or  service,  from  him  >vho  had  dispossesfied  ano 
might  constitute  a  complete  disseisin.    Afterwards,  no  regard  was  had  t< 
lord's  concuiTcnco,  but  the  dis])ossessor  himself  was  considered  as  the  8o]< 
seisor :  and  this  wrong  was  then  allowed  to  be  remetlied  by  entry  only,  wil 
any  form  of  law,  as  against  the  disseisor  himself;  but  required  a  leijcal  pr 
against  his  heir  or  alienee.     And  when  the  remedy  by  assize  was  mtroc 
under  Ilenr^"  II.  to  redress  such  disseisins  as  had  been  committed  within  i 
years  next  preceding,  the  facility  of  that  remedy  induced  others,  who 
wrongfully  ke])t  out  of  the  freehold,  to  feign  or  allow  themselves  to  bo  ditw 
merely  for  the  sake  of  the  remedy. 

These  thn»e  species  of  injury,  abatemetit,  intruswHy  and  disseisin^  aro  such  wfc 
the  entry  of  the  tenant  ab  initio,  as  well  as  the  continuance  of  his  possi 
afterwards,  is  unlawful.  But  the  two  remaining  species  are  where  the  enl 
the  tenant  was  at  first  lawful,  but  the  wrong  consists  in  the  detaining  o: 
session  afterwards. 

4.  Such  is,  fourthly,  the  injur}'  of  discontinuance ;*  which  happens  wb 
who  hath  an  estate-tail  niaketh  a  larger  estate  of  the  land  than  by  lafv 
entitled  to  do  -.(i)  in  which  case  the  estate  is  good,  so  far  as  his  power  ea 
who  made  it,  but  no  further.  As  if  tenant  in  tail  makes  a  feoffment  i 
»|-.>-|     sini])lo,  or  for  the  life  of  the  feottiK?,  or  in  tail;  all  *which  aro  boyoi 

'"-'  power  to  make,  for  that  by  the  common  law  extends  no  fbrther  tl 
make  a  lease  for  his  own  life ;  in  such  case  the  entry  of  the  feoffee  is  i 

(f)  Lttt.  22  5K8,  5S9.  (*)  IffNffh.  parr.  c.  7.    4  Burr.  110.  (<)  Finrh,  L.  190. 

•See,  in  general.  Adams  on  PJjoetnient,  S.*)  to 41.  Com.  Dig.  Diwontinuanco.  Ba 
DiHOontinunnee.  Vin.  Abr.  Discontinuance.  CVu.  Dig.  Index,  Disoontinuanco.  O 
325.  2  Saund.  Index,  tit.  Discontinuance.  The  term  **<liscontinuance"  is  used  to 
guixh  thoiw*  cases  wliere  the  party  whose  freehold  is  ouftted  can  restore  it  by  actio 
from  those  in  whicli  he  may  restore  it  hy  entry.  Now,  things  which  lie  in  grant 
either  be  devested  or  restored  by  entry.  The  owner  then»fore  of  any  tiling  which 
grant  has  in  no  stajje.  and  under  no  circumstances,  any  other  remedy  but  by  actio 
books  often  mention  Inuh  <lisseisins  and  discontinuances  of  incori)oreal  here<lita: 
but  these  disseisins  an<l  discontinuances  are  only  at  the  election  of  the  |uirtv,  ' 
puriKwe  of  availing  himself  of  tlie  r<Mncdy  hy  action.  Co.  Litt,  330,  b.,  n.  Bui 
seism  or  <liscontinuance  (»f  t-orporcal  here<litaments  necessarily  operates  as  a  dis« 
discontinuance  of  all  the  incoriK^real  rights  or  incidents  which  the  dissoiscH*  or 
tinuec  has  himself  in,  upon,  or  out  of  the  land  affected  by  the  disseisin  or  disc* 
ance.  lb.  332,  a.,  n.  1.  (  onvcvanc(^  bv  feoffment  and  liven*,  or  by  fine  or  reco^ 
tenant  in  tail  in  {mssession,  work  a  discontinuance;  but  if  by  covenants  to  stand  m 
uses,  under  the  statute,  lease  and  release,  bargain  and  sale,  they  do  not,  (Co.  Li 
a.,  n.  I,)  unless  accompanie<l  with  a  fine,  as  one  and  the  same  assurance  in  the  tw 
instancies,  (10  Co.  <»");)  but  if  the  fine  l>e  a  dUf'mrt  assurance  it  is  otherwise.  2  Bu 
Secrtw^f,  2  book,  'MM.  S<'e.  further,  Adams  on  fjectment,  35,  Ac.  2  Saund.  Ind< 
cortinuance.  See  2  D.  &  R.  373.  1  B.  &  C.  238.— Cuitty. 
120 


Ouf.lA.]  PBIYATB  WBONGa  172 

ining  the  life  of  the  feoffor ;  bat  if  he  retains  the  posseasion  after  the  death  of 
tie  iraibr,  it  ia  an  injaiy,  which  is  termed  a  diecontinaance :  the  antient  legal 
crtate,  which  oaght  to  have  survived  to  the  heir  in  tail,  being  gone,  or  at  least 
•wptnded,  and  for  a  while  discontinued.*  For,  in  this  case,  on  the  death  of  the 
•iiroors,  neither  the  heir  in  tail,  nor  they  in  remainder  or  reversion  expectant 
00  tiie  determination  of  the  estate-tail,  can  enter  on  and  possess  the  lands  so 
alienated.  Also,  by  the  common  Uiw,  the  alienation  of  a  husband  who  was 
Kurd  in  the  rifffat  of  his  wife,  worked  a  discontinuance  of  the  wife's  estate,  till 
Ue  fijstate  32  Hen.  YIII.  c  28  provided,  that  no  act  by  the  husband  alone  shall 
work  a  dij«continaance  of,  or  prejudice,  the  inheritance  or  fi-echold  of  the  wife; 
k«t  I  hat,  after  his  death,  she  or  her  heirs  may  enter  on  the  lands  in  question. 
Formerly,  also,  if  an  alienation  was  made  by  a  sole  coiporation,  as  a  bishop  or 
dcmn.  without  consent  of  the  chapter,  this  was  a  diseontmuance.(y)  But  this  is 
m»w  quite  antiquated  by  the  disabling  statutes  of  1  Elis.  c.  19  and  18  Elia.  c.  10, 
which  declare  all  such  alienations  absolutely  void  ab  initio^  and  therefore  at  pre- 
•cat  no  diflcont in  nance  can  be  thereby  occasioned.* 

h.  The  fifth  and  last  s|>ecics  of  injuries  by  ouster  or  privation  of  the  ft'eehold, 
whcfv  the  entry  of  the  present  tenant  or  possessor  was  originally  lawftil,  but 
k»  drtainer  is  now  become  unlawful,  is  that  by  deforcement.  This,  in  its  most 
txuwqve  sense,  is  momem  generalMmum ;  a  much  larger  and  more  comprehen- 
•T^  expremiun  than  any  of  the  former :  it  then  signifying  the  holding  of  any 
had*  or  tenements  to  which  another  person  hath  a  right.(A)  So  that  this  in* 
ciodm  as  well  an  abatement,  an  intrusion,  a  disseisin,  or  a  discontinuance,  as 
lay  uther  »pecieH  of  wrong  whatsoever,  whereby  he  that  hath  right  to  the  free- 
k(4J  i*  kept  out  of  possession.  But,  an  contrudiHtinguishod  IVom  the  former,  it 
>  •!!.;.-  «u'*h  a  detaiiior  of  the  ^frcohold  from  him  that  hath  the  ri^ht  ^*\^^ 
>:  f-r«'|-  rty.  but  novor  had  any  |M>rt8esHiou  under  that  right,  as  falls  ^ 
i::ii.!i  ii'tiK-  oi'  the  injuries  which  we  have  before  explained.  As  in  case  where 
I ".  »M  han  a  -HMifnory,  and  lands  eiM'hoat  to  him  propter  dffectum  sanguinis,  but 
tR-  ••■i^iii  ot"  thv  lands  is  withheld  from  him;  here  the  injury  is  not  abatement, 
*.-T  •:.*•  ni^ht  ve*tH  n<»t  in  the  lonl  an  heir  or  deviset*;  nor  in  it  intrusion,  for  it 

■— • :  III  him  who  hath  the  remainder  or  n»ven*ion  ;  nor  is  it  disseisin,  for 

V.  .  ri  wuf*  never  Hi»itkMl ;  nor  does  it  at  all  lx»ar  the  nature  of  any  species  of 
/  fc  mf*tkti.inrr;  hut,  heiiior  iioitlier  of  these  four,  it  is  therefore  a  (letnrcement.{l) 
it  ft  m^n  marries  a  woman,  and  during  the  coverture  is  seised  of  lands,  ami 
^  •£!*-««  ;iij«l  die«*;  is  disscistMl,  and  dies;  or  dies  in  iK>Hsession;  and  the  alienee, 
i.j'^t^jr.  <»r  heir  enters  on  the  tenements  and  doth  not  assitrn  the  widow  her 
:  wt  r .  :hi*  i^  als<i  a  delun'cmeut  to  the  widow,  by  withholding  lands  to  which 

i   r  N    B  IM.  i*,Cii.  Utt.  277.  (t)  P.  N.  R  143. 


*;-»i-.t.    N»'W  Al»r.  til.  I>i!*rontinurtnt*e»  definon  it  to  l>e  **surh  un  alienation  of  the  ]yrm 
v*^.  :.  «i*.'fKy  lif  who  hat  a  rijrht  to  th«*  inhfritano^  cannot  enter,  hut  \s  driven  to  his 
fc'    r\        Th«>  <|U*-tion  whfthor  any  |»arti(>ulur  aot  Uim  thin  otliK't  dei)ondi«  not  so  nmch 

T.  :l.-'  ftuiitity  •*r«*-*tat«*  whirli  tin*  wrong-<io*»r  han.  as  uiH>n  the  moiie  of  convoyaniH?  by 
m;..^^  l,^  hx<«  tlonf  it.  For  example,  hy  the  old  law  the  dis^unitor.  who  hiu  but  a  naked 
^•— -^-'•11.  in;i;hi.  hy  feoflnivnt  an<l  livvrj'  of  m*Wiu  to  a  thinl  |»erson,  discontinue  tho 
»v*ul  '■•t^t*'  •»!  th*'  di-»^fijM**». — that  i**.  take  from  hiui  hi?*  rijsht  to  reves*!  it  hy  m«»re  entry; 

4.  ii,"  'itfT  liAiid.  thf  ti^nant  in  tail,  who  ha^(  all  hut  tho  foe-niniple.  may  hy  h^asio  and 
---**-^  f-r-f— M  iM  I'Tinvfy  tho  inhoritance  in  fo**  toiini*  and  his  hoin*.  and  yet  diso<intinuo 
r   — •.^.-  th«*  form  of  th«  in^trumont  oiK'rutiii^  to  (miss  only  whatever  he  lawfully  can 

!s  *r4«^  trt  #-ir«wt  a  y^^vrii/di-rontinuamv.  th«»  alienation  mu*t  he  ma<le  with  livery  of 
^i*^  V  what  iji  t-t|uivAl^nt  to  it, — thoujih  the  »»>tatos  of  fiartieular  imthous  may  U»  di»- 
"ft'-ico^l  hTfoth»»r  mo*h**,  in  f »r«h*r  to  avoid  i-inuiity.  as  loaseand  reloiUM*  hy  tonant  in  tail 
V  i^  m-Js^tKr^  will  diMkhioe  th«»  oMtat«*  of  th**  i*iMU«'  on  whom  tho  warranty  dt^s^it^mls.  See 
■fc     i-n^  tt.  I*.  .T«>I.     Litt.  ».  .V.»2.    To.  Ijtt.  IVZ^K  a.,  n.  2TH,  .Slc— <  oLcaiiMiC. 

'hf.  tk'im.  hy  tut.  3  A  4  W.  IV.  v.  'J7.  j*.  'VJ,  no  diM-ontinuamH*  nhall  dofoat  any  right 
•/  nkfry  or  Mrfiogi  for  the  r»'otiv«Ty  of  land  ;  antl,  hy  j»tat.  K  Jk  '.»  Vict.  c.  l«M»,  g.  4.  a  feoff- 
«^^  dwkI*  oflrr  ^>etoher  1.  l^«4•'>,  f^hall  not  have  a  iorti«>U'i  o|M*ration.  so  as  to  create 
■a  AMal^  if  wrt^;  and  therefore  a  iitsct.htiHuatiCi:  would  tk.*em  now  to  be  impoasible.— 

Ill 
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Bho  hath  a  ri^htYm)     In  like  manner,  if  a  man  lease  lands  to  another  for  ter 
of  years,  or  for  tne  life  of  a  third  person,  and  the  term  expires  by  surrendf 
efflux  of  time,  or  death  of  the  cestuy  que  vie;  and  the  lessee  or  any  stranger,  wl 
was  at  the  expiration  of  the  term  in  possession,  holds  over,  and  refuses  to  d 
liver  the  possession  to  him  in  remainder  or  reversion,  this  is  likewise  a  deforc 
ment.(/i)     Deforcements  may  also  arise  upon  the  breach  of  a  condition  in  lai 
as  if  a  woman  gives  lands  to  a  man  by  deed,  to  the  intent  that  he  many  h< 
and  he  will  not  when  thereunto  required,  but  continues  to  hold  the  lands :  t\ 
is  such  a  fraud  on  the  man's  part,  that  the  law  will  not  allow  it  to  devest  t 
woman's  right  of  possession  ;  though,  his  entry  being  lawful,  it  does  devest  t 
actual  possession,  and  thereby  becomes  a  deforcement.(o)     Deforcements  m' 
also  be  groun<led  on  the  disability  of  the  party  deforced :  as  if  an  infant 
make  an  alienation  of  his  lands,  and  the  alienee  enters-  and  keeps  possessio 
now,  as  the  alienation  is  voi<lab]o,  this  iK)88ession  as  against  the  infant  (or, 
case  of  his  decease,  as  against  his  heir)  is  after  avoidance  wrongful,  and  the 
♦1741     ^^^^^  *  <ief<)rcement.(/))      The  same  happens  ♦when  one  of  non-U 
-I     memory  alienes  his  lands  or  tenements,  and  the  alienee  enters  and  ho 
possession;  this  may  also  be  a  (loforcement.(^)     Another  species  of  deforcenu 
IS,  where  two  persons  have  the  same  title  to  land,  and  one  of  them  enters  i 
keeps  ]K)ssession  against  the  other:  as  where  the  ancestor  dies  seised  of 
estate  in  fee-sini])le,  which  descends  to  two  sisters  as  coparceners,  and  one 
them  entera  before  the  other,  and  will  not  suffer  her  sister  to  enter  and  en 
her  moiety ;  this  is  also  a  deforcenient.(r)     Deforcement  may  also  be  grouni 
on  the  non-performance  of  a  covenant  real :  as  if  a  man,  seised  of  lands,  eovena 
to  convey  them  to  another,  and  neglects  or  refuses  so  to  do,  but  continues  ] 
session  against  him ;  this  ])osscssion,  being  wrongful,  is  a  deforcement :(«)  whoi 
in  levying  a  fine  of  lands,  the  ])erson  against  whom  the  fictitious  action  is  broa 
upon  a  supposed  breach  of  covenant  is  called  the  deforciant.   And,  lastly,  by  i 
of  analog}^  keeping  a  man  by  any  means  out  of  a  freehold  office  is  construec 
be  a  deforcement ;  though,  being  an  incoq)oreal  hereditament,  the  deforciant 
no  corporeal  possession.      80  that  whatever  injury  (withholding   the    po« 
sion  of  a  freehold)  is  not  included  under  one  of  the  four  former  heads,  is  c 
prised  under  this  of  deforcement. 

The  several  species  and  degi*ees  of  injur}"  by  ouster  being  thus  ascertained 
defined,  the  next  consideration  is  the  remedy;  which  is,  universally,  the  res 
Hon  or  delivery  of  possession  to  the  right  owner;  and,  in  some  cases,  damages 
for  the  unjust  amotion.  The  methods,  whereby  these  remedies,  or  either  of  tli 
may  be  obtained,  are  various. 

1.  The  first  is  that  extrajudicial  and  summary  one,  which  we  slightly  toa€ 
in  the  first  chaj)tcr  of  the  present  book,(f)  of  entry  by  the  legal  owner,  ^ 
another  ]>erson,  who  hath  no  right,  hath  previously  taken  possession  of  h 
or  tenements.  In  this  case  the  party  entitled  may  make  a  formal,  but  pc 
able,  entry  thereon,  declaring  that  thereby  he  takes  possession ;  which  notor 
act  of  ownership  is  e(iuivalent  to  a  feodal  investiture  by  the  lord;(ii)  or  he  ; 
^l-j- 1     enter  on  any  *part  of  it  in  the  same  county,  declaring  it  to  be  in 

'  J  name  of  the  whole  ;(r)  but  if  it  lies  in  different  counties  he  must  n 
different  entries;  for  the  notoriety  of  such  entry  or  claim  to  the  pares  or  : 
holders  of  Westmoreland  is  not  any  notoriety  to  the  pares  or  fn>eholder 
Sussex.  Also  if  there  be  two  disseisors,  the  party  disseised  must  make  his  e 
on  both;  or  if  one  disseisor  has  conveyed  the  lands  with  livery  to  tico  dis 
feoffees,  entry  must  he  made  on  hoih  :{w)  for  as  their  seisin  is  distinct,  so 
must  be  the  act  which  devests  that  seisin.  If  the  claimant  be  deterred  1 
entering  by  menaces  or  bodily  fear,  he  may  make  claim  as  near  to  the  « 
*  as  he  can,  with  the  like  forms  and  solemnities;  which  claim  is  in  force  for 
a  year  and  a  day.(jr)     And  this  claim,  if  it  be  repeated  once  in  the  8pa< 

<«)F.  N.  B.R.147.  (•-)  Finch,  L.  2a8»  2M.    P.  N.  B.  197. 

(«>  Finch,  L.  ari3.    F.  N.  B.  201,  '205,  206,  2i>7.     $<cc  buuk  ii.  (•)  F.  N.  B.  146. 

«h.9,p.  l&l.  (<)  8«r  iMfiv  5. 

(•)  F.  N.  B.  a05.  («)SeeboukiLch.l4,p.90t. 

>)  Finch,  L.  2«4.    F.  N.  B.  192.  (•)LHt.{417. 

(ff)  Finch.  Ibid.    F.N.  a  202.  (•)Co.  Utt  8U.  (">Utt| 
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T  Tfttr  And  ft  daj,  (which  is  called  continual  daim,)  has  the  same  effect  with, 
mad  in  all  respects  amoants  to,  a  legal  entry.(y)  Such  an  entry  gives  a  man 
•nmnjs)  or  pata  into  immediate  possession  him  that  hath  right  of  entry  on 
tbr  Mtate,  and  thereby  makes  him  complete  owner,  and  capable  of  conveying 
h  frooi  himself  by  either  descent  or  porchase.* 

This  remedy  hy  entry  takes  place  m  three  only  of  the  five  species  of  ouster, 

via,  abatement,  mtmsion,  and  disseisin  ;(a)  for  as  in  these  the  original  entry  of 

tbe  wron^-doer  was  nnlawfbl,  they  may  therefore  be  remedied  by  the  mere 

catry  cf  him  who  hath  right.     Bat,  opon  a  discontinaanco  or  deforcement,  the 

oviH*r  of  the  estate  cannot  enter,  but  is  driven  to  his  action ;  for  herein,  the 

original  entry  being  lawfbl,  and  thereby  an  apparent  right  of  possession  being 

piined,  the  law  will  not  suffer  that  right  to  be  overthrown  by  the  mere  act  or 

ntry  of  the  claimant.    Yet  a  man  may  enter(6)  on  his  tenant  by  sufferance : 

i^  «arh  tenant  hath  no  fV*eehoId,  but  only  a  bare  possession ;  which  may  be 

Mmttd^  like  a  tenancy  at  will,  by  the  mere  entry  of  the  owner.    But  if  the 

ovnrr  thinks  it  more  expedient  to  suppose  or  admit(c)  such  tenant  to  have 

"caiaed  a  tortious  IVeehold,  he  is  then  remediable  by  writ  of  entry,    p^i'tq 

•i  tfrmimwm  qm  vnrteriit  ■- 

On  the  other  hand,  in  case  of  abatement,  intrusion,  or  disseisin,  where  entries 
iR  leenerally  lawfbl,  this  right  of  entry  may  be  tolled^  that  is,  taken  away  by 
4ncvnt  *  Descents  which  take  away  entrics(^)  are  when  any  one,  seised  by 
ttr  means  whatsoever  of  the  inheritance  of  a  corporeal  heriKiitamcnt,  dies  f 
vhereby  the  same  descends  to  his  heir  :*  in  this  case,  however  feeble  the  right 
if  tbe  ancestor  might  be,  the  entry  of  any  other  person  who  claims  title  to  the 

<w.  Utt.  If  111k,  423.  (•)  9c«  book  il.  pogr  ISO. 

ft  C«K  lilt.  1&.  )•!  Co.  Lilt.  AT. 


*  ifcit  now.  l.y  ntAtute  3  4  4  W.  IV.  c.  27,  ».  10,  no  iH>r»on  !«hall  Ik*  deome<l  to  have  Won 
.-  f.w.-Mi.tn  of  any  Ian«I  within  tlu*  meaning  of  that  aot,  nit»r**ly  by  reason  of  havin;; 
ti*-:*-  »n  fntry  th*Tfon :  antl,  hy  n,  11,  no  continual  or  other  rhiim  ujton  or  near  any 
A-.i  *hi*Jl  |'r*^'nre  any  rijrht  of  making  an  entry.  The  cli-itinction  lK»tween  the  law  a^ 
a.  i  <i  -wn  hy  Blarki^tone  and  the  present  law  bh  to  an  entry  iit,  that  hy  the  former  a  l»Bre 
'•  :n  n  L*nd  waj»  utt«*nd«Hl  with  a  e«*rtain  effwt  in  ktn^ping  a  right  alive,  wherc^ajt  hy  the 
•^'fr  .t  hjvi  uootfeet  whatever  unloidi  there  W  a  change  of  jKytNession.  When  tluH  takes 
,  1^^.  th«-  r«-m<Mly  hy  i*ntr>'  in  Mill  in  operation;  when  not,  an  entry  ifl  of  no  avail,  ami 
:*•  r»-:ntN|y  no  longer  exii^t.**. — Stcwabt. 

•  ^^  ih«-  «i«>-trin*»  aj»  u*  *Irjt^ntU  caM  clearly  explained  in  A<tanm  on  Tytvtment,  41  to  45; 
kfd  •^^  H  Oiitty  on  I>e*4-ent«,  25.  43.  5G.  Taylor  rx.  Honle,  1  Burr.  t»<).  12  Eaj«t»  141. 
^■*!k;n*  r.n  lK-*«N»nt«.   <  om.  I>ig.  r>i*!H?ent9.    Bac.  Ahr.  mv»cent».     It  is  ncarcely  po^nihle 

•  •  •ui^i**t  a  ott'-^  in  which  the  doctrine  of  ihvtcent  cast  can  l»e  now  ko  applied  a*  to 
>*T^ni  a  claimant  from  maintaining  ejectment.  Adani:*,  41,  note  e.  We  have  before 
«»*.  that  when*  the  entry  of  the  t»arty  or  his  anci^tor  wan  originally  lawful,  and  the 
'•  f  :  '.i*nce  in  |i«>!»M»*fiion  only  unlawful,  the  entry  is  not  tf»Il»»*l.    See  l)owl.  k  R.  41. 

'.'  A  •l.»**-x«or  make  a  h-ase  for  term  of  his  own  life,  and  <lieth,  this  descent  shall  not 
•*4*  &«A«  th**  entry  of  the  dis'M»is«H»;  for  though  the  fvo  an<l  frankti*ntMnent  descend  t4> 
•j*  i**ir  t-f  ih«»  disi^isor.  yet  the  disseisor  die<l  not  seise<l  of  the  f<»e  and  frank  tenement ; 
■»!  Ijt:;*<*»n  «silh.  unh»«s  he  hath  the  fee  and  fnink tenement  at  the  time  of  his  dt'cease, 

•  i-t  <lr«/Ynt  •hall  not  take  away  the  entr>-."     Co.  Litt.  23*.>.  h..  c.     It  wan  laid  down  in 
*.*VT  rt  Tai*h.  hy  Holt.  i\  J.,  that  if  a  feme-covert  is  disseis«^e.  ami  after  her  hushand 

'.««  *L^  take*  a  ««-cond  hu»lMind.  an<i  then  the  <les4^nt  hap|M^ns,  this  d«*sc4»nt  shall  take 
i»»t  til*  .-ntrr  of  the  feni«»,  for  »he  might  have  eniertnl  l>t»fore  the  »eciMid  marriage  and 
;  -^-r'tvd  :h^*  d^-Nt-nt.    1  Salk.  241.     .S^e  al-o  4  T.  H.  :UN>.— riiirrv. 

'  ll»  s.u«l  di««  ••■iiMNi  of  X\\4^  frfthiJii ;  for  if  di'»*4«is«>r  make  a  li'a"*e  for  /;/V  of  the  j>reinises. 
■"•at.  •/  a  rM-ervion.  and  die,  thin  «lescent  d«M*H  not  take  away  the  I'ntrk*  of  the  di'»«'ei«ie.«: 

•  "wm  ih^  4i«a«-i«Ar  di«l  not  j»o»»esse<l  of  tli«\/Vfv/i<./i/,  hut  merely  of  the  rev**rsioii.  To. 
1-v  ir>.  h.~Aarasni.D. 

'Tij«  d*^^»nt  mii»t  he  immetiiatf;  for  if  any,  other  instate  intervene  In^twiN^n  the  death 
•"'  'i*  -i-.^tmzftw  and  the  <h-H*i*nt  to  the  heir,  h  will  not  Ih»  a  <h»s(M*ul  capahle  of  tollin'4 
•-."•T  ThtM,  if  a  woman  Iw  «eise<l  of  an  esiat**  uiM»n  which  another  has  a  right  of  entry. 
*H  4^  marrr.  hAT»  iiMue.  and  <lie.  her  hu^lumd  nMuaining  tenant  hy  the  curtesy. — if 
t9r«  t^  boMMinrf  (leath  the  issu«*  enter,  this  des<*ent  <1<m^  not  toll  entry.  lM>cau»e  ii 
»  »r4  m^tJ^Hg  from  the  mother,  the  estate  hy  the  curtesy  intervening.    8ee  IJit.  a.  3U4. 

ISt 
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frcobold  is  tnkcn  away,  nnil  he  cnnnot  recover  possession  n^^inst  the  heir 
this  aumniHry  methud,  but  is  driven  to  hiH  netiou  to  gain  a  Tcgal  BeisJn  of  i 
estate.  And  this,  firKt.  beeiiuno  the  heir  eomus  to  the  vstiite  by  act  oi'  law,  ■ 
not  by  his  own  uet ;  the  hiw  therefore  proteets  his  title,  and  will  not  autfttr 
ponsession  to  be  devested  till  t)io  claimant  huth  proved  a  better  rifrht.  Second 
because  tlie  heir  may  not  suddenly  know  the  true  state  of  his  title  ;  and  the 
for©  the  hiw,  which  ia  ever  iiidul^nt  to  heirs,  takes  away  the  entry  of  n 
claimant  us  ncglei^ted  to  enter  on  tlie  ancestor,  who  was  well  able  to  defend 
title;  and  leaves  the  claimant  only  the  renicilyof  an  action  against  the  heir. 
Tbii-dly,  this  was  iidmiruhly  adapted  to  the  military'  spirit  of  the  fcodal  tcnni 
and  tended  to  make  the  fciidntorv  bold  in  war,  since  bis  children  could  not 
any  mere  entry-  of  anotlier  bo  dispossessed  of  the  lands  whereof  he  died  seia 
And,  lastly,  it  is  .igrccabic  to  the  dictates  of  reason  and  the  general  princif 
of  law. 

For,  in  ever;-  complete  tille(/)  to  lands,  there  are  two  things  necenaa 
the  possession  or  seisin,  and  the  right  of  pi-operty  therein  ;(y;  or,  aa  it 
expressed  in  Fleta,  juris  et  seisina^  coiijunetw.i,k)  ^ow,  if  the  jKisiwssion 
Bei'cred  from  the  property,  if  A.  has  the  jus  propridatis,  and  B.  by  M 
unlawful  means  has  gained  posses-iion  of  the  lands,  this  is  an  injur}*  to  A., 
*l"71  '^''"'''  "'"  hiw  gives  a  remedy  by  putting  *him  in  possession,  but  <l 
-I  it  by  different  means  accordiufr  to  tne  circumstances  of  tbc  case.  Tl 
as  B.,  who  was  hiins<.'lf  the  wrong-doer,  and  bath  obtained  the  posecssioD 
either  fraud  or  fon-c,  hath  only  a  biire  or  unki'd  possemon,  without  any  shw 
of  right,  A.,  therefore,  who  hath  both  the  right  of  property  and  the  right  of 
Bcssiun,  may  put  an  end  to  his  title  at  once  by  the  summary  method  of  a 
But  if  B.  the  wrong-doer  dies  seised  of  tbc  landn,  then  B.'s  heir  advancefl 
step  further  towaixls  a  good  title ;  he  hath  not  only  a  bare  possession,  but 
an  apparent  jiis  ini»ii'3eiottif<,  or  right  of  possession.  For  the  law  presumes 
the  possession  which  is  transmitted  fi-om  the  ancestor  to  the  heir  is  a  rigl 
possession  until  the  contrary  be  shown;  and  therefore  theniereentryofA.il 
allowed  to  e%-iet  the  heir  of  B. ;  but  A.  is  driven  to  his  action  at  law  to  mn 
the  possession  of  the  heir,  though  his  entry  alone  would  have  dis]>osaeBMd 
ancestor.* 

So  that,  in  general,  it  appcnrs  that  no  man  can  recover  possession  by  i 
entry  on  hinds  which  another  bath  Iiy  descent.  Yet  this  rule  hath  some  ei 
lions^i)  whciviii  those  rcas()ns  cease  ui>on  which  the  general  doctriu 
grounded  ;  especially  if  the  claimant  were  under  any  legal  disabilitiea  di 
the  life  vt'  the  ancestor,  either  of  infuiicy,  coverture,  imprisonment,  insanit 
being  out  of  the  realm :  in  all  which  cases  tliero  is  no  neglet-t  or  laches  in 
claimant,  and  therefore^  no  descent  shall  l>ar  or  take  away  his  entry.(it) 
tliis  title  of  takini;  away  entries  hy  dewent  is  still  Ibrther  narrowed  b; 
statute  32  lien,  VI 11.  e.  iSSf,  which  enacts  that,  if  any  person  disseises  on 
another  out  of  possession,  no  descent  (o  the  heir  of  the  disseisor  sbull 
away  the  entry  of  him  that  has  a  right  to  the  land,  unU>ss  the  dissciBoi 
peaceable  jKBtsession  five  yeai-s  next  after  tho  disseisin.  But  tho  st 
cxtcndeth  not  to  any  teoH'ee  or  donee  of  the  disseisor,  mediate  or  immedia' 
because  such  a  one  hy  the  genuine  fcodal  constitutions  always  camo  int 
*1~8 1     ''■'""'^  eoleninlj-  'and  with  the  lord's  concurrence,  by  actual  delive 

'  -I  seisin,  that  is,  open  and  public  investiture.  On  the  other  hand 
enacted  by  the  statute  of  limitations,  21  Jac.  I.  c.  16,  that  no  entrj-  shi 
made  by  any  man  u]Km  lands,  unless  within  twenty  years  after  his  right 

('>C,^t.ln.-!Xr.  I'l  IW  tW  innirBUr  (UH  nmlkwd  bj  Unit* 

(f  I  !~y  lw«  11.  ,-b.  \3.  rh.  R,  Ihi'  |>ntir)|>lM  vT  whkk  ■»  wrU  uplaloid  !■ 

(»)  L^T.  li,*i  i" '  l'>  Co.  I.IIt.  VA 

(<j  IlikL  -ae. 

'Itut  thin  diKlinction  in  now  mtirelv  al>olished.  having  been  found  to  IcmI  to 
iiselen  Hubl1ctii<!<  iu  practice,  it  IxriiiK  onarlcd.  Iiy  stat.  3  i  4  W.  IV.  c.  27,  s.  S9.  t 
ilewent  which  msy  happen  to  bo  luiuU  after  the  Slat  of  December,  1833,  ihall 
(lefeat  any  right  of  entry  for  tlie  recovery  of  land.— Stiwakt. 
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*  And  by  statate  4  &  5  Anne,  c.  16,  no  entry  shall  bo  of  force  to  satiafy 
tke  wd  statat^  of  limitJitionA,  or  to  avoid  a  fine  levied  of  lands,  unless  an 
artion  be  therrapon  commencxKi  within  one  year  after,  and  prosecuted  with 


Upon  an  caster  fay  the  discontinuance  of  tenant  in  tail,  we  have  said  that  no 
tvflMdy  by  mere  entry  is  allowed;  but  that,  when  tenant  in  tail  alienee  the  lands 
cBUilcd,  this  takes  away  the  entry  of  the  issue  in  tail,  and  drives  him  to  his 
artion  at  law  to  recover  the  possesHion.(m)  For,  as  in  the  former  cases,  the  law 
will  not  sappoee,  without  proof,  that  the  ancestor  of  him  in  possession  acquired 
t^  estate  oy  wrong,  and  therefore,  after  five  years'  peaceable  possession,  and 
s  4k*ar«Mit  cast,  will  not  suffer  the  possession  of  the  heir  to  be  disturbed  by  mere 
ffttrr  without  action ;  so  here  the  law  will  not  suppose  the  discontinuor  to  have 
tlwDcd  the  estate  without  power  so  to  do,  and  therefore  leaves  the  heir  in  tail 
t"  Lis  action  at  law,  and  permits  not  his  entry  to  be  lawful.  Besides,  the 
tj«fMe,  who  came  into  possession  by  a  law!\il  conveyance,  which  was  at  least 
fvid  for  the  life  of  the  alienor,  hath  not  only  a  bare  possession,  but  also  an  ap- 
yarnd  nghi  of  possession ;  which  is  not  allowed  to  l)e  devested  by  the  mere  entry 
if  the  daimant,  but  continues  in  force  till  a  better  ri^ht  be  shown,  and  recognist^i 
kj  ft  legal  determination.  And  something  also  {K^rhaps,  in  framing  this  rule  of 
bv.  may  be  allowed  to  the  inclination  of  the  courts  of  justice,  to  go  as  far  as 
t^T  rr«ld  in  making  estates-tail  alienable,  by  declaring  such  alienations  to  be 
TukiaMe  «>nly,  and  not  absolutely  void. 

Id  case  ot'  deforcement  also,  where  the  deforciant  haci  originally  a  lawflil  pos- 
tdMAQ  of  the  land,  but  now  detains  it  wrongf\illy,  he  still  continues  to  have  the 
pK«amptive  prima  ^ facie  evidence  of  right ;  that  is,  possession  lawfully  r4ii-*9 
fi  r.^1  Which  jMmm*RHi<»n  hIiuII  not  l)0  overturned  by  the  mere  entry  ^ 
•:  *'.  'ihor;  but  only  by  the  doniandant'M  showing  a  better  right  in  a  course  of 
lav 

Pj:*  remedy  by  entry  munt  l>e  pursue*!,  neoonling  to  Htatute  5  Ric.  II.  st.  1, 
••  •  in  a  jK-aivable  and  easy  manner;  and  not  with  force  or  strong  hand.  For, 
'i  '.r  tani^  or  keo]»s  another  out  of  jK)S8ession  forcibly,  this  is  an  injury  of  both 
»-!v:i  mnd  a  criminal  nature.  The  civil  is  romedic<i  f>v  immtMiiate  restitution: 
w.  h  put"*  the  antii'Ut  i)ossoss4)r  in  sfatu  quo:  tlic  criminal  injury,  or  public 
*r«.n^.  by  breaf*h  of  the  kings  |)eaee,  is  punishiMi  by  lino  to  the  king.  l*or  by 
ibr  statute  **  Hfn.  VI.  c.  9,  u|>oii  c<>mi>1aint  made  to  any  justice  of  the  jH»acc, 
•<  a  i'»rfiWf*  cnlr\',  with  strong  hand,  on  lan<ls  or  tenements;  or  a  forcible  de- 
•Aa^r  artvr  a  peact»able  entry;  he  shall  tn'  the  truth  of  the  c*oniplaint  by  jun', 
A^  i.  a|*»n  fonv  found,  shall  ri*store  the  iK>ssossion  to  the  party  so  put  out :  and 
z.  •■a-  fi  i-av.  or  if  any  alienation  bi*  nia^te  to  defraud  the  posst»ssor  of  his  right, 
v:..  :i  i^  likewise  declared  to  be  absolutely  void,)  the  otiender  shall  forfeit,  for 

(-)  C«».  Utt.  S-2S. 

"  Kit  Kt  tfi*'  'u^i^ind  •MH*tion.  th«»  siaine  «»xfO|>tions  a«*  ar«»  «*niimf»ratod  al>ovo,  of  infancy, 
-'rT*«^?x?».  imi»ri*'Mim*»nt,  iiKaiiity,  and  al>!tonr«»  lH»yond  .•*<»jw».  an»  mado.  in  which  «i«»  tho 
}mrx  •tititl*"'!  m«T  •■nt#»r  within  ton  yi^rs*  aft«»r  th«»  di^ihility  coaM**^,  notwithstanding  the 
t»*u!T  T#ar»  •hoiiM  ha%-<*  MajvMMl  aftor  his  title  first  accnunl :  and  to  hU  ktir  the  statute 
rt*»  >ii  y^^r*  »ft«'r  th«»  d«>ath  of  mirh  jwirtv  tlying  und«»r  th«^  di^ahility.  It  giv«*s  th«^ 
^r  t^n  TP-an  an  i  no  more,  whatovor  <lirtaiiility  h<*  may  lalnmr  und<*r  tlurini;  all  that 
•-=>»  '/  Cai»u  <*.  An«l  in  4  T.  R.  :\(^K  it  wa?*  ajirotHi  hy  th«»  court  that  in  every  statute 
•'  .<a:iU;-in«.  if  a  di«abiUtv  lio  onci»  n»mov«tl.  th«»  time  munt  continue  to  nm  notwith- 
•*-fc.-':  n/  M*y  •ul»«u*i|U»»nt  «fi<«ahility,  either  voluntar>'  or  involuntar>'.  .\nd  in  5  \\  \  A., 
l*'*<t.  •*  J..  «a:il.  the  *4»venil  fitatut4*!«  of  limitation.  \H*\nfi  all  in  /wn  mntt-ria,  ouisht  to 
"^•TT»  %  unif*inn  mn«tnietion  notwithstanding  any  slight  variation.s  of  phrase,  the 
•'  "r  u%i  :n!-otion  iMf^ing  the  same. — <'iiitty. 

-  M  ^^^r,  by  «tat.  3  A  4  W.  IV.  r.  27.  one  periofl  of  limitation  is  established  for  all 

A^  V  »ni  r«^t«':  and  it  i*  enarte<l  by  n.  2,  that  after  the  :Ust  of  I)«»oemlH»r.  l*<r>:j.  no  |>er- 

•  •  •.i«il  o^k^  an  entry  or  bring  an  action  to  rt»ct>ver  any  land  >»ut  within  twenty  year* 

A^t*.  9fvrT  %h^  time  at  which  the  right  to  miike  such  entr>'  or  bring  such  action  whall 

»w»  Sf^  w^rrtu^  to  namtt  per«on  through  whom  he  claim*,  or.  if  Much  right  nhall  not 

isi*  Mfv#id  to  anT  tM-r*on  through  whom  he  claims,  then  within  twenty  years  next 

i^W  ihm  lima  at  wmrh  tlie  right  to  make  such  entry  or  bring  such  action  thall  have 

k%  Mcffvad  to  tha  penon  making  or  bringing  the  same. — Stcwait. 
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the  force  found,  treble  damages  to  the  party  grieved,  and  make  fine  and  nine 
to  the  king.  But  thia  does  not  extend  to  such  as  endeavour  to  keep  iiossesc 
manu  forti,  after  three  years*  peaceable  enjoyment  of  either  themselve.s,  tJ 
ancestors,  or  those  under  whom  they  claim ;  by  a  subsequent  clause  of  the  si 
statute,  enforced  by  statute  31  Eliz.  c.  11." 

II.  Thus  far  of  remedies,  when  tenant  or  occupier  of  the  land  hath  gai 
only  a  mere  possession,  and  no  apparent  shadow  of  right.  Next  follow  anol 
class,  which  are  in  use  where  the  title  of  the  tenant  or  occupier  is  advanced 
step  nearer  to  perfection ;  so  that  he  hath  in  him  not  only  a  bare  ])osse88 
which  may  be  destroyed  bv  a  bare  entry,  but  also  an  apparent  right  of  pos^esi 
which  cannot  be  removed  but  by  orderly  course  of  law ;  in  the  process  of  wl 
it  must  be  shown,  that  though  he  hath  at  present  possession,  and  thcrefoi*e  1 
♦1801  *^^^  presumptive  right,  yet  there  is  a  right  of  possession,  superio 
-'     his,  residing  in  him  who  brings  the  action. 

These  remedies  are  either  by  a  writ  of  entry,  or  an  assijse;  which  arc  act 
merely  possessory ;  serving  only  to  regain  that  possession,  whereof  the  deman< 
(that  is,  he  who  sues  for  the  land)  or  his  ancestors  have  been  unjustly  depr 
by  the  tenant  or  possessor  of  the  freehold,  or  those  under  whom  he  claims.  1 
decide  nothing  with  respect  to  the  riyht  of  property;  only  restoring  the  demani 
to  that  state  or  situation,  in  which  he  was  (or  by  law  ought  to  have  been)  Ik 
the  dispossession  committed.  But  this  without  any  prejudice  to  the  rigl 
ownership :  for,  if  the  dispossessor  has  any  legal  claim,  he  may  afl<jrwai\ld  e 
it,  notwithstanding  a  recovery  against  him  in  these  possessory  actions,  i 
the  law  will  not  suifer  him  to  be  his  own  judge,  and  either  take  or  maintain 
session  of  the  lands,  until  he  hath  recovered  them  by  legal  means  :(i])  n 
])resuming  the  right  to  have  accompanied  the  antient  seisin,  than  to  resic 
one  w4io  had  no  such  evidence  in  his  iavour. 

1.  The  first  of  these  possessory  remedies  is  by  writ  of  entry ;  which  is 
which  disproves  the  title  of  the  tenant  or  possessor,  by  showing  the  unla 
means  by  which  he  entered  or  continues  possession. (o)  The  writ  is  direct 
the  sheriff,  requiring  him  to  ^*  command  the  tenant  of  the  land  that  he  re 
(in  Lui'in,  pra'cipe  quod  reddat)  to  the  demandant  the  land  in  question,  w]n< 
claims  to  be  his  right  and  inheritance;  and  into  which,  as  ho  saith,  the 
tenant  had  not  entry  but  by  (or  after)  a  disseisin,  intrusion,  or  the  like,  i 
to  the  said  demandant,  within  the  time  limited  by  law  for  such  actions;  or 
up(»n  refusal  he  do  ai)pear  in  court  on  such  a  day,  to  show  wherefore  he  hatl 
done  it."(^>)     This  is  the  original  process,  Xhe  praicipe  upon  which  all  the  n 

(•)  Mir.  c.  4,  ^  •1\.  [•)  Kin-  h,  L.  'jr.l.  if)  8e«  book  ii.  Append.  Na  V.  {  1. 

'■-  It  was  doul»t«Ml  whrtlior.  under  the  statutes  mentioned  in  the  text,  any  but  i 
lioMer  eoiiM  have  le.'stitution  :  aii<l  tluTelnre  the  21  Jac.  I.  c.  2;)  applied  the  \ 
eonf'eiTed  hy  thfin  to  the  restitution  u{  possession  of  which  tenants  for  terms  of 
tenants  hy  eopy  of  court-roll,  jiuardian  l»y  kni;ilit-service,  and  tenants  by  elipt,  st 
nierehant,  or  statute-sta|»h\  hud  heen  foreihly  deprived.  The  justices  of  the  jH»a 
Ixmiid  to  grant  a  writ  of  n'^timtion :  hut  when  the  indictment  is  found  at  the  i 
the  jud;;e  may  exen-iso  hU  <liseretion.  The  Queen  w.  Ilarlund,  8  Add.  &  Eil.  o! 
Moo.  &  Hoh.  141.  In  an  indietinent  made  under  the  statutes,  the  prosecutor's  ir 
in  the  jireniises  nuist  he  stated,  (I{"x  '•;.  WiNon,  8  T.  R.  3t)0,  302;)  whence  it  see 
follow  that  where  a  tenant,  wron^'fidly  holdin;;  over  after  the  expiration  of  his  te 
ft>rcihly  <lisposses>e«l  by  the  landlord,  the  case  is  not  within  them:  otherwise  the  ji 
wouM  he  conipeUahle  lo  award  restitution  to  the  tenant,  although  hin  prtn'ions  \ 
sion  would  not  havi?  supported  an  action  of  tre-^pass  quarc  clauftum  trtyit  again 
lan<Ilord.  Turinr  rs,  .\Icvniott.  I  JiiuLT.  l'>8  ;  Taunton  vs,  Costar,  7  T.  K.  4^U.  IV 
however,  the  hnnlhud  niav  he  in<lictc«l  for  a  foreihle  entr\'  nt  common  law. 
laid  down,  indeed,  by  Hawkins  that  no  indictment  for  a  forcible  entry  lay  at  c«ii 
law  where  the  party  had  lawful  ri^rht  of  entry.  But  in  The  King  vjt,  iVat 
Sayer's  Kej>.  225.  a  forcible  entry  into  a  dw<»lling-house  was  held  indictal 
i'OTnmon  law;  and  the  correctness  o['  what  Hawkins  siiid  may  he  doubiiMl.  See  |k 
Kenyon,  Rex  vs.  Wilson,  sn/'nt,  I'M.  Tlie  landlord  is  undoubtedly*  liuhlc  to  an  act! 
a  trespass  to  the  jicrson  (»f  the  tenant,  or  to  an  indictment,  it  the  entiy  be  att 
with  cu'cumritances  that  of  themselves  amount  to  a  hreach  of  the  |)eaoe.  Rex  rjr. 
?>  Burr.  1078.  Rex  vs.  Bake,  id.,  1731.  Newton  vs.  Harland,  1  21.  &  Q.  G44.~Coi;i 
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the  nit  w  gronnded :  wherein  it  appears,  that  the  tenant  is  required,  either  to 
4rlJv«Mr  *«ci»in  of  the  hinds,  or  to  snow  cause  why  he  will  not.  This  r^tiot 
ca«««  may  be  either  a  denial  of  the  fact  of  havin^r  entered  by  or  under  I- 
neb  means  as  are  sagirested,  or  a  justiAcation  of  uis  entry  by  reason  of  title  in 
hii&Mflf  or  in  those  under  whom  he  makes  claim :  whereupon  the  possession  of 
the  land  is  awarded  to  him  who  produces  the  clearest  right  to  possess  it. 

In  oor  antient  books  we  find  frequent  mention  of  the  decrees  within  which 
vhu  of  entiy  are  brought.  If  they  be  brought  against  the  party  himself  that 
did  the  wrong,  then  they  only  charge  the  tenant  himself  with  the  injury;  '^non 
ViAair  iikgre$$um  nisi  per  intrusionem  quam  ipse  fecit,**  But  if  the  intruder,  dis- 
friiur.  or  the  like  has  made  any  alienation  of  the  land  to  a  third  person,  or  it 
\a^  (ici^r«•oded  to  his  heir,  tliat  circumstance  must  be  alleged  in  the  writ,  for  the 
it-tiLrti  muMt  always  be  brought  against  the  tenant  of  the  land ;  and  the  defect 
•4'  bin  piHMCMton'  title,  whether  arising  from  his  own  wrong  or  that  of  those 
ubdrr  whom  he  claims,  must  be  set  forth.  One  such  alienation  or  descent  makes 
like  fiTHtif )  degree,  which  is  called  the  per^  because  then  the  form  of  a  writ  of 
tniry  ii»  ihiA;  that  the  tenant  had  not  entry  but  by  the  original  wi-ong-docr, 
«hu  alienatcil  the  land,  or  fVom  whom  it  descended  to  him  :  '*  non  habuit  ingres- 
9%m^  NiM  per  Gulieimum^  qui  se  in  illud  intrusit,  et  iUud  tenenti  dimisit."{r)  A 
•enMid  alienation  or  descent  makes  another  degree,  called  the  per  and  tmi;  be- 
rnujtte  the  form  of  a  writ  of  entry,  in  that  case,  is,  that  the  tenant  had  not  entry 
Ut  &jf  or  leader  a  prior  alienee,  to  whom  the  intruder  demised  it;  *^non  habuit 
\%^f**Hm  nisi  per  Ricardum,  cui  QuUdmus  illud  dimiait,  qui  se  in  illud  intruaitJ*(8) 
Tbr«e  degrven  thus  state  the  original  wrong,  and  the  title  of  the  tenant  who 
riaiDis  under  such  wrong.  If  more  than  two  degrees  (that  is,  two  alienations 
"T  (khMct^tiHr  wore  fmst,  there  lay  no  writ  of  entry  at  the  common  law.     For  us 

•  »**  |in»vi«KMi.  for  llio  •quiftness  of  iiiou'h  iiilu*ritaiu'cs,  tiiut  no  one, 
'^-n  t)iou:;h  ht*  liUfl  tlio  true  rii;lit  of  ]M>sses8ion,  should  enter  \\\\o\\  hiiu 
»:.♦*  r*a-i  I  he  u|»|>areiit  riglit  by  tleseeiit  or  otherwise,  but  he  was  driven  to  his 
T^.*    '  *Htrii  to  ^ain  possession;  ho,  after  more  than  two  deseents  or  two  eon- 

■  •VAii't'H  won*  passinl,  the  demandant,  even  thouirh  he  had  the  ri^ht  both  of 
;•-• -^-i'm  and  |»n»|K'rty,  was  not  allowed  this  />/#.<.<< xv/zry  action  ;  but  was  driven 
\  li  «  yrr,t  •/  r'/A/,  a  lon<;  and  tinal  remedy,  to  punisli  his  ne;^leet  in  not  sooner 
f'»i:  ri;r  ill  )^JH  «'hiiin,  while  the  degree  subsisteil,  and  fi»r  the  ending  of  suits  and 
.•••'.irij  ill"  mil  eontn>versies.<0     But  by  the  htutute  of  Marlherge,  nVl  Hen.  III. 

-•.  ;:  wa*  pn»vided,  that  when  the  number  of  alienations  or<leseents  ex<'et.»iled 
•■-  u-iLii  •h-:rrt»es,  a  new  writ  shouhl  W  aIlowe<i  without  anv  mention  of  dei^rees 
1"  A.:  And  :u-eonlini;ly  a  new  writ  has  been  fninied,  called  a  writ  of  eiitry  in 
'  .'■  /-•*.  whii-h  «»nly  alleges  tin*  injury  of  the  wronic-doer,  without  deducing  all 

'  .'.t«  nnnliute  title  from  him  to  the  tenant:  stating  it  in  this  manner;  that 
".'  t'Haiii  liad  not  entry  unless  «f/f<r,  or  subsequent  t«>,  the  ouster  or  injury  done 

•  •  !••  '•nLTtiial  dis|>osM»ssor ;  ** /i/>/i  hahuit  unfnsi<um  m'si  |M>st  Ititrusiniit'tn  qUiim 
f.       ni.  'HiHu'lhiit;'*  anii  ri;;htlv  concludiui;,  that   if  the  orii^inal  title  was 

»"  '.j^'il.  alt  clainis  derived  from  tlience  must  i>artici|»ate  of  the  same  wroni;. 

■  >'i  tln»  latirr  of  these  writs  it  is  (the  writ  of  entry  sur  «//.<v#/>//i  in  the  y)'>0 
'  *;  t!*--  form  ot  our  eoinni(»n  recoveries  of  landiNl  estates^  u )  is  u»»ually  git>unded ; 
«      i..  wr  may  ri'memU'r,  wen*  observed  iti  the  j»re<v<ling  volume  rt  to  be  lic- 

:  -u«  a«  ti<*n<»  bn>ught  against   the  tenant  of  the  freehold,  (usually  called  the 


[*1S2 


•         • 


Tht*  ;<rir.wy#f,  or  writ  of  entry,)  in  which  by  collusion  tlie  demandant 
••^'  T-  r*  ifn'  land. 

Ti*:*  n-mixlial  instrument,  or  writ  of  entry,  is  a)>)»lical>le  to  all  the  cases  of 

'iM'-r  \*^v*rK*  mfntiomnl,  except  that  of  discontinuance  by  tenant  in  tail,  and 

*«^  pr«  uliar  »*pecii»s  of  deton*ements.     Such  is  that  of  dcfonvinent  of  dower, 

*-;  L'lt  Mf^iisnUiiZ  <f«i/ dower  to  the  willow  within  the  time  limited   by     r^iyj.* 

•jw  .  Ibr  which  i»he  has  her  nmuMlv  bv  writ  <»f  dotnr,  und*'  nihil  fmht  t.\  w)     »- 


t,  IK-     %m<h   InWal  —f  tlml  Arii<Hi4.  IT'J) 
^  t^,  am4  tW  Vumi  km  lb-  jwr  and  cmi.    Boi 


F  N.  B  -*'"..  i  I. 


'•   KiiH-h.  I.,  y^ 

•  *■  J  ln«t.  I.Vi. 

i»i  «»rt-  tkmk  il.  ApiKiiiI.  N\^.  V 

(*•  ll<»k  II  rh  '.'1. 
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But  if  she  be  deforced  of  part  only  of  her  dower,  she  cannot  thoD  any  that  m 
knbet;  and  thcretore  she  may  have  rocoiinte  to  another  action,  by  writ  of  n^ 
of  dower;  which  is  a  more  general  remedy,  extending  cither  to  part  or  t 
whole;  and  ia  (with  regard  to  her  claim)  of  the  aamo  nature  as  the  grand  k 
of  right,  whereof  we  shall  preaently  sneak,  is  with  regard  to  claims  in  t 
etinplc.(x)  On  the  other  hand,  if  the  heir  (being  within  age)  or  his  giiardi 
assign  her  more  than  ehe  ought  to  have,  they  may  be  remedied  by  a  writ 
admeasurenuittt  of  (iuicer.(i/)  But  in  general  the  writ  of  cntrj'  is  the  uoivor 
remedy  to  recover  possesttiou,  when  wrongfully  withheld  from  the  owner, 
were  therefore  endless  to  recount  all  the  several  divisions  of  writs  of  cnt 
which  the  diifei-ont  circumslunces  of  the  respective  demandants  may  requj 
and  which  ai-u  l\imiHhcd  by  the  laws  of  England  :(z)  being  plainly  and  oles 
cliulkeil  out  in  that  most  aiitient  and  highly  venerable  collection  of  legal  fon 
the  ri'<jistntm  oiimiam  breviitm,  or  register  of  such  writs  as  are  suable  out  of  i 
king's  court,  ujton  which  Fitsherbert's  natuTa  brevium  is  a  comment ;  and 
,,„,.  which  ever}-  man  who  ^is  injured  will  be  sure  to  find  a  mcthed  of  rel 
■I  exactly  adapted  to  \m  own  case,  described  in  the  compass  of  a  few  lii 
and  yet  without  the  omission  of  any  material  tircumatanco.  So  that  the  w 
and  equitable  pi-ovisionof  the  statute  Wcstm.  2, 13  Edw.  I.  c.  24,  for  framing  d 
.  writs  when  wanted,  is  almost  i-endered  nselcsH  by  the  vary  great  perfection 
the  antient  ibrins.  And  indeed  1  know  not  whether  it  is  a  greater  credit  to  < 
laws,  to  have  such  a  pnivi^on  coutuined  in  them,  or  not  to  hare  occasion,  oi 
least  very  rarely,  1o  use  it. 

In  the  limes  of  our  Kaxon  ancestors  the  right  of  pOBseBsion  seems  onl] 
have  been  i-ccoverable  by  wi-it  of  entry ,((i)  whicli  was  then  usually  brought 
the  county-court.  And  it  is  to  be  obi<en,'od  that  the  proceedings  in  tb 
actions  were  not  then  so  tedious  when  the  courts  were  held  and  process  Im' 
from  and  was  returnable  therein  at  the  end  of  every  three  weeks,  as  tl 
Iwcanio  after  the  con(iuest,  when  all  causes  were  drawn  into  the  king's  coo 
anil  piixrcss  issued  only  from  term  to  term;  which  was  found  exceedingly  ( 
lory,  being  at  least  four  times  as  slow  as  the  other.  And  hence  a  new  remedy  ■ 
invented  in  many  cases,  to  do  Justice  to  the  iteople  and  to  determine  the  ] 
session  in  the  pi-oiicr  counties,  and  yet  bv  the  King's  judges.  This  was 
remedy  hy  ,iN^„;i..  whii-h  is  culled,  by  statu  to'Wcstm.  2,  13  Edw.  I.e.  24,/frfii 
remi-'/iu III'  ill  eoinpurison  with  that  by  a  writof  ontrv;  it  not  admitting 
munydilalorv  jileas  and  pnx'ccdings  to  which  other  real  actions  are  subject. 

2.  The  writ  of  ««;/.•(•  is  saiil  to  have  been  invented  by  Glanvil,  chief  justic 
Ileiirj-  the  Second  ;i''')  and  if  so,  it  seems  to  owe  its  introduction  tollic  pa 
inent  held  at  N<irlli;miptoii  in  the  twenty-second  year  of  that  prince's  re 
when  justices  in  eyre  were  a])pointed  to  go  round  the  kingdom  in  order  to  ) 
these  assizis:  and  tlu'  Hssi/.en  themselves  *(particulariy  those  of  ; 
d'uncc^st-jr  and  nord  'Ussriiiitt)  were  clearly  pointed  out  and  deBcribe< 


♦Wo] 


11.144.    tjurii.  I.  nil.  Fni.n 


rj-  mr  wHti^iiin  iti  a  !«*•  fur  >«r>.  I.  Tll»  wril  MHjn  1 
h  iri*  bniniiht  rUHHM.A'^itH  ■  wonu  who  iclmk 
-.L  Ihr  writH  id'  nvi.rlhrlifc.lntlialnlml  Hut  lirmaTi 
lothnit.    AiiililHUk*lB«Hi< 


■Iki  hilth  nviTiTnl  hl>  II 


ililvwM.  wiw'faB<lm»i  itBTlUK  Ih' nimnil'l^  Tnit  IH  n'l^^l  trri,tmifllitiimrmprriH.lrtml/t>iam,t^,,nJrmm 

ma.  ril  ni  atlr  ^ii-riitm,  lifl  ntilr-i rr  WW  fa'aitl  Or/umtHI  mdf  JMWir,  iMr  mm  fkit  rim  H  HnrfB 

\mh  ■llnni  k-rnMalr.    4.1hi-*ri(  iirf  i~.iia»i»ii  hp-m.  nrm  rrr-nmllmm  /arrif,  At  tmfitai  qui  irtf  itaaal 

lIMil  3>:,>l<>r1hH  imraliHirr.anprth'nlh'Bilfaliliill'l  id'Mll  JuMiiirli  iIuhM  rrgit  JilciatJ  ftri  rmtHiliimrm 

«f  Ih' p  ntknl  IT  li-mmt  »»  Iffr.    *.  TIh- vrlH  i'ihti.ii  (in-  tii-iiiit  Jiirlii  nprr  njuten,  ■  Imjnr  fwi  iamt 

rfuauHa  muf ■•■li  cm.  I M-i-l,  V>.\dirM  ohhli  I'ljtmilnid  mitim  .tugltam  pniximr  pail patrm  /nslmi  I'Mir  ( 

nnHimiii'ai  lifi*.  bill  an'iln.ii.  ly  •iii.illiii',  nKilir.  I.r.'.  rr^m  Jlliim  Ktum,    tj^\n.  (M.  33U. 


"  The  remedy  \>y  writ  of  entry  nns  abolighed  by  3  &  4  W.  IV.  e.  27,  i.  3A.— StRw 
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Ma  B  wtit  of  Mitrj  is  a  real  action  which  digprovtt  the  title  of  the  tenant  hj 
Aowmg  tbe  anlawflil  eommeacemeat  of  hiB  poueesion,  bo  an  aaaixe  is  a  real 
•Mian  which  pnvtt  the  title  of  the  demandant  merely  hy  showing  hta  or  bit 
ifiainr*!  poweaaion  :(e)  and  theee  two  remedies  are  !n  all  other  respects  so 
tatalljr  alike  that  a  judgment  or  recovery  in  one  is  a  bar  against  the  other;  so 
that  wbea  a  man's  possession  is  once  esUblished  by  either  of  these  possesaoiy 
aetiaiM  It  can  nsrer  tw  distarbed  by  the  same  antagonist  in  any  other  of  them. 
TW  word  Msuc  is  derivad  fay  SAi  Edward  ColEeC/Jftom  the  liatin  aatideo,  to 
at  io);eth«r ;  and  it  signifies,  ori^nally,  the  jaiy  who  tiy  the  caase  and  sit 
lofribrr  tor  that  porpose.  By  a  flgure  it  is  now  made  to  signify  the  court  or 
jirisdictian  which  summons  this  jury  together  by  a  commission  of  assize,  or 
Uumaa»rapif»dat;  and  hence  the  Judicial  assemblies  held  by  the  king's  commie- 
MS  IB  «T«fy  county,  as  well  to  Uke  these  writs  of  assise,  as  to  t^  causes  at 
MS  fri*t,  ara  termed  in  common  speech  the  ateizea.  By  another  somewhat 
aailar  figare  the  name  of  assise  is  also  applied  to  this  action,  for  reoorering 
ifiiiiiiini  oir  lands:  for  the  reason,  saith  Littleton,(;)  whr  such  writs  at  the 
Mgiaaing  wen  called  assise,  was,  for  that  in  these  writs  the  sheriff  is  ordered 
to  MBiiBoa  a  juy  or  asiaxe;   which  is  not  expressed  in  any  other  original 

This  mnedy,  by  writ  oT  SMiie,  is  only  applicable  lo  two  species  of  injniy 
In  «a«t«T,  via.',  abatement,  and  a  recent  or  novel  ditieisin.  If  the  abatement 
IsppfBtii  upon  the  death  of  the  demandant's  ftthor  or  mother,  brother  or 
a4«r.  ancle  or  aant,  nenhew  or  niece,  the  remedy  is  by  an  assise  of  niorf  f  (m- 
Mrf«',  or  death  of  ones  anccAlor.  This  "writ  directs  the  sheriff  to  raiaa 
NxmoB  a  jury  or  asHize,  who  shall  view  the  land  in  questinn,  and  re-  I- 
ft%.\f  whether  *ach  ancestor  was  seised  thi-reof  on  the  day  of  his  death,  and 
■I'th'-r  thr  demsniiant  be  the  next  heir  ;(i)  iK>on  after  which  the  jadgCA  come 
4>«3  hv  (be  kinfc'H  cuniiniiwion  to  take  the  recognition  of  utwizo :  when,  if  those 
^■Bt>  snr  found  in  the  affinnative,  the  law  immcdiotcly  tronAferH  the  posscs- 
•-«  from  the  tenant  to  the  demandant.  If  the  abatement  happened  on  the 
S%)i  "f  one's  grandfather  or  grandmother,  then  an  amti:*o  of  mort  iTancfStor  no 
(«£rr  lie*.  I>at  a  writ  of  ay{f  or  de  avo:  if  on  the  death  of  tho  great-grand- 
ksT  or  great-grandmother,  then  a  writ  of  bcMylt  or  de  proaro:  but  if  it 
Cr<iBl*f)ac  decree  higher,  to  the  fresaylf.nr  grandtather'n  gmndfsthcr,  or  if  the 
iiat«Brnt  hapiH-ned  u{Min  the  death  of  any  collikternt  relation  other  than  those 
i-f -f*  mentioned,  the  writ  is  called  a  writ  of  cvsinagf  or  de  ct>nsanguineo.{k} 
XiS  ibe  Mme  puintH  shall  be  inquired  of  in  all  thcHe  actions  ancestret  as  in  an 
t^M*  of  wfrt  ifanitftor ;  they  being  of  tho  very  same  nature  :(f)  thongh  they 
ti-t  m  thi^  point  of  form,  that  these  ancfftrti  wrili*  (like  all  other  writs  of 
ff^f  expreanly  assert  a  title  in  the  demandant,  (viz.,  the  Heixin  of  the  ancea- 
'■  •  K  hi"  death,  and  hix  own  right  of  inherituni-e.)  the  n»size  asserts  nothing 
t?4>']v.  but  only  praVH  an  inquiry  whether  those  points  be  so.(tn)  There  w 
>A'  suMher  ancectrvl  writ,  denominated  a  nvprr  obiit,  to  e^tabliith  an  equal 
iT.4Mia  »f  the  land  in  qncstion,  where,  on  the  death  of  an  ancestor  who  has 
■"'n>  heirs,  one  enters  and  holds  the  others  out  of  pn88eeition.(n^  Bat  a  man 
■  mt  allowed  to  hare  any  of  these  actions  ancet>trel  for  an  abatement  conse- 
(vt:  dq  the  death  of  any  collateral  relation  beyond  the  fourth  dogreo  ;(o} 
'.i-^ri  in  the  lineal  ascent  he  may  proceed  ad  injiKitnm.(p)  For  there  must 
V  *!ae  '■•vnilary.  elr«e  the  privilege  would  be  universal ;  wliich  is  absurd :  and 
'.^M-i«v  the  law  pays  no  regard  to  the  poxoesriion  of  a  collateral  ancestor  who 
W  »••  M»rer  than  the  Afth  degree. 

*!;  ass  always  held  tu  be  a  law(f)  that  where  lands  wore  devisable     raisT 
3  t  son's  last  will  by  the  custom  of  the  place,  there  an  assize   of     *■ 
h^  f  isntfir  did  not  lie.     For  whore  lands  were  so  devisable,  the  right  of 

-  ttaiS.  U  SM.  <"I1  ■■».  MS. 

^  1  taH.  tsi.  CI  r.  A.  a  m.  n-rh.  i.  las. 

wimL  Ciii.i.ar.  s.  awl. 

•>^b  iM.  ua  91  nu.  A»i.  UL  ««Hf .  It. 

*.  iMLkflaM.  ?.V.  a  Its. 
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poasesaion  couM  never  be  determined  by  a  procoM  which  inquired  ot 
theue  two  points,  the  aeiuin  of  the  anceator  and  the  heirship  of  the  demju 
And  hence  it  oiny  be  reasonable  to  conclude,  that  when  the  statute  of  wi 
Hon.  VIII.  c.  1,  made  ail  Hocage-lands  devisable,  an  assize  of  mort  d'anctt 
longer  could  be  brought  of  lauds  held  in  socage  ;(r)  and  that  now,  siiK 
statute  Vl  Car.  II.  c.  '2,\,  (which  converts  all  tenures,  a  few  only  except«( 
ftee  and  common  socage,)  no  assize  of  viort  d'ancestor  can  be  Drought  a 
lands  in  the  kingdom,  hut  that,  in  case  of  abatemeutA,  recourse  must  b 
perly  hfwi  to  the  writs  of  entrj-." 

An  nssize  of  novel  (or  recent)  disseisin  is  an  action  of  the  same  natun 
the  assize  of  mort  d'ancestor  before  mentioned,  in  that  herein  the  demam 
possession  must  bo  shown.  But  it  differs  considerably  in  other  points 
ticularly  in  that  it  recites  a  complaint  by  the  demandant  of  the  disseisin 
mitted,  in  terms  of  direct  avermentj  whereupon  the  sheriff  is  command 
rcscize  the  land  and  all  the  cliitttels  thereon,  and  keep  the  same  in  his  cd 
till  the  aiTival  of  the  juatices  of  assize,  (which  in  fact  hath  been  tu 
Ouiitted;)(j)  and  in  the  mean  time  to  summon  a  jury  to  view  the  premiss 
make  recognition  of  the  assize  hetbre  the  justiccs.(f)  At  which  time  the  t 
may  plead  either  the  general  issues  nul  tort,  ttut  disseisin,  or  any  special 
,  And  if,  ui>on  the  general  issue,  the  recognitors  find  an  actual  aeiun  in  tl 
mandant,  and  his  suKtequcnt  disseisin  oy  the  present  tenant,  he  shall 
judgment  to  recover  his  seisin,  and  damages  for  the  injury  sustained :  bcin 
only  case  in  which  damages  were  recoverable  in  any  posscHsorj'  actions  i 
common  law  ;(m)  the  tenant  being  in  all  other  caues  allowed  to  retain  the 
,.Qo.  mediate  pi-ofitaof  the  *  land,  to  enable  him  to  pcrfoi-m  the  feodul  s( 
■I  But  eosts  and  damages  wei-e  annexed  to  many  other  possessor}'  t 
by  the  statutes  of  3Iarlbcrgc,  52  lien.  III.  c.  16,  and  Glocester,  ti  Edw. . 
And  to  prevent  fVcqncnt  and  vexatious  disseisins,  it  is  enacted  by  the  i 
of  Merlon,  '10  Hen.  111.  c.  3,  that  if  a  person  disseised  recover  seisin  oftfa 
again  by  assize  of  novel  disseisin,  and  he  again  disseised  of  the  snnio  teiH 
by  the  same  disseisor,  ho  shall  have  a  writ  of  re-disscisin;  and  if  he  r 
therein,  the  rc-diKseit<or  shall  be  imprisoned;  and  by  the  statute  of  Mar 
52  Hen.  III.  c.  V;  shall  also  pay  a  tine  to  the  king :  to  which  the  statute  \ 
2, 13  Edw.  1.  e.  2ti  Imth  su|H!rudded  double  damages  to  the  party  aggriev 
like  manner,  by  the  siime  xtutiite  of  Merton,  when  any  lands  or  teneme 
recovered  by  assize  of  mort  d'ancestor,  or  other  injury,  or  any  judgment 
court,  if  the  parly  he  atlerwanls  disseised  by  the  Mime  person  against 
ju<lgmcnt  was  obtained,  he  shall  have  a  vrit  of  post-dissiisin  against  him; 
subjects  the  )ioHl-dist<ei>4or  to  the  same  ]>enulties  as  a  re-disseisor.  The 
of  all  which,  ns  given  by  Hir  Kdwui'd  (.'oko,(ic)  is  because  such  proeeedi 
eontemjit  uf  the  king's  courts,  and  in  despite  of  the  law ;  or,  as  llructo 
fully  exiiivcs<.'s  it,(j;)  "talis qui  ita lonvictus fuerit, dupliciter  delinquit contra 
qaiafticit  diisaeiimm  ct  roOt-riaiti  contra  pacem  suum;  vt  ttiam  auau  tvmentr 
facit  I'd,  quit  in  curia  domini  rt'jis  rite  acta  sunt :  tl  propter  duplex  di-licty) 
Sttttinvre  deUl  pmnam  dupHcatam." 

In  all  these  nossessory  actions  there  is  a  time  of  limitation  settled, 
wbicli  no  man  stiall  avail  himself  of  the  possession  of  himself  or  his  an 
or  take  advantagi'  of  the  wrongful  possession  of  his  adversary.  Fur,  i 
negligent  ti>r  a  long  and  unreasonable  lime,  the  law  refuses  atlerwards 
him  any  ossislance,  to  ivcovcr  the  possession  merely ;  both  to  punish  his 
(nam  lajes  riijilaidilim,  Hon  diTmliidihus,  subreniunt^  aud  also  because  il 

Cl  Srr  t  lj«n.  ^'i.  C)  llrnM,  l^T.  Hut.  JIullir.  r.  It, 

'*  In  TjtiniiliT  i\t.  Itrook!!  niid  otlion",  Cro.  Cur.  r>(i2,  llic  court  of  Kinjt't  R 
Bolvwl  thut  ill)  nssi^f  of  ii.itI  ,r, <...;■  for  lies  ot  lands  derUaMc :  but  if  the  « 
plt^a  thm  llif  liitnl  is  liv  cu.'lcnii  devlsuble,  «»</  tr.M  tf-riml  lo  him.  it  is  a  good  1 
action."  This  wcniij  more  n'liiiilili-  tliun  tu  deny  gencruDy  a  fonu  of  action  t< 
because  in  a  juirtiijuliu-  cose  there  may  be  a  goodbar  to  hi*  ri<ht.^)iaKUDai. 

13U 
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I  ihfti  the  wqipotad  wrong-doer  has  in  such  a  length  of  time  procured  a 
hpl  titfat  oCherwiae  *he  would  sooner  have  been  saed.  This  time  of  r^iaa 
ImiMtkm  W  the  statate  of  Merton,  20  Hen.  III.  c.  8,  and  Weetm.  1,  8  >-  ^^^ 
Edv.  Lew,  waa  aoeoessively  dated  from  particular  eras,  viz.,  from  the  return 
sf  kia^  Joha  firom  Ireland,  and  from  the  coronation,  &c.  of  king  Heniy  the  Third. 
Bn  tlua  date  of  limitation  continued  so  long  unaltered  that  it  became  indeed  no 
Eaitacioa  ai  all;  it  beinff  above  three  hundred  years  from  Henry  the  Third's 
coraaation  to  the  year  1540,  when  the  present  statute  of  limitations(y)  was 
■ide.  This,  instead  of  limiting  actions  from  the  date  of  a  particular  event,  as 
Mm,  which  in  process  of  years  grew  absurd,  took  another  and  more  direct 
cotnc,  which  might  endure  forever:  by  limiting  a  certain  period,  as  fift^  years 
iur  iaada»aad  the  like  period(^)  for  customary  and  prescriptive  rents,  suits,  and 
Mnieea,  (for  there  is  no  time  of  limitation  upon  rents  created  by  deed,  or  re- 
MTved  oo  a  particolar  estate,)(a)  and  enacting  that  no  person  should  bring  any 
action,  to  recover  possession  thereof  merely  upon  the  seisin,  or  dis- 
of  bis  ancestors,  beyond  such  certain  period.  But  this  does  not 
lo  serricea  which  by  common  possibility  may  not  happen  to  become 
than  once  in  the  lord's  or  tenant's  life;  as  fealty,  and  the  like.r6)  And 
groanded  upon  the  possession  of  the  demandant  himself,  are  airected 
Is  be  saed  oat  within  thirty  years  afler  the  disseisin  complained  of;  for  if  it  be 
aa  older  date,  it  can  with  no  propriet;^*  be  called  a  fresn,  recent,  or  novd  dU- 
astta;  which  name  Sir  Edward  doke  informs  us  was  originally  given  to  this 
|coc«Ming,  because  the  disseisin  must  have  been  since  the  last  eyre  or  circuit 
«f  the  justices,  which  happened  once  in  seven  years,  otherwise  the  action  was 
f)ae.  r  I  And  we  may  observt%((2)  that  the  limitation,  prescribed  by  Uenr}'  the 
.\kxjc*«1  St  the  tinit  institution  of  the  unsizc  of  novel  dissemn^  was  from  his  own 
M«m  into  Eii^laiiti,  alter  the  peace  made  between  liiiu  and  the  young  king  his 
•oc;  which  was  but  the  year  before.** 

*Whst  lias  been  here  ol»!»erve<i  may  throw  some  light  on  the  doctrine     r^ioo 

W  r'ifc^ff^r.  whieb  wo  i«pokc  of  in  the  se<*on<l  chapter  of  this  book ;  and     *• 

«L.t  L  wo  luay  remenilHT  was  where  one  who  hath  ri|;ht  to  lands,  but  is  out  of 

;«>i«v«tt}ou.  hath  afterwards  the  freehold  cast  upon  him  by  soino  subsequent  dc- 

iKiiVr  title,  ami  enters  by  virtue  of  that  title.     In  this  case  the  law*  remits  him 

Vf  m*  mutient  aud  more  i-ertain  right,  and  by  an  tH|uitablo  tietion  supposes  him 

t/LjiTc  ^ine<l  iH>ssef*Mon  in  consequence  and  by  virtue  thereof:  and  this,  he' 

fai^  h«  eaniiot  |»o!»9(ihly  obtain  ju<igiiient  at  law  to  be  restored  to  his  prior 

r^tu  ^.u*K'  he  !•«  himr»e*lf  the  tenant  of  the  hind,  and  therefore  hath  nobody 

&JV..*:  uliom  to  bring  liis  action.     This  determination  of  the  law  might  seem 

•w^r5j'.»a«i  iM  a  ha>iy  obs»er\*er;  who  perhaps  would  imagine,  that  since  the 

v-iai.:  bat  It  now  both  the  ri^^ht  and  aUo  the  possession,  it  little  signifies  by 

V  jx  Uiraii^  ^ueh  |H>n»e^ion  shall  bo  said  to  be  gained.     But  the  wisdom  of  our 

l^'t   :  ..ft'A-  determined  nothing;  in  vain.     As  the  tenant's  |K)ssession  was  gained 

'-;  »  .'lo  uve  title,  it  wji.H  liable  to  be  overt ununi  by  showing  that  defect  in  a 

»"'.  -.'i  t  ::!ry ;  and  then  he  must  have  bt^ii  driven  to  his  writ  of  right,  to  re- 

-  -*T  ...•  ju^i  inheritance:  which  wouhl  have  been  doubly  hard,  because  during 

'^^  '...-ur  L-  wa-i  hiiUM'lf  tenant  he  could  not  establish  his  prior  title  by  any  ]>os- 

^•^>r\  a<  :ifn<*.     The  law  therefore  remits  him  to  his  prior  title,  or  puts  him  in 

I     '.^  %A^r  »'iu*\\u**i\  a>  if  he  had  reeoveriMi  the  land  by  writ  of  entry.     Without 

*  -'".••:-.• 'ir.  he  wt.uld  have  \n\i{  jii*,  tt  sti-^inam  separate;  a  good  right,  but  a 
\       *.  j-*.^-,.;.^,:  ni*w,  by  the  remitter,  he  hath  the  most  perfect  of  all  titles,  jMm 

*  ^  *-  J.  »  r      A  luA'^ft  'firm. 

I       i-I    hy  ti-t-se  st»veral  jM>ssessory  remedies  the  right  of  |K)ssession  may  be  re- 

'    ^  fc^  ''    \l    ■   I.  ^'18  Krp,  f-o. 

'  <^  h«*a.  to  I  •  .r«:»J  mjitfr*  <«r  tl>r  ■UlQli'.  AA  \iU\  (^  Co.  Lilt.  Ui. 

»■'    ••<    -.L.^AC*.   '*4  Raffb'Mr*  •-t|ili>««.  «>x:UBin^l  1«,  1  ln«t.  I<VV    R<i»th.  tHO. 

••te«««^     i  ri  ir  f  tmi  "iliTT  intna- Ihff    ihtii  n-.  (4>8m  p«|[v  1>4. 
*w»  rm  ftrfo^i  t  ^U  i.S  laal.  ^t  and  «4JKnr  MibAMio  Dt 

m  *miy /tfi9  yr»  fur  trnt*,  kc. 


dbtinciiotu  are  now  chiefly  of  interotft  ss  matters  of  antiquity;  for  sU 
abolished.    3  &  4  W.  IV.  c.  27,  •.  3G.-^TiirAET. 
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Btored  to  him  that  is  unjustly  deprived  thereof.  But  the  right  of  j 
(though  it  carries  with  it  a  strong  presumption)  is  not  always  concltt 
dencG  of  the  right  of  property,  which  may  still  subsist  in  anotner  man. 
•ion  '""^  ""^^  ""^y ''*^^  the  ^possession,  and  another  the  right  of  p 
J  which  is  recovered  by  these  possessory  actions;  so  one  man  n 
the  right  of  possession,  and  so  not  be  jjnble  to  eviction  by  any  posscsaor 
and  another  may  have  the  right  of  property,  which  cannot  be  otherwis* 
than  by  the  great  and  final  remedy  of  a  writ  of  right,  or  such  corra 
writs  as  are  iu  the  nature  of  a  writ  of  right. 

This  happens  principally  in  four  caaos:  1.  Upon  discontinuance  by  tb 
tion  of  tenant  in  tail ;  whereby  he  who  had  the  right  of  possession  ha 
ferrcd  it  to  the  alienee ;  and  therefore  his  issue,  or  those  in  remainder  ■ 
sion,  shall  not  be  allowed  to  recover  by  virtue  of  that  possession,  w 
tenant  hath  so  voluntarily  transferred.  2,  3.  In  case  of  judgment  givei 
either  party,  whether  by  his  own  default,  or  upon  trial  of  the  merit! 
possessory  action :  for  such  judgment,  if  obtained  by  him  who  hath  not 
ownership,  is  held  to  be  a  species  of  deforcement ;  which,  however,  h 
right  of  possession,  and  suffers  it  not  to  be  ever  again  disputed,  unless  i 
of  property  be  also  proved.  4.  In  case  the  demandant,  who  claims  tbt 
barred  from  these  possessory  actions  by  length  of  time  and  the  statute  < 
tions  before  mentioned :  for  an  undisturbed  possession  for  fifty  years  o 
to  be  devested  by  any  thing  but  a  verj-  clear  proof  of  the  absolute 
property.  In  these  four  cases  the  law  applies  the  remedial  instrument 
the  writ  of  right  itself,  or  such  other  writs  as  are  said  to  be  of  the  sam< 

1.  And  first,  upon  an  alienation  by  tenant  in  tail,  whereby  the  esta 
discontinued,  and  the  remainder  or  reversion  is  by  failure  of  the  partiouli 
displaced,  and  turned  into  a  mere  right,  the  remedy  is  by  action  of  J 
{secundum  formam  doni,)  which  is  in  the  nature  of  a  writ  of  right,(«)  ■ 
highest  action  that  tenant  in  tail  can  havo.{/)  For  ho  cannot  n a vo an 
writ  of  right,  which  is  confined  only  to  such  as  claim  in  fee-simple :  and 
reason  this  writ  of  formedon  was  granted  him  by  the  statute  de 
♦1921  *^*'^*'™-  2,  13  Edw.  I.  c.  1,  which  is  therefore  emphatically  ( 
■I  writ  of  right.(  j)  This  writ  is  distinguished  into  three  species :  a 
in  the  descender,  in  the  renwinder,  and  in  the  reixrier.  A  writ  of  formed 
descender  lieth,  where  a  gift  in  tail  is  made,  and  the  tenant  in  tail  all 
lands  entailed,  or  is  disseised  of  them,  and  dies ;  in  this  case  the  hai 
shall  have  this  writ  of  formedon  in  the  descender,  to  recover  these  lands 
in  tail  against  him  who  is  then  the  actual  tenant  of  the  frochold.(&)  3 
action  the  demandant  is  bound  to  state  the  manner  and  form  of  the  gil 
and  to  prove  himself  heir  secundum  formam  doni.  A  formedon  in  the  f 
lieth,  where  a  man  giveth  lands  to  another  for  life  or  in  tail,  with  renu 
a  third  person  in  tail  or  in  fee,  and  he  who  hath  the  particular  est 
without  issue  inheritable,  and  a  stranger  intrudes  upon  uim  in  rcmidi 
keeps  him  out  of  posseasion.(i)  In  this  case  the  remainder-man  shall 
writ  of  formedon  in  the  remainder,  wherein  the  whole  form  of  the  gift  i 
and  the  happening  of  the  event  upon  which  the  remainder  depended.  ' 
is  not  given  in  express  words  by  the  statute  de  donis;  but  is  founded ' 
equity  of  the  statute,  and  upon  this  maxim  in  law,  that  if  any  one  hat 
to  the  land,  he  ought  also  to  have  an  action  to  recover  it.  Afoniui 
reverter  lieth,  where  there  is  a  gift  in  tail,  and  afterwards  by  the  dsM 
donee  or  his  heirs  without  issue  of  his  body  the  reversion  falls  in  \ 
donor,  his  heirs,  or  assigns :  in  such  case  the  reversioner  shall  have  M 
recover  the  lands,  wherein  he  shall  suggest  the  gift,  his  own  title  to  t 
aion  minutely  derived  from  the  donor,  and  the  failure  of  issue  upon  i 
reversion  takes  place, (ft)  This  lay  at  common  law,  before  the  statata 
if  the  donee  aliened  before  he  had  performed  the  condition  of  tha  gift>  I 

('}  riiKh.  [.in.  P)  r.  M.  a  ni,  fu 

(/)(>i.uii.n«.  ]<iiiiu.iai. 
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t,  and  aftanrmrdfl  died  without  aiij.(^  The  time  of  limitation  in  a  r^ioii 
Mrfw,  by  staUite  21  Jac.  L  c.  16,  is  twenty  yean  }^  within  *which  space  ^  ^^ 
'~~  after  hie  title  accraeti  the  demandant  must  bring  his  aetion,  or  else  he 


1  la  the  seoond  case ;  if  the  owners  of  a  particular  estate,  as  for  life,  in  dower, 
If  tke  cvtesT,  or  in  fee>tail,  are  barred  of  the  right  of  possession  by  a  recovery 
lad  against  toem,  through  their  default  or  non-appearance  in  a  possessory  action, 
tkiy  were  abaolateiy  without  any  remedy  at  the  common  law :  as  a  writ  of  riffht 
4ias  Boi  lie  for  any  Imt  such  as  claim  to  be  tenants  of  the  fee-simple.  Thererore 
the  sutate  Westm.  2, 18  Edw.  I.  c.  4  gives  a  new  writ  for  such  persons,  after 
\kar  laada  have  been  so  recovered  against  them  by  defkult,  called  a  auod  ei  ds- 
Uneat;  which,  though  not  strictly  a  writ  of  right,  so  fiur  partakes  of  tne  nature 
«f  ooe,  aa  that  it  win  restore  the  right  to  him  who  has  been  thus  unwarilv 
<rfofc*d  br  his  own  defaalt(m)  But  in  case  the  recovery  were  not  had  by  his 
•VB  de&altt  but  upon  defence  in  the  inferior  possessory  action,  this  still  remains 
iial  with  regard  to  these  particular  estates,  as  at  the  common  law :  and  henoe 
a  ii,  that  a  common  reeovery  (on  a  writ  of  entry  in  the  post)  had,  not  by  de&ult 
«f  tiM  tenant  himself,  but  (uler  his  defence  made  and  voucner  of  a  third  person 
IS  vananty )  1^  deiknlt  of  such  vouchee,  is  now  the  usual  bar  to  cut  off  an  estate^ 

S.  4.  Thirdly,  in  case  the  right  of  possession  be  barred  hj  a  recovery  upon  the 
■cfitB  in  a  poseeesory  action,  or  lastly  by  the  statute  of  Imiitations,  a  cuumant 
is  fceeimpie  may  have  a  mere  writ  of  right;  which  is  in  its  nature  the  highest 
vrii  in  the  law,(  o)  and  lieth  only  of  an  estate  in  fee-simple,  and  not  fbr  him  who 
ksih  a  Wm  et»ute.  This  writ  lies  concurrently  with  all  other  real  actions,  in  which 
aa  Mtsttf  of  tVft'-mmple  may  l>e  recovered :  and  it  altso  lies  after  them,  being  as  it 
vc-re  an  a|>peai  to  the  mere  right,  when  jud^^ent  hath  been  had  as  to  r:»in4 
thr  puM(*«i«iun  in  an  inferior  pot^setisor}*  *action.(/>)  But  though  a  writ  ^ 
•4  ncht  may  he  brought,  where  the  demandant  is  entitled  to  the  possession,  yet 
It  rwly  in  ail  vim  hie  to  be  brought  in  such  cases ;  as  a  more  expeditions  and 
flWT  rvm«HJy  i^  ha^l.  without  meddling  with  the  property,  by  proving  the  de- 
asA^aat'ci  own,  or  hit*  ancestor's,  posscAsion,  and  their  iilegal  ouster,  m  one  of 
**W  pijMK^Miory  ai*tionH.  But  in  case  the  right  of  possession  be  lost  by  length 
«^  tune,  or  by  judgment  against  the  true  owner  in  one  of  these  inferior  suits, 
*«M-rv  i«  DO  other  choice :  this  is  then  the  only  remedy  that  can  be  had;  and  it 
3^  ah»  f*^n*iMc  a  natuns  that  it  overcomes  all  obntacles,  and  clears  all  objections 
thAt  may  have  arii^on  to  cloud  and  ob8curc  the  title.  And,  after  issue  once 
*'&«•!  iii  a  writ  of  right,  the  judgment  is  absolutely  final;  so  that  a  recovery 
i  in  thi«  action  may  be  pleaded  in  bar  of  any  other  claim  or  demand.(9) 
IVr  punr.  |in*i»er,  or  mere  writ  of  right  lies  only,  we  have  said,  to  recover 


V.  |in»i»e 
eH*ini{>ie, 


io  feeH*inipie,  unjuHtly  withheld  from  the  true  proprietor.     But  there  are 

>*    riar^  L  dr»«.  (•)  P.  N.  B.  I. 

r*  f.  %.ai&&.  (r»  Ibid.  1,6. 

•  .<««»  Ua4  u.  ck  21.  (tjlb4d.  6.   Oo-UttUt. 


'Tie  twenty  rear*  within  which  a  formnion  in  the  descender  ought  to  be  oommenced 
•  1  Jac.  I.  c.  It).  U'lcin  to  run  when  the  title  descends  to  the  first  heir  in  tail, 
h^  li^  un<l«T  a  <lii(ahihty ;  and  the  heirs  of  such  person  who  suffers  the  twenty 


^■%  tA  rUpie  without  comni4*nring  the  forme<lon  are  utterly  excluded,  and  the  right 
4  mvj  w  f^^eirer  liMt.    3  BixmI.  k  Bing.  217.    6  East,  83 ;  and  see  note  10,  anU,  178.— 


*"  It  wustt  •eem.  and  hsks  lieen  conten<le<l.  that  a  fresh  title  accrues  to  the  issue  in 
i  V  a  i«Y«4^  who  has  lieen  hamnl  hy  the  lafwe  of  time,  and  therefore  that  such 
a»  mnoLi  have  another  twenty  yean  in  which  to  hring  his  formedan.  But  if  this 
l«wailed  at  all,  it  is  obvious  that  it  would  equally  prevail  through  any 
ef  finreiiu.  and  would  virtually  repeal  the  statute  in  the  most  pernicious 
la  the  eaae  of  Tolmm  r«.  Kaye.  3  Hrod.  k  Bing.  217,  the  court  of  Common 
d«t4»rminea  that  the  Jirst  de«ct«nt  of  the  title,  within  twenty  yean 
•talitte  rei|uirf«  the  fomudam  to  be  sued  out,  is  the  descent  upon  thai 
ig  h^m  from  any'  disability,  suffers  twenty  years  to  elapse  withpoi 
:  aad.  eonscqoently,  that  the  bar  which  opsntes  upon  nim  eqaallj 
as  his  hetrs.-^LsatDQi. 

m 
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also  aiime  other  writs  which  jiro  said  to  bo  in  the  nature  of  a  writ  of  rig 
cauxe  Ilieir  process  and  proceediiiys  do  mostly  (though  not  entirely)  agre 
the  writ  of  right :  but  in  some  of  them  the  (ec-simpTo  is  not  demandea; 
Othum  not  lund,  but  some  iiicoi'porcal  hi^rcdJtament.  Rome  of  these  bar 
aln-ady  mentioned,  as  the  writ  of  right  of  dower,  of  formedon,  Ac,  and  the 
will  hereafter  be  taken  notice  of  under  their  proper  dirisionR-  Nor  is  tbi 
writ  of  right  alone,  or  always,  B]>plieul>lc  to  every  ens©  of  a  claim  of  \»t 
fee-simple  :  for  if  the  lord's  tenant  in  fee-simple  dies  without  heir,  when 
escheat  accrues,  the  lord  shall  have  u  writ  of  escheat,(r)  which  is  in  the  < 
of  a  writ  of  right.(s)  And  if  one  of  two  or  more  coparceners  deforces  the 
by  usurping  the  solo  possession,  the  party  aggricvcii  shall  hare  a  writ  of 
•1951  *'^  rationtibili  parte,(t)  which  may  be  grounded  on  the  'seisin  of  t 
J  cestor  at  any  lime  during  bis  life ;  whereas  in  a  nvper  obiit  (whii 
possessor^'  remedy)(u)  he  must  be  seised  at  the  time  of  his  death.  But,  w 
these  and  other  minute  distinctions,  let  us  now  return  to  the  general  i 
right. 

This  writ  ought  to  bo  first  brought  in  the  eourt-baron(ir)  of  the  lord,  of 
the  lands  are  holden ;  and  then  it  is  open  or  patent :  but  if  he  holds  no  oo 
bath  waived  his  right,  remmt  curiam  suain,  it  may  be  brought  in  the  king's 
by  writ  o{  prcecipe  originally  ;(ar)  and  then  it  is  a  writ  of  right  c/os^;(w) 
directed  to  the  sheriff  and  not  the  lord.(2)  Also,  when  one  of  the  king^i 
diate  tenants  in  capite  is  deforced,  his  writ  of  right  is  culled  a  writ  of  j 
in  capite,  (the  improper  use  of  which,  as  well  as  of  the  former  prtKtf 
dominus  reniisit  curiam,  so  as  to  oust  the  lord  of  his  jurisdiction,  is  rest 
by  magna  carta,){a')  and,  being  directed  to  the  sheriff  and  originally  retn 
in  the  king's  courts,  is  also  a  writ  of  right  clo3e.{b)  There  is  likewise  a  litt 
otright  close,  secundum  conauetvdinem  nurnerii,  which  lies  for  the  king's  teni 
autient  demesne, (c)  and  others  of  a  similar  nature,(ff)  to  try  the  right  a 
lands  and  tenements  in  the  court  of  the  lord  exc!usively.(«)  But  the  i 
right  patent  itself  may  also  at  any  time  be  removed  into  the  county-court,  b 
ol  tott,(J')  and  from  thence  into  the  king's  courts  by  writ  of  pone(g)  or  m 
facias,  at  tho  suggestion  of  either  party  that  there  is  a  delay  or  defect  of  jut 

Id  the  progress  of  this  action, (t)  the  demandant  must  allege  some  m 

*1961    ^^^  lands  and  tenements  in  himself,"  or  else  in  some  person  ander 

J    he  claims,  and  tlien  derive  the  right  •fh)m  the  person  so  eeised  t 

m  F.  N.  B.  143. 
(•(  Booth,  136. 


(•'F.'TR'i"'* 


(1)  Kttdini,  in.  Opilitld. 

(■)  BnctoB,  I.  l.c.II,V.*,  Ir'.l.e.at«ailtr.% 
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I*  A  nritof  right  cannot  be  maintained  without  showing  an  aetual  teUin  by  M 
e^jlea,  either  in  the  demnnd&nt  him>iclf  or  the  ancestor  m>m  whom  he  clainu 
B.  1.  And  the  demajidant  must  allege  in  his  count  that  his  ancestor  woa  wt 
nght,  as  nell  as  that  he  troa  seised  in  his  demesne  as  of  fee.  2  B.  ft  P.  5T0. 
2i2.  And  if  the  count  stale  that  the  lands  descended  to  four  nomen,  a«  nia 
co-heirs  of  J.  S,,  it  must  aUo  show  how  they  were  nieces.  3  B.  4  P.  453.  1  H 
Proof  of  possession  of  land  and  ijemani'y  of  ihe  rents  is  prima  farir  evidence  of 
in  fee  of  the  pernor.  But  proof  of  forty  years'  subsequent  [xtssesiuon  by  a  dt 
while  a  son  and  heir  lived  near  and  knew  the  fact,  is  much  slroneer  evidence  ■ 
first  possessor  had  only  a  i>arlicular  estate.  5  Taunt.  3'2G.  1  Marsh  <>8.  Th 
rei^uires  a  strict  observance  of  the  prescribed  forms  in  this  proceeding,  and  < 
ooaist  the  demandant  who  applips  to  rectifv  omissions  or  irregularitiea.  '2  N. 
1  Marsh,  602.  1  Taunt.  41S.  1  Bing.  208.  the  court  will  not  permit  the  mist 
in  a  writ  of  right  to  bo  tried  by  a  jury  instead  of  the  grand  assiae,  thouvh  botli 
desire  it.  1  B.  ft  F.  192,  As  to  summoning  and  swearing  Ihe  four  Icnighti 
Uoore.  249.  1  Taunt.  &  Brod.  IT.  They  may  be  summoned  from  the  grand  ju 
present  at  the  assites.  lb.  As  to  the  tender  of  Ihe  demymark,  and  what  the  < 
ant  must  prove  previous  to  the  tenant  tteing  put  upon  proof  of  bit  tatle^  see 
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Mif ;  to  vbiob  tho  tenant  mn^-  nnnwcr  bv  'Icnriof;  the  demandnnt'o  right,  and 
■PTiag  that  ba  hsa  more  njtlit  to  b(»]J  the  Mnds  than  the  demuiilont  hitn  to 
4iaBsa  tltetn :  and  tlib  rif|;bi  of  the  tvntmt  bcins  Hhown,  it  then  ]>utit  tin-  <lo- 
■ksdaM  apoB  tbo  pn>of  of  hif*  Li(l« :  in  whit-h,  if  Uv  tHIls,  or  if  the  tenant  hnth 
Au»»  •  heCtBT,  ttie  dt^iniindant  and  his  bein  arc  ^nwnntly  barred  of  llieir 
dita;  bat  if  ba  eui  ninkc  it  appear  ibat  his  ri){bl  in  aLi|ic'rior  to  Iho  tcmaut'a, 
la ib>B  neonr  thu  land  n){nin«t  (he  t«nani  and  his  heim  fvrvviT.  BiU  even 
Ibb  viit  of  right,  bowimr  onpvrior  to  any  other,  cannot  be  suml  out  nt  uny 
ttttmem  pT  titnir.  For  hy  tUv  nitttfnt  law  no  seisin  coald  be  alle^d  by  the  do- 
■ndaat,  bat  ftvm  th«  tim«  of  lU-nr^- the  Fir>(t;(A}  by  thv  staluto  of  Morton, 
It  Bva.  ni.  e.  *,  from  iho  lime  of  Honry  tht!  8<!W>nil ;  by  the  ntatute  of  Wealin. 
I,  I  MwaH  I.  e.  89,  from  the  time  of  Riibard  thu  KirHt ;  and  now,  by  tttaiiito 
BBanry  Till.  c.  i,  wiRin  in  a  writ  of  ri^^ht  aball  Ito  wElhin  nixty  ycarM.  Ho 
te  tba  pOMeadon  of  lands  in  fee^imple  unintern]{iledly,  for  thrvt-wure  yi'nra, 
b  M  pntmal  m  aaflcient  tJtla  against  nil  the  world ;  and  eannol  be  iniiMMehixl 
I^Mjr  daraaat  elaim  whataorrer'* 

1  bn«  DOW  CODO  tbrtnixb  the  Horoml  op^^ic  of  injury  by  oumtcr  and  dispos. 
■■iaa  «f  tb«  mobold,  witli  tJiu  remodiux  applicuhln  to  I'HCb.  In  considering 
VbM  1  bave  bpMi  iwavoidably  led  to  looch  upon  mt^i  (jW>M«  nnd  abstruse 
taniaCt  ••  H  Una  Inlomilxed  with,  and  alonn  (.-an  explain  th«  n.'a>u>n  of,  those 
)m  or  Um  b»  whinb  are  now  mora  geDerolIy  to  use.  For,  without  voniem- 
fMw  tbc  wbaitt  fitbrin  togoihor,  it  ia  imponsible  to  farm  any  elear  idea  of  tliu 
Haeia^  aad  roDDwrtiun  of  those  disjointed  pai-ts  which  fttili  form  a  oooBlderablo 
Waaih  of  tht>  miHh-m  law ;  anch  tm  Iho  doctrine  of  entries  and  remitter,  tho 
kvytsit  nflinea.  and  th«  ■nf^riiij;  of  i-ommon  rwcoTerirs.  Neither  indeed  is  any 
f-i.'.lrnMr'  [-art  -f  iha).  ivbii-li  I  bavf  i.-lr-ftfi  [n  tlii*  i-h.nit.T  fr-un  iimmi;,'  tlio 

■;' '.   '■     "■'■''. "'  "''"  '■""'  "'.■'"■ '. '  "■'■"  ■''''  ''■  ''"''  ■'  '"'■"'■ '"" '"   f '107 

■ttaaa  fbr  land  by  writ  of  enlry,  auiie,  formedon,  writ  of  right,  or  othorwiae. 
TWforoa  are  indeed  praaerved  in  the  practice  of  common  recoveries;  but  they 
••  Ibrma  and  nothing  elae  ;  fbr  which  tne  very  clerks  that  paas  them  are  seldom 
c^aUa  to  aaeign  the  reason.  But  the  title  of  lands  is  now  usually  tried  in 
attioiM  of  ejettinaU  or  tretpatt;  of  which  in  the  following  chapterB." 

(•)  Okn.  L  ^  c  I.    OD.Un.IU. 

X.  P.  657;  and  ■«»  the  praoedenU  and  notea,  3  Chittjr  on  Fl.  4th  ed.  1355  to  1390.— 
Chttt. 

'  Tlui  ia  hr  from  being  uniTeraalljr  ti 
*«■«  will  not  create  m  title  where  the  i 
vakiB  ihsl  time :  >«  irhere  ma  estate  in  tail,  for  life,  or  for  jean  continuee  above  sixty 
Ion.  Hill  the  rerenioDer  may  enter  and  recover  the  Mtate ;  the  poasession  muat  be 
•rfr^Tw.  Bad  lord  Coke  naja,  '-  It  haa  been  resolved  that  although  a  man  baa  been  out 
«/  ^tmgamaia  ef  land  for  sixty  years,  yet  if  hia  entry  ia  not  tolled  be  mav  enter  and 
na  Bay  ^Ttioa  of  hia  own  poaac—ion ;  and  if  hia  entry  be  congeable,  and  Le  enter,  he 
aakaf*  an  actka  of  bia own  pomeaaion."     4  Co.  11,  b. — Cbkistiah. 

'AH  iKa  real  mOiaoM  which  have  been  mentioned  in  thU  chapter,  and  all  otheim 
■kakona',  with  the  axceptioiu  of  the  writ  of  riglu  of  daetr.  the  writ  of  dmatr  ladt  miil 
t^  lad  writ  of  fi^ra  impf^  have  been  aboliabed ;  and  the  title  to  lands  i«  now  (t-Ww 
taA.  aa  it  waa  amttlfy  in  the  time  of  Blackatone,  by  an  action  of  gtetmeni  at  of  trapan. 
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CHAPTER   XI. 

OF  DISPOSSESSION,  OR  OUSTER,  OF  CHATTELS  REAL. 

*ld81  ^Hayinq  in  the  preceding  chapter  considered  with  Bome  attention 
-I  several  species  ol*  injury  by  dispossession  or  ouster  of  the  freehold^ 
gether  with  the  regular  and  well-connected  scheme  of  remedies  by  actions  r 
which  are  given  to  the  subject  by  the  common  law,  either  to  recover  the  j 
session  only,  or  else  to  recover  at  once  the  possession,  and  also  to  establish 
ri^ht  of  property ;  the  method  which  I  there  marked  out  leads  me  next  to  c 
sider  injuries  by  ouster  of  chattels  real;  that  is,  by  amoving  the  possession 
the  tenant  from  an  estate  by  statute-merchant,  statute-staple,  rocognizanci 
the  nature  of  it,  or  eletjit;  or  from  an  estate  for  years. 

I.  Ouster,  or  amotion  of  possession,  from  estates  held  by  statute,  recognizai 
or  elegit y  is  only  liable  to  happen  by  a  species  of  disseisin,  or  turning  out  of 
legal  proprietor,  beibre  his  estate  is  determined  by  raising  the  sum  for  whio 
is  given  him  in  pledge.  And  for  such  ouster,  thougn  the  estate  be  merely  a  cha 
interest,  the  owner  sliall  have  the  same  remedy  as  for  an  iniury  to  a  freehi 
viz.,  by  assize  of  novel  di88eisin.{a)  But  this  depends  upon  the  several  stati 
♦IftQl  "^'^*^^^  *crcate  these  respective  interests,(6)  and  which  expressly  pro^ 
^  and  allow  this  remedy  in  case  of  dispossession.  Upon  wnich  aeeoui 
is  that  Sir  Edward  Coke  observes,(t')  that  these  tenants  are  said  to  hold  t 
estates  ut  liberum  tencnientum,  until  their  debts  are  paid :  because  by  the  stat 
they  shall  have  an  assize,  as  tenants  of  the  freehold  shall  have ;  and  in  * 
respect  they  have  the  similitude  of  a  freehold.(cfy 

n.  As  for  ouster,  or  amotion  of  possession,  from  an  estate  for  years;  this  ! 
pens  only  by  a  like  kind  of  disseisin,  ejection,  or  turning  out,  of  the  tenant  1 
the  occupation  of  the  land  during  the  continuance  of  his  term.  For  this  ii^ 
the  law  nas  provided  him  with  two  remedies,  according  to  the  circumsta 
and  situation  of  the  wrong-doer:  the  writ  of  eject ione firmce ;  which  lies  asi 
any  one,  the  lessor,  reversioner,  remainder-man,  or  any  stranger,  who  is  hin 
the  wrong-doer  and  has  committed  the  injury  complained  of;  and  the  wr 
quare  ejecit  infra  terminuniy  which  lies  not  against  the  wrong-doer  or  ejector 
self,  but  his  feoffee  or  other  pei'son  claiming  under  him.  These  are  m 
actions,  somewhat  between  real  and  personal:  for  therein  are  two  tl 
recovered,  as  well  restitution  of  the  term  of  years,  as  damages  for  the  01 
or  wrong. 

1.  A  writ  then  of  ejectione  finna*,  or  action  of  ti*e8pas8  in  ejectment,*  lieth  n 
<•)  F.  N.  B.  178.  (•)  1  iMt.  43. 

m  SUt.  Wentm.  2.  13  Edw.  I.  c.  18.  SUt.  tie  mrrcaioranu,  (•O  Sw  buuk  il.  ch.  10. 

ST  Edw.  III.  c.  9.    SUt.  23  lien.  VII I.  c.  6.  {  9. 

^  The  assize  of  novel  disseisin,  as  we  have  seen  in  the  notes  to  the  last  chapter,  h 
abolished.     These  tenants  therefore  have  the  same  remedy  for  the  ouster  of 
possession  as  the  tenant  of  the  freehold, — an  ejectment. — Stewart. 

'See,  in  general,  Adams  on  Kjeotnient.     Tidd  Prac.  8  e<l.  518,  Ac.     Runingto 
Hjectment,  hy  liallatine.    Com.  Dijr.  lijjeotment.     1  Chitty  on  PI.  4  ed.  172. 

In  general,  ejectment  will  lie  to  recover  possession  of  any  thing  whereon  an  • 
can  \te  made,  and  whereof  the  sheritl*  can  deliver  {>osse«sion.     But  an  eieotmeni 
not  be  maintaineil  for  a  close,  (II  Rep. .').').    (imlb.  r)3,)  a  manor,  without  deHcribin 
quantity  of  land  therein,  ( I^tcli.  (il.     Lutw.  Kep.  301.     Hetl.  140,)  a  messuage  am 
menu  (1  East.  441.    Stra.  8.'»4:)  but  after  verdict  (even  jiending  a  rule  to  arrest  the, 
ment  on  this  ground)  the  court  will  give  leave  to  enter  the  verdict  according  t 
judge's  notes  for  the  messuage  only,  (8  East,  357  ;)  nor  a  messuage  or  tenement^  (3 
23,)  nor  a  messuage  situate  in  the  parishes  of  A.  and  R.,  or  one  of  thcntf  (7  Mod.  457. 
for  things  that  lie  merely  in  grant,  not  capable  of  being  delivered  in  execution, 
advowson,  (rommon  in  gross,  (Cro.  Jac.  \4Ck)  a  piscary.     lb.    Cro.  Car.  492.    8  Mod 
1  Brownl.  142.     Contra,  per  Ashurst,  .).,  1  T.  R.  301.    And  where  the  owner  of  tl 
by  indenture  granted  to  A.  free  liberty  to  dig  for  tin,  and  all  other  meUla,  throu, 
certain  lands  therein  described,  and  the  use  of  all  water,  water-counet»  and  to 
136 
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*  term  of  f  enrs ;  and  ftflorwarda  the  lemcr,  imta*- 

atruutfi^r,  ilotJi  vjcrt  or  onst  th«  louoe  of  hU 

bav«  hifl  writ  of  rjtclian  to  citll  tbo  dufundant  to 

IftDde  BO  domiiMd  to  tbu  plaiutiff  for  u  tcnn  tbat  U 

biiii.(/ )    And  by  thin  writ  the  plaintiff  abaU 

twm,  or  thv  rriuniiKk'r  of  it,  with  damages. 

*KaM  tkn  diMiae  of  real  Botiuiut,  thi«  mixod  procoodin)^  is  becomo  the     i-maa 

i^iBia  bcIImmI  of  Uyliis  tlia  litlv  U>  lundH  or  tonumvnu.     It  may  not     l^^" 

ttadhiv  bs  UBoropor  lo  daitioal«,  with  »ume  dfigrw  of  minutcncco,  it«  history, 

fc— ■■»f  irf  ita  prowMt  and  the  priuciplcn  whereon  It  \»  j^ruunded. 

W*  k«*v  balbni  mmo^)  tbat  thv  writ  of  oovonant,  for  br«a<.'h  of  the  oontrart 
■MuBod  in  tb*  liHM  for  jrvara,  wan  antiuolly  the  only  speciflo  remedy  fur 
WwwrJM  uminat  tfa«  leaMr  m  tuna  from  which  bo  had  ejected  bis  )«aHee,  t<^ 
|Hbar  9M  uougva  fur  the  ontior.  But  if  the  Iomco  wa»  cjec-tod  by  a  stranger, 
iilatag  andar  a  title  auiwriortA)  to  that  of  thu  Icnaor,  or  by  n  gruntee  of  the 
■wntui^  (who  nlgbt  at  uty  Itoie  by  a  oomuon  ruoovery  have  du»troyed  tho 
tmm^i)  thawgh  Um  l«we  might  stiU  maiuuia  an  actiun  of  covenant  against 
A»WMrlhrao»fMlbnBWloa  of  hia  coolract  or  leaao,  yot  he  coald  not  by  any 
Ui»t«n«  ttMlC    If  the  ouster  was  committod  byameiv  atranger, 


vlikMM  aaj  title  to  tfa«  land,  tho  l«MOr  might  indaad  by  a  nal  aotioa  rooorw 
■MMBitM  «r  tiM  iTMhiild,  but  tfao  IsMM  lutd  DO  othw  t«Bwdy  sgabiHt  th*  ^{Mlor 
Wia  i— agw,  by  a  writ  of  giartwM  jfrwy  for  tlw  tyefwiat  oomaltud  bi^laotfais- 

lity  b< 
part' 

>rdoS 


IflJM 


flutB-(i)  Bat  oflATwarda)  when  the  eoiurts  of  aqnity  b^ao  to 
,  tNT  Ui  taaka  a  specifie  reatitutloo  of  the  land  to  the  pu^y  irame- 
laMjr  ia^aiwl,  tba  poafte  of  law  afaw  adopted  the  same  method  of  doing  ocan- 
|kt«  jaatitv;  and.  in  tho  pcoMicatioa  of  a  writ  of  ojoctmont,  intmduced  a  species 
U  •vr.,.',iv  ii.ii   wBrraii'-'.l  )iv  tlm   i)Hi.'i!>!il   w-ril    '""■   (.rnv-'^l    Kv  lli''  'loclaratioD, 

th«reapOB.(J)  This  method  seems  to  have  been  settled  as  early  as  the  reign  of 
Uward  IV.;(mj  though  it  hath  been  eaid(n^  to  have  first  begun  under  Henty 
TIL.  baeaase  it  probably  was  then  first  applied  to  its  present  prinoipal  use,  that 
<f  tnriag  the  title  to  the  land. 

TW)  better  to  apprehend  the  contrivance  whereby  this  end  ia  effected,  we 
■■a  neolieot  that  the  remedy  by  ejectment  is  in  its  original  an  action  brought 
1^  oae  wIm  hath  a  lease  for  years,  to  repair  tbe  injurv  done  him  by  dispoegoe 
aiK.  In  onlcr  therefore  to  cxinvert  it  into  a  method  oi  trying  titles  to  the  freo- 
UM.  it  is  first  necessary  that  the  claimant  do  take  posseision  of  the  lands,  to 
iapowrr  bira  to  couitiitute  a  lessee  for  years,  that  may  be  capable  of  receiving 
tkii  iajaiy  of  dispoesussion.  For  it  would  be  on  offence,  called  in  our  law  maia- 
kMOflt.  t^of  which  in  the  next  book,)  to  convey  a  title  to  another,  when  the 
r'-"  r  -  r.  .t  'ii  1'  "  --''  ii  of  the  land;  and  indeed  it  was  doubted  at  first, 
'  ssiou,  taken  merely  for  the  purpose  of  conveving 
ih>m  tbe  legal  guilt  of  maintenance.(o)    When 


Bta  Uaiwlf  lilwrtf  to  drive  any  new  adit  and  to  carrr  anj  new 
*  F^anted.  habendum  Tor  twenty-one  jean,  with  right  of 
>i>.  this  deed,  it  wiu  held,  did  not  amount  to  s  leaae,  bat 


^fm  »>■  wiltla  tb»  liniilx  •> 


t  oonneeted  with  thew 
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therefore  a  poreon,  who  huth  ri^ht  of  entry  into  lands,  determinoi  to  Rcqi 
that  posflOHiiion,  which  in  wrongfully  withhold  hy  tho  prenent  tenant,  he  ma 
(as  by  law  he  mar)  a  Ibnnul  eiitrj'  on  tlio  preniisee;  und  bein^  bo  in  the  ] 
SCBHion  of  the  eoif,  he  there,  npon  the  land,  seals  and  delivere  a  lease  for  yc 
to  some  third  person  or  lessee:  and, having  thus  given  him  entry,  leaves  hin 
possexsioii  of  the  jtreniises.  This  lesset.*  is  to  stay  npon  tlie  land  till  the  pi 
tenant,  or  he  wliu  hud  the  pi-evimis  jxi^jsession,  enters  thereon  afresh  and  oi 
liim;  or  till  some  other  pei-son  (either  hy  accident  or  by  agreement  bcforeha 
*20^1  *^'*""''^  upon  the  land,  and  turns  him  *out  or  ejects  him.  For  this  inj 
"■J  the  lessee  is  entitled  to  his  aetion  of  ejei-tment  a^iinst  tho  tenant 
this  cnsval  fjeetor,  wliifhever  it  was  that  ousted  him,  to  recover  back  his  t 
and  damafres.  But  where  tliis  notion  is  bi-ought  against  sneh  a  casnat  ejecto 
18  before  nientiniiMl,  and  not  auairist  the  very  tenant  in  possession,  the  Oi 
will  not  siifl'cr  the  tenant  to  lose  his  possession  withont  any  opportnnit 
defend  it.  Whei'et'oiv  it  is  a  standing  rule,  that  no  plaintiff  sbaU  proceet 
ejectment  to  recover  land  against  a  casual  ejector,  witiiont  notice  given  to 
tenant  in  possession,  (if  any  there  he,)  and  making  him  a  defendant  if  ho  plei 
And,  in  order  to  maintain  the  action,  the  plaintiff  must,  in  ease  of  any  deft 
make  oat  four  points  bet'oi-c  the  court ;  viz.,  title,  leate,  entry,  and  ouster.  F 
he  must  show  a  good  title  in  his  lessor,  which  brings  the  matter  of  right  cnti 
before  the  court;  then,  that  tho  lessor,  being  seised  or  possessed  by  Tirtv 
such  title,  did  make  him  tho  k^jne  tor  the  present  term;  thirdly,  that  he 
lessee  or  plaintiff,  did  enter  or  take  jtossession  in  consequence  of  such  lease ; 
then,  lastly,  that  the  defendnnt  ousted  or  rejected  him.  Whereupon  he  i 
hat-e  judgment  to  recover  his  term  and  damages ;  and  shall,  in  conaeqai 
have  a  writ  of  possession,  which  tho  sheriff  is  to  execute  by  delivering  him 
undisturbed  and  peaceable  possession  of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  ejectment,  in  whici 
title  of  the  lessor  comes  collntorally  uncT  incidentally  bctbre  the  court,  in  t 
to  show  the  injurj'  done  to  the  lessee  by  this  ouster.  This  method  must  b« 
continued  in  due  form  and  strictness,  save  only  as  to  the  notice  to  the  te 
whenever  the  possession  is  vacant,  or  thero  is  no  actual  occupant  of  th( 
mises ;  and  also  in  some  other  cases.*  But,  as  much  trouble  and  formality 
found  to  attend  the  actual  making  of  the  lease,  entry,  and  ouster,  a  new  and 
easy  method  of  trj-ing  titles  by  writ  of  ejectment,  where  there  is  any  ■ 
tenant  or  occupier  of  the  premises  in  dispute,  was  invented  somewhat 
than  a  century  ago,  by  the  lord  chief  Justice  Bolle,(p)  who  then  sat  in  the 
*2031  ***  upper  bench  ;  so  called  during  the  eiile  of  king  Charles  tho  'Se 
■I  This  new  method  entirely  depends  upon  a  string  of  legal  fiction 
actual  lease  is  made,  no  actual  entry  by  the  plaintiff,  no  actual  onstcr  fa 
defendant;  hut  alt  are  merely  ideal,  for  the  sole  purpose  of  trying  the 

(*)  atyi.  Pnct.  Rts.  108,  edIL  IHT. 

*  Wli»-ii  the  remedy  hy  ejoctrnt-nt  is  pursued  in  an  inferior  court,  the  Bctions 
modem  system  are  not  applicable :  for  inferior  courts  have  not  the  power  of  ft 
rules  for  oonfessin);  lease,  ctitrv,  and  ouster,  nor  the  meana,  if  such  rules  were  « 
into,  of  enforcing  olH>dienee  to  tliem.  1  Keb.  690,  T95.  Gilli.  fjject.  38.  AcU 
I^ect.  173.  If  the  rule  requiring  service  of  notice  upon  the  tenant ir 
be  oliservod  on  nci-nuiit  of  liin  havinft  quilted,  and  his  place  of  resid 
(2  Slra.  10C4.  4  T.  B.  404.)  the  clnimunt  must  resort  to  the  ancient  practio 
kieot.  181.)  except  in  parliruinr  cHses,  provided  for  by  the  4  Geo.  II.  o.  28,  11 G 
c.  lit.  nnd  57  Geo.  HI.  c.  .'.:2.— (Jhittv. 

<  An  actual  entrv  i^  neeewMirv  to  avoid  a  fine  levied  with  proclamations,  accord 
the  statute  4  Hen'  VII.  e.  24,  V<'i>  l>ook  2,  p.  352:)  and  the  demise  laid  in  th< 
mrnt  must  be  subst-quent  to  thf  entry ;  btit  that  is  the  only  case  in  which  an 
ento'  is  renuire<l,  (2  ."iira.  lOKO.  Doug.  4t;A.  1  T.  R.  741.  4  JBro.  F.  C.  3&3.  3 
18'.I5.  7  T.  K.  433.  I  Pri>st.  t'xnv.  I^IT.  'J  East.  17  :)  unless  it  ii  an  tyMtmeBt  h 
to  recover  on  a  vacant  powewion.  and  not  hy  a  landlord  upon  ■  right  of  r»«Dtn 
tba4<reo.  II.  c.  2H:  in  wliirh  cn!«  tlin  Ifsmor  or  his  attorney  moat  aotnaUy  Mbl 
upon  tlio  premises  to  the  plaintiff,  who  must  be  ^ected  by  a  real  pwaon.  8e«  thi 
of  proceeding,  2  Crompt.  Prac.  lUtl. — Cukistia.s. 
us 
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T"  Jhi«  f««l,  tu  th©  procoe<lings(fy)  a  leaRC  for  a  term  of  jcara  is  stated  to  have 

^^■ri  iiia<ii\  l>y  him  u'ho  claims  title,  to  the  plaintiff  who  brings  the  action,  as  by 

;  '.:<  iii'^i'fH  to  Hirhuni  Smith,  which  phiintitf  ou^ht  to  be  some  real  person, 

ar  .  not  nii-rfly  an  i<ieal  tictitinUH  one  who  huth  no  existence,  as  is  frequently 

T(.'>?ijh  unwarnintahly  pra('tisc*<i  ;fr)'  it  iH  also  stated  that  Smith  the  lensee  en- 

T'  r«  >j .  ami  that  the  defendant  William  Stiles,  who  is  called  the  casual  ejectufy 

••.-'•«t  him  ;  for  whirh  ounier  he  brin^  this  acticm.     As  soon  as  this  action  is 

t-rou.-tic.  ttiifl  the  c(»mplaint  fully  stated  in  the  deciaration,r«)  Stiles,  the  casual 

•■;"V»r.  iir  didt'iidant,  wnds  a  written  notice  to  the  tenant  in  possesHion  of  the 

L'.'i*.  a«  <ii*ori;e  Saunders,  informing  him  of  the  action  Itrought  by  Richard 

'^' .  :h.  and  truh?«iMtttin^  him  a  copy  of  the  <leclanition  ;  withal  assuring  him  that 

:.'    '•ii.t-«  the  d«-fi-ndant,  liaH  no  title  at  all  to  the  premises,  and  shall  make  no 

<!- :•  ri' 1* ;  and  then.*fore  advising  the  tenant  to  ap|K»ar  in  court  and  defend  his 

•  -in  lit ^' :  otherwise  he,  the  casual  ejector,  will  nutfer  judgment  to  ho  had  against 

L    i;  and  thereby  the  actual  tenant  Siiunders  will  inevitably  be  turned  out  of 

}p>.i^.«Miin    f  >     On  re<i*ipt  of  tliis  frien<lly  caution,  if  the  tenant  in  possession 

<i  •-«  nv*t  within  a  limitcl  time  apply  to  the  court  to  be  admitted  a  defendant  in 

*.!■••  ^U'w\  of  StileH,  he  is  Hup]K>si-d  to  have  no  right  at  all ;  and,  upon  judgment 

U"i;;  hail  Bi^iinst  Stiles  the  casual  ejector,  Saunders  the  real  tenant  will  bo 

V-Tii"«l  i»ut  of  |H>^H«'ssii»n  by  the  sheriff. 

HjT.  it  thi*  truant  in  |H)ssi*Hsion  applies  to  Ik*  made  a  defendant,  it  is  allowed 
L  ':i  up  •II  thi^  condition ;  that  he  enter  into  a  rule  of  court(ii)  to  confess,  at  the 
1*^.1  ••(  the  c:iute.  thnv  of  the  four  iHMpiisites  tor  the  maintenance  of  the  plain- 
:  :f  •  ai  Tji.n  ;  viz.,  the  /*w.v'  of  Ko^^eiN  the  lessor,  the  vutry  of  Smith  *the  r^oni 
:  AM.t'fl.  and  lii^  nusUr  bv  Saunders  himself,  now  made  the  defendant  ^  * 
-■  .1  1  .'I   Stilt-**:  wliirli  n-«|ui'*iteH  boiriif  wholly  ticlitious,  should  the  defendant 

.    yw  \\\\:\  tM  jirovi-  thoni.  he  must  »»t'  coui>e  be  non-suited  for  want  of 
■.  '  .  \'\\\  by  -u<b  >ti)Milated  <'onit'>-.ioii  of  Imsr,  tntn/,  and  ousftr^  the  trial 

'•\  "land  upon  ilir  im-rits  of  tlie  ^^/»  only.*     This  done,  the  de<'laration  is 

.  '■:•  .  ty  iii'MTtiiii:  till"  name  of  ^irorge  Saun«Iri*s  instead  ot  William  Stiles,  and 

:  .    • :» i-.'   i;.u*H  iliiwn  l*»  trial   under  the   name  ot' Suiitli.  <  the  plaintiff,)  on  the 

:  •    ••■  "t    ll«»i:»'!'s.  ,  ib«»    Iv^-'or.)  atrain^t    Saunders,  tlie   nrw  det'endant.     And 

'  •  ••  I.  rbf  li**-«r  of  the  plaintiff  is  bound  to  make  out  a  clear  till**;  otherwise 

;  •  •.■  •  ::.»5|-  ii-^^iM*  i-ai»ii<»l  obtain  judgment  to  liave  po>>i'ssion  <»f  the  land  for 

*-    tfnu  ^up|M»•H•d  to  U'  granted.*     liut,  if  the  lessor  makes  out  his  title  in  a 

«  '^•-  A||>-t>i.  N.I  11  \i  1. ::.  ■'-  n>iii. 

'  •  M  .>  *••  i-i  ii.fi.  ja. 

•    %|.|-ril   N  ..  II   {i 


'  .■  ;  -.k-  !:■  ••  w.i"  r»pr«»l'ai«'«l.  Ih'<mu-»«»  it  was  ron}*i«l«T«'«l  that  it  j»rovi«b'<l  no  n»sj>onsi" 

'.  :  :  ■   t-t-  in  •*;!.-«•  tin-  (iiti-iidant   •>ui'ci'«h1»sI.     Hut  thi.-  ol»j»fliuii  is  now  «)l>viati*d  by 

•   -  .-  .t.A.ixo  ]>.irt  «>t  th«>  i-«»ii'>*'iit  rulf  that  in  ^ucli  ('a>«'th<'  looor  ot'  thv  |iliiintitt'wiU 

'-.-    '    ^t-   .bikI  uii   :it(.ii'lini«Mit  will  lit>  against   him  lor  ili^ohfiiioiu'i.*  oi  this  a»  of 

■  ..  r  ruif  «»t' I  «»urt.      A'lani*  <ii  I-jtM-t. 'J.i.'».  21»?<.— <'iiittv. 

:  ■>  !-*-ik   •lftfriuiii«'<l   tli.it   no  i'j«*ctniciit  can  be  maintaiiii'il  wIhto  the  I«»i«snr  of 

k  r.'.rt  r.  I-   U"t  it  li'iral  rijht  i>l'  «'niry  :  and  ih«»  hrir  at   law  wa-*  barred  fmni  n*- 

••  •  .•   :r.   •'•♦■«  ttiifiit  wIpTf  tln-n*  wa-*  an   un^itisti«il   trnn  nuMHi  tor  the  pur]Mi>t>  of 

-      •  r  J  iv.  Ai.iiiiiTv.  th'iiiL'h  tin*  lifir  rlaiiiKMl  tin*  i»stat«»  subjrrt  t«»  that  rharjie.      lUit  a 

•  ••'•]  r-  r:i;  ii..iv  *—  ]>r>-«uiii<'tl  to  !.«•  ^iii ninlt^rtMl.     *J  T.  II.  ♦'»'.»'».     1  T.  H.  7.'>S.     In  l>oo 
•   *   -    I- rii. -••■•?   I*-w«T?ii;iii   r-.f.  SylMnirn.  7  T.  It.  L*.  lord  K«'nyoii  <]«i'hir«^I  that  in  nil 

-•-• •  »    - -.-    iru***-*"*   "'Uiiht  t<iri>n\«'y  t4»  ih»»  htMU'tifial  owiht  lu*  wouM   I«'ave  it  to  thit 

-  •     •  •— ^jrn»v  »hir«*  •ii«'h  h  |>r<'«nni]>tion  mi^ht  r«'a*«»nahly  U*  nia<U'.  that  th«*v  had 

•  •■:  -1  ■•  «-iirti:ii;;iN.  in  «inhT  to  ])rt*v*'iit  a  Ju-t  titit*  fn»iii  U'in)?  dft'catinl  by  a  matter 

'-:.       Ii<;t  if   "ir  h  a  irf-^uiiiptioii  eaiin«»t   be  madt*.  he  who  U.is  only  the  <M|uitublo 

•  -•-  ^M:"t  r»-«*over  in  fi«M"tni«*nt.  .lone-*  t.».  ,b>ne-.  7  T.  It.  4»i.  'fhe  dm-irine  n»- 
'■'-  •  ?  r  'ti**  }'r«— uniptii»n  i»f  a  •iurren«ler  <»f  a  t^Tin,  though  a.«*'»ii:niMl  to  attend  the  inherit- 
I-  •  *x:[l  {.r-TAil-.  'J  B.  A  A.  71".  7x*J.  ;t  IW.  A  <'r.'H,  iWr»:  liut  sf»e  Mr.  Suiiden'n 
»/'-  .^.Ai  i»n  th*»  Mibi#N*t  of  pretumin^t  the  niirreu'ler  of  a  term.  A  |MT*»on  who  eUiniH 
«e  i^f  4x:  ('V'/vf  «ue«i  out  airainnt  the  landlonl  eaniiot  reoover  in  eji'etment  ti^iinnt  tlio 
>--«f.«  «h'W«*  |«i<rwan  frranteil   prior  to  the  plaintiffV  ju^lLMnent.  S  T.  H.  2. — rHiisTiAN. 

r^itiT^  ih^  l<>llt»winfe  tm\*'*  it  whm  niN't*«Har>'  tor  le*i*ior  of  plaintitf  to  pn>vt>  on  th<»  trial 
!.!«  V4*n«ljuit'«  |<«VN««^4ion  of  the  premi"*^  in  ipie^tion.  although  the  defendant  ha<l 
ib>rvd  lAto  Ihe  general  consent  rule,  to  cunfefw  lease,  entr>'.  and  ou:}ter.   7  T.  R.  327. 
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eatisfactoiy  manner,  then  judgment  and  a  wi-it  of  poBSCHsion  aliall  go  for  Richar 
Smith  tho  nominal  pluiniifl',  who  by  this  trial  lius  proved  the  right  of  Juh: 
Rogers,  his  Buppo!#cd  lessor.  Yet,  to  prevent  t^'audulent  recoveries  of  the  poi 
BCBdion,  by  colluxion  with  the  tenant  of  tho  land,  all  tenante  are  obliged  b; 
Statute  11  Geo.  II.  c.  19,  on  puin  of  forleiting  throe  years'  rent,  to  give  notie 
to  their  landlords,  when  80i-\'ed  with  any  declaration  in  ejectment;  and  an; 
landlord  may  by  leave  of  the  court  be  made  a  codcfendaiit  to  the  action,  in  cu 
the  tenant  himself  iipjM.-ai'B  to  it;  or,  if  ho  makes  default,  though  jadgmont  mm 
be  then  signed  agiiiust  the  casual  ejector,  yet  execution  sbuU  he  stayed,  in  cu 
tho  landlord  applies  to  be  mudo  n  detcndant,  and  enters  into  the  common  rule 
a  right  which  indeed  tlio  landloi-d  had,  long  before  the  provision  of  thin  statute  ;(t 
iu  like  manner  as  (previous  to  the  statute  of  Westm.  2,  c.  S)  if  in  a  real  actio 
the  tenant  of  the  freehold  made  default,  the  remainder-man  or  reversioner  h> 
a  right  to  come  in  and  defend  the  piisttession ;  lest,  if  judgment  were  had  agaim 
tho  tenant,  the  estate  of  those  bcliiiid  should  be  turned  to  a  naked  right. (le 
But,  if  the  new  defendants,  whether  landlord  or  tenant,  or  both,  after  entcrio 
into  the  common  rule,  fail  to  apjiear  at  the  trial,  and  to  confess  lease,  entry,  an 
ouster,  tho  pluintilf,  Rniitli,  muKt  indeed  be  there  *non-siiited,  for  wanti 
proving  those  requisites;  but  judgment  will  in  the  end  be  entered  again: 
tho  casual  ejector  Stiles ;  fur  the  condition  on  which  Saunders,  or  his  landlor 
was  admitted  a  detbnduut  is  broken,  and  therefore  tho  plaintiff  is  put  again  ' 
the  same  situation  as  if  ho  never  had  appeared  at  all ;  tho  eonscquencc  of  whit 
(we  have  seen)  would  have  been,  that  judgment  would  have  been  entered  for  tl 
plaintiff,  and  the  sheriff,  by  vii-tncof  a  wnt  for  that  purpose,  would  have  turni 
out  Saunders,  and  delivered  pos>>(.'s8ion  to  Smith.  The  same  process  therelb 
OS  would  hare  been  had,  provided  no  conditional  rule  had  been  ever  made,  mo 
now  be  pursued  as  soon  as  tho  condition  is  broken.* 

(•) liIjL  l-nct.  Hig.  luS  111,  :U>.    7  MtHl.TU.    &Uk.  :U7.  (>)BnctoB,l.fi,c.l<l,|lt. 

1  B.  &  P.  573.  But  liv  rule  in  King's  Hencli.  Jt.  T.  IMO,  it  was  ordered  that  in  ew 
action  of  ejeottnrnt  the  dcfcndnnt  Hindi  fiiectfy  in  the  conxent  rule  for  whnt  premi 
lie  intends  to  dct'i'iid.  and  hIihII  coniscnt  in  i^uoli  rule  to  coiirc!>s  iijion  tho  trial  that  t 
defendant  (if  he  defends  hh  teniint.  or,  in  cusu  he  defends  as  landlord,  that  bis  tcnai 
was,  at  tlie  time  of  the  )^'rvii'e  of  the  declaration,  in  tlic  poti^ession  of  such  premiii 
and  that  if  upon  the  trial  the  ili-f'eiiihmt  Khnll  not  confess  such  potwewion,  as  veil 
liuuv,  entry,  and  oui^ler,  ivhcrcliy  lite  {ihiintilf  shnll  not  he  able  further  to  proreoute  ' 
suit  ajiain^t  the  e^iiid  di'l'euilaiil,  thi-n  no  I'osts  shall  be  allowed  for  not  further  pro 
culing  the  iiami>,  liul  the  suid  lU-fondunt  i<hnll  iitiy  i-osts  to  the  plaintiff,  in  that  com 
be  taxed.  In  the  fullnnin;;  venr  the  Kiinie  rule  was  adopted  by  the  court  of  Comii 
Pleas.     See  '2  Brod.  &  Biiig.  -1711.— CriiTri-. 

'A  devisee,  alihoiijfh  he  has  never  iH-en  in  posse.ssion.  hoe  been  permitted  to  deft 
as  a  landlord  under  tliis  statute.    11  tieo.  II.  e.  lit.    4  T.  H.  122.— Chittv. 

'Where  an  i^iectnii'iit  i»  defendeil  merely  to  continue  the  posschsion  of  the  premit 
and  no  del'ciK'e  i*  iiiude  at  the  trial,  the  jiractiee  is  for  the  crier  of  the  court,  first 
call  the  defendant  to  i-oiifewi  h-ose,  cnlrj-,  niiil  ouster,  and  then  the  jilainliff,  as  in  ot 
cases  of  nousuilN.  to  coini-  forth,  or  lie  will  lose  his  writ  of  nisi  prius.  Thou)[h  in  t 
case  the  jud^nent  i*  itiven  iipaiiist  the  casual  eji-t^tor,  yet  the  cofte  are  taxed  as  in  ot 
cases,  and  if  thi-  real  clerenduiil  refuH^H  to  |iay  thciti  the  court  will  grant  an  attachiu 
against  him.  Sidk.  2fi'J.  hi  like  manner,  if  there  \-e  a,  venliet  for  the  defendant,  or 
nominal  phiintilflienon-iiuiteil  without  the  default  of  the 'iefendant,  the  defendant  n 
tax  his  costs  and  sue  out  n  writ  of  execulion  apainnt  the  notninsl  plaintiff;  and  if.  u| 
serving  the  lessor  of  the  plaintiff  n-ith  his  writ  and  o  copy  of  the  rule  to  confefw  le 
entry,  and  ouster,  the  lessor  of  the  jilainliff  does  not  [lav  the  eoets,  the  court  ivill  gi 
an  attoehtiient  against  liiin.  *J  Croni|>.  I'mi-t.  214.  In  ejectment  the  unsuccessful  m 
may  re-try  the  same  (fuestion  osiitteii  iis  he  pleases  without  the  leaveof  the  court :  foi 
making  a  fresh  demise  to  another  uoiniiial  character,  it  becomes  the  action  of  ■  i 
))lain tilt' upon  another  right,  and  the  courts  of  Inw  cannot  any  further  prevent  this  ri 
tition  of  the  action  tliaii  liy  onli-ring  t)ie  jimceediiigs  in  one  ejectment  to  be  stayed 
the  costs  of  a  former  ejectment,  though  brought  in  another  court,  be  discliarged.  2 
Rep.  list*.  Barnes,  y.i3.  But  a  court  ofeiinity,  in  some  instances  where  there  hare  I 
several  trials  in  eji-ctment  for  the  siinie  ]iremises.  though  the  title  was  entirely  legal, 
granted  a  perpetual  iiyunctiun.    1  P.  Wms.  CT2. — Ciisirtiak. 

New  proceedings  for  the  recovery  of  land  have  been  created  by  tha  ComauMi-. 
140 


Cuir.ll.]  PRIVATE  WRONGS.  205 

Tlie  ihiiniiirM  recovered  in  these  actions,  thoiif^li  formerly  their  only  intont, 
ir^-  n-iw  a«u»lly  iHinco  the  title  han  been  considered  as  the  principal  question) 
«•  -7*  «aiail  and  inadequate,  ainoiuitinr^  commonly  to  one  shilung,  or  some  other 
!".v  ji  -.uni.  In  onier  then^tore  to  completo  the  remedy  when  the  possession 
!.a»  Ux*n  l>in;x  detained  from  him  that  hath  the  ri^ht  to  it,  an  action  of  trespass 
-.*  1.**?%.  artcr  a  recovery  in  ejectment,  to  recover  the  mesne  pn>tits  which  the 
•-  .I'l!  Ill  |H>Hsossion  has  wn>n;^fully  received."  Which  action  may  be  brought 
..  *.-««•  name  of  either  the  nnminal  plaintiff  in  the  ejectment,  or  his  lessor, 
Aj^.-'.-t  the  ti*nant  in  possession,  whether  he  be  made  party  to  the  tyectment 
.  -  -•.•• -r^  judp^ment  to  ^o  by  default(.r;  In  this  case  the  jud>j;nient  in  eject- 
r.  '.•  :•  r.»!u-luHive  evi<lenre  a<^ainst  the  defendant  for  all  pn)tits  which  have 
a  •"i'-i  !»inro  the  dale  of  the  demise  stated  in  the  former  declaration  of  the 
I  ..  'i'ii'.  but  if  the  phtintitf  sues  for  an}'  antecedent  j^rofits  the  defendant  may 
£.-*••  a  iiow  ilffcnce." 

(•)  4  Dwrr.  (AH. 

: :  -  '-lur*'  Ai't.  Is-VJ.  and  th«^  former  lU'tion  of  ojfctnient  hus  giv«m  pluco  altogether  to 
*-■.  •  I.'  »*  |r«»'»-«lur»*. 

7'.-  f'  nil  ««f  artiiin  whirh  h»s  b«'<*n  a)»oli«ilied  wiw  valuable  in  this  r«»port, — that  it 
%..  w«-i  no  •4ti<-«tion«  to  )>«•  niist'd  <*\<*«*i»t  that  of  title.  If  tlio  iM>ri<(>n  who  brought  tho 
ft  :  ri  h^l  a  rirfht  to  |>o«<i<.**«sion.  ho  wan  ontitli-d  to  n-covor,  without  r«'>!anl  to  whether 
1:-  '^r^in  in  |M**»«**ii»n  orwbfi  toi>k  <b*f«*n<*e  to  th«»  action  liiwi  ousttMl  iiiin  or  not.  Tho 
c-  «  *•  t:-ii  I*  :il<Mi  un  ai'tion  for  nvctvory  of  tlie  land,  without  n*gard  to  any  other  claim 
»L    '.  !ii.i\  ♦•xi-t  li»*twfi*ii  th«*  purtii^. 

At.  iit.ifk  •»!  i*jii*tiin*nt  i«  now  coin  men  ccmI  )>y  the  insue  of  n  writ  directed  to  tho  pen»on« 

r.   ;.#k^^.-«.n  \'\  ii.iin«*.  and  ti>  all  pt*rsoii<4  entitled  to  defend  tlie  ]H)ss(>Hsi<)n  of  tiie  pro- 

j-  •*.     i  k;:i*«- 1,  wbii  b  iir«»i"Tty  iiiu^l  )m»  <b'-»erilK'd  in  the  writ  with  reasonable  eertainty. 

■•  •  •  ::.■!-!  •t.it*'  llif  iiaiMt'*.  uf  all   th**   iifr'»«ni'*  ill  whom  th»'  titli*  i"  uUi'^imI   to  l»e  ; 

.;;..*iil-  tJi»*  |'»r->i»n'»  lowlinin  it  in  airiTti-d  to  appear,  within  "i.vtem  <lays  alter 

:.  r;..-  •-•u'-t  li'iTii  wliirh  it  i«*-UiMl.  to  <h'tfn<l  tli**  poss«'>'»ion  of  th»*  prop^-rty  >u«m1 

•  -  I     .   I  iirt  ilnTf  f  jf«  tlifV  inav  think  til.     It  mn-t  al<o  contain  a  notit-o  that  in 

.:■;;•  .»r.»n«i'  tii«*v  will  !»••  turn«Ml  out  «•!'  iM)>«4'«.«inn. — Stkw  art. 
II.  I 

.  *.  I     :   l-'-n  'ittnitil  ni'i-f^-ary  to  pur<«u<*  tlie  ih'W  pr<'i-«  dure  further  than  is  <'on- 

:.  :i  •   !' ■:'j'«:ii.:  ••\tr.*rt.     Th*'  aitmn  has  h««'n  ilivf^teil  it\'  it-,  cunihrnu'^  tietions, 

>    .   .      •    -   •  !il-  •••  fill  ju-'tiri*  art-  attaiiiiMl  hy  a  ««inipl«'  ami  intflli;iihle  j»roresrt.     Many 

I',    -.-i  >:,ii.-  li.itl  I--111:  pifi-i'ili-il   K!i;:lan«l  in  thi'*  valuahh- n'fnrm  ;  hut  sfveral 

•  ■  n  i»-  t-»  »'iiipl«»y  ih«-  mil  ifiit  iorin  :  and  in  th»»  ein'uit  rourt^  <»f  tin*  rnii»Ml  .'state-*, 
-    "*•  I*'  -  -.11  whi-  h  it  w.i-  in  use  when  tht)'*e  et)urts  were  e.-tubli>h«."d,  it  i-*  ^till  eni- 

•   ••  •  .1  r-:t- rt-M«  I-  t»»  nifMi**  ]irotits  aetTU*^!  up  to  the  day  of  the  verdi<*t.  and  in  ea-^es 

•  ■;..    :•  T.nn  >  ♦'\i-tt-l  Miid'T  li*a.-e  or  a;:r«*.'Hii*nt,  n-^ort  to  thi>  M*parate  action  i-i 
.    -   I    i   \\  -•■•  t    -  .'t"  -tat.  1  <ifi».   IV.  f.  s7.  whii-h  i'na«*ts.  *' Wherever  thvr«'afler  it 

.r  •-!.  !:i»'  tri.il  •»!  any  ••jfrinii'iit,  at  the.>»uit  of  a  laii«llord  against  u  tenant,  that 
'.■•■:)..•  .I't-iTH'V  hath  he»'n  -^ervril  with  due  notice  of  trial,  the  plaintitf  •'hall 

•  '     'I  •  i.:'"i  li»r  -l*  fault  of  tilt*  (letefulant's  appearance,  or  i»f  confe'»««ion  of  leiiso, 

•  •         •   :   .    ;-?.r:    Itit  th"  ]»nHlucti(»n  iA'  the  eon^.-nt    rule  an*l  undertaking  of  the 

;  .r  •    -.1  i.\    .*»  a'.l   *Ui  h  C.l-e'«  he  Mitlii  ifilt  evi'h'Iiee  of  h-a-e.  eiitiv.  anil  ouster :   an<l 

m 

.  ..■    •■  ■     .  "a!."!!!  "Uih  eriu-e  ^iiall  eoiiieitn  tt»  he  tried  <«hall.  wheth«*r  the  defendant 
.;  .-  .i-  ..j-n  -u-  h  trial  or  nt»t.  iM-rinit  the  plaintitf  on  iln»  trial,  after  j»roof  of  his 

*.    ■  •     r-  •■%•  r  J :i»n  "'f  the  whoh«  or  of  any  jiait  of  the  jiremi^es  mentioned  in  the 

r  .•     r.    T.-  j;.'  .r.t"  f\  hhiicr  of  the  me^ne  profits  thereof  which  shall  or  might  have 

k    •  .-;  i'  .'.>  :f..-   i.iv  t»t  the  fxpiratioi)  or  deteimination  i»f  the  tenaniV  interest  in  tho 

-1.       i  ^'1   :  •  tr.f  ii:ii»'  **\  the  venliet  given   in  the  rau-i*.  t>r  to  some  prec«Mling  <lay.  to 

t...  '^'-ntiofi*"!  thefiin  :  and  the  jury  on  the  trial  finding  for  the  ]ilaintitf  >hall 

.   .-;,—  «:.\e  their  v«r«Iiet  u]ion   the  whole  matter,  hoth  a^  t«»  the  rec«>very  of  the 

•  •   -'  >   ]■*•'  ''f  ^bf  prt-miv-.  and  aUo  us  to  the  amount  i»f  the  dama^jes  to  be  |>iiid 

...  r;.— r.-   :  r«»tii-.     The  ".aid  aet  n^it  to  har  the  lanillonl  tioin  hringing  tre^piL«'-»  for 

•  ...      ;  -  r::-  !•»  a»*i  ru**  f:«»iu  the  viTtlii-t  or  the  day  >«•  ••p«H'itied  th»»rein  «lown  to  the 

—      ■  :  .■    i'-l.^'-rv  of  po-*»— •ion  of  the  premi-i-*  recovered  in  the  «'jertment.'' — <.'hittv. 

'■  .    ;.  ".  li  i.tT;t  may  j'le.nl  the  -.talute  of  limitations,  and  hy  that  mean-*  protect  him- 

^       ■   r^  Tii«*  paim»-nt  i«f  all  me^m-  profits  r.xn-pi  those  which  have  accrueil  within  the 

•      •   I   V-ar*.       Bsiil.    N.    P.  S*». — ^'lIRI-^TMN. 

r.-  ttUitn^'ti  r^-meily  hy  ejeetnient  it  gi»nenilly  treate<l  a.*  n  luixtMl  action,  the  party 
.*>rp«!«-<l  tb^rehy  rtNovi'ring  hi**  »•':'••  and  .//'»  ijr.i  for  the  ou-ter :  hut  as  those  daniagtM 
ar*  &  -miruJ.  mad  ih**  claimant  tnu^t  in  onler  to  re(*over  the  intermediate  profits  re!K>rt 
k,  4t  ktioo  of  ircvpOMH,  such  action  of  ejtHtmont  id  in  suUtlaucc  merely  for  the  rt*eovory 
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Such  ia  tho  modem  way  of  obliquely  brioging  io  question  the  title  to  Ian 
and  tenements,  in  order  to  trj'  it  in  tliia  collateral  manner^  a  method  which 
now  universally  adopted  in  almost  every  case.  It  is  founded  on  the  same  \m 
ciple  tut  the  antient  wi-ita  of  ansize,  being  calculated  to  try  the  mure  possesso 
*2061  *^"''  ^*^  *"  ''*^^*'i  ""^  ''""*  succoeded  to  those  real  actions,  •at*  beii 
-I  infinitely  more  convenient  for  altiiining  the  end  of  juetico ;  bviausc,  CJ 
form  of  tho  proceeding  being  entirely  fictitious,  it  ia  wholly  in  the  power  of  tl 

of  the  mtate.  But  in  one  instnnoc,  in  favour  of  landlordi*,  a  remedy  by  ejectment 
given  nearly  rc»eml>ling  llie  ancient  and  mixed  action :  for  it  h  enacted  by  1  Geo.  IV. 
87,  that  upon  rcfimal  hy  a  late  leiiuiit  to  <K'liv(T  up  jiosttegBion  upon  the  cxpiralinn  of  I 
tenancy  by  Unao  or  icriai'n  Bgrccniont.  and  iift«r  lawful  demand  m  writing,  tlio  landlor 
on  bringing  on  ejectment,  may  nddrCKS  a  notice  at  the  foot  of  the  declaration  to  t, 
tenant,  requiring  him  to  ajipear  in  court  on  lli<>  first  day  of  tho  npxt  temi,  or  if  in  Wali 
or  the  countien  [lalatine  of  Ciiester,  Lancaster,  or  Durham,  on  tlie  tint  day  of  the  a-^na 
or  appearance-day,  there  to  bo  made  deiendant,  and  to  tiiid  bail ;  or  in  case  of  lii^  na 
appearance,  upon  production  of  tho  lease,  agri'eniL'nt,  Ac.  and  t\ui  pro[>er  affidavit* 
the  landlord,  &c.,  the  court  mav  ^raitt  n  rule,  cnllinu  on  the  tenant  to  vhow  cause  w 
be  Mhould  not,  uiion  being  admitted  defendant,  beftiues  entering  into  the  common  nl 
undertake,  in  case  a  verdict  hhould  patut  against  him,  to  give  the  plaintifl'a  judgment, 
be  entered  up  against  the  real  di-fendant  of  tlie  term  next  precedinfi  the  trial,  and  a 
why  ho  Hbould  not  enter  into  a  reco|nii»mce  by  binirielf  and  two  nuflicient  tiureties  ii 
reHwmable  xum  (to  be  namtil)  conditioned  to  jiay  the  coHts  and  damaKea  which  ttliuU 
recovered  by  the  pliiintitf  in  the  action.  Ul-on  the  rule  being  made  absolute,  if  1 
tenant  do  not  conform,  judgment  to  be  fur  the  pluintilF.  Tlie  act  further  proviiles  il 
u-hether  the  defendant  apjH'ar  or  not  at  the  trial,  the  iilaintilf  may  go  into  piYmf.  and 

i'ury  give  dumugeH  for  mei-ne  profits  down  to  the  verdict  or  a  day  sjiecified  therein.  I 
Dowl.  &  Kyi.  433.  But  when  tiip  requirinl  undertaking  in  given,  it  in  provided  tha 
it  appear  to  the  judge  that  the  finding  of  the  jury  was  contrary  to  the  evidence,  lie  i 
oifler  n  Bln^  of  execution  till  the  fifth  diiy  of  the  next  term ;  and  he  is  bound  to  m 
tliia  order  if  the  defendant  desire  it,  ujKin  liia  undertaking  to  give  security  not  to  c 
niit  any  kin<l  of  waste,  or  sell  the  croim,  £c.  And  if  tho  result  of  the  trial  under  ' 
ai't  >jc  againal  the  landlord,  the  tenant  ishall  have  judgment  with  double  costi^. 

The  Matute  1  (ieo.  IV.  c.  tlT  does  not  extend  to  the  com:  of  a  lessee  holdinsover  a 
notice  to  (juit,  given  by  bimself,  where  his  tenancy  has  not  expired  by  the  efflux  of  ti 
1  Doirl.  &  Hyl.  5411,  And  where  a  tenant  hohls  from  year  to  year,  without  a  lean 
n:,fn'ement  iavrili-g,  it  ia  not  within  tbufirjit  M-ctionof  thuatalute,  (I  (ieo.  IV.  c.  filT.) 
k  A.  770.  But  an  agreement  in  uriliii//,  tor  ajMrtments  for  thrrc  imatl/it  certain,  eo 
within  the  meaning  of  the  wnnis  <if  the  net,  where  the  jurly  liolils  for  any  term 
number  of  yi«rs  certain,  or  from  y<'ur  to  year.  5  B.  i  A.  (liC.  1  Dowl.  i  Ujl.  4S3. 
Ii'uant  >H-ing  in  pn^Hc^-^ion,  under  uii  agrifineiit  that  the  landlord  should  grant  a  1 
I'.ir  eight  yeaiv.  and  that  the  tt'iisnt  hhoubl  ]Hiy  4ll>.  for  every  day  he  liekl  over, 
tinned  to  liold  tlic  whole  time,  thoufili  the  least-  ivaa  never  granti'd :  and,  uiion  hia  li 
ing  over,  nolici'  t"  cjuit  and  dcmnud  of  ]Ku<M*imion,  with  notice  of  ejectment,  was  t 
Inrly  M-rvid.  It  was  held  that  the  tenant  was  not  to  be  treated  as  a  tenant  from  yn 
year,  and  that  the  d<-niand  of  p(l^•l's^inn  was  yntficient  notice  within  the  i^tatuic.  > 
to  entitle  llie  pliiintilf  tn  the  benefit  of  lliu  unileitaking  and  ^turity  requirtnl  by 
statute.    2  JJowl.  A  Hyl.  ."itit. 

The  nde  niri.  <'iillin>:  on  a  tenant  to  enter  into  a  recognizance  under  this  statute,  ) 
nril  speeil'y  all  the  jKii'liciil^u's  thereliv  veijuived,  as  the  court  ni:iy  mould  the  rule  ad 
ing  In  its  rtH|uisite-,  ui-uii  r-liKwing  iiiuM'.  -)  B.  A  A.  70C,  1  l>owl.  &  Hyl.  4:i3.  The 
within  which  the  nmlertaking  and  ■'ecurity  ntiuirMl  by  the  statute  slinll  be  given 
be  fixeil  hy  the  <-onrt  at  the  lime  the  nile  ix  granted.  2  I>uwl.  ^t  Ityl.  li»^.  After  a 
graiitml  in  a  cause  entitled  Ihie,  ii:  rn.  Ittn-,  to  wliicli  the  tenant  in  iMiRMvsion  Hp|.ei 
judgmeni  w;is  enterml  up  and  exi-euiioii  taken  out  against  the  tenant  by  iiunn',  ai 
was  held  not  to  Ik.-  iiv.-pular.    ;i  Ihiivl.  A  Hyl.  -ISU. 

Tlie  court,  on  ni^ikiiifi  a  riil<-  !il»i>lute  under  this  act  (no  cause  U-ing  fhown)  fo 
teniinfs  midert:ikiiij;  tr>  pw  tlie  jiluintiir  jucl(;nie«t,  to  be  enlend  up  against  tin 
defendant,  and  tii  enter  iniii  n  reei.giiiwinee  in  a  riiin-i.iililc  inm  conibtiuned  to  jw 
costs  and  damiigi-s  which  shoidd  )>e  iviiivered  by  the  phiintiH'  in  tlie  action,  ortlere 
tenant  to  ap|>ear  in  the  next  siieeeeiling  tern),  to  find  such  bail  a«  wnM  i^fiecified  ii 
former  rule;  anil,  on  mi  eaure  lH>ing  >hown  to  that  order,  they  direeti;d  the  ru) 
cntetinG;  up  juil;;iuent  liir  the  plaintilf  to  be  made  alisolute.     I1ie  court  can  only  j 

rciisoniilile  siuii  |ur  i) lists  of  the  aetiun.  and  not  for  tho  mesne  profits,  the  amoii 

which  must  l>e  ascertained  liy  tlie  pnithonutary.    li  Moore,  54.    See  further,  aa  I 
pTocecdingM  on  this  statute,  Tidd,  X  ed.  S4I,  Ac— Cumv. 
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to  dinci  the  applicmtioii  of  that  fiction  00  afi  to  prevent  fraud  and  chicane, 
md  criaearat*  the  very  truth  of  the  title.  The  writ  of  ejectment  and  its 
ioniaal  parties  (aa  was  resolved  by  all  the  judges)(y)  are  "jadieially  to 
be  coaaiaared  aa  the  fictitioas  fonn  of  an  action  really  brought  by  the 
Inior  of  the  plaintiff  against  the  tenant  in  possession :  invented,  under  the 
cuatiol  and  power  of  the  court,  for  the  advancement  of  justice  in  many  respects : 
lad  to  fbrce  the  parties  to  go  to  trial  on  the  merits,  without  being  entangled 
ia  the  aicaty  of  {Headings  on  either  side/'" 

Bui  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the  title  of  all 
etuiaa ;  Ibr  on  those  things  whereon  an  entr^  cannot  in  fact  be  made,  no  entry 
•hsil  be  sopposed  by  any  fiction  of  the  parties.  Therefore  an  ejectment  will 
iH*c  lie  of  an  advowson,  a  rent,  a  common,  or  other  incorporeal  hereditament  :(z) 
eiorpc  for  tithes  in  the  hands  of  lay  appropriators,  by  the  express  purview  of 
»utate  32  Hen.  VIII.  c.  7,  which  doctrine  hath  since  been  extended,  by  analogy, 
ij  tithes  ID  the  hands  of  the  clergy  :^a)  nor  will  it  lie  in  such  cases  where  the 
entrr  of  him  that  hath  the  right  is  taken  away  by  descent,  discontinuance, 
tvrotj  years'  dispossession,  or  otherwise. 

This  action  of  ejectment  is,  however,  rendered  a  very  easy  and  expeditious 
rrmedy  to  landlonls  whose  tenants  are  in  arrear,  by  statute  4  Geo.  II.  c.  28, 
vkic-b  enacts  that  every  landlord  who  hath  by  his  lease  a  right  of  re-entry  in 
f-a^  of  non-payment  of  rent,  when  half  a  year's  rent  is  due  and  no  sufficient 
<ii^tmii  is  to  be  had,  may  Aervo  a  declaration  in  ejectment  on  his  tenant,  or  fix 
tje  Amine  uiion  some  notorious  part  of  the  i)remiMe8,  which  shall  be  valid  without 
say  fonnal  re-entry  or  previous  demand  of  rent.  And  a  recovery  in  such 
CH^  tment  shall  be  final  and  conclusive,  both  in  law  and  equity,  unless  the  rent 
Mud  all  costs  be  fiaid  or  ten<lere<l  witliin  six  calondur  months  uflerwards." 

:t   M»h  :c!i}«^II.    4Ilurr.  Wrf*.  (-  rniTar.  3iil.    i  b>nl  lUvm.  7<«tf. 

i«.  Ilrivnl  1:?^.    I'm.  ('«r.  4:#^    Hrm.  M. 


\'  ti«.n«  of  ojtTtm«»nt,  a*  hii**  l»o<'n  olworvo*!,  hav«*  tJiHT«»iMl«'<l  to  tlioso  roni  artionA 

•  -i  jii>**#-'**fir>-  HotionH:  l>iit  an  inoonvoiiiciuM*  wan  finniil  to  n^sult  from  th«>m  which 
.  .  !;'■;  f«»lh»w  fn»iii  ri'ttl  actionH.  towhii'h  it  hiu*  Ikhmi  ftniii«l  luHMv-is^iry  toapply  a  n'lntsly. 
'..-A.  ft^-fi'in*  t*«>iil«l  tmt  Im»  hroiiirht  twi(M*  for  th<'  s^un**  thin;::  hut  a  ]H*r>oii  ini^ht  hriii);  as 
T^r.T  -j-^-tin«'ii!-  a?*  h#»  |»l»»a-tMl. — whi<')i  n'ii«h*nMl  th«*  ri;:!its  of  partif*^  j*uhjt'<*t  to  nxUesA 
.  :  r»t."n.     T't  ri'iiHHly  tliis,  tlifn't'orr,  whrii  two  or  iiior*'  vrnlirt«i  hav»»  l^'rii  h.'i<l  U|M)n 

•  -•  •*:ii»'  tiilf.  uikI  to  th<«  ■«:iii*jfjic'tion  of  th«'  <'ourl.  th«'  courts  of  tM|uity  will  now  ^irant 
-  i-fT^-tual  nijunt'tion  to  r*-train  tho  party  fr«»ni  hriiijinir  any  further  <j«H*tni»«nt.  Sihj 
'^.'-^'m  •  ■ .    Fr>.  Hiinh.  r»^.  pi.  -J-JS.    S««lw.  "N.  v.  7>o.— AKriiniil.il. 

•  'A'h»-r»*  th»Tt»  i-  a  -iitlh*ii-nt  •li-tn*'*'*  uimmi  thi*  pr^-nii-*"*.  tho  lan«Uoni  cannot  maintain 
11  *  —  tni«-ni  «i|-tn  lii*  ri::ht  of  rt'-^-ntry  for  iioti-payiiitMit  of  r«*nt  un«h>r  this  s't.-itutt*:  nor 

I'.  :.••  tik^^ntain  an  action  of  fjcfinitMit  for  a  forf^'iturf  at  <*oiiiiiion  hiw  unh*^**  ho  has 
.•Tfc.rrl*-!  th«'  ft-fit  on  th«*  hi'it  of  th«*  •'iH-rifuMl  tlay^  for  tin*  payment  th«*n'of.  jii-.t  lM*foro 

•  .•«-•     A*  wh»-r»-  th»*  pn>vi«*«)  in  a  l»'.is«*  i**.  "that,  if  tip*  n-nt  -hall  h«'  U'liin*!  an'l  iin[i.ii(i 

•  .-  •!.a*>-  I'f  thirtvor  anv  otht*r  nmnlHT  of  <l;iV'*  aft«T  tin*  *liv«  of  pavmrnt.  it  shall  l>o 
-»»•;.  f-«r  :h«*  I. "-Mir  to  r»-«M»tfr."  a  ih'ni.md  mii-t  iM-iuaih*  of  tin*  ]»nM'is«»  n»nt  in  arr»'ar 

"   •'-•  :i.irt.-ih  or  othi  r  1  i*t  «lay.  a  convfuitMit  iim»»  jii'^t  In'fop'  and  until  sunset,  \i\hm\ 
'    .r.  i   or  at  ih**  •Iwt'lliniz-hoU"*'.  or  th«»  mnxi  notiirious  jilar«'.     I  S;uind.  -S7,  n.  10.    7 

'   :-   117 
T  .-  11  litHi.  n.  c.  r.».  H.  \\\  :rivc««  th<'  landlonl  a  r*ummary  rtMU'^'ly.  >>y  application  to 

I'      -i»:n'»-*  of  tli«*  p»*a«'i-.  wIhti*  a  tenant  at  rack-r»*nt,  or  at  full  thn't^fourlh-*  of  tho 

•  •  \  1  il'i-.  l-*:iii:  in   .irr»ar  .i  year's  rent.  <h'«.rrts  the  prt'iniM"*  an<l  leavt^s  th»»  Jvinu* 

.:  ia!.-l  •■r  ufi-k-'eupi***!  .iiiil  no  <»utH<'ifnt  <li-trc-^  thereon.     In  •'ueli  <*a'«e.  after  fo»ir- 

■■••'-  1*1-    ii-»t;-'*-,  ih*-  jn-t'e*"*  niav  put  the  landlonl  in  |M»*.»«-*«.ion  :  au'l  thf  .'>7  tio.  III. 

"-  -it-Ti  i*  :hf  r»*j'ihiti«.n  to*.uih  tenants  a-  aii*  half  a  year  in  arrear.     As  to  the  prt>- 

•^.  r  •  ..f  th-  ju*tu*»*«»  un»hT  thes<»  ai't**.  an<l  how  far  the  re<'or«l  f»f  sueh  pr»K'etHlin>:s  will 

-     '.'  u*.*«-  in  ih<*ir  Ifhalf.  -M-e  .'J  Rir.  A:  <'ri.s.  r.V.i. 

•  'ft'Tilti*^  liATinic  fn-tiuently  ari*'«»n.  and  «'onj»i<h*rahh»  ex]>enses  havinf*  Im-cu  ineurreil, 
'  *  ttivo  'if  th«»  r**fii«al  of  |MTsoni«  wh<i  ha*l  been  ]H'rniitte(l  to  4>ecupy.  or  who  had 
'"^M^^  \\^tu^\9m  int«».  j-tnsK  hou«4*s.  to  dt'liv**r  up  pos«.«*^>ion  of  ^ueh  Iioum-s.  hy  siat. 

••»-•»  III.  r.  li.  t.  24.  two  juHti<'(*s  ure  emjH»wert'd  in  *ueh  citM's  t«>  eauM*  {Mwse'^^ion  to 
■■•  ■WiT#r««l  |orburrh-w«nlen'*  and  ovSrs<M'r«.  The  niiHleof  pr<M*i^Nlin^  i*  prt'M'iilMMl  hy 
^^^-'^atat^.  Th<^  TiMlnr*  and  f«M*tfe4>H  4»f  a  fr<-*>  ^raiinnar>srh«)ol  who  hav«>  di<>niisjM»«l  the 
far  miMondiirt  cannot  maintain  eji'ctuK^nt  for  th«*  Kchool-houm*  till  they 
the  aiMttfr'ii  interentA  therein,  uiK>n  itummons  in  the  oniinsnr  manner, 
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*2071  *^'  '^''®  ""^^  ^^  Quare  ejecit  infra  terminum  lioth,  by  the  anti 
J  where  the  wrong-doer  or  ejector  ie  not  himself  in  possessio 
lands,  but  another  who  claime  under  him.  Aa  where  a  man  leaseth 
another  for  years,  and,  after,  the  lessor  or  reversioner  enteroth  and  n 
feoffment  in  fee,  or  for  life,  of  the  same  lands  to  a  stran^r :  now  tl 
cannot  bring  a  writ  of  ejections  firmce  or  ejectment  against  the  feoffeo; 
ho  did  not  eject  him,  hut  the  reversioner;  neither  can  he  have  any  sno 
to  recover  his  term  against  the  rovcraionor  who  did  oust  him,  because  1 
now  in  possession.  And  upon  that  acconnt  this  writ  was  devised,  ■ 
equity  of  the  statute  of  Westro.  2,  c.  24,  aa  in  a  case  where  no  adeqaate 
was  already  pi-ovidod.(/i)  And  the  action  is  brought  against  the  fy 
deforcing,  or  keeping  out,  the  original  lessee  during  the  continuanc 
term ;  and  herein,  aa  in  the  ejectment,  the  plaintiff  shall  recover  so 
the  term  as  remains,  and  also  shall  have  actual  damages  for  that  port 
whereof  he  has  been  unjustly  deprived.  But  since  the  introduction  of 
ousters,  whereby  tho  title  maybe  tried  against  any  tenant  in  possea 
what  means  soever  ho  acquired  it,)  and  the  subsequent  recovery  of  dan 
action  of  trespass  for  meene  profits,  this  action  is  fallen  into  disuse." 


CHAPTER  XII. 
OF  TRESPASS. 


•2081        '^^  *''^  ^^^  P''^*'*''"6  chapters  we  have  considered  such  ii^ 
-I     real  propertj'  as  consisted  in  an  ouster  or  amotion  of  the  po 
Those  which  remain  to  bo  discussed  are  such  aa  may  be  offered  to  a  mi 
property  without  any  amotion  from  it. 

The  aecond  species,  therefore,  of  real  injuries,  or  wrongs  that  affect 
lands,  tenements,  or  hereditaments,  is  that  of  trespass.  Trespass,  in  iti 
and  moat  extensive  sense,  signities  any  transgression  or  offence  againrt 
of  nature,  of  society,  or  of  tho  country  in  which  we  live,  whether  it  r> 
a  man's  person  or  bis  property.  Therefore,  beating  another  is  a  tna 
which  (as  we  have  tbrmerly  seen)  an  action  of  trespass  vt  et  armis  in  HI 
battery  will  lie  ;  taking  or  detaining  a  man's  goods  are  respectively  tn 
for  which  an  action  of  trespass  vi  et  armis,  or  on  the  case  in  trover  and 
sion,  is  given  by  the  law :  so  also,  tion-pcrtbrmance  of  promises  or  nnda 
is  a  trcspaKa,  upon  which  an  action  of  trespass  on  the  case  in  aaN 
grounded :  and,  in  general,  any  misfeasance  or  act  of  one  man  wherebf 
is  injuriously  treated  or  damnified  is  a  transgression  or  trespass  in  ifi 
sense :  for  which  we  have  already  8een(a)  that  whenever  the  act^"* 
directly  and  immediately  injurious  to  the  person  or  property  of  j 
*''001  *■""*  therefore  necessarily  accompanied  with  some  force,  aa 'I 
"  '  trespass  vi  et  armis  will  lie;  bat,  if  the  injury  ia  only  conaeq^ 
special  action  of  trespass  on  the  case  may  be  brought.' 

(')  F.  \.  B.  W.  (•)  S»  pic*  Ul 

when  he  miglit  be  heard  to  ongwer  the  chargM  forming  the  ground  of  rlinmirnili 
357.    8T.  R.  imi.— CiuTTV. 

"  And  lias  now  been  for  some  time  abolished.  3  ft  4  W.  IV.  c.  27,  a.  36.— Sn 
'See  tlieoe  dUtinctions  fully  considered.  1  Chitty  on  PI.  115  to  122  utd  U 
The  distinctions  belncen  actions  of  trengissa  vi  li  armia  for  an  immediate  U 
actions  of  treiipags  xrpOTi  the  rnne  for  a  consequential  damage,  are  frequently  m 
See  the  subject  much  considered  in  2  Bl.  Rep.  t)92.  In  a  case  where  an  actia 
pans  VI  ft  arrnin  vraa  brought  against  the  detendant  for  throwing  a  lighted  sqnlb  fl 
market,  nhich  fell  upon  a  stall,  the  owner  of  which,  to  defend  UmMlf  aBd| 
took  it  up  and  threw  it  to  anoiher  part  of  the  market,  where  it  atniok  the  pM 
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kl,  li  tfc«  Dcdtod  and  sonflneil  whh^  w«  are  at  preaant  to  ooniidw 

it  k  riniiM  tin  Mom  than  an  ent  'oai  ther  man's  giDniul  without  a  lawftd 
MkMj,  aihl  doiny  aoBs  damage,  nowerflr  ineonaideraUe,  to  hu  real  jmnttij. 
Kr  iW  rigtit  nl  mMM  and  tnm,  or  propertr  io  lands,  being  onoe  eetaUWed, 
k  Ua«w  aa  a  n«MHaiy  eMueqaeaee  that  this  right  ranst  be  ezolnaiTe ;  tiiat  ia, 
tat  ihe  owner  maj  retain  to  himself  the  sole  nse  and  oocnpation  of  his  k^  : 
iwpy  sMTf,  thereto*,  tboeon  witiiont  the  owner's  leave,  and  espeoiallr  if 
mtamy  to  U»  lapfi  ordar,  is  a  tr  transgreasion.    The  Soman  lawt 

mai  to  lwf«  aaaa  m  direct  pro  muon  oessary  in  order  to  ootutitnta  this 
tai*7 :  *firf  «Iita«M  fimhim  agn  •  vc  a  dosuno,  ai  is  freemderit,  froUieri 
M  iayWia»Bf.''(>)    Mt  the  law  m  lo,  JnsUy  considering  that  mooh  in- 

sTiaiaaea  naj  iMnpao  to  the  (  r  0  re  baa  an  oppoitnai^  to  fbrtM 
As  toUj.  haa  eanfed  the  point  1    loh  Al  1  has  treated  every  entry 

^M  sMhar'a  laadi  (anlcM  by  tl  1  01  in  e,  or  in  some  very  paitienlar 
flHto)  to  an  fnjny  or  wrong.  An-  •■  on  01'  which  an  action  m  Irrwiiato 

*9  fia;  bat  fiptermines  the  awu  01  uiat  aatialhction,  by  otmsidflring  tiow 
ftr  the  oCrao'  was  wilftal  or  inac  rarient,  and  by  eatJmating  ^e  value  of  the 


Bvny  nnwarmauble  antQroD  another's  soil  the  Uw  entitles  a  trespaM  Ay 
'       '         "'  '~  ""le  writ  of  tremaaa  commanding  the  daraodaii' 

I  quertHtia  frtgit.    Yor  eveiy  man's  lam 
<]v  of  tJ»«  la'*',  eneloaed  and  set  apart  m>m  his  neighbour's;  and  that  either 


InciiBf  ka  i-/'>v;  the  words  of  the  writ  of  tremaaa  commanding  tl 

-■  fwinctaiifinnatiemihsy^wft.    rar  eveiy  man's  land  is,  in  the 


Tiiible  BH'!  material  fence,  as  one  field  is  dividedltom  another  by  a  hedge; 
w  ^  aa  idf-al,  invisible  boondaty,  'existing  only  in  the  contemplation  i-mio 
•f  Ibv.  aa  VI..T1  one  man's  land  adjoins  to  another's  in  the  same  ■- 
i-<l  And  r-.-~Ty  such  entry  or  breach  of  a  man's  close  carrios  necessarily 
ii«C  viib  1:  Mime  dsmase  or  other;  for,  if  no  other  special  loss  can  be 
■Bv^nnl.  v<r'.  ill  the  woriiB  of  the  writ  itself  specify  one  genera)  damage, 
n.  iW  trc.r ,     ^  down  and  braisiDg  his  herbage. (<r/ 

•^t  m^-\   i    ve  a  property  (either  abeolute  or  temporaiy)  in  the  soil,  and 

k*.n]  pcMse*-:  n  by  entry,  to  be  able  to  maintain  an  action  of  treepass/  or,  at 

O  iiM.  1. 1. 11  If}  r.  !t.  B.  »T.  ss. 


CMM  hi*  n''  'bequntion  wu  much  dtoeuMed  whether  the  penon  ii^ared  ought  to 
hiM^itii  \z.  Motion  of  tr««pBHi  ndomu,  or  an  action  upon  the  case;  and  one  of  the 
W  iwl^s  ,:'■  iihuIt  contended  that  it  ought  to  have  fa«en  an  aotioa  upon  thecMe> 
!■  I  rami  1  '.  ■  «tTe  that  ihe  qiMation  waa  more  proporly  thii. — vii.,  whether  an  aoUon 
it*mfam  r>  /-  tot  b>r  againit  the  original  or  the  int«nnedi»te  thrower,  or  whether  the 
M  af  iW  »~>  '  .  thrower  waa  iiiToluntary,  (whi<.-h  aoenu  to  have  been  the  opinion  of 
to  ^trj.i  o*  •  il  bikI  misohievoua,  and,  if  ao.  whether  the  Snt  thrower  alone  ought 
■M  t»  ksT*  V-  '  I  answerable  for  the  oon»cquencea.  For  if  A.  throwa  a  atone  at  &, 
*tar^  Wter  il  .  ■  qoietlv  at  hia  foot,  B.  takm  up  and  throwa  again  at  C.  it  ia  wemimed 
*■  r  haa  111'  tioD  afainnl  B.  on\j  •  but  if  it  is  thrown  at  B.,  and  B.,  by  wardinft  it  off 
ton  hMaalf.  i  «  it  a  difTerent  direction,  in  conseauenoe  of  which  it  alrihea  C,  in  that 
^v  a  ia  wW''.. '  ha  act  of  A.,  and  B.  muat  be  cooiidered  merel;  aa  an  inanimate  etyeet, 
«  lo  divert  ita  c<mrae.  In  the  case  of  Le«me  «.  Bray,  'i  Eaat,  5W,  it 
if  one  man  drivea  a  carriage,  being  on  the  wrong  tide  of  the  road, 
^aniafte,  thongfa  unintentionally,  the  action  ought  to  be  treepaaa  m  tt 
mA  th'  '  nrl  dacUre  generally  that  if  the  iigurioua  act  be  the  immediate  result 
^  1m  fitr*  rr^.taSij  ^plied  by  the  defendant,  and  the  plMntilT  be  injured  by  it,  it  ia 
to«ifvt  of  lui  BctiMi  of  Ireapaaa  metarmithj  all  the  caaoa  both  ancient  and  modem. 


_  a  cloae  b  matainable  without  previous  notice ;  but  it  ia  meat 
noliee  and  proceed  for  a  luhsequent  treapaM,  upon  which  the  jud^ 

—  «■  w^  vui  ^oally  eertify  that  the  treapM*  waa  wilftil,  which  will  entitlephuntiff 
»Ua^tk«i  damagM  be  under  40i.  6  &  9  W.  III.  o.  U,  a.  4.  3  Wilt.  32S. 
»T  l  IL   T  T.  I  »  Eaat,  «5.— Cbittt. 

'^MStfiSBal  br  entering  the  grounda  of  another  peraon  and  aporting  orw 

tt^Aa^ya  .«       o  ooaaJdwation,  in  determining  their  verdict,  not  only  the 

aMri^assa^  kj  ■>»  n  ',  bat  circnmatancea  of  aggravation  and  iaatut  oa 

•tjM^rZa*  •>-■*       er,  IHanh.  139.   ftTaunt  442.-Caim. 

'l^lfaMiB-  n-w abeolk.^  or  temponuy"  the  stndoit  mi^t  be  M  to 

—  "  '  '■■  _  oBiy  BmiBtainsUa  by  one  who  Is  lawfkil  owner  or  Iswftilly  ia 


l-« 
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least,  it  IB  requisite  that  the  party  have  a  lease  and  possession  of  tb< 
and  herbage  of  the  land.(d)*  Thus,  if  a  meadow  be  divided  annnally  at) 
parishioners  by  lot,  then,  ailer  each  person's  several  portion  is  sJlott 
may  be  respectively  capable  of  maintainine  an  action  for  the  breach 
several  closes  :(e)  for  they  have  an  exclusive  interest  and  freehold  th 
the  time.  Bat  before  entr>'  and  actual  possession  one  cannot  mai 
action  of  trespass,  though  he  hath  the  freenold  in  Iaw.{/)  And  thei 
heir  before  entry  cannot  have  this  action  against  an  abator;  though  • 
might  have  it  against  the  disseisor,  for  the  injury  done  by  the  disseii 
at  which  time  the  plaintiff  was  seised  of  the  land;  but  he  cannot  have  i 
act  done  after  the  disseisin  until  he  hath  gained  possession  by  re-ei 
then  he  may  well  maintain  it  for  the  intermediate  damage  done ;  for  i 
re-entry  the  law,  by  a  kind  of  jus  postliminii,  supposes  the  i^eehold  to 
along  continued  in  him. (9)  Neither,  by  the  common  law,  in  case  of  an  i 
or  deforcement,  could  the  party  kept  out  of  possession  sue  the  wrons 
a  mode  of  redress  which  was  calculated  merely  for  injuries  committM 
the  land  while  in  the  possession  of  the  owner.  But  now,  by  the  statnt* 
c.  18,  if  a  guardian  or  trustee  for  any  infant,  a  hasband  seised  jure  ua 
person  having  any  ostate  or  interest  determinable  upon  a  life  or  liv 
*2in  "'^^''  ^^^  •determination  of  their  respective  interests,  hold  c 
-'  continue  in  pOHscsaion  of  the  lands  or  tenements  without  thf 
of  the  person  entitled  thereto,  thoy  are  adjudged  to  bo  trespassers ; 
teversioncr  or  remainder-man  expectant  ou  any  life-estate  may  once 
year,  by  motion  to  the  court  of  cnancery,  procure  the  cestuy  qve  vie  ti 
dnced  by  the  tenant  to  the  land,  or  may  enter  thereon  in  case  of  his  r 
wilful  neglect.  And  by  the  statutes  of  4  Geo.  II.  c.  28,  and  11  Geo.  XL 
case,  after  the  determination  of  any  term  of  life,  lives,  or  years,  ao 

(<)  DjTr.  2)iJ.    3  IbUL  Abe.  MS.  (f}tKM.  Jibt.Wt. 

poraeesion.     But  the  nction  is  founded  on  possession,  not  on  title.     In  bis  ori| 

Elaint,  the  plainliil'  relies  only  on  hia  posiiession,  and  discloses  no  title ;  nor  1 
Dund  to  prove  any,  unleBs  the  defendant  destroys  the  presumption  arising 
po«8esHion  Dy  nhowing  a  title /irinu/tb-if  good  in  himself.  Lven  if  it  should  aoM 
that  the  plftintilf'e  possession  was  wrongful,  lie  will  rt 
ant  is  also  a  wrong-doer  and  lias  no  title  to  rely  o 
Catteris  vs.  Cowper,  4  Taunt.  547. — Colbrii«e. 

Where  no  one  is  in  poxseiwion. — the  land  being  vacant  and  uncultivated, — 
having  (he  title  or  right  of  possession  may  maintain  trespass.  Gillespie  vt.  Dw 
229.  Aiken  v.).  Buck,  1  Wend.  4G(1.  Uoodricli  V(.  Hathaway,  1  Verm.  4S3.  It 
that  the  owner  of  wild  and  uncultivated  land  is  to  be  deemed  in  posseauoa 
maintain  trespass  until  an  adverse  possession  is  clearly  mode  out.  Uutheri 
Church.  3  Serg.  t  Kuwle,  Hi.  Cook  vt.  Foster,  2  Gilman,  652.  Smith  tv.  Yell,  1 
470.  ■■  In  a  mere  uncultivated  country,  in  wild  and  impenetrable  woods,  in  I 
and  solilury  haunts  of  beauts  of  prey,  what  notoriety  could  an  entry,  a  gaths 
twig  or  an  acorn,  convey  to  civilized  man  at  the  distance  of  hundreds  of  mil 
reason  of  the  rule  could  not  apply  lo  such  a  state  of  things ;  and  mtanli  rri 
ipia  /ftr.  We  are  entirely  satisfied  that  a  conveyance  of  uUd  or  vacant  lands  ^ 
■tructive  seisin  thereof  in  deed  to  the  jtrantee :  it  attaches  to  him  all  the  legal 
incident  to  the  estate."  .Story,  J.,  in  Urucn  ft.  Liter  et  al,  B  Cranch,  249. — Siui 
'As  to  the  possession  and  title  essential,  see  Cbitly  on  PI.  159  to  106.  An 
interest  in  the  crop,  without  an  interest  in  the  soil,  is  sufficient  to  sustain  an 
trespass,  {i  Bnrr.  iPSd.  Bro.  Abr.  Tresp.  273.  Bull.  N.  P.  85;)  but  posKession, 
constructive,  must  be  proved.  I  Kmt.  244.  4  Taunt.  547.  G  East,  002.  Tm 
not  Ho  for  eiiU'rlng  a  jm'w  or  sent,  )>ccau8e  Iho  plainliGT  has  not  the  txfiutioe  p 
the  possession  ol' the  church  being  in  the  pnreon.  1  T.  K.  430.  If  treos  are  as 
the  lease,  the  land  whereon  they  grow  is  necessarily  e:tcepted  also:  conse^ 
landlord  may  maintain  tresiHiss  /'ir  Ueaking  ha  dote,  if  the  tenant  cut  down  1 
Selw.  K.  P.  1287.  Where  two  Kelds  are  separated  by  a  hed^e  and  ditch,  the  bm 
foot  belongs  to  the  owner  of  the  field  in  wliii:h  the  ditch  is  not.  If  there  ia  ■ 
each  side,  the  ownership  of  the  liedse  must  bo  proved  by  acts  of  ownenhip.. 
Apermn  muy  cut  hisdilch  to  the  edge  of  his  own  land;  but  if  hegoeah^o^ 
treApoBser  on  his  neighbour's  land,  though  he  may  cut  as  wide  «■  he  ploaaca  M| 
land.    3  Taunt.  13B.— Cuitti.  J 

116  . 
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>kl  orer  the  «amo,  iho  lessor  or  reversioner  la  entilled  to  recover 
bt,  either  at  the  rsto  of  double  the  nnnuat  value  of  th«  pri»n)H<%g 
olf  hsib  domanilvd  nnd  given  notice  in  writing  to  the  tenant  to 
cmIod  ;  or  duo  doubk  the  nwinl  rout  in  cave  tho  notice  of  quitting 
tha  teaaat  him-Hiiir,  htiving  pnwer  to  dntermin<>  his  loa»e,  ana 
DoU  to  carry  that  notice  into  due  exeoulion.* 
wcnblo  fbr  not  only  bin  own  tivspaas,  but  that  of  hiH  cn(tl«  uIno; 
wt^geat  keeping  they  stray  upon  the  land  of  another,  (ani] 
m  pcrmiU,  or  drives  them  on,)  and  they  there  tread  down  hia 
■liAga  knd  spoil  biM  eorti  or  his  trees,  this  is  a  trespass  for  which 
■t  Anawer  in  dunuignt,  and  the  law  gives  thu  party  ii^arad  » 

in  this  «aw.'.  by  ^>ermitting  liiin  to  distrain  thu  cattle  thna 
or  doinjt  danugo,  till  the  owner  ftliall  make  him  aatisfiictioii,  or 
him  to  the  common  remedy  in  /ora  contentioso,  by  action.  And 
lit  lies  in  either  of  tiiese  cases  of  trespass  eommitt«d  Upon 
oitbcr  by  a  man  himself  or  hia  catUo  is,  the  action  of  tivspaw 
mby  a  man  is  cnltoil  upon  to  auawer  quare  vi  ft  amis  dausvn 
I  B.,  ftfgit,  ft  blatla  ipaiiu  A.,  ad  valfntiam  centum  soiiihrum, 
Ttaoenti.t  eum  quHtUAiam  aoeriia  depaiiui  fitit,  eonculnivit,  et 
(h)  for  the  law  always  couples  the  idea  of  furca  with  thai  of 

the  properly  of  another.  And  herein,  if  any  unwarrantable 
■nilaiit  IT  hi'  L"-;i-U  in  i-iimin;;  iijinii  lliv  IjitiiI   bi-  pnivnd,     rt.iia 


of  a  permanent  uiituri",  wlitre  the  injury  ia  continoally  renewed, 
or  consumirij^  thi?  liorbajro  with  the  defendant's  cattle,)  the 
7  allege  the  injury  to  liuvc  been  cnmmitted  by  eonlinualion  fVom 
o  another,  (which  ia  called  bying  the  action  with  a  continuando,) 
r  shall  not  be  compelled  to  bring  separate  actions  for  every  day's 
.(f)  But  where  the  trespass  is  by  one  or  several  acts,  each  of 
«8  in  itself,  and  being  once  done  cannot  be  done  again,  it  cannot 
inUiKuando;  yet  if  there  be  repeated  acts  of  trespass  committed, 
n  a  certain  number  of  trees,)  they  may  be  laid  to  be  done,  not 
.  at  divers  days  and  times  within  a  given  period.(A:)' 
■  trcitpusA  is  jnstitiable,  or,  rather,  entr^'  on  another's  land  or 
in  those  cawex  be  accounted  trespass ;  as  if  a  man  comes  thither 
p*y  money  there  jiuyable,  or  to  execute  in  a  legal  manner  the 
iw.  A1tu>,'aman  may  justify  entering  into  an  inn  or  public  hoase 
re  of  the  owner  firxt  speciallv  axked,  because  when  a  man  pro- 
ing  such  inn  or  public  house  he  thereby  gives  a  general  license 
to  enter  his  doors.  So  a  landlord  may  justify  entering  to  dis- 
a  commoner,  to  at  lend  his  cattle  conimoning  on  another  s  land; 
«r,  to  see  if  any  waste  be  committed  on  the  estate,  for  the  appa- 
>f  the  thing. (^f)  Also,  it  hath  been  said  that,  by  the  common 
n  of  England,  the  poor  arc  allowed  to  enter  and  glean  upon 

I'}  9^k.  an.  tat.    LiirdB»B.*B.    THeAlU. 
*«.     LortBaTKHO.  ,>ltlIrp.lU 

.  151.  Upon  thp«e  ttatiili'ri  il  haii  bwn  determined  that  it  ia  not  necea- 
ien  from  the  li-n>nt  nhoiilU  be  in  wriling:*bul  notici?  from  thn  landlord 
Mt.  Burr.  ie(«.  Blu.  Rpp,  SM.  And  the  4  Geo.  II.  extends  to  caaaa 
;  bold*  oTtT  fraudulently  and  perversely  onlv,  not  where  he  continiiea 
tkraimo^/f  rlaimnrhi-ht.  5  F>>p.  203.  See  alM*  ib.  215.  The  action 
mf  bo  maintained  after  riTovi-ry  in  ejectment.  9  East.  310.— Cairrr. 
da  prevail*  in  modem  ptwtire.  and  the  form  of  declaring  with  aemw- 
B  obaolete.  Under  the  utatelupnt  that  the  defendant,  on  a  day  named. 
Im*  (lava  and  timea  Iwlween  that  day  and  tbe  commenc«ment  of  the 
lb*  BlaintifT  may  nrove  any  number  of  ireKpasaes  within  tboaa  llioili, 
^■iiiiift  ezcepl  thow  on  the  earliaat  day  named.    1  Staik.  B.  ULr— 
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♦2131     *i "tiler's  g™°'"i  after  the  harreatwithont  •being  gnilt j  of  tres 
■I     which  hamano  proviBiOD  Beema  borrowed  from  the  Moaaical  la* 

In  like  manner  the  common  law  warrants  the  hnntiDg  of  ravenons  1 
prey,  ae  badgers  and  foxes,  in  another  man's  land,  bccaase  the  destroj 
creatures  is  aaid  to  bo  profitabie  to  the  pablic,((>)'  But  in  cases  whs) 
miadomeana  himself  or  makes  an  ill  use  of  the  authority  with  whicb 
intmata  him,  he  shall  be  accounted  a  trespasser  ab  initio  :(p)  as  if  one  cc 
a  tavern  and  will  not  go  out  in  a  reasonable  time,  but  tarries  there  i 
contrsiy  to  the  inclinations  of  the  owner;  this  wrongful  act  ahall  •! 
have  relation  back,  even  to  hia  firat  entry,  and  make  the  whole  a  trs 
But  a  bare  non-feasance,  as  not  paying  for  the  wine  he' calls  for,  will  i 
him  a  trespasser;  for  this  is  only  a  breach  of  contract,  for  whicb  tho 
shall  have  an  action  of  debt  or  assumpsit  against  him.(r)  So,  if  a  land 
trained  for  rent  and  wilfully  killed  the  distreaa,  this,  by  the  common  ll 
bim  a  trespasser  ab  initio  ;(s]  and  so,  indeed,  would  any  other  irregulai 
done,  till  the  statute  11  Geo.  II.  c.  19,  which  enacts  that  no  subaequen 
larity  of  the  landlord  aball  make  his  first  entiy  a  treapaas;  bat  H 
injured  ahall  have  a  apecia!  action  of  trespaas  or  on  the  case,  for 
specific  injury  sustained,  unless  tender  of  amends  bath  been  made, 
if  a  reversioner,  who  enters  on  pretence  of  seeing  waste,  breaks  the  J 
stays  there  all  night;  or  if  the  commoner  who  comes  to  tend  his  a 
down  a  tree ;  in  these  and  similar  cases  the  law  judges  that  he  enterec 
unlawful  purpose,  and  therefore,  as  the  act  which  demonstrates  such 
poae  ia  a  trcspana,  ho  ahall  bo  catcemcd  a  trcapoaaor  ab  initio.(t)  So  ah 
caae  of  hunting  the  fox  or  the  badger,  a  man  cannot  iustify  breaking 
♦2141  ^""^  ''igg'^K  '■'"1  °^*'  0^  '''^  earth;  for  thoagh  *the  law  warr 
-*  hunting  of  auch  noxious  animals  for  the  public  good,  yet  it  il 
that  such  things  muat  bo  done  in  an  ordinary  and  uaual  manner ;  t 
as  there  is  an  ordinary  course  to  kill  them,  viz.,  by  hunting,  the  « 
that  the  digging  for  them  was  unlawful. 

A  man  may  also  justify  in  an  action  of  trespass,  on  account  of  the 
and  right  of  entry  being  in  himself;  and  this  defence  bringa  the  tit 
estato  in  question.  This  is  therefore  one  of  the  ways  devisca,  since  tl 
of  real  actions,  to  try  the  ]>roperty  of  estates;  though  it  is  not  so  nsu 
by  ejectment,  becuuMO  that,  being  now  a  mixed  action,  not  only  gives 

(•)  I*vll.  nil.  I»,'miJ  i'^l/%.    Di.«t.'.il..l»,*t  {■jPtoS^L.W, 

(•)  Cro.  J«.  K.1.  (')  I  Rrp.  lU. 

W)  Fhirh.  I,.  «.    Cn.  Ju.  14«.  (•)Cm.J«.sa. 
(t)  X  KbU,  Mt.  Ml. 

'Two  nctione  of  tre»piiiu  liart^  tx^n  brought  in  the  Common  Pleas  agninrt 
with  an  intent  to  try  the  gonernl  quextion. — viz..  whether  such  a  right  existM 
first,  the  dolendnnt  jilt-aded  tlint  he,  being  a  poor,  ncceMilous,  and  indif^ci 
entered  Ih?  |)liiintill"H  cIohp  to  glean ;  in  the  Eerond,  the  defendant's  plea  waa 
irith  the  aililition  that  he  n-oa  nn  inhabitant  legally  settled  ivithin  the  parish.  T 
in  oach  caflo  there  was  a  general  tiemurrer.  Mr.  J.  Gould  delivered  a  learned  , 
in  favour  nf  gleaning,  but  the  other  three  judges  were  clearly  of  opinion  that 
liad  no  Toundation  in  Ian;  that  the  only  authority  to  support  it  was  an  exb 
dictum  of  lord  Hale;  that  it  wm  a  practice  incompatible  with  the  eTclusiva  ■ 
of  nroitertv.  and  was  productive  of  vagrancy  and  many  mischievous  consequoo 
Bl.  Rej..  ,11.  52.  n.  (a.)— Cmrrv. 

*  It  hna  been  delerminHl  that  it  is  lawful  to  follow  a  fox  with  horse*  and  bo 
another's  grounds,  if  no  more  damage  be  done  than  is  necessary  for  the  deati 
the  animnlbv  such  a  pursuit.  (IT.  R.  3:)t);)  but.  in  the  Earl  of  Essex  vt.  Capc^ 
Assizm,  A.D. 'l8IKt.  2  Chitty  Game  L.  13RI.  a  different  doctrine  was  laid  dow 
EUenborough,  who  said,  "These  pleasures  arc  to  be  taken  only  when  there  is  tl 
of  those  who  are  likely  to  be  injured  by  them  ;  but  they  must  be  neceMarilyn 
to  the  consent  of  others.  There  may  be  such  a  public  nuisance  bv  a  noxiotHI 
may  justify  the  running  him  to  h\a  earth;  but  tnen  you  cannot  Justify  the  M 
him  afterwards :  that  hoi  been  ascertained  and  settled  to  be  law :  but  even  if  I 
may  be  [lursued  with  dogs,  it  does  not  follow  that  fifty  or  sixty  people  havetf 
right  to  follow  the  dogs  and  trespass  on  other  people's  lands."  The  jniy,  i 
lordship's  direction,  found  a  verdict  for  the  plaiutifl;  And  tee  1  Stark.  351.— 4 
148 
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n,  bal  *l*o  poweHioo  of  tlie  land :  whereas  in  treepate,  which  is 
una!  KuiL,  the  right  can  be  ouly  oscertainrd,  but  do  possesaion 
hiug  bcu)|(  rvouvereil  liut  damagOH  for  the  wrung  uoininitl^d, 
imwoi  Infling  and  vcxatioiu  actiona  of  treaiiuui,  tui  wull  us  other 
na,  U  ia  (inrc/-  aiia)  enacted  by  Htalutei)  43  hliz.  c.  C,  and  'i'Z  &  2i 

136.  that  where  the  Jury,  who  Crr  ua  uctioo  of  troajiaaH,  give  Icwi 
fbrtjr  ahillingx,  the  plaintiff  iihull  be  allowed  no  more  eotita  than 
H  tUa  jndgfl  nhall  certify  under  hist  hand  that  Iho  freehold  or  title 
iiaa  chiitAy  Id  <|ueatloii.'*  But  tbitt  rule  now  admit*  of  two  ozcep- 
bich  have  b««D  made  by  eubsequeat  atatutea.  One  w  by  Mtatute 
^  U,  which  enacta,  that  in  uU  actioDs  of  trcsnass,  wherein  it  ahall 
be  Uvapam  was  wilthl  and  tnulitioun,  and  it  oe  so  ceriiAcd  by  iha 
nliir  ahall  revttvor  ftill  <^o«t»."    Every  trwipiwa  in  wilful,  where  the 

iMtico,  aiid  ia  exgiecially  foreworneu  not  to  c^umu  on  the  land ;  aa 
b  Mialicu/ta,  thuugh  the  damage  may  not  amount  to  forty  nhilliDgR, 
■ol  of  the  defentuint  plainly  appears  to  *be  to  harass  and  ra->iR 
laintiff.  The  other  exception  la  by  statute  4  &  &  W.  and  *■  " 
It  girea  Aill  onsta  againat  any  inferior  trudosmao,  apprentice,  or 
B  penon,  who  ia  eon^net^d  of  a  treMpnaa  in  hawking,  hunting, 
Kag,  Dpon  auother'a  land.  Upon  thin  statute  it  liaa  twen  adjudged, 
<D  bc  an  inferior  tntde«nian,  aa  a  clothier  for  tnalance,  it  matten 
iflcalion  he  may  have  in  point  of  estate ;  but,  if  he  be  guilty  of 
he  shall  bo  liable  to  pay  ml  eosl».(ir}" 


CHAPTER  2IU. 

OF  NUISANCE. 

Mcies  of  real  injuries  to  a  man's  lands  and  t«nemente,  is  r«jiia 
Nuisance,  nocvmfntum,  or  annoyance,  si^iflea  any  thing  ■- 
linrt,  iuL-onvenicnce,  or  damage.  And  nuisances  are  of  two  kioda: 
MN  nuisances,  which  affect  the  public,  and  are  annoyance  to  alt 
jects :  for  which  reaaon  we  must  refer  them  to  the  class  of  public 
mes  and  miiHlcmeanouTS  ;  and  private  nuisancea,  which  are  the  ob- 
resent  considcrulion,  and  may  be  defined,  any  thing  done  to  tho 
anceof  the  Unda,  tenements,  or  hereditaments  of  another.((l)  W« 
,  fir«t,  mark  out  the  several  kinds  of  nuisances,  and  then  their 
lediM. 

r)tA4Ki7*^IW.  mnaA,t-.Uk 

apfvan  upon  the  Tace  of  the  pleadings,  it  ia  oonsidared  tantamount  to 
lifintta,  and  the  plaintiff  i*  enliUed  to  bii  full  ooata.  2  L«.  £14.  1  bst, 
f.UH.  ttT.  K.  ::«1.  TT,  K.  I^SO.  See.  aUo.  p»A -Wl,  n.  SI.— AacniM*. 
I  4  4  Vici.  c.  24.  esplttined  bjr  alat.  4  4  5  Viet.  c.  28,  these  aUtutaa  ara 
beir  proiiAions  are  consolidated  and  extended ;  it  being  enacted  that  if 

any  actinn  of  tr<«]Muui.  either  to  the  peiaon,  or  to  real  or  peraonal  pro- 
mL  aJander.  or  maliciou*  proan^ulion,  brought  in  anj  of  her  lUesty's 
liiuter,  (lull  n-eaifr  le«  damages  tiima  40(.,  he  ahall  not  be  entitled  to 
IB  wbatevcr.  wh^thi-r  il  ahall  b«  gir^n  upon  an<r  inue  tried  or  judgment 
lb.  unim  tbe  jud|ie  or  prmidinj^  officer  aball  certify  on  the  back  of  tha 
caaon  be  in  lrea|Htsi)  (bat  the  action  was  really  brought  to  tiy  a  right 
re  rigbl  to  ny?over  dama^va  fur  the  treepaaa  or  grievanoe  fiir  which  tiw 
•  been  brought.— 4ti« art. 

nppoaed  that  the  Judge  must  certify  in  open  court  alter  the  trial,  oth•^■ 
Mia  I*  Toid.  (2  Wil*.  21 ;)  but  the  contrary  haa  recently  been  deaidod. 
O^-OiiTrT. 

fibaslat.  1*2W.  IV.  c.  32.  *.  1.  this  set  ti  r^>aaMi  aDd,  fay  s.^  all 
laa  an  allowad  to  sport,  subject  to  th*  law  of  trespass,— Anwaax. 
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I.  Id  discussing  the  scrcral  kindH  of  nuisances,  we  will  consider,  fin 
nniaances  as  may  affect  a  man's  corporeal  lie  red!  laments,  and  tlten  tho 
may  damage  bucIi  as  are  incorporeal. 

1.  Firet.  as  to  corporeal  iiihcritaneca.  If  n  man  builds  a  house  so  cIom  1 
that  his  roof  overlmngs  my  roof  and  throws  tho  water  off  his  roof  npoi 
this  ie  a  nuisance,  for  which  an  action  will  lie. (6)  Likewise  to  erect  a  h 
*21~1  '*^'""'  l>uildiiig  so  near  to  mine  tliat  it  obstmctn  my  untient  *ligl 
'  ■'  windows,  is  a  nuisance  of  u  similnr  nature. ^r)  But  in  this  latter 
is  necessary  that  the  windows  be  antient,  that  is,  have  subsisted  tlier* 
time  without  interruption ;  otherwise  there  is  no  injurr  done.  For  he 
much  right  to  build  a  new  cditicc  upon  his  ground  as  I  have  upon  mine 
every  man  may  ei-ect  what  he  pleases  upon  the  upright  or  perpend iculai 
own  soil,  BO  as  not  to  prejudice  what  has  long  been  enjoyed  oy  unothl 
it  was  my  folly  to  builu  so  near  another's  ground.(rf)'  Also  if  a  persoi 
bis  hogs,  or  other  noisome  animals,  so  near  the  house  of  another  that  th« 
of  them  incommodes  him  and  makes  the  air  unwholesome,'  this  is  an  ii 
nuisance,  as  it  tends  to  deprive  him  of  tlio  use  and  benefit  of  his  hous6 
tike  injury  is,  if  one's  neighbour  sets  up  and  exercises  an  otfensire  trad 


'Where  A.  had  ei\joyed  lighta  made  in  &  building  not  erected  at  the  extremit 
land,  looking  upon  the  prcmiseK  of  H.,  without  interruption  for  at  leiut  thii 
fears,  and  there  wns  no  evidence  of  the  time  when  the  lights  were  firet  put  out, 
the  purchosor  of  B.'a  premises,  erected  in  Iheir  stead  a  building  which  obxtruo 
lights:  held  that  an  action  woa  maintainable  for  tl)e  obstruction,  though  ther« 
proof  of  knowledge  in  B.  or  his  agents  of  the  exititenco  of  thenindowg.  Croas  w 
2  h.&C.  tiK6.  4  D.  &  K.  234,  S.  C.  Where  the  plaintiff  is  entitled  to  lights  h, 
of  blinds  fronting  a,  garden  of  the  defendant's,  which  be  takex  away,  and  open*  ■ 
terrupted  view  into  (be  garden,  the  defendant  cannot  juHtify  making  an  er« 

firovent  tlie  plaintiff  from  so  doing,  if  he  thereby  render  the  plaintiff's  house  nu 
ban  before.  Colterell  uj.  Grifiiths.  4  Esp.  (in.  A  parol  liccniie  to  put  i  "  " 
the  defendant's  area  (which  impeded  tlie  ligLt  and  air  from  coming  ti 
dwelling-house  through  a  window)  cannot  bo  recalled  at  pleasure  after  it 
outed  at  the  defendant's  expense, — at  least  not  without  tendering  the  expeiu«i 
been  put  toj  and  tlierefore  no  action  lies  as  for  a  private  nuisance  in  slopping  t 
and  air,  &c.  and  communicating  a  stench  from  the  defendant's  premises  to  tb 
tiff's  bouse  by  means  of  such  sky-liglit.  Winter  m.  Brockwell,  8  East,  308.  If  an 
window  be  raised  and  enlarged,  the  owner  of  the  adjoining  land  cannot  lawfully 
the  passage  of  light  and  air  to  any  part  of  the  space  occupied  by  the  ancient ' 
although  a  greater  portion  of  light  and  air  be  admitted  through  the  unobslruol 
of  the  enlarged  window  than  was  anciently  enjoyed.  Chandler  v.t.  Thompson, 
80.  Lo  Blanc,  J.  To  constitute  an  illegal  obstruction,  by  building,  of  the  pi 
ancient  lights,  it  is  not  autlicient  that  the  jilain tiff  has  less  light  than  he  had  bit 

.L .  be  such  a  privation  of  light  as  will  render  the  occupation  of  his  hoiut 

nthim.  ifintrade,  f.  


UUU4D  OH 

I  a  sky-li 
to  the  pi 
T  it  has  b 


fortable,  and  prevent  him,  if  in  trade,  from  carrying  on  his  businera  as  benefieul 
had  previously  done.  Back  vt.  Stacy,  2  C.  A  P.  4K5.  Best,  L.  C.  J.  C.  P.  Thn  > 
of  one  of  two  houses  bnilt  nearly  at  the  same  time  and  purchased  of  tho  m 
prietor  may  maintain  a  special  action  on  tho  case  against  the  tenant  of  the  o 
obfltructing  hie  window-lights  by  aclding  to  his  own  building,  however  short  tha ) 
period  of  enjoyment  by  the  plaintiff.  Compton  v/i.  Richards,  1  Price,  27.  An 
the  owner  of  a  house  divided  mto  two  tenements  demised  one  nf  them  to  thedtl 
held  that  he  was  liable  to  an  action  on  the  case  for  obstructing  windows  exi 
the  house  at  the  time  of  the  demise,  allliough  of  recent  construction,  and  lbot|| 
was  no  stipulation  against  the  obstruction.  Rivicri  vj.  Bower,  1  R.  1  M.  '-4. 
[Lord  Tenterden,]  L.  C.  J.  If  an  ancient  light  has  been  completely  shut  upirifl 
and  mortar  above  twentv  years,  it  loses  its  privilege.  Lawrence  vt.  Ubee,  3  Om 
Lord  Ellenborough,  L.  C.  J. — Cuittv. 

■Lord  UansGeld  has  said  that  "it  is  not  necessary  that  the  smell  should  boa 
•ome:  it  ia  enough  if  it  renders  the  emoyment  of  life  and  property  nneorofbHi 
Burr.  337. 

So  also  it  will  be  a  nuisance  if  life  is  made  uncomfortable  by  the  ap[irelMt 
danger:  it  has  therefore  been  held  to  be  a  nuisance,  a  misdemeanour,  to  keep  gn 
titles  of  gunpowdor  near  dwelling-houses.    2  Stra.  1167.— CimuTUii.  ■ 
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%  m  taUaw-Amndlm^Uf  or  the  like ;  for  though  these  are  lawfU  and  ne- 
*  ^-wim,  jet  they  ahonld  be  exercised  ia  remote  places :  for  the  rale  is, 
tm^wiaUmmm  fum  ladas:"  this  therefore  is  an  actionaUe  naisanoe.(/) 
et  the  nakanees  which  affect  a  man's  dweUing  may  be  reduced  to  these 
:  1.  OverhaBffing  it;  which  is  also  a  species  of  trespass,  for  cuju$  ett  wlum^ 
t  BSfHf  mi  cmmm^  2.  Stopping  antient  lights :  ana,  8.  Gorrapting  the  air 
soiaowa  saells :  for  light  and  air  are  two  indispensable  reqaisites  to  every 
JwiHiia:*  Bet  dcnriring  one  of  a  mere  matter  of  ploasare,  as  of  a  fine  prospect 
1^  fcmimg  a  wall,  or  the  like :  this,  as  it  abridges  nothing  really  convenient 
«r  Beeeasaryy  is  no  injury  to  the  snffereri  and  is  therefore  not  an  actionable  nui- 

As  to  tteiflaoee  to  one's  diiub:  if  one  erects  a  smeltin^-honse  for  lead  so  near 
Ae  la»d  of  another,  that  the  vapour  and  smoke  kill  his  corn  and  grass,  and 
dHMge  hk  cattle  therein,  this  is  held  to  be  a  nuisance.jTA)  And  by  consequence 
il  follows,  tliat  if  one  does  any  other  act,  in  itself  lawfU,  which  yet  being  done 
m  that  place  neeessarily  tends  to  the  damage  of  another's  property,  it  is  rM^a 
a  — isanrs :  for  it  is  incumbent  on  *him  to  find  some  other  place  to  do  ^ 
Ass  act,  where  it  will  be  less  offensive.  So  also  if  my  neighbour  oueht  to  scour 
a  ditch,  and  does  not,  whereby  my  land  is  overfloweHdy  this  is  an  actionable  nui« 

With  regard  to  other  corporeal  hereditaments :  it  is  a  nuisance  to  stop  or  divert 
that  OMS  to  run  to  another's  meadow*  or  mill  ;{k)  to  corrupt  or  poison  a 
e,  by  erecting  a  dye-house  or  a  lime-pit  for  the  use  of  trade,  in  the 
c^  the  stream  ;(0  or,  in  short,  to  do  any  act  therein  that  in  its  con- 
must  necessarily  tend  to  the  prejudice  of  one's  neighbour.    So  closely 
th«  bw  of  England  enforce  that  excellent  rule  of  gospel  morality,  of  ^*  doing 
lo  ochen  as  we  would  they  should  do  unto  ourselves. 

1  As  to  imrorporeal  hereditaments,  the  law  carries  itself  with  the  same  equity.* 
If  I  have  a  way,  annexed  to  my  estate,  across  another's  land,  and  he  obHtructs 
wt  in  the  use  of  it,  either  by  totally  stopping  it,  or  putting  logs  across  it,  or 
pioaghing  over  it,  it  is  a  nuisance :  for  in  tne  first  case  1  cannot  enjoy  my  right 

If .  Cm  (W.  UO.  (<)  Hale  on  P.  N.  B.  427. 

i#i  •  Bm.  an.  \h  F.  N.  B.  IS4. 

l»;  I  SoAL  aw.  ft.  (()  9  Rep.  W.    2  BoO.  Afar.  ML 

'  Bat  the  following  note  of  a  case  denonbes  an  ii\jury  not  exactly  coming  within  either 
if  ihc  above  three  Rection^.  A.  ha^  immemorially  had  for  watering  his  lands  a  channel 
fk  hM  own  field,  in  a  porous  field,  through  the  banks  of  which  channel,  when 
tbe  wBt^r  percolatea  and  thence  passes  through  the  contiguous  soil  of  B.  below 
mmMlM»  without  producing  risible  ii\)ury.  B.  builds  a  new  house  in  his  land  below 
Iffvel  of  his  soil,  m  the  current  of  the  percolating  water.  Held  that  A.  cannot  now 
Kifv  illiBit  his  channel,  if  the  percolating  water  thereby  ii\jures  the  house  of  B. 
Csw|iwi  ««.  Barber.  3  Taunt.  99.^Chittt. 

*  A»l  where  defendant  employed  a  steam-engine  in  his  business,  as  a  printer,  which 
continual  noise  and  Tibration  in  the  plaintiff's  apartment,  wliich  adjoined 
*«  of  the  defendant,  it  was  held  that  this  was  a  nuisance.  Duke  of  Northum* 

m.  Clowca.  C.  P.  at  Westminster,  a.d.  1824.— Chitty. 

*  After  twenty  ye«r*'  uninterrupted  ei\joyment  of  a  spring  of  water,  an  absolute  right 


s  Billed  hj  the  occupier  of  the  clotie  in  which  it  issues  above  ground ;  and  the 
mrntk  adjoining  cloiie  cannot  lawfully  cut  a  drain  whereby  the  supply  of  water 
W  1^  spring  is  diminished.     Balston  vt.  Bensted.  1  Camp.  403.     Lord  Ellenborough, 
LCi.    And  •«»  Bealey  vt.  Shaw,  6  East,  2(m.    2  Smith,  3*21,  S.C.—Chittt. 

*B«f«  we  should  mention  a  recent  change  in  the  law  which  limits  actions  and  suits 
Mrtiaif  to  incorporeal  hereditaments.  The  prescriptire  rights  to  profits  and  easementa 
eav  the  soil  oC  another  were  rendered  very  difficult  of  proof,  as  by  the  ancient  rule  of 
■HNi  Im  craioyment  of  such  rights  was  to  be  proved  from  time  whereof  the 
of  wmn  I  Dot  to  the  contrary,  or  during  legal  memory.  This  rule  was  partlr 
*  hf  the  iHwdeni  practice  of  the  courts  and  the  doctrine  of  prtMumj^ttym^  by  which 
graeiit  w  fiur  as  living  witnesses  could  speak  was  held  sufficient  to  raise  a 
of  SI  igrment  from  a  remote  era,  and  a  grant  would  be  presumed ;  but  stUl 
Ball  i  arose,  to  obviate  which  the  sUtute  2  A  3  W.  IV.  c.  71  has  been 
«|i       khs      riods  at  which  chums  may  be  made  for  ineorporsal  hereditnr 

1  ^— ctaWABT. 
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at  all,  and  Id  the  latter  I  cannot  enjoy  it  so  commodiously  as  I  oagnt.(m)  A 
if  I  am  entitled  to  hold  u  fuir  or  market,  and  another  perBon  seta  Dp  a  fai 
market  eo  near  mine  tliat  he  does  me  a  prejudiee,  it  is  a  nuisance  to  the  t>eel 
which  I  have  in  my  market  or  fuir.(n)  But,  in  order  to  make  this  out  to  1 
nuisance,  it  ia  neeesnury,  1.  That  ray  market  or  fair  be  the  elder,  otherwise 
nuisance  Ilea  at  my  own  dour.  2.  That  the  market  he  erected  within  the  tl 
part  of  twenty  milca  from  mine.  For  Sir  Matthew  Hale(o)  constraes  the  Ji 
or  reasonable  day's  journey,  mentioned  hy  Bracton,(;i)  to  bo  twenty  milet: 
indeed  it  is  uauully  undcralood,  not  only  in  our  own  \aw,(g)  but  also  in 
civil,(r)  from  which  we  probably  borrowed  it.  So  that  if  the  new  market 
*21<)1  ^°^  within  seven  milee  of  the  old  one,  it  ia  no  'nuisance  :  for  it  is  1 
-I  reasonable  that  urei-y  man  should  have  a  market  within  one-third  < 
day'a  journey  from  his  own  liome;  that,  the  day  being  divided  into  three  |M 
ho  may  spend  one  part  in  going,  another  in  returning,  and  the  third  in  tn 
acting  his  nccesirary  business  there.  If  such  market  or  fair  he  on  the  same 
with  mine,  it  i»  prima  facie  ^  nuiaance  to  mine,  and  there  needs  no  proof  or 
but  the  law  will  intend  it  to  bo  bo  ;  but  if  it  be  on  any  other  day,  it  may  I 
nuisanco :  though  whether  it  (>  so  or  not,  cannot  be  intended  or  prosumed, 
I  must  make  proof  of  it  to  the  jnry.  If  a  ferry  is  erected  on  a  river,  so  i 
another  antic>nt  ferry  as  to  draw  iiway  its  custom,  it  is  a  nuisance  to  the  oi 
of  the  old  one.  For  where  there  is  a  forrj-  by  prescription,  the  owner  is  bo 
to  keep  it  alwaj's  in  repair  and  readiness,  for  the  ease  of  all  the  king's  snlji 
otherwise  he  may  be  gricvouRly  amerced  :(a)  it  would  be  therefore  extrai 
hard  if  a  new  ferr^'  were  euR'ered  to  share  his  profits  which  does  not  also  ■ 
hia  burden.  But  where  the  reason  ceases,  the  law  also  ceaace  with  il :  then 
it  is  no  nuisance  to  erect  a  mill  so  near  mine  as  to  draw  away  the  custom,  a) 
the  miller  also  intercepts  the  water.  Xcither  is  it  a  nuisance  to  sot  up  any  tl 
ora  school,  in  a  neighbourhood  or  rivalship  with  another:  for  by  Buch  email 
the  public  are  like  to  be  gainers ;  and,  if  the  now  mill  or  school  occasion  a  dai 
to  the  old  one,  it  is  damnum  absque  injuria.(t) 

II.  Let  as  next  attend  to  the  remedies  which  the  law  has  givcu  for 
injary  of  nuisance.  And  here  I  must  premise  that  the  law  gives  no  pi 
remedy  for  any  thing  but  a  private  wrong.  Therefore  no  action  lies  for  a  p 
or  common  nuisance,  but  an  indictment  only:  because,  the  damage  being 
mon  to  all  the  king's  subjects,  no  one  can  assign  his  particular  proportion  i 
or,  if  he  could,  it  would  be  extremely  hard  if  every  sabjcct  in  the  kingdom 
allowed  to  harass  the  offender  with  se}>arato  actions.  For  this  ressoi 
person,  natural  or  corjKtrate,  can  have  an  action  for  a  public  nnisance,  or  pi 
*2^01    ^^'  ^^^  ''"'^  ^^'^  '''"'^  '"^  ^'^  public  'capacity  of  eupreme  goverooi 

'  -I  pater-familiaa  of  the  kingdom.(u)  Yet  this  rule  admits  of  one  e 
tion,  where  a  private  person  aulfora  some  extraordinary  damage,  beyon< 
rest  of  the  king's  subjects,  by  a  public  nuiitancc,  in  which  ease  he  shall  bi 
private  satisfaction  by  action.'  As  if,  hy  means  of  a  ditch  dug  acroft 
public  way,  which  is  a  common  nnisance,  a  man  or  his  horse  suffer  any  i 
by  fulling  thei-ein ;  there,  for  thia  particular  damage,  which  is  not  comm 
others,  the  party  shall  have  his  action, (ic)*    Also,  if  a  man  hath  abated 


(I):!]||>I.EXIT.  OO1.LIII.W.    »>qi.TI. 

'  Every  person  who  suffiTii  actual  diimnpe.  whether  direct  or  conRequentiol,  1 
common  nuiMnce  ninv  miiintiiin  un  aetioD  for  Lis  own  particular  it^urr.  Lana 
Smith,  4  Wend.  0.  Ah'bot  i-a.  MilU.  i  Verm.  r)2!).  The  damsp  occaiioned  bf  a  nu 
need  not  be  direct  to  f>u|i(K>rl  an  action.  Erecting  a  dam  in  a  navigable  streanr 
obstructed  plaintiff's  raft,  is  a  sufficient  doniiigc.  Ilughes  vj.  HeiMr,  1  Biua.  463. 
burg  M.  Scott.  1  Burr.  309. — Suaksitood. 

'But  the  particular  damage  in  this  uase  must  be  direct,  and  not  consequential 

being  deUycd  in  a  journey  uf  imiMrtance.    Bull.  X.  P.  3S.    Carth.  IM.    And 

plaintiff  has  not  acted  with  ordinary  care  and  skill,  with  a  view  to  protect  him»d 

the  mischief,  he  cannot  recover.    11  East,  GO.    2  Taunt.  414.    It  i*  upon  the  ion 

IH 
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whkk  offNided  hiiiiy  (m  we  mmv  remember  it  wie  stated  in 

,       of  this  book  that  the  party  iDJored  hath  a  right  to  do,)  in  this 

hm  Im  eatUled  to  oo  aotion^x)    For  he  had  choice  of  two  remedies :  either 
Inr  abatioff  it  himself  by  bis  own  mere  act  and  aathorityi  or  hy 


is  wUdi  ho  flMMT  Mth  recover  damages  and  remove  it  by  the  aid  of  the 
kv ;  kot,  having  made  his  election  of  one  remedy,  he  is  totally  precluded  from 


js  br  sait  are,  1.  By  action  on  the  case  for  damages,  in  which  the 
partj  farfnod  abaU  only  recover  a  satisfaction  for  the  injory  sustained,  bat 
camoS  Ibershj  remove  the  nuisance.  Indeed,  every  continuance  of  a  nuisance 
ii  hold  to  bo  a  flresh  one ;( v)  and  therefore  a  fresh  action  will  lie,  and  veiy 
Mfsmplsiy  daoMges  will  prwably  be  given,  if,  after  one  verdict  against  hinii 
the  doMdaot  has  the  hardiness  to  continue  if*  Yet  the  founms  of  the 
kw  of  EngfauMl  did  not  rely  upon  probabilities  merelv,  in  order  to  give  relief 
to  tho  ii^ffod.  They  have  therefore  provided  two  other  actions :  the  osiiae  ^ 
amMmee^  and  the  writ  of  quod  permittat  pnOtemere;  which  not  only  give 
tho  plainrilf  satasfiMtion  fbr  his  iqury  past,  but  also  strike  at  tho  root  and 
the  eaaoe  itself,  the  nuisance  that  occasioned  the  ii^nry.  These  two 
however,  can  only  be  brought  by  the  tenant  of  the  fteebold;  so  thai  a 
Ibr  years  is  confined  to  his  action  upon  the  case.(^) 
%  An  osnae  ^  nmeamce  is  a  writ,  wherein  it  is  stated  that  the  party  r*221 
Jvsd  oomplaans  of  some  parttcnhu*  fret  done,  ad  nocumeiitiMi  liberi  >- 
SSMmaiili  on,  and  therefore  commanding  the  sheriff  to  summon  an  assise,  that  1% 
a  JsqF,  and  view  the  premises,  and  have  them  at  the  next  commission  of  sssiaes. 
iM  Jostieo  may  bo  done  therein  :(a)  and  if  the  assise  is  found  for  the  plaintiff 
hi  shnll  have  judgment  of  two  things :  1.  To  have  the  nuisance  abated ;  and,  2. 

(»>  f  BffL  M.  O  Plorli,  L.  SM. 
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opfe  thai  perties  MiiTerinf  special  damage  by  a  public  nuisance  are  entitled,  under  5  W. 
mi  M.  e.  II,  a.  S,  to  receive  their  expenses  in  prosecuting  an  indictment  acainat  the 
mmtf  gniltir  of  tlie  nuisance.  8ee  16  East,  1%.  Willes,  71.  Cro.  Elix.  664.  If  a  party 
■nag  m  the  neighbourhood,  and  who  has  been  in  the  habit  of  passing  to  and  fro  on  a 
kighw^,  ii  obliged  by  a  nuisance  thereto  to  take  a  more  circuitous  route  in  hii  transit 
id  fttm 


the  nearest  market-town  to  his  house,  it  is  a  prirate  iigury,  for  which  he  may 
Me  as  well  as  indict.  3  H.  A  8.  472.  So,  being  delayed  four  hours  by  an  obstruction  in 
•  hifhwmy,  and  being  thereby  prevented  from  performing  the  same  journey  aa  many 
liBMs  in  a  day  as  if  the  obstruction  ha«l  not  existed,  is  a  sufficient  iiyury  to  entWo  a 
p«ty  to  sue  for  the  obntruction.  2  Bingh.  2H3.  So,  if  the  nuisance  prevent  the  plaiatUT 
fnoifing  hie  barges  on  a  public  navigable  creok,  and  compel  him  to  convey  his  gooda 
mx  «f  ike  same  over  a  great  distance  of  land,  it  is  actionable.  4  M.  A  S.  101.  But  the 
ns«»  ehstniction  of  the  DlainUff  in  hU  business,  (1  E^p.  N.  C.  148.  4  M.  &  S.  103,)  or 
4fisyiiig  him  a  little  while  in  a  journey,  (Garth.  IIU.)  is  not  such  a  damase  as  will  entitle 
4e|iarty  to  his  action :  the  damage  ought  to  be  direct,  not  consequential.  Osrth.  191. 
There  i 


also  various  other  ii\juries  which  partake  of  both  a  criminal  and  civil  nature, 
both  an  indictment  as  well  as  an  action  will  lie, — as  for  a  forcible  entry,  en- 
anay  a  aervant,  using  (alse  weights,  disobeying  an  order  of  justices,  extortion,  or 
iw  a  Mbel,  Ac— Cbittt. 

*  If  ao#  abates  a  private  nuisance,  he  cannot  aHerwards  maintain  an  assiae  of  nuisance ; 
Wa  be  may  maintain  an  action  on  the  case  to  recover  dama^ea.  Tate  vt.  Parrish,  7 
livror,  2&,  The  commentator  cites  no  authority  for  the  position  in  the  text.  The 
Ml  taken  in  the  American  case  seems  a  reasonable  one.  The  nuisance  must  be 
g  at  the  time  an  assise  is  commenced,  but  surely  need  not  be  to  entitle  the  party 
■a  •■flcfled  a  apecial  itgury  to  recover  his  damages.— Sbaiswood. 
a  nrtion  fitv  oontanuiog  a  nuisance  cannot  be  maintained  against  him  who  did  not 
it.  witbont  a  previous  request  made  to  him  to  remove  or  abate  it.  Pierson  vs. 
2Ofwao,30. 

a  nuisance  by  acta  done  on  the  land  of  a  stranger  are  liable  for  its 

:  and  it  ia  no  defence  that  they  cannot  lawfully  enter  to  abate  the  nuisance 

Vemeelves  liable  to  an  action  by  the  owner  of  the  land.   Smith  im. 

One  who  demises  premises  for  carrying  on  a  busineM  neoesiarily 

i  proprietom  is  liable  as  the  author  of  the  nuimnoe.   Hah  m. 

IM 
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To  recover  datnfice8.(&)  Fonncrly  an  aBBizo  of  niiiBance  only  lay  against  tl 
▼eiy  wrong-doer  himself  who  levied  or  did  the  nniBanoo,  and  did  not  lie  agiUo 
any  person  to  whom  be  had  alienated  the  tenements  whereon  the  nnisani 
was  Bitoated.  This  wob  the  immediate  reason  for  making  that  eqnital) 
provision  in  Btntute  Westm.  2,  13  £dw.  I.  c.  24,  for  granting  a  similar  vt 
in  casu  consimili,  where  no  former  precedent  was  to  oe  foand.  The  statu 
enacts  that  "de  cetera  non  recedanl  querentee  a  curia  domini  regis,  pro  eo  qui 
tenementum  transfertur  de  una  in  alium;"  and  then  gives  the  form  of  a  a* 
writ  in  this  case;  which  only  differs  from  the  old  one  in  this,  that  where  tl 
assJEo  is  hrought  against  the  very  person  only  who  levied  the  nuisance,  it 
said  "qvod  A.  the  [wrong-doer]  injuste  levavit  tale  nocumentum ;"  bat,  where  tl 
lands  are  aliened  to  another  ponton,  the  complaint  is  against  both,  "  7110^ , 
[the  wrong-doer]  et  B.  [the  aliunco]  levaverunt.  (c)  For  every  continoatioD,  1 
was  before  said,  is  a  freah  nuisance,  and  therefore  the  complaint  is  as  Wl 
grounded  against  the  alienee  who  continues  it  as  ngainBt  the  alienor  who  flr 
fovied  it. 

3.  Before  this  statute,  the  party  injured,  upon  any  alienation  of  the  \m 
wherein  the  nuiBanco  was  set  up,  was  driven  to  his  quod  permittat  pnaterm 
wbicb  is  in  the  nature  of  a  writ  of  right,  and  therefore  subject  to  grMi 
deIsyB.((J)  This  is  a  writ  commanding  the  defendant  to  permit  the  phuntiff 
«221  abate,  quod  permittat  7>rosterner«,  the  nuisance  complained  of;  *and,niili 
-'  he  eo  permits,  to  summon  him  to  appear  in  court,  and  show  csose  w 
he  will  not.(e)  And  this  writ  lieB  as  well  for  the  alienee  of  the  party  flnt 
iurtid,  aB  agaiiist  the  alienee  of  the  party  first  injuring;  as  hath  been  detennit 
oy  all  the  judgCB.(/)  And  tho  plaintiff  shall  have  judgment  herein  to  abate  1 
nuisance,  and  to  recover  damages  against  the  defendant. 

Both  these  actions  of  assize  of  nuisance,  and  of  quod  permittat  protUmere,  t 
now  out  of  use,"  and  have  given  way  to  the  action  on  the  case ;  in  which, 
was  before  observed,  no  judjrment  can  he  had  to  abate  the  nuisance,  but  odI} 
recover  damages.  Yet,  as  tnei-cin  it  is  not  necessary  that  the  freehold  sbo 
be  in  the  plaintiff  and  defendant  respectively,  as  it  must  be  in  these  real  acti< 
but  it  IB  maintainable  by  one  that  nath  possession  only,  against  another  t 
bath  like  possession,  the  process  is  therefore  easier,"  and  the  effect  will  be  m 
the  same,  unless  a  man  has  a  very  obstinate  as  well  as  an  ill-natured  neigfabt 
who  hud  rather  continue  to  pay  damages  than  remove  his  nuisance.  For  in  1 
a  case  recourse  must  at  last  ho  had  to  the  old  and  sure  remedies,  which 
effectually  conquer  the  defendant's  perverseness,  by  sending  the  sheriff  witk 
posie  comitatus,  or  power  of  the  connty,  to  level  it. 


CHAPTER  XIV. 
OF  WASTE. 


♦2231  "Tub  fourth  species  of  injury,  that  may  be  offered  to  one's 
-I  property,  is  by  waste,  or  destruction  in  lands  and  tenements.  V 
shall  be  caifed  waste  was  considered  at  large  in  a  former  book,(a)  as  it  w 
means  of  forfeiture,  and  thereby  of  transferring  the  property  of  real  eatatei 
shall,  therefore,  here  only  beg  leave  to  remind  the  student,  that  waate  is  a  1 
and  destruction  of  the  estate,  cither  in  liouBes,  woods,  or  lands;  by  demolis 
<>)ftRrp.u.  mr.  N.B.1M. 

OBH-llM.  (r)»R^100,Ml. 

(')  3  lul. ««.  (•)  S»  bosk  0.  ch.  U. 

"  Both  ore  now  abolislied.  by  the  etat.  3  *  4  W.  IV.  c.  27.— St«w»bt. 

"  It  must  not  be  inferrod  from  thin  that  the  reveraioner  oannot  maintain  this  so 
for  if  the  nuiiance  be  calculnt(>d  to  affect  hia  reveruonary  interest,  he  eon  mainta' 
setinn  on  the  caae  for  damagei  aa  well  as  the  penon  in  poaeesiion.  Sea  BaddiniSa 
Onslow.  3  Lev.  209.    Leader  m.  Moxon,  3  Wila.  461.    3  BUok.  924,  8  "      ' 
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B"!  I  he  tomporarj'  profits  only,  but  tho  very  Kub8tanec  of  tho  thing;  Iherobjr 
rT:'l«'rn>>  it  wild  ami  dcHolate;  which  the  common  law  expresses  very  signin- 
cA!i:!y  \*\  the  wonl  vtstum;  and  that  this  va  fit  urn,  or  waste,  is  either  voluntary, 
or  [irrmi'^Mve;  the  one  by  an  actual  and  desi^^ned  demolition  of  the  lands,  woods, 
ir  :  ri«»a<^-*i;  the  other  ariHin;^  from  mere  negli;;ence,  and  want  of  Hufficicnt  care 
ir  rrfaratioHH.  fenoeH,  and  tiie  like.  So  tljat  my  only  business  is  at  present  to 
iS'.v  in  whi»in  this  waste  is  an  injury ;  and  of  course  who  is  entitled  to  any,  and 
»:.ar,  n-nu-'ly  by  action. 

I  Ti.o  |N'rM>nH  who  may  be  injured  by  waste  are  such  as  have  some  inten'st 
ic  th**  i—tatf  w:i!«te<] ;  i'nr  if  a  man  1k'  the  absolute  tenant  in  fee-simple,*  without 
a:  y  i-ritiirit(>nince  or  charge  on  the  premisi's,  he  may  commit  whatever  waste  his 
*•  «ri  indi-M-n'ti'in  may  pn»mpt  him  to,  without  bein;^  impeachable,  or  rt^-foi 
h  •  -urjiablo  lur  i(  to  any  one.  Ami,  thou;;h  his  heir  is  sure  to  be  tho  •■ 
*-:f.  fi-r.  y«l  ntitin  fM  htrre^  vivrntis;  no  man  is  certain  of  succeeding  him,  as 
«•  1  ofi  a«  i-"unt  of  the  uncertainty  which  shall  die  first,  as  also  because  he  has 
;:  'J  ii:-  |Niwer  lo  c<institute  what  heir  he  pleases,  u(*cording  to  the  civil-law 
^  ■'.    u  "f  an  h^rreji  naius  and  an  hart'.^  fiirtun;  or,  in  the  more  accurate  phrase- 

.  jy  ipf  fifjr  Kn;;li*«h  law,  he  may  aliene  or  devise  his  estate  to  whomever  ho 
t!.::.k«  i»n>|HT,  and  by  such  alienation  or  devise  may  disinherit  his  heir  at  law. 
1b*'j  »h'"**-  hand<«  w>ever,  therefore,  the  e?*tate  wasted  comes,  utter  a  tenant  in 
frr— .mplf.  thoiiirh  the  waste  is  undoubtedly //ri//f/n///i,  it  \^  dtimnnm  absque  injurii. 

«*' V  •j»t-<ies  of  interi'st  which  is  injured  by  waste  is  that  of  a  pei'son  who  has 
ft  rjiii  .'l  i''»mmon  in  the  place  wasteii;  especially  if  it  Ik»  common  of  e^toctrSy 
'^^  at  r.jftt  of  cutting;  and  <*arrvin;X  away  wood  for  house-bote,  plough-bote,  Ac. 
:!'-»-.  il  Tf»»'  owner  of  the  wood  demolishes  the  whole  woo<l,  and  therebv  de- 
•-  •  :t  i  p«»— »ibility  of  takin:;  i-stover**.  this  is  an  injury  to  the  commoner, 
,'  •-  fi  J  to  no  l*"*?*  liiah  a  disM'i>i?i  of  bis  cninmon  of  otovcrs,  if  he  <'liooses 
-   ■        •.'  -Ii-rit;  for  wl.irli  be  has  hi?^  renu-iiy  to  iv<ovor  possession  and  damages 

■    ».../'.  M  rrititt«*d  to  a  treehojil  in  such  roininon;  but  if  lie  has  ontv  a  <'liattel 

.-•*v  rljfii   he  ran  nnlv  reri»ver  ^lamaires   bv  an  action  «»n   the  ca>e  for  this 

i«;-*-    ;*'    i  il'— tnietjon  nt"  the  Woods  out  of  wliieli    his   estovers  were  to  issue. ('/) 

:■ .'  •'.«■  nj'i«*t  usual  and  important  intercut,  that  is  hurt  by  this  commission  of 

»:•■•       •   that  of  him  u  lio   hath   the  ivmainder  or  n-version  of  the   inhtritiinrr^ 

I  •  •  .*  j:ir';rulare?«tate  l^r  iifi' or  years  in  beiui^.     Here,  it' the  particular  tenant, 

■-     •   :t.i   T.  naht   in  dowt-ror  bv  eurtesv,  who  was  answeral»le  for  waste  at  the 
.'  •.  .:i^\ .    ■ '  **r  the  h-Mi*  ti»r  lite  or  years,  ♦who  wa^  tir^^t  made  liable     r^.^or 
•   ■    -'a'  jfi'- nl   MarihrriXv ./.  and   tjf  <ilo<esterJ' r  .  if  the  particular     •■ 

•  I  *  iv.  *"niiMii«»  or  sutfep*  any  wa-^te,  it    is  a  manifest   injury  to  him  that 
:•  ■        :.'•  t-r  lain'C.  a«*  il  ti-nds  to  mangle  and  dismember  it  of  its  most  desirable 

••  .in  I  ••riiaiiient-,  anioUi;  which  timber  and   houM*s  mav  Jusilv  be  re<k- 

■    -     I  r-  'j«  ipal.     T<»  him   theretore  in   remainder  and   reversion,  to  whom 

•  :ipperlains   in    cxpectamy.,  / )  the   law    hath    t;iven  an  adequate 

K -r  h'-.  wh'»  hath  the  remainder  ^•^  hfr  nnlv,  is  not  entitled  to  sue  for 

•  •  • 

-  :.■  •■  «.:•  iiitcn'«»l   may  never  perh:!]*"*  come  iiit«»  ])o->e*»''ioii,  and   then   he 

•  ■■.  r.  1  i.->  injury  '     Yet  a  pai*s«»n,  vicar,  arehdcaeou,  ]»rel»endary.  and  the 
^      >     •  are   *vi-cii   in   ri:;ht  of  their  churches  of  any  remainder  or  reversion, 

•  .'  ii..t  j^»  \f  t\v  ijit  ..;i. 

*    J.  U'U   111    r.  2X 


•.   .- .r.t   in  t*-«-i.i:l  hii*  tin* -run*' uncimtr-'llt  il  and  unliiuitiMl  power  in  <-otninittin^ 

•-        .•   A  '•  Ii4lil   III! "iniph'.— < 'lIKI-^l  I  \N. 

;.  --   ri  »•  fiitill***!   t«»  all  arliitii  i»!  Wii*l«'  .i;r.iii'>l  :i  t''ii.int   l^r  life  hut   lie  who  ha< 

-...-•  .at-- •—!.i!»»  «if  ir, '/.nfi'.  ■.  ill   ri'in.iiii' if  f  "T  r«-virs:iin.  i'\|M*ct;iut  U|'«»!i  thi*  c*t.it«» 

I:   t-twff-n  th«*  •■"'t.itc  «if  tin*  li-iiaiil  liT  ht»*  whn  itimin;l«»  wa«»t«v  an»l  the  >uh^i^ 

-^r^'-  iif  :nh»'rit.iiie»'.  thtTfii  inti'r)M»td  an  estate  i»r  tr«"«in»M  t«>.inv  pfp^on  »m  c   '. 

.  .-iRZ  !ii«*  «oiit.niJ.ilii-i' ••!' -Will  i!il«'r|»«»^.«  I  .-wtati*.  lh»' .i'J:«'ii  ••l^^.i-'ti*  i*  >u«i|M'iide'l ; 

*■  :  •  '.L-  Lr»l  t#-fi-iiil  fur  hlf  «l:is  •hiriii;:  the  « ■.niiiniaiicf  »•}  -uch  int^ij il  i>«>ta(t*.  tin* 

fc  ■-  T;  J  ir..|»f»  f..rH*iT.     <*•».  I.ilt.  -l>.  h.     -J  .'^auiiil.  -.'rJ,  ntttr  7.     S-i*  mnher.  as  to  tho 
;*rh  sjk  «t»o  mAV  Euiuutain  a  writ  or  uetitai  l^r  w;i^le,  id.  ihid. — L'hki^ti  \>. 
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may  have  ao  acUon  of  waste;  for  thoy,  in  many  cases,  havo  for  the  benefit  of 
the  church  and  of  the  successor  a  fee-simple  qualified;  and  yot,  aa  they  are  nol 
seised  in  their  own  right,  the  writ  of  waste  shall  not  say,  ad  ex/ueredationoK 
yui'm,  as  for  other  tenants  in  feo-simpie;  h^t  ad  ex/uEralationem  ecclesiig,  ia  vhoai 
right  the  fee-simple  is  holdon.fi;) 

II.  The  redrcBs  for  thia  injury  of  woste  is  of  two  kinds;  preventive  and 
corrective  :  the  former  of  wliich  is  by  writ  of  estrepement,  the  latter  by  that  at 
waste. 

1.  Estrepcment  is  an  old  French  word,  si^ifying  the  same  as  waste  or  extip 
pation:  and  the  writ  of  estrepetnent  lay  at  the  common  law,  a^fl*  judgment  ob 
tained  in  any  action  real, (A)  and  before  possession  was  delivered  by  the  sheriff; 
to  stop  any  waste  which  the  vanquished  party  mi^ht  be  tempted  to  commit  in 
lands  which  were  determined  to  be  no  longer  his.     But  as  in  some  cases  tin 
demandant  may  be  justly  apprehensive  that  the  tenant  may  make  waste  oi 
estrq^emeat  pending  the  suit,  well  knowing  the  weakness  of  his  title,  therefon 
the  statute  of  Gloccstcr(i)  gave  another  writ  of  eetrepement  pendente  ptacitt 
*2261     ^^»i''^A»(''"6  t'''^  sheritf  firmly  *to  inhibit  the  tenant  "  nefaciat  vattuM 
J    vel  estrepemenlum  pendente  jdacito  dicto  indisciisso."{k)    And  by  virtue  ol 
either  of  these  writs  the  sheriff  may  resist  them  that  do,  or  offer  to  do,  waste 
and,  if  otherwise  he  cannot  prevent  them,  ho  may  lawfully  imprison  the  wasten 
or  make  a  warrant  to  others  to  imprison  them  :  or,  if  necessity  require,  be  maj 
take  the  posse  comitatus  to  his  aa^istanee.    So  odious  in  the  sight  of  the  law  i 
waste  and  destruction.(f)     In  suing  out  these  two  writs  this  difference  wi 
formerly  observed ;  tliat  in  actions  merely  possessory,  where  no  damages  ai 
recovered,  a  writ  of  estrepement  might  be  hod  at  any  time  pendente  lite,  nay,  era 
at  the  time  of  suing  out  the  original  writ,  or  first  process :  but,  in  an  acttd 
where  damages  were  recovered,  the  demandant  could  only  have  a  writ  of  ettr^ 
ment,  if  ho  was  apprehensive  of  waste  alter  verdict  had  ;(m)  for,  with  regard  1 
waste  done  before  the  verdict  was  given,  it  was  presumed  the  jury  would  co 
sider  that  in  assoKtiing  the  quantum  of  damages.     But  now  it  seems  to  be  hel 
by  an  equitable  construction  of  the  statute  of  Glocester,  and  in  advanceme; 
of  the  remedy,  that  a  writ  of  estrepement,  to  prevent  waat«,  may  bo  had  in  evei 
stage,  as  welt  of  such  actions  wherein  damages  are  recovered,  as  of  those  where 
only  possession  is  bad  of  the  lands;  for  peradventurc,  saith  the  law,  the  tena 
may  not  be  of  ability  to  satisfy  the  demandant  his  full  damages. (n)    And  thei 
fore  now,  in  an  action  of  waste  itself,  to  recover  the  pIsco  wasted  and  al 
damages,  a  writ  of  estrepement  will  lie,  as  well  before  as  after  judgment.    F 
the  puiintiff  cannot  recover  dunmgos  for  more  waste  than  is  contained  in  I 
original  complaint ;  neither  is  he  ut  liberty  to  assign  or  give  in  evidence  a 
waste  made  afler  the  suing  out  of  the  writ;  it  is  therefore  reasonable  that 
should  have  this  writof^irciTnf/i.-^  justice,  since  he  is  in  his  present  suit  dehan 
of  any  further  remedial.{o)    If  a  writ  of  r^re^ment,  forbidding  waste,  be  direct 
and  duliTered  to  the  tenant  hinisolf,  as  it  may  be,  and  he  afterwards  proceeds 
*2271    '^™™''  waste,  an  action  may  be  carried  on  upon  the  'foundation  oft 
^     writ;  wherein  the  only  plea  of  the  tenant  can  be,  non  fecit  vaatum  con 
prohibitionem:  and,  if  upon  venlict  it  be  found  that  he  did,  the  plaintiff  n 
recover  costs  and  duniugcs,(;>)  or  the  party  may  proceed  to  punish  the  defend, 
for  the  contempt :  for  if,  alter  the  writ  directed  and  delivered  to  the  tenant 
his  servants,  they  proceed  to  commit  waste,  the  court  will  imprison  them 
this  contempt  of  the  writ.(?)     But  not  so,  if  it  be  directed  to  the  sheriff. 


then  it  is  incumbent  upon  liim  to  prevent  the  estrepement  absolutely,  c%'en 
raising  the  paste  comitates,  if  it  can  be  done  no  other  way. 

Besides  this  preventive  redivM  at  common  law,  the  courts  of  equity,  upon 
exhibited  therein,  complaining  of  wuxte  and  destruction,  will  grant  an  injnnci 
■n  order  to  stay  waste,  until  the  defendant  shall  have  put  in  Lis  aoswer,  and 

tO,tL 
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•? 


•haD  AerMpon  Bialn  fluiher  order.    Which  is  now  become  the  most  mmal 

of  piwenting  waste.* 

A  writ  of  wtut^  it  also  an  action,  partly  founded  upon  the  common  laW| 

partly  apon  the  atatate  of  61oce6ter;(r)  and  may  be  bronght  by  him  who 
hath  the  namediate  estate  of  inheritance  in  reversion  or  remainder,  against  the 
taaat  fbr  life,  tenant  in  dower,  tenant  by  curtesy,  or  tenant  for  years.  This 
actioa  is  also  maintainable  in  pnrsnance  of  Btatate(«)  Westm.  2,  by  one  tenant 
ia  romflMm  of  the  inheritance  against  another,  who  malces  waste  in  the  estate 
hoMsB  in  common.  The  equity  of  which  statute  extends  to  joint-tenants,  but 
■oc  to  coparceners;  because  by  the  old  law  coparceners  might  make  partition, 
whenerer  either  of  them  thought  proper,  and  thereby  prevent  fhture  waste,  but 
imaaila  in  common  and  joint-tenants  could  not ;  and  tnerefore  the  statute  gave 
ihea  this  remedy,  compellinff  the  defondant  either  to  make  partition,  and  take 
the  place  wasted  to  his  own  Miare,  or  to  give  security  not  to  commit  any  fhrtiier 
vatu^f )  But  these  tenants  in  common  and  joint-tenants  are  *not  liable  r  41028 
ts  the  penalties  of  the  statute  of  Olocester,  which  extends  only  to  such  L^^^ 
ai  have  lifo-estates,  and  do  waste  to  the  prejudice  of  the  inheritance.  The  waste, 
,  must  be  something  considerable ;  for  if  it  amount  only  to  twelve  pence, 
such  petty  sum,  the  plaintiff  shall  not  recover  in  an  action  of  waste; 

dg  auaimu  aon  curat  lex.{uf 
This  action  of  waste  is  a  mixed  action ;  partly  real,  so  far  as  it  recovers  land ; 
sad  partly  personal,  so  far  as  it  recovers  aamages.  For  it  is  brought  for  both 
those  purposes;  and,  if  the  waste  be  proved,  the  plaintiff  shall  recover  the  thinjo; 
sr  place  wasted,  and  also  treble  damages  by  the  statute  of  Glocester.  The  wnt 
of  waste  calls  upon  the  tenant  to  appear  and  show  cause  why  he  hath  committed 
wft*T«  and  de!«truction  in  the  place  named,  ad  exfufredationem^  to  the  disinherison, 
'A  th^  plaintiff.(ir)  And  if  the  defendant  makes  default,  or  does  not  appear  at 
*jye  day  assi|^ed  him,  then  the  sheriff  is  to  take  with  him  a  jur}*  of  twelve 
SKn.  and  gi>  in  pernon  to  the  place  allef^ed  to  bo  wasted,  and  there  inquire  of 
'»he  vasi«  done,  and  the  damages;  and  make  a  return  or  report  of  the  same  to 

O  «  Bdv.  I.  c.  S.  (•)  Pinch,  L. », 

(•»  U  Kdv.  I.  c.  XL  (»)  P.  N.  a  6&. 

\*i  t  IML  400,  401. 

'Ami  IK  now  the  onlj  one,  the  writ  of  estrepemoU  having  been  abolished.  3  A  4  W.  IV. 
f  JT.  1.  .V>. — Stewart. 

*  Th^  ATtion  or  writ  of  wAste  w  now  yery  seldom  brought,  and  has  given  way  to  a  much 
^Tf^  ^spMiitioun  and  eauv  remoiiy,  by  an  action  on  the  ccuf  in  the  nature  of  waste.  The 
uj^ntiit  <lmT««  the  fiame  ben<*fit  from  it  as  from  an  action  of  wat^te  in  the  tmuii,  where 
'•£f^  tftn  i«  expir<N|  and  ho  has  got  no^nemion  of  hiH  estate,  and  consequently  can  only 
*«rtrr  damages  for  th^  waste:  and  tliough  the  plaintiff  cannot  in  an  action  on  the  case 
^^■''^^r  Ui^  place  wa»te<l.  where  the  t^^nant  is  still  in  posse^tsion,  as  he  may  do  in  an 
sr.. ill  nf  waote  in  the  tt-nrt,  yet  this  latter  action  wa8  found  by  experience  to  be  so  imper- 
^:  sod  <l«»f<>ctive  a  mwU*  of  recovering  seisin  of  the  place  waste<l  that  the  plaintiff 
ticaf&ed  Uttl4»  or  no  advantage  from  it ;  and  therefore,  whcrt^  the  demise  was  by  deed, 
mtf  WM  tAk«^  to  give  the  lessor  power  of  re-entry  in  case  the  lesvee  committed  any 
wc^  or  dctstniction :  and  an  action  on  the  caite  was  then  found  to  be  much  better 
mk»if^^  for  the  rt^corery  of  mere  damages  than  an  action  of  waste  in  the  tenMii.  It  has 
idmj  thtf  farther  advantage  over  an  action  of  wai«tc,  that  it  may  be  brought  by  him  in 
••!#  fwrvrvH-kO  or  remainder  for  (i/e  or  yean,  a^  well  as  in  fee  or  in  tail :  and  the  plaintiff 
9  •«titU«i  totf^oits  in  this  action,  which  he  cannot  have  in  an  action  of  waste.  However, 
U.J  ftc  V'D  on  the  ca!*e  prevaile<l  at  first  with  Honie  difficulty.    l\  I^ev.  130.    4  Burr.  2141. 

^t  nnm  it  is  become  the  usual  action  as  well  for  permissive  as  voluntary  waste. 
^Qi»  rvT^nt  decisions  have  made  it  doubtful  whether  an  action  on  the  case  for  permis- 
•  ••  wvt^  can  be  nuuntaine<l  against  any  tenant  for  years.  See  I  New  Rep.  290.  4 
Twat  :<4.  TTaant.  3(K!.  1  Moon*.  100.  8.  C.  See  also  1  Saund.  323,  a.,  n.  (i.)  Where 
eoiTenants  not  to  do  waste,  the  lessor  has  his  election  to  bring  either  an 
K  or  of  covenant  against  the  lessee,  for  waste  <lone  bv  him  during  the 
Rep.  nil.    8ee.  further,  2  Saund.  252,  and  1  Cliitty  on  PI.  4th  ed.  132, 


A  Pol.  M.    But  the  doctrine  that  the  smallness  of  the  damages  P^^^Jff 

jvy  illall  drfeet  the  eotion  doea  not  extend  to  other  actions.   See  1  Dowl.  Rep.  209. 
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the  conrt,  upon  which  report  the  judgment  is  foundod.(i)  For  the  law  will ; 
Butfer  BO  heavy  &  jadgment,  &6  the  forfeiture  and  treble  aamagcs,  to  be  pas 
upon  a  more  default,  without  full  ABBurance  that  the  fact  is  accordiug  att  it 
stated  in  the  writ.  But  if  the  defundant  appears  to  the  writ,  and  afterwa 
suffers  judgment  to  go  against  him  by  default,  or  upon  a  nihil  dicit,  (when 
makes  no  answer,  puts  in  no  pica,  in  defence,)  this  amounts  to  a  confcBction 
the  waste;  since,  having  once  appeared,  he  cannot  now  pretend  ignorance  of 
charge.  Now,  therefore,  the  sheriff  shall  not  go  to  the  place  to  inquire  of 
fact  whether  any  waste  has,  or  lias  not,  been  committed;  for  this  is  alrei 
ascertained  by  tlie  ailent  confession  of  the  defendant;  bat  he  shall  only,  ai 
"^28 1  ^'^^^''^^  upon  other  actions,  make  inquiry  of  the  quantum  of  *daniageB. 
"  '  The  defendant,  on  the  trial,  may  give  in  evidence  any  thing  that  pro 
there  was  no  waste  committed,  ub  that  the  dcstmction  happened  by  lightoi 
tempest,  the  king's  cncmic!i,  or  other  inevitable  accident.(2^  But  it  is  no 
fence  to  say  that  a  Btrangcr  did  the  waste,  for  againBt  him  the  plaintiff  batb 
remedy;  though  the  defendant  is  entitled  to  sue  such  stranger  in  an  action 
trespass  vi  et  armie,  and  shall  recover  the  damages  he  has  suffered  in  CODOC^at 
of  such  unlawful  act  .(a) 

When  the  waste  and  damages  are  thas  ascertained,  either  by  confession,  i 
diet,  or  inquiry'  of  the  sheriff,  judgment  is  given  in  pursuance  of  the  8latut« 
Gloceeter,  c.  5,  that  the  plaintiff  shall  recover  the  place  wasted,'  for  which 
has  immediately  a  writ  of  «min,  provided  the  particular  estate  be  still  aubsisti 
(for,  if  it  be  expired,  there  can  be  no  forfeitni-e  of  the  land,)  and  also  that 
plaintiff  aliall  recover  treble  the  damages  assessed  by  tlic  jur^-,  which  he  m 
obtain  in  the  same  manner  aa  all  other  damages,  in  actions  personal  and  mil 
are  obtained,  whetlicr  the  jmrticular  estate  bo  expired,  or  still  in  being.' 

(•)  P0|ita.  U.  (()  Cro.  inii.  IS,  'in.  (•)  Od.  Litt.  KL  (•]  Liw  of  .Viii  PriMi,  113. 


*  Action  on  the  rase  dotli  not  lie  for  permissive  waste.  5  Rep,  13.  Hale  MSS.  ' 
CHHe  cited  by  lord  Halo  is  that  of  the  countesH  of  Salop,  who  brought  an  action  on 
cnae  nitaiust  her  triiHiit  at  will  for  ncgligenily  keeping  bis  fire  so  that  the  houM' 
burned ;  and  (he  whole  court  held  thut  neither  action  on  the  case  nor  anv  other  Ml 
lay.  because  at  comnion  law,  ond  before  the  statute  of  Gloceater,  action  did  not  lia 
wiiHt«  ngainst  tenant  for  life  or  yeont,  or  any  other  tenant  coming  in  by  asreemem 
pnrlios,  and  tenant  at  will  is  not  within  the  statute.  But  if  tenant  at  will  titipuli 
with  his  lessor  to  be  refiponsible  for  fire  by  negligence  or  for  other  permissive  wa 
without  doulit  un  action  will  lie  on  sueli  express  agreement.  The  same  observal 
holds  with  resjiect  to  tenants  for  life  or  years  l«fore  the  statute  of  Uloccster;  for  tha 
tlie  Inw  did  not  make  them  liable  to  any  action,  yet  it  <Iid  not  restrain  them  from  mail 
tlicm!ielvt«  liable  by  u^ircement.  At  the  common  law  lessees  were  not  answerabb 
landlords  for  accidental  or  nej;li){eiil  liurtiingi  lor  as  to  fires  by  accident,  it  is  cxpra 
in  Flela  lhat/or(nmi  ignu  vel  kuj^itmodi  evenlS4  tHOimati   omnet  tencnirt  txcmant;   and  1 

Slirowsbury'H  emu  is  a  direct  authority  to  prove  that  tenants  are  equally  oxcusab1« 
tires  by  nef-ligcnce.  Fleto,  lib.  i.  c.  12.  Then  came  the  statute  of  Glocoiter.  whicl^ 
ninking  tenants  for  life  and  years  liable  to  waste  without  exception,  conspfiuentlr  ■ 
dei'od  them  answcrnlile  tor  destruction  by  fire;  but  now.  by  the  6  Anne,  c.  31, 
ani'ient  law  in  restored,  for  the  statute  of  Anne  exempts  all  persons  from  actions 
accidental  tire  in  any  hou)<e.  exeept  in  the  cnsc  of  special  agreements  between  landl 
and  tenant.  See  U'tico.  111.  c.  TH.  s.  Mi.  It  was  doubted  under  this  statute  whelb 
covenant  to  rejiiiir  gencnilly  extends  to  the  cnse  of  fire,  and  so  becomes  an  agrecol 
within  the  statute:  and  thi-re fore,  where  it  is  intended  that  the  tenant  sliall  notbeUa 
it  has  been  usual  in  the  covenant  for  repairing  expressly  to  except  accidents  1^ : 
So-  Horg.  Co.  Lilt.  :'>7.  a.— {'iibistuv. 

But  it  is  now  si'(tli'4  that  a  genernl  tinqualified  covenant  to  repair  subjects  the  t«i 
to  the  expense  of  n'l>uililiug.  (i  T.  It.  t)5lt.  The  tenant  at  all  events  continues  liabl 
IMivrent.    3  An*t.  CK7.   :i  iWl.  il.t.    IT.  R.  3111.   4  Taunt.  45.   18  Ves.  Jr.  ll.i.— t'Bi 

*  The  verdict  for  the  pluintitf  in  a  writ  of  waste  ought  to  find  the  place  wastac 
Binjih.  K.2ti2.— C^iiiTTV. 

*  But  this  writ  of  waste  has  also  been  aliolished,  by  3  t  4  W.  IV.  c.  27,  a.  36 ;  and  t 
now  only  remain  therefore  the  two  remnlies  already  referred  to:  the  first,  to  real 
waste  by  obtaining  an  injunction  in  a  court  of  e<iuity:  and  the  second,  to  obtun  dan 
for  the  waste  after  it  has  been  cotninitted,  by  an  action  on  the  case  in  a  court  of 
which  action  lies  not  only  againKi  the  tenant,  but  agunat  any  stranger  by  whom  at 
af  waste  has  been  committed. — ijiEWAaT. 

lU 
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CHAPTER  XV. 

OF  SUBTRACTION. 

"SuiTRACiioif,  which  it  the  fiflh  specioB  of  injuries  affecting  a  man's  r^ooQ 
real  pfopeity,  happens  when  any  person  who  owes  any  suit,  duty,  custom,  ^  ^^ 
or  aennoe  to  another  withdraws  or  neglects  to  perform  it  It  differs  fW>m  a 
diMeisin,  io  that  thia  is  committed  wituout  any  denial  of  the  right,  consisting 
mtnky  of  non-performance ;  that  strikes  at  the  veiy  title  of  the  party  injnre<^ 
mmI  amoants  to  an  ouster  or  actual  dispossession.  Subtraction,  however,  being 
ticariy  an  Injury,  is  remediable  by  due  course  of  law;  but  the  remedy  differs 
scounling  to  the  nature  of  the  services,  whether  they  be  due  by  virtue  of  any 
leoarvv  or  by  custom  only. 

I.  Fealty,  suit  of  court,  and  rent  are  duties  and  services  usually  issuing  and 
iming  raikme  tenurtgf  being  the  conditions  upon  which  the  antient  lords 
in^oted  oot  their  lands  to  their  feudatories,  whereby  it  was  stipulated  that  thev 
sad  their  heirs  should  take  the  oath  of  fealty  or  fidelity  to  their  lord,  wkuch 
vas  the  feodal  bond,  or  commune  vinculum,  between  lord  and  tenant;  that  they 
fthoald  do  suit  or  duly  attend  and  follow  the  lord's  courts,  and  there  Ax>m  time 
to  time  give  their  assistance,  by  serving  on  juries,  either  to  decide  the  property 
q(  their  neighbours  in  the  court^baron  or  correct  their  misdemeanours  in  the 
c*jurt-leet ;  ud,  bstly,  that  they  should  yield  to  the  lord  certain  annual  stated 
rttoms,  in  military  attendance,  in  provimons,  in  arms,  in  matters  of  ornament 
'.r  pleaivure,  in  runtic  ernployiiient4  or  *|)ncdia!  labours,  or  (which   is     r».>o| 

ivido  all  the  rest;  all  wliich  are     *■ 


' tr  fmunumi  in  money,  which  will  prov 
r  .'nprisk.-d  under  the  one  general  name  of  reditus^  return,  or  i*ont.  And  the 
*:*i:':racliun  or  non-4>b?<<Tvance  oi*  any  of  these  conditioiiH,  by  neglecting  to  Hwcar 
I'-oity.  in  do  suit  of  court,  or  to  render  the  r^»nl  or  sen'ice  reser\'ed,  is  an  injury 
V.  iLc  freehold  of  tJie  lord,  by  diminishing  and  depreciating  the  value  of  his 
•r.^»ory. 

TtHT  tCt^neral  remcih*  for  all  these  is  by  diittress;  and  it  is  the  only  remedy  at 
•»:.*  rijnimon  law  for  the  two  tii-st  of  them.  The  nature  of  distresses,  their 
;^.:d^ntA  and  cunse4|uences,  we  have  before  more  than  once  explained  :(fi)  it 
Slav  here  suffice  to  n*nieinlier  that  they  are  a  taking  of  beasts  or  other  per- 
•  &al  pn>pf  rty  by  way  <.»f  pledge  to  enforce  the  pert'onnance  of  something  due 
'-•ta  the  party  distraint**!  upon.  And,  for  the  most  part,  it  is  provided  that 
:  •irt  wK'  *  l»e  reasonable  and  modenite;  hut  in  the  case  of  distress  tor  fealty  or 
t^Ji  'A'  court,  no  diMn*SM  can  he  unreasonable,  imnuxlerate,  or  too  large  :(6)  for 
v.*  i«  the  only  n»niedy  to  which  the  party  aggrieved  is  entitled,  and  therefore 
it  /3^jt  to  be  such  as  i-*  siirtieiontly  compulsory  ;  and.  be  it  of  what  value  it 
V  L.  iberr  is  no  harm  done,  especially  as  it  cannot  hv  s(»Kl  or  maile  away  with, 
1^.1  ma*t  l»e  restortMl  immeiiiately  on  Mtisfaction  made.  A  distress  of  this 
liiZftiv,  that  ha.s  no  Uiunds  with  regard  to  its  quantity  and  may  be  repeated 
•"'(a  tint*  to  time  until  the  stubbornness  of  the  party  is  conquereil,  is  called  a 
c.^rfst  infinkU  ;  which  is  also  used  for  some  other  purposes,  ais  in  summoning 
;i?»H>.  and  the  like. 

*.Rh«r  remc«]ies  for  subtraction  of  rents  or  services  are,  1.  Bv  action  of  deitt, 
3  •  ta^  bn^aeh  of  this  expn»ss  contract.  t»f  which  enough  has  been  formerlv 
•»*1  Thi*  i»  the  most  usual  remetly  when  recour^ic  is  had  to  any  action  at  all 
t-r  tfirf-  nxiiverj*  of  pecuniary  rents,  ti»  which  s|K'cies  of  n*nder  almost  all  free 
►^Tx**  arv  now  re<iuced  since  the  alK»liti«in  ol'  the  military  tenures.  Hut  for  a 
f*-r!y4»i  rwit.  reserved  on  •a  leitse  for  life.  itc..  no  action  of  dibt  lay  by  r^tooo 
•  1* -t'^amon  law  during  the  continuance  of  the  fri»ehold  out  oK  which  t  "*  "* 
•t  L^aacd.r)  for  the  law  would  not  sutler  a  real  injury  to  be  remedied  by  an 
*^*^  thai  was  merely  personal.  However,  by  the  statutes  8  Anne,  c.  li,  and 
i  Geo  IIL  c  17,  actions  of  debt  may  now  bebrought  at  any  time  to  recover 

nSMfiipBl^ML  (»)  riaek,  L. »«.  (niloa.Abr.itS. 
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finch  freehold  rents.    2.  An  assize  of  mort  d'anceslor  or  novel  disseisin  will  lie  of 
ronta  as  well  aa  of  lan<lB,(d)  if  the  lord,  for  the  salce  of  trying  the  pouessory 
right,  will  make  it  his  ulcttioo  to  suppose  himself  ousted  or  disseised  thereof. 
This  ia  now  seldom  heard  of;  and  all  other  real  actions  to  recover  rents,  Iieing 
in  the  nature  of  writs  of  right,  and  therefore  more  dilatory  in  their  progress, 
are  entirely  disused,  though  not  formally  abolished  by  law.'     Of  this  species, 
however,  is,  S.  The  writ  de  consuetudinibus  et  servitiis,  which  lies  for  the  lord 
against  his  tenant  who  withholds  from  bim  tbe  rents  and  services  due  by  cua- 
tani  or  tennro  for  his  land.(e)     This  compels  a  specific  payment  or  performanco 
of  the  rent  or  service ;  and  there  are  also  others,  whereDy  the  lord  shall  recover 
tbe  land  itself  in  lieu  of  the  duty  withheld.    As,  4.  Tiie  writ  of  cessavit;  which 
lies  by  the  statutes  of  Ciloccster,  6  Edward  I,  c.  4,  and  of  Westm.  2,  13  Edw, 
I.  c.  21  and  41,  when  u  man  who  holds  lands  of  a  lord  by  rent  or  other  ser^ 
vices  neglects  or  ceases  to  perform  his  services  for  two  years  together;  or  when 
a  religious  house  hath  lands  given  it  on  condition  of  performing  some  certain 
spiritual  service,  as  reading  prayers  or  giving  alms,  and  neglects  itj  in  either 
of  which  cases,  if  tbe  cesser  or  neglect  liave  continued  for  two  years,  the  lord 
or  donor  and  his  heirs  ahull  hnvo  a  writ  of  cessavit  to  recover  the  land  itself] 
eo  quod  tenens  in  fadendis  sercitiisper  bienniam  jam  cessavit. if)    In  like  mannerj 
by  the  civil  law,  if  a  tenant  who  field  lands  upon  payment  of  rent  or  serviceft 
or  "jure  empkyteutico,"  neglet^tcd  to  pay  or  perform  them  per  t^um  triennium,  hi 
might  bo  ejected  from  such   emphyteutic   land8.(^)     Bnt,  by  the  stntate  ol 
Glocostor,  the  cessavit  does  not  lie  for  lands  let  upon  foe-farm  rents,  unless  thei 
*''381     ^*^'^°  '"'"  fresh  and  uncultivated  for  two  years,  and  there  be  ♦not  suflf 
"     ^     cient  distress  upon  the  premises ;  or  unless  tbe  tenant  hath  so  enclose* 
the  land  that  the  lord  cannot  come  upon  it  to  distrain. (A)    For  the  law  prefer 
the  simple  and  ordinary  remedies  by  distress  or  by  the  actions  just  now  men 
tioned  to  this  extraordinary  one  of  forfeiture  for  a  cessavit :  and  therefore  th 
same  statute  of  Gloce^^ter  Itur)  provided  further,  that  upon  tender  of  arrcar 
and  damages  before  judgment,  and  giving  securitv  for  the  future  performanc 
of  the  services,  the  process  shuH  be  at  an  end,  and  the  tenant  shall  retain  hi 
land ;  to  which  the  statute  of  'VVestm.  2  conforms  so  far  as  may  stand  wit 
convenience  and  reason  of  law.(<)    It  is  easy  to  observe  that  the  statDte(i 
4  Geo.  II.  e.  23  (which  permits  landlords  who  have  a  right  of  re-entry  for  noi 
payment  of  rent  to  serve  un  ejectment  on  their  tenants  when  half  a  year 
rent  ia  due  and  there  ia  no  sufficient   distress  on  the  premises)  is  in  eon 
measure  copied  from  the  antient  writ  of  cessavit :  especially  as  it  may  be  eati 
fied  and  jiut  an  cnii  to  in  a  similar  manner,  by  tender  of  the  rent  and  cost 
within  six  months  after.    And  the  same  remedy  is,  in  substance,  adopted  t 
stututc  11  Geo.  II.  c.  19,  §  16,'  which  enacts  that  where  any  tenant  at  rac! 
rent    shall    be    one   year's  rent   in    arrear,    and    shall    desert   the     demist 
premises,  leaving  the  same  nncultlvaled  or  unoccupied,  so  that  no  sufBcic) 
distress  can  be  had;  two  Juaticcs  of  the  pence  (alter  notice  affixed  on  tl 
premises  fi>r  tiiurtecn  days  without  efl'cct)  may  give  the  landlord  posscssit 
thereof,  an<l    thenceforth  the  lease  shall    bo  void.     5.  There  is  also  anotfa 
very  etTcctnal  remedy,  which  takes  place  when  the  tenant  upon  a  writ  i 
aseize  for  rent,  or  i>n  a  re]>lcvin,  disowns  or  disclaims  bis  tenure,  whereby  t 
lord  loses  his  verdict;  in  which  case  the  lord  may  have  a  writ  of  rijglit,  J 
tlisclaimcr,  gnniuded  on   this  denial  of  tenure;   and  shall  upon  prootof  t 
tenure  recover  bni'k  the  land  itself  so  holden.  as  a  punishment  to  tlie  tens 
for  such  his  false  dis<-liiimei'.(/)     This  piece  of  retaliating  joatice,  whereby  t 
tenant  who  endeavoni-s  to  dvlraud  his  lord  is  himself  deprived  of  the  esU 


'  Sow  fonn«Il.v  al-jlWinl.  3  A  4  W.  IV.  c.  27,  b.  36.— Stm-jlit. 
*  And  lee  by  57  Geo.  III.  c.  5'2,  irhirh  givM  8iniil>r  power  thongh  only  half  a  jrtt 
rent  is  in  arrear,  and  ftlthough  no  right  of  ro-entr^  be  reeerred.— uiiiTTr. 
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m  H  •vMsbUt  priwcdi  npoB  feodsl  princIplM,  *bo  it  u  azprasalj  to    r^aoA 

fmium  9HPff  tomdUkmtm,  extpoHabitur." 

lad,  ■•  oa  tbe  on*  baiid  tn«  inlient  law  provided  these  Bevenil  ramediei  to 
ihriil*  Um  knavety  and  poniBh  the  ingratitude  of  the  tenant,  so  on  the  other 
htad  it  waa  aqaallj  cararal  to  redress  the  oppreseion  of  the  lord ;  by  fhmishing, 
1.  na  writ  of  as  imjmU  vox*  ;(a)  which  is  an  antieot  writ  fbnnded  on  that 
ct^tMfe)  of  sM^wi  eartttf  which  prohibits  distresses  for  greater  servioea  than 
m  rsaUy  ilaa  to  the  lord;  being  itaelf  of  the  prohibitory  kind,  and  ret  in  the 
utai«  of  a  writ  of  rigfat.(e)*  It  lies,  where  the  tenant  in  fee-simple  and  bia 
ucestom  bare  tieM  of  the  lord  by  certain  services,  and  the  lord  hath  obtained 
•rum  of  more  or  greater  services,  by  the  inadvertent  payment  or  perfonnanca 
M  ihim  by  the  tenant  himself.  Here  the  tenant  cannot  in  an  svonry  avoid  the 
lard's  poisBiioiy  right,  becanse  of  the  seisin  given  by  hit  own  hands ;  bnt  ia 
drirra  to  this  writ,  to  devest  the  lord's  possession,  ana  establish  the  mere  right 
tt  property,  by  ascertaining  the  8ervi<;es,  and  redncing  them  to  their  proper 
Hsadard.  Bat  this  writ  does  not  lie  for  tenant  in  tail ;  for  he  may  avoid  snoh 
trmu  of  the  lord,  obtained  fh>m  the  payment  of  hie  anoostors,  by  plea  to  an 
■rewry  in  repJevjn.^f)  2.  The  writ  of  matw,  de  medio;  which  is  also  in  the 
(aiar*  of  a  writ  of  rtght,(r)  and  lies,  when  upon  s  snbiqfeud&tion  the  mesne,  w 
aiddle  lonL(a)  saffen  hia  nnder-tenant,  or  tenant  paravail,  to  be  distrwned  npon 
W  Am  lofd  panuBOMRf,  for  the  rent  doe  to  him  fVom  the  mesne  lord.(0    And  In 


stM  tenant  shall  have  indgmont  to  bo  acquitted  (or  indemnified)  by  the 

>rd ;  and  if  be  makes  ucfaolt  therein,  or  doea  not  appear  originally  to 

r  tmaniH  writ,  he  nhull  t*c  forcjud^rtxl  of  hit)  mcsnalty,  and  tho  tenant  shall 


ir^4  immediately  of  thu  lord  paramount  himiwtf,(u)* 

*I[  Thus  far  of  the  rem«<lieM  for  eublrai-tion  of  rent:*  or  other  scr-  rsQU 
r-»»  dB«  by  Irimrr.  Thi-re  are  olw  other  uorvices  due  by  antiont  custom  <■  ~ 
uri  p/Ti^tripti^M  only.  Such  is  that  of  doing  suit  to  another's  mill :  where  the 
^T^tan,  resident  in  a  particular  phtcc,  by  uxago  time  out  of  mind  have  been 
ir*»t-<ni«<l  to  grind  thi'ir  com  at  a  ccrtam  milt ;  and  alWrwards  any  of  thorn 
J.  '.o  aoMlhvr  mill,  and  withdraw  their  suit  (their  jvrfi,  a  siquenilo)  fVom  the 
tci^mX  uiU.  Thir*  is  not  only  a  damage,  but  an  injur}-,  to  the  owner;  because 
u.*  prpM-ription  niiffht  have  a  vurj*  n'osonuble  foundiitlon;  viz.,  upon  tho  ereo> 
'.  ft  nf  «oeb  mill  hv  the  anc<.'Mtors  of  the  unncr  for  the  convenience  of  the 
tuhtunts,  on  euntiition  that,  when  erected,  they  should  all  grind  their  com 
■  .*?»  only.  And  fur  this  injury  the  owner  ithall  have  a  writ  de  sarta  ad  molm- 
inK.  r'  commanding  the  defundant  to  do  liU  suit  at  that  mill,  qtuim  ad  illud 
I  "t  ifti^.  ft  »oiet,  or  show  good  cause  to  the  contrary  :  in  which  action  the 


'ljif40«k«  IS  Inst-  p.  21}  expressly  denies  thia,  snd  cites  the  writ  from  QIwitUI^  and 
■•>  :(  »  niMilioaeil  in  the  Uirror.— ObLiaiDOi. 

'  A*,  rr^atnnn  Utt  an  actiiin  on  the  cue  may  l>e  nupported  hj  a  tenant,  or  third  penon, 
>aA*t  a  Uo<llord  fur  diilnunin^  fur  more  rpnt  than  i>  due ;  and  that  in  now  the  usual 
■v^«».      •  ITutif  on  PI.  4tli  od.  Tltf.— <.'«ittv. 

'  hf  tknr  wf  rral  wriU  have  long  been  obaalcte  and  are  now  aboliihed.   3  A  4  W.  IV. 

7%*  t>Df«lv  of  the  tenant  in  either  of  the  rsKes  above  RtalMl  is  now  hy  an  ordinary 
>'nnBU  vtK«.  Where,  m  in  the  Ant  case  ataled.  the  tenant  han  oTerpaid  tlip  landlord 
a  ^  r— L«  of  the  CMnii.  the  money  no  OTeriiaid  i»  con*idcred  ty  ihe  law  to  be  money 
— ■'-!  W  the  a*e  of  the  tenant,  and  the  tenant  mny  »(Vonlin)[ly,  provided  there  have 
>"*  !ii  iati^*  oa  bi*  {lart.  reoover  it  in  an  action.  Marriott  \t.  lUmplon.  2  Nmith't 
Im  'mm.  Ml  ed.  p.  325,  note*.  In  Ihe  nocond  raflo  ilalpd.— (hat  of  an  under-tenant 
^  %t  thft  tMtdlord  in  default  of  the  mmne  tfnunt'i  doinft  so,— the  )>avment  br  the 
oaeidered  a  rayment  pro  lanio  of  tho  rent  Juo  to  his  imnuHliate  lancUord, 
I.  mmI  Bay  Mthsr  ba  deduoted  Ttom  the  rent  accruing  due  to  the  mesD* 
Chrtev,  5  Bingh.  406.)  or  nied  for  in  an  action  as  ouhi«t  paid  to  kk 
*  »•  S  T.  B.  30e.  Bandy  *i.  Csrtwright,  8  Exe.  913.— Kama. 
■.I1.-U  m 
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validity  of  tho  preacription  may  be  triod,  and  if  it  be  found  for  the  own 
shall  recover  damages  against  tho  dofoDdant.(a;)  In  like  manner,  and  & 
reusona,  the  rcgister(^)  will  inform  us,  that  a  man  may  have  a  writ  of  M 
furnum,  secta  ad  torrale,  et  ad  omnia  alia  hujusmodi;  for  suit  due  to  his  f\ 
his  public  ovcD  or  boke-honBcj  or  to  his  torrale,  his  kiln,  or  malt-house;  V 
person's  ancestors  have  erected  a  convenience  of  that  sort  for  the  benefit 
neighbourhood,  upon  an  agreement  (proved  by  immemorial  custom)  that ; 
inhabituots  should  use  and  resort  to  it  when  erected.  '  But  besides  these  ■ 
remedies  for  subtractions,  to  compel  the  specific  performance  of  the  scrvii 
by  custom,  an  notion  on  the  case  will  also  lie  for  all  of  them,  to  repair  the 
injured  in  damages.*    And  thus  much  for  tho  injury  of  subbitction. 


CnAPTEE  XVI. 
OF  DISTURBANCE. 


*'2361  'I'he  Bixth  and  last  species  of  real  injuries  is  that  of  diatvr 
J  which  is  usually  a  wrong  done  to  some  incorporeal  hcreditama 
hindering  or  disquieting  the  owners  in  their  regular  and  lawful  enjoym 
it.(iz)  I  shall  consider  live  sorte  of  this  injury:  viz.,  1.  Disturbance  ol 
chisee.  2.  Disturbance  of  common.  3.  Disturbance  of  loat/e.  4.  Disturb* 
tenure.    5.  Disturbance  of  patronage. 

I.  Disturbance  of  franchises  happens  when  a  man  has  the  franchise  of 
ing  a  court-leet,  of  keeping  a  fair  or  market,  of  free-warren,  of  takinj 
of  seising  waifs  or  cstniys,  or  (in  short)  any  other  species  of  fta 
whatsoever,  and  he  is  disturbed  or  incommoded  in  the  lawful  exercise  tl 
As  if  another,  by  distrc^Mi,  menaces,  or  perauasions,  prevails  upon  the  suiU 
to  appear  at  my  eourt ;  or  obstructs  tho  paasngo  to  my  fair  or  market ;  or 
in  my  free-warren ;  or  refuses  to  pay  me  the  accustomed  toll;  or  hind* 
from  seizing  the  wnif  or  estray,  whereby  it  escapes  or  is  carried  out  of  my  li 
in  every  case  of  this  kind,  all  which  it  is  impossible  here  to  recite  or  bb 
there  is  an  injury  done  to  tho  legal  owner;  bis  property  is  damnified ;  u 
profits  arising  from  such  his  franchise  are  diminished.  To  remedy  which, 
*2371     '"^^  '""*  K'^*^"  ""  other  writ,  he  is 'therefore  entitled  to  sue  fordl 

-I     b}-  a  spectui  action  on  the  case;  or,  in  case  of  toll,  may  take  a  dial 
he  pleases.(^) 

II.  The  disturbance  of  rartimon  comes  next  to  bo  considered;  wboro  anj 
done,  iiy  which  the  right  of  another  to  his  common  is  incommoded  ordimil 
This  niiiy  happen,  in  the  fiint  place,  where  one  who  hath  no  right  of  oo 
puts  his  cattle  into  the  hind ;  and  thereby  robs  tlio  cattle  of  the  commoi 
their  respective  shares  of  tho  imsturo.  Or  if  one,  who  hath  a  riglit  of  coi 
puts  in  cattle  which  are  not  commonable, as  hogs  and  goats;  which  umo< 
tho  same  inconvenience.  But  the  lord  of  the  soil  may  (by  custom  or  pr 
tion,  but  not  without)  put  n  stranger's  cuttle  into  the  common  ;(?;)  and  a1 
alike  pn-serijition  for  common  iiiipiirtcnant,  cattle  that  are  not  commnnaU 
be  put  into  the  coiumon.(iO  Tlic  lord  also  of  the  soil  may  juslily  mulcii 
rows  therein,  and  putting  in  rabbits,  so  as  they  do  not  increase'  to  so  1 
number  as  totally  to  dcsti-oy  the  common, (e)  But  in  general  in  case  tho 
of  a  stranger,  or  the  comuionnhle  cattle  of  a  commoner,  bo  found  upon  tbi 

fti  To.  Vntr.  *fll.  (.>  1  Ron.  Ahr,  S»a. 

).iFoi.iw.  (')Co.uit,iai 

ri  Mnrh.  L.  1ST.  I'j  ttu. till.  MS.    Cni.jK.lM.    LMv.  lot. 

(')rtu.Eii».f.«i. 

•This  is  now  tbp  only  action  in  use  for  most  of  the  ii\juries  ipedfled  in  thllfl 
the  Bnrit>nt  appropriate  wrilH  hitvlng  become  so  obsolete  that  few  ipeoia]  pleadcHI 
would  know  how  to  proceed  in  them.    See,  ftirther,  2  Sumd.  113,  b.— ^kauTUJ| 
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the  lord  or  anj  of  the  oommonen  may  diBtrain  them  damage-feasant :(/)  or  the 
cofBmooer  may  bring  ao  action  on  the  case  to  recover  damages,  provided  the 
iqnj  done  be  anj  tning  considerable :  so  that  he  may  lay  his  action  with  t^per 
fiotf,  or  allege  tuit  thmbif  he  was  deprived  of  his  common.  But  fbr  a  trivial 
tf?niiss  the  commoner  has  no  action ;  but  the  lord  of  the  soil  only^  for  the  entry 
nd  uvspaas  committed.(^/ 

Anocber  disturbance  of  common  is  by  surcharging  it ;  or  putting  more  cattle 
tkcmn  than  the  pasture  and  herbage  will  sustain,  or  the  party  hath  a  right  to 
4o  In  this  case  he  that  surcharges  does  an  injury  to  the  rest  of  the  owners^ 
br  depriving  them  of  their  respective  portions,  or  at  least  ^contracting  r^ofiA 
ib^m  into  a  smaller  compass.  This  injury  by  surcharging  can,  properly  ^ 
•pfakinff,  only  happen  where  the  common  is  appendant  or  appurtenanty^h)  and  of 
r^xirte  limitable  by  law;  or  where,  when  in  grasSy  it  is  expressly  limited  and 
rrrtain ;  for  where  a  man  hath  common  in  grasSy  sans  nombre  or  witluntt  stinty  he 
<aiioot  be  a  snrcharger.  However,  even  where  a  man  is  said  to  have  common 
vithout  stint,  still  there  must  be  IdH  sufficient  for  the  lord's  own  beasts  ;(i)  for 

f/>tR«p.lll  (*)  8m  book  H.  ch.  3. 

(*)  IMd.  (<j  I  Boll.  Abr.  aMI. 


'  If  rattle  escape  into  the  common,  and  are  driven  out  bv  the  owner  as  soon  as  he  hat 

th< 


•.  though  the  lord  may  have  hii»  action  of  treAi>ass,  yot  the  commoner  cannot  bring  his 
sfioii  the  case,  because  sufficient  feeding  still  remains  for  him.    But  if  cattle  are 
parmiited  to  defjasture  the  common,  whether  they  belong  to  a  stranger  or  are  the  super* 
aaoMvary  cattle  of  a  coomioner,  an  action  lieii ;  and  it  is  not  necessary  to  prove  specific 
murr,  for  the  rtjfu  of  the  commoner  is  injured  by  suoh  an  act,  and,  if  permitted,  the 
vTDo^t-^loM^r  might  gain  a  riglit  by  ropeatetl  acts  of  encroachment.    2  Bla.  Rep.  1233.    4 
T  R  Tl.    2  RMt,  15-1.    1  Saund.  fWi.  b.     And  where  A..  Inking  |io?»Hei*Hed  of  a  |>ortion  of 
>  Urnn:A.'»-(i*4d  f»vfr  whi«li  a  ri;;ht  of  common  f»xi»*tf<l  jwirt  of  tho  year,  t<K)k  <lown  tlio 
'^i*'*'n^ry  f*iM-ttnd-ruil  fi>n(v,  containing  gaps  through  which  the  commoner'^  cattlo 
aixM   i*^**.  and   built  a  uafi  with  a  MnffK*  ([<K>rwuy,  at  which   they  might  enter  and 
^'C^m.  It  MAI*  h*'M  that  thii*  wu>  a  di^tu^UuHv  of  the  coniiiion  ri^ht,  and  an  tiction  wuf 
r.<.ct4.it.ibl**.  th'Mi:*)!   the  ubrid^'ni<*nt  of  the  ri^hl  wits  in(-onsid«'rabh*.      I  Mel.Meland's 
•>;     :7  ..     *  Mif  farthing  <laniage!«  will  sustain  th»»  v<Tdiet  in  surh  ca<»«.     lb.;  and  2  KhaX, 
. 'i      It   h&*  Uh-ii  )H*ld  that  a  ehiim  o}' ctiinnion  fi>r  all  the  plaintitr's  cattle  A-rii/i/  aiHl 
•».  •--•  '-n   111*   land  wom  Mip|»ortt»d  by  evitlfiu-e  t>t*  a  eiistoin  lor  all  the  oi*cupi«*rs  of  a 
jj-t^  'fitiini'-n  ti-M  t<»  turn  eatth*  int4»  the  wh<»le  tield  when  the  corn  was  taken  otf,  the 
z.^j2xtwr  '*(  i'uixU'  U'iiig  n'>!iilatcil  by  the  extent,  and  not  the  produce  of  each  man's  land 
::  T'-r  S"i<l.  althtm^di  the  cattle  were  n^tt  attually  uiaint.iine<l  on  such  land  during  the 
▼  ■:•.•      1    B.  A  \.  7«»»i.     In  an  a»'tion  for  di-turbante  of  <'ouimon,  where  the  plaintitl 
•-u;^i  '.J. At  hi*  wa«»  )-»*-«»^''ed  of  a  i#i..*rf»*.7  ;•■  iitni  Un.'i,  by  rea-^on  wheret)f  he  w:w  entitled  to 
.*-  :.£.'*''    ^  •  ••lurijoii.  iintl  it  app«-an'<l  t>n  liie  trial  that   he  was  |Kl«»•»«•^sc<|  of  land  only, 
'b>  )."'i  tl.at  (hf  alI>-ga(ioii  u;us  divi<>ibl(>.  and   the  plaintilf  entitled  to  damages /;ro 
J   il   X  A.  •>•'".    S«-<'  l-'>  Kt^t.  11*>.     The  dfclaration   inu>t  in  all  cum'a  allege  that 
'  «  :  .a.iit.tf  th**r"hy  could  not  u^**  hi>  <'otuiiion  in  sv>  ample  a  manner  a^  he  ought  to 
...  "  i   r.-.     ••«■•    if  ;.  a.— r'liiTTV. 
T  .*  ;  fc-*.t^*  r»-I'erre^l  t-»  in  the  Ibports  is  this: — ••  If  the  trespass  be  ^io  small  that  tho 
■z.r.  r.»r  ba«  p't  .my  h*^".  but  outlicient  in  ample  manner  remains  for  hiiu.  no  action 
-^     .-f   .!         Mr   N,T.j»-anl  Williams  observes  tli.iT   thi-  mu'»t  be  understoivl  with  some 
"-»:r   :..•?!,     l*iid««u^tedly  if  cattb*  *»scape  into  tin*  common  and  are  driven  out  by  the 
«*^;  jk«  -w-'ft  s«  l:e  ha«>  notic«*,  though  the  l«i|.|   may  have  an  action  t»f  trc!*i>;i2is  for  tlio 
.  ir*  :■    h.*  '•^d,  th»»  eitmm«in«*r  cannot  brin^;  an  action  uimhi  the  caM.»:  for  this  se<»ms  to 
-1..    i*'«:ly  wttbin  the  rule.     Hut  if  <Mttl'>  are  permitie«I   to  ilepasturc  the  common, 
»^--t    —  ::,--\  XT"  a  -trani;«'r's  or  the  >u{HM'niim<  rary  iMtlle  of  a  eoinm<>ni'r,  whether  they 
i**   ir.^.n    •r  -^ai-**  th«-r«*.  a  eominont^r  may  have  an  aetion  upon   the  <*ase,  in  which  it 
••:.»-•-  :ii  n«*''»**-ary  for  him  to  pnivi'  any  '/'.•/»■  *".""v '"•^''tained.     Tht»  consumption 
(  -.«  r*'A**  Iv  the  otiifr  cattle  i>  of  it«elf  a  diminution  of  the  ri^ht  and  ]tr<»tii  o('  iho 
^T*  -'T   *nd  c«»n»id»T«'«l  a*  a  sutfi -ient  pr«H.t«it  tin- damag»' allejred  in  the  de.-Iaration; 
•   ■     .'     •':.rr*4t!lf  had  not  U«,'n  thfn*.  the  <'tim!U'»ner'-  cattb*  miuht  havi*  »»aten  every 
•-*    /  £T^  which  w*»  ouisumi'^l  by  the  otlii-r.      U«'-i«les.  the  law  con^idt-rs  that   the 
.-•     '  t!.*- oimnitrntT  i*  injuri"<l  by  such  .tii  a- t.  and  ih«'refore  allows  him  to  bring  an 
"-  f  *  [t  to  [verent  the  wri»ng-<b>er  fnim  ^ainin^  a  rijrht  bv  rt»|M»att*d  acts  of  encn>iu*h- 
•-.     For  wherMrer  any  act  injures  another's  rifiht.  and  would  aNo  bi»  evideniH*  in 
bv^«rc/ the  vrong-doer  claiming  the  ri^ht  on  any  future  o(*csi>«ion.  an  action  maybe 
■MMMftMi  far  soefa  act  without  pr(H>f  of  anv  specific  itijur\'.     Mellor  r«.  S|)ateman,  1 
^^il  tan.  S4ft.  n^  a.  2.  citing  Wells  m.  Watling,  2  Bla.  Rep.  12a;t.    iiobson  ».  Todd« 
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the  law  will  not  xappose  that,  at  the  ori^nal  grant  of  the  common,  the  lo 
meant  to  exclude  liimself.' 

The  usual  remedies,  for  surcharging  the  common,  are  either  hy  distraining 
manj'  of  the  beasts  as  aro  above  the  number  allowed,  or  else  by  an  action 
trcspasD,  both  which  may  be  had  by  the  lord :  or  laatlj,  by  a  special  action  i 
the  case  for  damages;  in  which  any  commoner  maybe  plaintitf.(^')  But  tl 
antient  and  most  otiectual  method  of  proceeding  is  by  writ  of  admeasuremait  > 
pasture.  This  lies  either  where  a  common  appurtenant  Or  in  gross  is  certain 
to  number,  or  whore  a  man  has  common  appendant  or  appurtenant  to  his  Ian 
the  quantity  of  which  common  has  never  yet  been  ascei-tained.  In  either  < 
these  cases,  as  wcil  the  lord,*  as  any  of  the  commoners,  is  entitled  to  this  wi 
of  admeasurement ;  which  is  one  of  those  writs  that  are  called  viconiiel,(Jc)  beji 
directed  to  the  sheriff,  (vicecomiti,)  and  not  to  be  returned  to  any  saperior  cop 
till  finally  executed  by  him.  It  rocitea  a  complaint,  that  the  detendant  hw 
sui'charged,  su^ronerntiit,  the  common;  and  therefore  commands  the  aheriff 
admeasure  and  npimrtion  it ;  that  the  defendant  may  not  have  more  than  belonj 
to  him,  and  thut  the  pluintitf  muy  have  his  rightful  share.  And  upon  this  m 
all  the  comntoiiers  shall  be  adinkjusurcd,  as  well  those  who  have  not  as  tho 
who  have  surcharged  the  common ;  as  welt  tbe  plaintiff  as  the  defendant 
*2391  ■^'"'  *'**"^'"-'""  *•'  *l"s  ^*''"'*^  must  be  hy  ajury  of  twelve  men,  whoB 
■^  upon  their  *oatbs  to  ascertain,  under  tho  superintendence  of  the  shell 
what  and  how  many  catllo  each  commoner  is  entitled  to  feed.  And  the  rul«l 
this  admcusuromcnt  is  generally  understood  to  be,  that  the  commoner  shall  a 
turn  more  cattle  u^ion  the  common  than  aro  sufficient  to  manure  and  stock  tl 
land  to  which  his  right  of  common  is  annexed ;  or,  us  our  antient  law  exprew 
it,  such  cattle  only  ua  arc  levant  and  covchant  upon  his  tcnement;(ffl)  whil 
being  a  thing  uncertain  before  admeasurement,  has  frequently,  though  en 
neously,  occasioned  this  unmeasured  right  of  common  to  be  called  a  comB 
without  stint  or  sans  nombre;(n)  a  thing  which,  though  possible  in  law,(o)  dofll 
fact  very  rarely  exist.' 

(<f  Kmm.  a*.  (-)BrD.  Abr,  Ut. pi 

(*j2Iiut.3'J(.    Finch,  L.  3U.  l-ilLirilc.  117. 

(•)  r.  .N.  a  liB.  (•)  Idrd  K^B.  WT. 


'The  moilem  doctrine  upon  this  sulyect  in  somewhal  different;  for  it  is  now  hold  f 
a  prei4cri|ititin  lor  a  »ole  nnd  Koverul  ihinIud.',  &c.  in  excluxion  of  the  owner  of  the  soil 
the  ukole  i/ear  is  giHKl.  (2  Lev.  2.  PolU-xf.  IX  1  Uod.  74;)  for  it  doc^  not  exclude  the  1 
from  nil  the  jinifitM  of  the  hdII,  us  lie  is  entitled  to  the  mines,  trees,  and  quarries.  J 
Ihou^iii  a  man  t^unnnt  ]irL*scribe  to  liavo  coiiiinon  ro  iiomint  for  the  Khole  year  in  vxclui 
of  liie  loni,  (I  Lev.  2(W.  I  Vt-ntr.  3'J.J.)  Rtill,  tlie  lord  may  by  custom  be  restmined 
qnalitied  right  of  conminn  duiln)!  a  [art  of  the  year.  (Velv.  120  :|  and  it  i*  said  the! 
may  be  re»lniiniH|,  lojCflbt'T  with  llie  ciinimnnpiv,  from  uxing  tlie  common  at  all  dui 
a  I>art  of  tlie  yeur.  1  Saunil.  ;!.>.>,  n.  \i.)  &>.-i  hIso  2  II.  Bl.  4.  And  it  is  raid  to  1 
bci'n  olcurlv  held  thut  the  {-onimnncni  muy  iirpKi'ribe  to  have  common  in  exclusion  of 
lord  for  a  part  of  the  yenr.    •!  Hull.  Alir.  ait.  L.  pl.  1.— Cbitt*. 

This  iiei'ms  to  be  too  gt-ncrully  expromed ;  for  the  lord's  right  may  be  narrowed  d 
to  any  tiling  iiiiort  of  ulwulute  exoluioon  for  tho  whole  year,  ile  may,  togeibiT  with 
comrooiiors,  lie  ■■rilircly  excluded  fur  a  (lurt  of  the  year,  his  right  may  be  limited  tc 
feeding  of  u  limitiH]  nuinbt-r  for  n  juirt  of  the  yesr,  or  the  commoner  may  have  (he 
ture  entircl.r  to  liix  exclusion  for  a  purt  of  tlie  yeur.    Potter  v*.  North,  1  Sau&d. 

'i.t^i,  a.  '1. t'oLESriMlE. 

'  Finch,  in  the  ix^snge  cited.  cx|.riMsly  s-iys  tliut  "the  lord  cannot  have  the  wri 
admeasurcmcnl  ugiiiiist  his  teiinntri  xuirburgiiig ;  for  he  may  dislnun  the  surpluaag 
diimage-fetwant."    And  Fill.  N.  II.  V2A,  D.  i^  un  authority  to  the  same  etfect. 
llalc,  citing  Htrvcml  eusra  from  the  year-liooka,  i«  of  a  dilferent  opinion.     But  all  I 
seem  ngre^  that  the  commoner  cunnot  hnve  it  against  tho  lord. — Colbbidui. 

*Tlu'  lord  may  distrain  not  only  the  cattle  of  a  slrangcr,  but  also  so  many  of  a 
moner's  cattle  on  Hun^horge  the  eonminn.  2  Bla.  R.  818.  Willea,  638.  A  eommone 
only  dintniin  the  calth;  of  a  stmnger.  (1  Roll.  Abr.  320,  405,  pl.  5.  Yelv.  104,)  atu 
of  the  lor<l,  (2  Buls,  UT.)  nor  where  a  t^ommoncr  overcharges  the  common,  hy  pt 
in  cattle  that  are  not  l<xani  Bn<l  enurhant,  can  another  commoner  diatrain  the  turpi 
least  >)efore  admeasurement.  3  Wils.  287.  2  Lutw.  1238.  4  Burr.  2426.  But  what 
right  of  common  is  limited  to  a  eertam  mtnlxr  of  cattle,  without  any  relation  to  the 
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IC  afl«r  the  admeasurement  has  thus  ascertained  the  right,  the  same  de- 
frsdaat  sarchargea  the  common  again,  the  plaintiff  may  have  a  writ  of  second 
mrekar^t  de  Mtmnda  $vtpenmeratUmey  which  is  given  by  the  statute  Westm.  2, 
U  Edw.  I.  c.  8,  and  thereby  the  sheriff  is  directed  to  inquire  by  a  jnry  whether 
the  defendant  has  in  fact  again  surcharged  the  common  contrary  to  the  tenure 
of  the  last  admeasurement ;  and,  if  he  has,  he  shall  then  forfeit  to  the  king  the 

cattle  put  in,  and  also  shall  pay  dama^  to  the  plaintiff.(|i) 
seems  highly  equitable :  for  the  first  offence  is  hold  to  be  committed 
lkro«gfa  mere  inadTertenee,  and  therefore  there  are  no  damages  or  forfeiture  on 
the  first  writ,  which  was  only  to  ascertain  the  right  which  was  disputed ;  but 
the  Mcond  offence  is  a  wilful  contempt  and  injustice,  and  therefore  punished 
vrrr  properly  with  not  only  damages  but  also  forfeiture.  And  herein  the  right, 
Mag  oooe  settled,  is  never  again  disputed ;  but  only  the  foct  is  tried,  whether 
there  be  any  second  surcharge  or  no :  which  gives  this  neglected  proceeding*  a 
leraat  advantage  over  the  modem  method  by  action  on  the  case,  wherein  the 
faeahffli  of  common  belonging  to  the  defendant  must  be  proved  upon  every  fhwh 
trial  for  eveiy  repeated  offence. 

^There  is  yet  another  disturbance  of  common,  when  the  owner  of  the  r^oAti 
ImmL  or  other  person,  so  encloses  or  otherwise  obstructs  it  that  the  ^  ^^ 
eommofier  is  precluded  fVom  enjoying  the  benefit  to  which  he  is  by  law  entitled. 

This  may  be  done  either  by  crcctmg  fences,  or  by  driving  the  cattle  off  the 
kad,  or  by  ploughing  up  the  soil  of  the  common.(9)  Or  it  may  be  done  by 
trerting  a  warren  therein,  and  stocking  it  with  rabbits  in  such  quantities 
that  they  devour  the  whole  herbage  and  thereby  destroy  the  common.  For,  in 
«vh  rmiK^,  though  the  oc»mmoner  may  not  dcBtroy  the  rabbits,  yet  the  law  looks 
%ym  thit»  an  an  injuriouH  dint urbanco  of  his  right,  and  han  given  him  hiH  remedy 
f'v  a(*tion  a^in^t  the  owner.(r)*  This  kind  of  diRturhanre  docs  indoe<i  amount 
t**  a  dfMH'it«in,  and,  if  the  commoner  ohoodes  to  oonBidor  it  in  that  light,  the  law 
ia*  ;:iv«*ri  him  an  aHnise  of  novel  disseisin^  against  the  lord,  to  recover  the  pos- 
•»^*i>>n  of  his  common.(^)  Or  it  has  given  a  writ  of  quod  pemiittat^  against 
%'}■  *tranir^*r,  as  well  as  the  owner  of  the  land,  in  cane  of  such  a  dinturbanee  to 
:  -'  {•Uintitf  as  amounts  to  a  total  deprivation  of  his  common ;  whereby  the 
4r:rCMiAnt  shall  bo  c€>mpolled  to  piTmit  the  plaintiff  to  enjoy  his  c*ommon  as  he 
ajht.  f'  But  if  the  (*ommoncr  does  not  choose  to  bring  a  real  action  to 
r^>Trer  M^iMn,  or  to  try  the  right,  he  may  (which  is  the  easier  and  more  usual 
viT .  hrine  an  action  on  the  case  for  his  damages,  instead  of  an  assise  or  a 
r»»/  p<rwutt4it.(uy 

TWrv  are  cases,  indeed,  in  which  the  lord  may  enclose  and  abridge  the 
- Tim^n  ;  for  which,  as  they  are  no  injury  to  any  one,  so  no  one  is  entitled  to 
iiy  r\>medy.  For  it  is  provided  by  the  statute  of  Merton,  20  lien.  III.  c.  4, 
^  r  \.  s  ry^.  2  Iwl  sto.  C*  p.  n.  b.  it«. 

.t  <>v  Mn.  19*.  (•)  llDch.  L.  'J?ft.    P.  X.  a  1S3. 

.-  Cm  Jar.  lU.  (•)  Cru.  Jac.  1V6. 


t^T  nf  IaikI  which  the  rommoner  po«wewo«.  and  he  put*  in  a  greater  number,  perhaps 
mn<L^r  mmmoiKY  may  diKtrain  tht*  »upemuniorary  cattle.  4  Burr.  2431.  It  seemH  clear 
'.'US  a  claim  of  cnmmon  jtltiftird  by  an  inhabitant,  a**  an  inhabitant  merely,  is  bad :  it 
sa»t  hip  |il«fail»-cl  either  in  tho  name  of  a  corintration  for  the  lN*netit  of  the  inhabitants, 
r  m  a  *|u*-  <»aute.  0  To,  liU,  b.  4  T.  R.  717.  I  Saiind.  WVlk  f..  n.  (g.)  But  if  the  defend- 
ant \^  \ttr%i  of  the  manor,  or  on**  who  putt*  IiIh  outtlo  on  the  common  with  the  lordV 
dTF^Mv.  tb<*  mnimom'r  cannot  maintain  un  action  unl(»«fi  he  han  suMtaintKl  a  »|>ecifio 
r  -srr :  fc  the  loni  u>  entitl***!  to  wliut  remain;*  of  the  graiw,  and  therefore  mav  consume 
-  ^— -*lf.  »jr  licenne  another  to  dejiaMturu  it.    4  T.  K.  73.    2  Mod.  6.    t>  Wille».  619.— 


'  Sam  abnlt^bed,  3  A  4  W.  IV.  c.  27.  *.  30.~Stkwart. 

*  U  ■  Um  poliey  of  the  law  not  to  allow  c^mmoneni  to  almte,  except  onir  in  a  few 
for  aa  action  will  Ite^t  am^^^rtain  the  ju^t  m«*a^ure  of  the  damage  »UKtained.    Bat 
lord  ereeC  a  wall,  gate,  hedge,  or  fence  round  the  common,  to  prevent  the  com- 
'■  eanle  froos  going  into  the  common,  the  commoner  may  abate  the  erection, 
it  is  iMOpsbtent  with  the  grant.    1  Burr.  2:^9.    0  T.  K.  485.— Cbittt. 
'  Thsi  is  ■aar  tfea  osly  remedy,  these  real  actions  haTing  been  aboUahed.   3  4  4  W.  IV. 
<^S7.  s.  li.    SiiaaaT. 

ISS 


240  PRIVATK  WRONGS.  [Book  I 

thut  the  lord  may  apprwe,  timt  is.  oik-Iohc  nnd  convert  to  the  \w%  ai  liuflhnndi 
(which  ix  u  nioliorutioii  or  njipnivcniunt.)  uny  wnsto  ^rouiiilH,  wooiIm,  or  p 
turcM,  in  which  \\w  leiitints  havo  common  opprndant  to  their  wtutcx.  provided 
*24n  ''■'^^''■'''  'Mufficiciit  common  to  liin  teiiuntx,  aecordiiiff  to  the  proiiurti 
J  of  their  laud.  And  this  is  extri'mcly  rcai^onahli; ;  lor  it  would  be  tc 
htird  ir  the  lord,  whoso  iknccHtors  f^miited  oat  tlicee  estates  to  which  t 
commonH  arc  uppondunt,  should  be  precluded  t'l-om  making  ivhnt  advaiitiige 
can  of  the  i-cft  of  liitt  manor,  pi-ovidcd  such  advantage  and  improvi-nicnt  Iw  I 
way  derogatory  fniiii  the  former  grants.  Tlie  Btatuto  Wcstm.  'i,  13  li*lw. 
c.  46  extends  this  liberty  of  approving,  in  like  manner,  against  all  olltfrt  tt 
kuve  comnioii  appvrfftuint,  or  in  gross,  iis  well  as  against  tho  tenants  of  the  )c 
who  have  their  coinmim  appendant;  and  Airtlier  enacts  that  no  awizo  of  no 
dmeisin  tbr  common  Hhall  lie  agaimtt  a  lord  for  erecting  on  the  common  ft 
windmill, «hccp-hi)use,  or  other  neci>seary  buildings  therein  specified:  which,! 
Kdwurd  Coke  iutys,(ir)  ui'c  only  put  as  cxamplos;  and  that  any  other  necvMi 
im])roveinent8  may  be  made  by  the  lord,  though  in  i-oality  they  abridge  t 
common  and  make  it  less  sufllcicnt  for  the  commoners.  And  lastly,  by  htati 
29  (ico.  II,  c.  3l»,  and  31  tico.  11.  c.  41,  It  is  particularly  enacted  that  any  loi 
oif  wutites  and  commons,  with  tho  consent  of  the  major  part  in  number  ■ 
value  of  tho  commoners,  may  enclose  any  part  thereof  for  the  growth  of  timl 
and  underwood.' 

III.  The  third  speeies  of  disturbance,  that  of  ways,  is  very  similar  in 
nature  to  the  last ;  it  principally  ha])pening  when  a  person  who  bath  a  ri{ 
to  a  way  over  another's  grounds,  by  grant  or  prescription,  is  obstructed 
onclosuri's  or  other  obstacles,  or  by  ploughing  ucroas  it;  by  which  meana 
cannot  enjoy  his  right  of  way,  or  ut  least  not  in  so  commodious  a  manner 
ho  might  liave  done.  If  this  be  a  way  annexed  to  his  estate,  and  the  obstr 
tion  is  made  by  the  tenant  of  the  land,  this  brings  it  to  another  species  of  injui 
for  it  is  then  a  nuistim-e,  for  which  an  assise  will  lie,  as  mentioned  in  a  lorn 
cha])tcr.(j^)  But  if  the  right  of  way  thus  obstructed  by  the  tenant  be  only 
gross,  (that  is,  annexed  to  a  man's  ix'i-son  and  unconnected  with  any  lands 
*24-'1  *tencments.)  or  if  the  obstruction  of  a  way  belonging  to  a  hoasc  or  !■ 
"^  is  made  by  a  stranger,  it  is  then  in  either  case  merely  a  disturbaiM 
for  the  obstruction  of  a  way  in  gnixs  is  no  detriment  to  any  lands  or  tenemfln 
and  therefore  does  not  full  under  the  legal  notion  of  a  nuisance,  which  muat 
laid  ad  iiMiimentum  lil/rri  tfnemcnti;{y)  and  the  obstruction  of  it  bv  a  siran) 
can  never  tend  to  put  the  r(<7/ir  of  way  in  dispute;  the  remedy,  tiicrolbre, 


*  Ah  the  lord  niuy  ajiprove.  leaving  a  huflicicnoy  of  common,  tlie  commoner  a1iat« 
ereclion  ut  the  |H-ril  ut'  hi)  ttetiiin.  A  iiemon  neised  in  fee  of  the  wtuite  may  ngipn 
aUkoii)|!h  lie  Ih-  nut  lord,  'i  T.  R.  44'>.  But  there  can  be  no  njijirovenient  ainiin^t 
tenants  of  a  iniinur,  irlio  Iinve  a  ri^ht  to  di);  gravel  in  the  wHHtes  and  take  estovem.  (' 
K.  3U1,)  nor  nguinst  common  of  turliary.  (1  Taunt.  43o;)  and  although  the  lonl  i 
approve  nguinst  oominon  of  {Miotures,  hy  '20  Hen.  HI.  r.  4.  5  T.  R.  411,  yet  there  in«! 
other  riglitt  of  common  apiinKt  wliirh  he  eannot  approve,  ti  T.  R.  741,  A  custom 
tenants  to  approve  by  the  lord'K  <-oii!ient  and  hy  presentment  of  (he  homaiie  does 
n«train  the  lord's  ri^ht  to  Bp]irove.  2  T.  R,  3'J2,  n.  The  lord  may.  with  oon»cn 
the  homa^,  f^al  ]>iirl  of  the  mil  for  liuiklinft.  if  the  exerriiw  of  the  ri|ilil  l>e  in; 
morial,  [&  T.  H.  417,  n. :  |  hut  a  custom  for  the  lord  to  grant  leases  of  tho  waste  niti 
roslrietion  in  hud  in  |K>iiit  of  luiv.    'i  B.  &  A.  l-'i;i. 

The  cultivation  of  enniiiioii  lands,  nnil  the  euolnsure  and  management  of  them,  are 
carried  on  under  private  acU  of  parliament,  fuhjoct  to  and  adopting  the  regulation* 
down  in  the  l:t  Geo.  111.  c.  Kl  and  41  Ueo.  111.  c.  109,  which  are  incorporated  int 
special  enclosure  acts. — Chittv. 

Bvthegoneml  enclosure  art k.  (41  Geo.  III.  c,  lOT,  amended  bvl  A  2 Geo.  IV,  c.23 
7  W.  IV.  c.  115,  anil  3  £  4  Vict.  c.  :il,)  it  is  particularly  enacted  that  any  lorOd  of  w 
•nd  commons,  with  tlie  consent  of  two-third  purlii  in  number  and  valuo  of  the 
■noners,  may  enclose  any  part  thereof  for  the  growth  of  timber  and  underwoi 
Stiitabt. 
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it  Bol  by  amixe  or  any  real  action^  bat  by  the  universal 

^  td  action  on  the  case  to  recover  daroaffes.(2:) 

IT.  The  fourth  species  of  disturbance  is  that  of  distarbance  of  tenure^  or 
iw  that  connection  which  subsists  between  the  lord  and  his  tenant,  and  to 
vbich  the  faiw  pays  so  high  a  regard,  that  it  will  not  suffer  it  to  be  wantonly 
fisnlvcd  by  the  act  of  a  third  person.  To  have  an  estate  well  tenanted  is  an 
sdraatage  that  every  landlord  must  be  very  sensible  of;  and  therefore  the 
Mviag  away  of  a  tenant  fVom  off  his  estate  is  an  injury  of  no  small  conse- 
fafee.  So  that  if  there  be  a  tenant  at  will  of  any  lands  or  tenements,  and  a 
Hranger,  either  by  menaces  and  threats,  or  by  unlawful  distresses,  or  by  fraud 
sad  cirrumvention,  or  other  means,  contrives  to  drive  him  away,  or  inveigle 
km  u>  leave  his  tenancy,  this  the  law  very  justly  construes  to  be  a  wrong  and 
iajary  to  the  lord.(<i)  and  gives  him  a  reparation  in  damages  against  the  offender 
kj  a  special  action  on  the  case. 

T.  The  tMk  and  last  species  of  disturbance,  but  bv  far  the  most  considerable, 
is  that  of  distarbance  of  patronage;  which  is  a  hinderance  or  obstruction  of  a 
patfftNi  to  preaent  his  clerk  to  a  benefice. 

This  Injury  was  distinguished  at  common  law  fh>m  another  species  of  injury, 
called  MtmrpatHm  ;  which  is  an  absolute  ouster  or  disposseBsion  of  the  patron, 
sad  happens  when  a  stranger,  that  hath  no  right,  prescnteth  a  clerk,  and  he  is 
thereapon  'admitted  and  instituted.(6)  In  which  case  of  usurpation,  r^^A^ 
the  patron  lost  by  the  common  law  not  only  his  turn  of  presenting  pro  ^ 
ksc  cvv,  bat  also  the  absolute  and  perpetual  inheritance  of  the  advowson,  so 
thai  he  eooid  not  present  again  upon  the  next  avoidance,  unless  in  the  mean 
time  he  recovered  his  right  by  a  real  action,  viz.,  a  writ  of  right  of  advow8on.(c) 
fh«*  rva/wm  i^ven  for  his  loning  the  proAoiit  turn,  iind  not  eject in^  the  UHuriK^r's 
cWrk.  wa<«  that,  the  final  intent  of  the  law  in  creating  this  Hpecies  of  pro|>erty 
l*in^  to  have  a  fit  pernon  to  celehrato  divine  service,  it  preferred  the  ))euco  of 
tb«  rhun-h  (providi^ii  a  clerk  were  once  admitted  and  instituted)  to  the  ri^lit  of 
Sfij  patrr^n  whatever*  And  the  patron  also  lo8t  the  inheritance  of  his  advow- 
•••r..  anloH**  ho  nn'overed  it  in  a  writ  of  right,  lHH*au!*c  by  nuch  UHuqwtion  he 
w»k  put  fMit  of  |His!40Hsion  of  hiH  advowson,  art  much  aH  when  by  actual  entr\' 
t»i  <>u4ter  he  is  diH!H.M.<«iHi  of  lands  or  houses ;  since  the  only  posHension  of  which 
sa  adT«>w«vin  ii«  ca|mhle  in  by  actual  presentation  and  a<lniiHrtion  of  one's  clerk. 
X:  thenptoro,  when  the  clerk  was  once  instituted  (except  in  the  case  of  the  king, 
vhfrv  he  must  als<»  be  inducte<l)(</)  the  chun*h  Itecame  al)solutely  full;  so  the 
»*r,rper  by  wuch  plenarty.  arising  from  his  own  presentation,  lH*canie  in  fact 
9r.if'i  t.f  (he  advowson:  which  seisin  it  was  impossible  for  the  true  patron  to 
^m'.v.*  l.y  any  |H>-*sfss<»ry  action,  or  other  means,  during  the  plcnarty  or  fulness 
A  th«  vhun-h:  and  when  it  became  void  afresh,  ho  could  not  then  present,  since 
aa-'th-r  ha/i  the  ri^ht  of  |)ossession.  The  only  rt»medy,  therefore,  which  the 
jAtr-n  La'i  let\,  was  to  try  the  mere  right  in  a  writ  of  right  of  advotcson;  which 
»  a  prculiar  writ  of  rij^ht.  framed  for  this  special  purj>ose,  hut  in  every  other 
?t«;^^f  com'spfmdinix  with  other  writs  of  right  :{e)  and  if  a  man  recovered 
tarrvin.  hr  rt^gaine^i  the  possession  of  his  advowson,  and  was  entitleti  to  present 
It  Uie  next  avoidance.(/ )     But  in  order  to  such  recover}-  he  must  allege  a  pre- 


'•    HO#  oa  r  \.  B.  INS.    Lotw.  111.  119. 

(*)  n4d. 

'••  HaL  An«L  e.  40.    1  KoU.  Abr.  IW. 

(•»  r.  N.  a  30. 

,;*M,  uu  JC. 

(/)  lt4d.  ML 

C,  •  lUy.  «. 

•  A&^  thU  pr«»f«-T^no«»  of  th*>  peace  of  the  churoh  to  the  litigated  rights  of  |mtn>Ti!t  was 
%^*%  to  pTPTail  in  all  raiM-«.  without  any  reganl  to  infancy,  i*overtur«».  or  any  8ut*h  like 
aiiifciiity  oi  ibe  patron :  for  it  wha  a  maxim  of  the  common  Uw  *'  that  he  who  came  in 
H  wlMi'trin  aaa  institution  came  in  hy  a  judicial  ai^t :  and  the  Uw  prejcume^  that  the 
tefto^  «ho  ham  the  care  of  the  m)u1ii  of  all  within  hi;*  dioce«e,  for  which  he  Hhall  answer 
«  k»  Cnarftil  aad  final  account,  (in  rett|NH:t  of  whit'h  he  ought  to  keep  and  defend  them 
aU  hffreCioa  and  schihrnatirA  and  other  mini!<ten»  of  the  devil,)  will  not  do  or 
m  tmj  wrong  to  be  don«  to  their  tiatronages.  which  is  of  their  earthly  ponsession, 
a  tkaehBrah  be  litigioua,  that  he  will  inform  himself  of  the  truth  by  a  i ' 
wtenflht."   6  Coke.  40.-CaiTTT. 

If7 
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Botitution  in  himself  or  some  of  his  ancestors,  which  proves  him  or  tliem  t 
have  been  once  in  pusHUHsion :  for,  us  s  gi'atit  of  the  advowson,  during  tlio  fol 
*2di1     "^^^  "^  uhureh,  convoys  *no  manner  of  possession  for  tlio  present,  then 

J     fore  a  purehuiior,  until  he  huth  presented,  hath  no  actual  seisin  wherooi 
to  eround  u  writ  of  ri|rht.((f^    Thus  stood  the  common  law. 

But,  bishops  in  antient  times,  either  by  carelessness  or  collusion,  frequentl; 
instituting  cferks  upon  tl)e  presentation  of  usurpers,  and  tliereby  defrauding  tb 
real  patrons  of  their  right  of  possession,  it  was  in  substance  enat^ted  by  statu! 
Wcstra.  2, 1'i  Edw.  I,  c.  u,  g  2,  that  if  a  possessory  action  be  brought  within  il 
months  alter  tlie  avoidance,  the  patron  sliall  (notwithstanding  such  usurputio 
and  institution)  recover  tliat  very  presentation ;  which  gives  back  to  him  tb 
seisin  of  the  advowson.  Yet  still,  if  the  true  patron  omitted  to  bring  his  actio 
within  six  months,  tlie  seisin  was  f^incd  by  the  usurper,  and  the  patron,  i 
recover  it,  was  driven  to  the  long  and  hazardous  process  of  a  writ  of  right.  T 
remedy  which,  it  was  further  enacted,  by  statute  7  Anne,  c.  18,  that  no  usurpatio 
shall  displace  the  estate  or  interest  of  tlie  patron,  or  turn  it  to  a  more  right ;  bi 
that  the  true  patron  nmy  present  upon  the  next  avoidance,  as  if  no  snob  usurp 
tion  had  ha]>)>ened.  So  tliut  the  title  of  usurpation  is  now  ranch  narrowed,  an 
the  law  stands  upon  this  reasonable  foundation  :  tbatif  a  stranger  usurps  my  pi 
Bcutation,  and  1  do  not  pursue  my  right  within  six  months,  1  sTiatl  lose  that  tiu 
without  remedy,  fur  the  peace  of  the  church  and  as  a  punishment  for  my  ov 
negligence;  but  that  turn  is  the  only  one  I  shall  lose  thereby.  Usurpation  no 
gains  no  right  to  the  usurper  with  regard  to  any  future  avoidance,  but  only 
llio  present  vacancy :  it  ciumot  indeed  be  remedied  after  six  months  are  pu 
but  during  tlioeto  six  montlis  it  is  only  a  spocios  of  disturbance. 

Bisturbei-s  of  a  right  of  uilvowson  may  therefore  be  these  three  persons:  ti 
pseudo-patron,  his  elci'ic,  and  the  ordinary;  the  pretended  patron,  byprescntii 
to  a  church  to  which  he  lias  no  right,  and  thereby  making  it  litigious  or  d 
*24'i1     putable;  the  clerk,  by  demanding  or  obtaining  institution,  *which  teD 

-'  to  and  promotes  the  same  inconvenience;  and  the  ordinary-,  by  refntd: 
to  admit  the  real  patron's  clerk,  or  admitting  the  clerk  of  the  pretender.  Th( 
disturbances  arc  vexatious  and  injurious  to  him  who  hath  tlie  right :  and  th«i 
fure,  if  he  lie  not  wanting  to  himself,  tlic  law  (besides  the  writ  of  right  of  t 
vowsuH,  which  is  a  tinal  and  conclusive  remedy)  hath  given  him  two  int<er 
possessory  actiotis  for  his  relief;  an  assize  of  darrein  prtsentmeat,  and  a  writ 
quare  impedii;  in  which  the  patron  is  always  the  plaintilT',  and  not  the  da 
For  the  law  supjioses  the  injury  to  be  otferi'd  to  liim  only,  by  obstructintf 
refusing  the  admitsiun  of  his  nominee ;  and  not  to  the  clerk,  who  hatb  do  rif 
in  him  till  institution,  and  of  cimrsu  can  suft'er  no  injury. 

1.  An  assize  of  thirrriu  presfiitmciit,  or  last  presentation,  lies  when  a  man, 
his  ancestors,  under  whom  he  claims,  have  ])resented  a'clerk  to  a  benolice,  « 
Is  instituted,  and  alterwurda  upon  the  next  avoidance  a  strangor  present 
clerk,  and  thereby  disturbs  him  that  is  the  real  patron.  In  which  case 
patron  shall  have  this  writ(A)  directed  to  the  sherilf  to  summon  an  assise 
JUT}-,  to  iniiuire  who  was  the  lust  patron  that  presented  to  the  church  n 
vacant,  of  which  the  pluintitf  eonijiluiiia  timt  he  is  deforced  by  the  defends 
and,  accoixiing  as  the  assise  dctennines  that  question,  a  writ  shall  issue  to 
bishop;  to  institute  the  clerk  of  that  patron,  in  whose  favonr  the  detemiinal 
is  made,  and  also  to  give  duniiiges,  in  pursuanee  of  statute  Wcstm.  2, 18  ¥Av 
C.  5.  This  question,  it  is  to  he  observed,  was,  before  the  statute  7  Anne  l>el 
mentioned,  entirely  concluKive  as  between  the  patron  or  bis  heirs  and  a  Strang 
for,  till  then,  the  full  poasosiun  of  the  advowson  was  in  him  who  proaeuted 
and  liie  heirs  ;  unless,  since  that  |iivseMtation,  the  clerk  had  been  evicted  wil 
six  months,  or  tlie  rightful  piiti-on  hiid  recovered  the  advowson  in  a  wri 
right;  which  is  a  title  superior  to  all  others.  But  that  statnte  having  g}v* 
right  to  any  person  to  bring  u  i/udn-  iiniu-ilit,  and  to  recover  (if  his  title  bo  gi 
*2461     ""^^''t''"*""'''"*?  '''*^  '""'-  presentation,  by  whomsoever  "mado;  ass 

J    of  darrein  prtseutiiu'ni,  now  not  being  in  any  wise  conclasive,  bsvo  I 
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IMallf  dMtedv  M  indaed  thej  began  to  bo  bofore  ;**  a  quare  impedit  being  more 
mmL  and  therefbre  a  more  amial  action.  For  the  assise  of  darrein  pre8enime$U 
am  ealj  where  a  man  haa  an  advoweon  by  descent  fh>m  his  ancestors ;  bat  the 
wnioi  fmare  itmpedit  ia  equally  remediable  whether  a  man  claims  title  by  descent 
w  by  p«rcfaaa6.(i ) 

1  I  pfoceed  therefore,  secondly,  to  inqaire  into  the  natare(A:)  of  a  writ  of 
fisnp  imftdii^  now  the  onl^  action  used  in  case  of  the  distarbance  of  patron- 
age;" and  ahall  flrsi  premise  the  osual  proceedings  previous  to  the  bringing  of 
tWwrii. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is  bound  to  present  within 
ax  ttieodar  months^/)  otherwise  it  will  luptte  to  the  bishop.  JSut  if  the  pre- 
Katauon  be  made  within  that  time,  the  bishop  is  bound  to  admit  and  institute 
tW  dcrk«  if  found  sufficient  ;(m)  unless  the  church  be  AiU,  or  there  be  notice  of 
say  btigation.  For,  if  any  opposition  be  intended,  it  is  usual  for  each  party  to 
mtcracaMol  with  the  bisliop,  to  preven.t  his  institution  of  his  antagonists  clerk. 
Mm  insulation  M£ier  haioeat  entered  is  void  by  the  ecclesiastical  law;(n)  but  this 
ik0  lemporal  courts  pay  no  regard  to,  and  look  upon  acat>»if  as  a  mere  nullity.ro) 
Bat  if  two  presentations  be  olfered  to  the  bishop  upon  the  same  avoidance,  Uie 
chaivh  is  tnen  said  to  become  litigious;  and,  if  nothing  further  be  done,  the 
kahop  may  saspend  the  admission  of  either,  and  suffer  a  lapse  to  incur.  Yet  if 
the  patron  or  clerk  on  either  side  request  him  to  award  tk  jus  patronaiuB,  he  is 
fcoand  to  do  it.  A  jus  ptitronatus  is  a  commission  from  the  bishop,  directed  usually 
10  kU  chancellor  and  others  of  competent  learning :  who  are  to  summon  a  jury 
of  six  dergvmen  and  six  laymen,  to  inquire  into  and  examine  who  is  ri^ovj 
ihte  *n;;htfiil  patron  ;(/>)  and  if,  u|»on  such  inquiry  made  and  certificate  ^ 
xyert-A  rvturntni  to  the  conimiHsionerH,  ho  admits  and  institutoA  the  clerk  of 
ULki  patHMi  wh«im  they  return  as  the  true  one,  the  bishop  secures  himself  at  all 
rrrtiift  th»m  bt'in^  a  disturber,  whatever  proceedings  may  be  hud  atlerwards  in 
lA^  trmpural  diurts. 

Fbtf  rWrk  returned  by  the  bishop  may  uIao  have  a  remedy  against  him  in  the 
»|4r.tual  court,  denoniinutiHl  vl  duplex  querela i^q)  which  is  a  complaint  in  the 
&»tarv  uf  an  ap|ieai  t'n»m  the  ordinary  to  hin  next  immediate  su|)erior;  as  from 
%  bt»tH>p  to  the  an*h bishop,  or  from  an  archhiHiion  to  the  delegates ;''  and  if  the 
fipenur  court  adjudges  the  cause  of  refusal  to  be  insufficient,  it  will  grant  in- 
«ieat;«/n  to  the  a|>|)ellant. 

Tan*  far  matters  may  go  on  in  the  mere  ecclesiastical  course;  but  in  con* 
Xr^  pn;f«en  tat  ions  they  Ki^ldom  go  so  far;  for,  upon  the  first  delay  or  refusal 
A  tfur  bi«>hop  to  admit  his  clerk,  the  |>:itron  usually  brin^  his  writ  of  quare  im^ 
f^'f  a«rain*«t  the  bishop,  for  the  tem]x>rul  injury  done  to  his  property  in  dis- 
:sr*ACi/  faim  in  his  prtnientati<m.  And.  if  the  delay  arises  tVom  the  bishop  alone, 
i<i  7p"n  prtftence  <»f  incafmcity,  or  the  like,  then  he  only  is  named  in  the  writ; 
vr.  if  th«m'  be  another  presentation  set  up.  then  the  ]>retended  |)atron  and  his 
:>-rk  are  al«*u  joined  in  the  action ;  or  it  may  Ik«  hn)ught  against  the  patron  and 
-jpric.  leaving  out  the  bishop;  or  against  the  putniu  only.  But  it  is  most  ad* 
^i^abie  to  bring  it  against  all  thn.^« :  for  if  the  bishop  be  lef\  out,  and  the  suit 
V  D<*t  determined  till  the  six  months  are  past,  the  bishop  is  entitled  to  present 
*T  :ap«e  ;  f«>r  he  is  nt»t  |>arty  to  the  suit  ;(r)  but«  if  he  l>e  named,  no  lai>se  can 
>'«nt-^y  wit'rtie  till  the  right  is  detennininl.  It*  the  patron  be  lett  out,  and  the 
v;  t«  bn»ui;ht  only  at^iiiist  the  bishop  and  the  clerk,  the  suit  is  of  no  eflfecti 
uri  t^  writ  shall  abate  ;(;<)  for  the  right  of  the  {xitron  is  the  principal  question 
11^  rmn^.it)  If  the  *clerk  bo  letl  out,  and  has  n*ceived  institution  r**>AQ 
the  action  brought,  (as  is  sometimes  the  case,)  the  patron  by  this     ^ 

(•i  t  IwC.  au.  1^1  1  Burn.  K  17. 

<«>M»BaM**U*MeMr,  eiUi>.48.  it i  Itwl.  113. 

i't  P9r  Nuk  it  rh.  IK.  i")  Cni.  Jnc.  «S. 

fj^mm  l»jk  I  rb.  II.  (•'  lUA*.  31A. 

i;  I  Ova,  JC.  {',  7  K«p.  -A. 

(•,  I  a4L  ft«r  i*i- 


3  A  4  W.  IV.  c.  27.  •.  3G.— Stew  AST. 
*  Omt  «C  tkm  few  real  sctiont  which  still  remain  in  England.— SrawAar. 
to  tto  Judicial  Committoe  of  the  Privy  Council.— tinwAaT. 
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Buit  may  recover  his  ri);ht  of  patronn^c,  but  not  tho  present  torn ;  for  he  ci 
have  judgment  to  rcniuvc  the  clerk,  unlesB  lie  be  made  a  defendant,  and  i 
to  the  Huit,  tu  hear  what  lie  can  allege  against  it.  For  which  reason  it  i 
aalcr  wuy  to  insert  ail  tlirec  in  tlie  writ. 

Tlio  writ  of  qiiare  impetfit{u)  coinmunds  tlio  disturbers,  the  bishop,  tho  pa 
patron,  and  hia  clcrli,  to  permit  the  plaintilf  to  proflent  u  proper  person  (wi 
siKJCifying  the  piirticiilur  ticrif)  to  such  a  vacant  church,  wliich  pertains  I 
patronage ;  and  ivhieh  the  dufendiinlR,  as  he  alleges,  do  obstruct ;  and  i 
Ihoy  so  do,  then  that  they  api«iir  in  court  to  show  tho  reason  why  they  h 

Immediately  on  tho  suing  out  of  the  quare  impedit,  if  the  plaintiff  sua 
that  the  hishop  will  admit  ihu  dcfi^ndunt's  or  any  other  clerk,  pending  tht 
he  may  have  a  proliibitory  writ,  called  a  tie  udmitias,(w)  which  recites  the 
tentiun  be^^un  in  the  kin<r's  courts,  and  furbids  the  bisliop  to  admit  any 
whatHnever  till  such  contention  bo  determined.  And  if  the  bishop  doth, 
tho  rccciiit  of  this  writ,  a<lmit  any  pi-rson,  even  though  the  piktron's  right 
have  been  found  in  a  jure  I'litroniitas,  ihvn  the  plaintiff,  after  he  has  obt 
judgment  in  the  tjmirt  imiifxlit,  may  remove  the  incumbent,  if  the  clerk 
stranger,  by  writ  of  scirt  Uieiiis  ■,{x)  and  shall  have  a  sjweiul  action  agaiai 
bishop,  culled  a  quare  inctimbrarif,"  to  I'ecover  the  presentation,  and  also 
faction  in  damages  for  the  injury  done  him  by  encumbering  the  church  « 
clerk  pending  tlie  fluit  and  atter  the  ne  admi'ttas  rcooived.(y)  But  if  the  tn 
has  encumbered  the  church  by  instituling  the  clerk  before  the  nr  adi 
issued,  no  r/uire  ineumbnioit  lica;  tor  tho  uishop  bath  no  legal  notice  til 
•■'401     ^"'  "'^  "^  iidmittas  is  served  upon  'him."    The  patron  is  therefor 

"  J  to  his  quare  impt-dit  mei-ely,  which,  as  was  before  observed,  no« 
(since  the  statute  of  ^Vestn^.  2)  as  well  upon  a  recent  usurpation  withii 
months  past,  as  upon  a  disturbance  without  any  usurpation  had. 

In  the  proceedings  upon  a  qiiare  impedit,  the  plaintiff  must  set  out  his  ti 
lengtli,  and  prove  at  least  one  presentation  in  himself,  his  ancestors,  or 
under  whom  he  claims ;  for  he  must  recover  by  the  atronglh  of  his  own  i 
and  not  by  the  weakness  of  the  defendant's; (2)  and  he  must  also  show  a  dil 
aneo  before  the  action  brought. (n)  Upon  this  the  bishop  and  the  clerk  Ol 
disclaim  all  title:  save  only  the  one  as  ordinary,  to  admit  and  institute,  an 
other  as  ]»resentee  of  the  patron,  who  is  left  to  defend  his  own  right, 
upon  failure  of  the  plaintift'  in  making  out  his  own  title,  the  defendant  I 
upon  the  proof  of  hiH,  in  order  to  obtain  judgment  for  himself,  if  needful, 
if  the  right  l>e  found  for  the  plaintitf  on  the  trial,  three  further  points  an 
to  be  inquired  :  1.  If  the  church  be  full ;  and,  if  full,  then  of  whose  pm 
tion :  tor  if  it  be  of  the  defendant's  presentation,  then  the  clerk  is  i^>mova|| 
writ  brought  in  due  time.  2.  Uf  what  value  the  living  is ;  and  this  in  1 
to  assess  the  damages  which  are  dirci'ted  to  be  given  by  the  statlll 
Westm.  2.  3.  In  ease  of  plenurty  ujwn  a  usur]uition,  whether  six  caleod 
months  have  pass(.-d  between  the  avoidance  and  the  time  of  bringing  the  ■■ 
for  then  it  would  not  Lie  within  the  statute,  which  permits  a  usurpntian 
devested  by  a  quiiri^  impeiUt  brought  infra  lempus  setnestre.  So  that  plenai 
still  a  Nuflicient  bur  in  an  action  of  quare  imprdit  brought  above  six  ni 
after  the  vacancy  happens ;  as  it  wos  universally  by  the  common  low,  hov 
early  the  action  was  cnmmenced. 

If  it  be  found  that  the  plaintiff  hath  the  right  and  hath  commenced  bisa 
*'>'ifl1     '"  ''"'^'  time,  then  he  shall  have  'judgment  to  recover  the  preseQtl 

~     -J     and  if  the  church  he  full  by  institution  of  any  clerk,  to  remove 

r»F.  N.  Il.;vl  CI  Vnwdi.  7. 1. 
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it  wore  tilled  pendente  lite  hj  Isp^  to  the  ordinaiy,  he  not  being  a  party 
to  die  Miit ;  ID  which  cane  the  plamtiif  losefi  his  presentation  pro  hac  vice,  bat 
•Ul  recover  two  years'  full  value  of  the  church  from  the  defendant,  the  pre- 
trttded  patron,  as  a  satisfaction  for  the  turn  lost  by  his  disturbance;  or  in  case 
of  iasokeac^  the  defendant  shall  be  imnriKoned  for  two  ycar8.(c)  But  if  the 
thmrth  remains  still  void  at  the  end  of  tne  suit,  then  whichever  party  the  pre- 
•muttoB  is  fonnd  to  belong  to,  whether  plaintiff  or  defendant,  shall  have  a 
vrit  directed  to  the  bishop  ad  admittendum  dericum^(d)  rewriting  the  judgment 
of  the  cfMirt,  and  ordering  nim  to  admit  and  institute  the  clerk  of  the  prevailing 

Cirty ;  and  if  upon  this  order  he  does  not  admit  him,  the  patron  may  sue  the 
^bTip  in  a  wnt  of  quart  non  admisit,(e)  and  recover  ample  satisfaction  In 
^naukifge^. 

Besides  these  possessory  actions,  there  may  be  also  had  (as  hath  before  been 
iandentally  mentioned)  a  writ  of  right  ofadvoioaon,  which  resembles  other  writs 
of  rii^t ;  the  only  distinguishing  advantage  now  attending  it  being  that  it  Is 
muer^  ronciuaive  than  a  quart  impedit^  since  to  an  action  of  quare  impetlU  a 
lecnvery  had  in  a  writ  of  ri|^ht  may  be  ]>leaded  in  bar.** 

There  ia  no  limitation  with  regard  to  the  time  within  which  any  actions 
leaching  advowwrns  are  to  be  brought ;  at  least,  none  later  than  the  times  of 
Bichard  I.  and  Ilenrv  III.:  for  bv  statute  1  Mar. st.  2,  c.  5,  the  statute  of 
luaitations,  32  Uen.  VlII.  c.  2  is  declared  not  to  extend  to  any  writ  of  right 
ni  advowson,  quare  impedit,  or  assiae  of  darrein  presentment^  or  jus  patronatus. 
And  this  opon  very  good  reason :  because  it  may  very  easily  happen  that  the 
ttiie  to  an  advowson  may  not  come  in  question,  nor  the  right  have  opportunity 
u*  \<'  tri(Hi,  within  ^ixty  years,  which  i^  the  lon^CHt  pt^rifKi  of  limitation  UHHigiied 
tj  ttK*  ii^taluto  of  llonrv  VIII.  For  Sir  Kdwanl  Coko(/)  tvlls  us  that  tliero 
«A«  a  |ianM>n  of  one  of  his  ^churches  that  had  l>eon  incumbent  there  r*.>ri 
A;-'Tf  nt\y  yean*;  nor  are  intttances  wantin*^  whcn'in  two  Micccssive  ^  " 
.ft--^fnli^nt«>  have  continued  for  upwanls  of  a  hundriHl  yoarnj^/)  Had  therefore 
u>  [a*t  of  these  incumbi^nts  been  the  dork  of  a  usurper,  or  had  he  been  pre- 
•^^'.f'i  by  lapse,  it  would  have  been  necessary  and  unavoidable  tor  the  patron, 
t&  'a9<  of  a  dispute,  to  have  recumxl  back  above  a  century  in  (»nler  to  have 
tbi>vu  a  clear  title  and  seisin  by  presentation  and  admission  of  the  prior  incum- 
b»t>:.  Bat  thoui^h,  for  theso  reasons,  a  limitation  is  hii^hly  impnibable  with 
«««^ir-t-t  only  to  ihf  length  of  time,  yot,  as  the  title  of  advowson  is,  for  want  of 
fri^b^  limitation,  rtMidentl  more  pn*carious  than  that  of  any  other  heriHiitament, 
r«f»«  :j!ly  sinee  the  statute  of  queen  Anne  hath  allowe<l  |)ossessoiy  actions 
•w  t-  hn>ui;ht  u|H»n  any  prior  pivsentation,  however  distant.)  it  might  not 
^ri^^  \hs  amiss  if  a  limitation  were  established  with  res|H'ct  to  the  number  of 
sfM-ian*"*-*.  or.  rather,  if  a  limitation  were  compounded  of  the  length  of  time 
i»l  Th«»  numln^r  of  avoidanc-cs  totrother:  for  instance,  if  no  seisin  were 
rt<^i   to  bt»  allegt^d  in  any  of  these  writs  of  patronage  alter  sixty  years 

i  thrt*r  avoidances  were  past.** 


2, 13  t4m.  I.  c.  rf,  1 3.  if  Two  WKW>lTf  Incnmlimt*  *4  thi*  rfrivtrj  nf  rVI«fvlil- 

•  P    \    a  IB.  rirw-Krfrtil»r<>ii):h.  In  Krut.  nMitluotl  «>ap  buBitml  MtdoiM 

•  I  ••4.  f?  jt>«rs  iif  «h«>m  th^  (•nucr  wm  wimittnl  In  liifrMlMr  Utt«r 
^    1  iMC  UA.  in  ITUU. aiMl  aiod  in  i;&l. 


*  7k*  writ  of  right  of  sUTOwson  has  bi»en  aholishwi,  3  A  4  W.  IV.  c.  27,  «.  36. — 

*  i  r^;r^  iMfWif  lien  fur  a  churrh.  an  hospital,  and  a  donative :  and.  by  th<»  <*nuitv  of 
'-'^  tAMiui*-  i*i  We»tuiini*t«T.  it  lifH  for  prt'lM>nd<.  cliaiM*!-*.  vi(*ani;!t^.  .'^  T.  U.  rMi).  Wili<»!»** 
h^  '^^  J  Ri>ll.  Al»r.  .*iN'*.  Thin  aotitm  nmy  Iw*  hnm;rht  hy  tho  kins  in  right  of  hiA 
*r"«x  *  '»n  a  title  bv  laiMe  bv  a  common  i»ar-on.  or  bv  M»v»»r.il  wlio  liavo  tli«*  j»Hme  title, 
"  hr  '1^  ut4«r  4>r  ailmini^trutor.  To  maintain  th**  lu^tion.  there  mu^t  b«»  a  d:Murbanre; 
m  *  :«^N4/ht  bjr  a  purrhiiM>r,  he  may  alleg*^  a  pr«»*M'iitati(>n  in  him  from  whom  he  pur> 
raw  -i  'tk^  Mfpe.  8trm.  l<h»7.  1  II<«n.  Rla.  :17«V  't-io.  If  th«>re  an*  di«tin<*t  ]Mitron4  of  an 
iit«a4r«ift  IB  ooe  anU  the  name  ehiirrh.  an  when*  one  ban  the  firct  fiortion  an<l  another 

ri.  b»  who  li  diaturbe<l  may  have  a  ywarr  im;x/i/.  \\\  T.  K.  ()4(»:)  an'l  if  there  are 
and  ineomlienta.  no  that  the  ehurt^h  '\%  divi<led  into  moietien,  he  who  it 
dMtt  have  the  writ.    10  Rep.  l.m.    5  Rep.  102.    1  InM.  1H.  a.    4  Rep.  75.    And 
t  ite  f^bt  oC  pominatinn  is  in  one,  and  that  of  preaentation  in  another,  the  fiiar*  vmp9Sk 
^^  171 
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In  a  writ  of  quare  mjnuiit,  wtik-h  is  altiiost  tho  only  roal  nction  tlmt  i 
in  common  use,  und  aUo  in  tlie  iiKsizc  of  darrein  presentment,  nnd  writ  01 
tho  [lutron  only,  and  not  the  dork,  is  sllowed  to  snc  tlic  (ii»tnrl>er. 
vii-tuti  of  aoveriil  actn  of  piirliunion  t,(A)  tlici'e  in  one  H]>eoi<w  of  prcsoiitat 
which  a  remedy,  to  be  eticd  in  tliv  temporal  courts,  ia  put  into  the  hands 
cIcrlcH  prcHcntod,  a,»  wpII  as  of  the  ownens  of  tho  advownon.  1  meun  t 
Acntntion  to  Kuch  honctiecH  uh  bcloti;^  u>  Roman  Cittholic  pnlrona ;  which, 
ing  to  their  Bevend  couutii-B,  are  vented  in  and  Bccnrod  to  the  two  univ 
of  this  kingdom.  And  purticulurly  by  the  ntututc  of  12  Anno,  et.  2,  &  1 
a  new  metlind  of  proceeding  is  provided ;  viz.,  tlmt,  bctiidcs  tho  writs  o 
impedit,  which  the  universities  as  piitnmH  are  entitled  to  bring,  they,  < 
»r>5'>l  cl*^'rliti,  may  be  at  lihcily  to  tile  a  bill  'in  equity  against  unypcr* 
~  '-'  Renting  to  such  livingK,  and  di^ilurbing  their  right  of  patronage 
eestay  que  trutt,  or  any  other  person  whom  they  have  cause  to  suspect ;  ti 
to  con)]>el  11  di.-icovcry  of  any  secivt  trusts,  for  tho  benefit  of  papists,  in  t 
of  those  laws  whereby  this  right  of  advowson  is  vested  in  those  learned 
and  also  {by  tho  statute  11  tieo.  II.  c.  17)  to  compel  a  discovery  whcth 
grant  or  conveyance,  said  to  be  made  of  such  advowson,  were  made  bona  j 
protestant  ))urchasor,  for  tho  benetii  of  protestants,  and  ior  a  full  conside 
without  which  requisites  every  such  grant  and  conveyance  of  any  advov 
avoidance  is  ubKolutely  null  und  void.  This  is  a  particular  law,  and  cal 
for  a  parliculur  purpose :  but  in  no  instance  but  this  does  the  eommun  law 
the  t-lerk  himself  to  interfere  in  reco%-ering  a  presentation  of  which  he  i 
wards  to  have  the  advantage.  Vur  besides  that  he  has  (ua  was  before  obi 
no  temporal  right  in  him  till  after  institution  and  induction,  and,  as  hi 
foi-e  can  suffer  no  wi-ong,  is  consequently  entitled  to  no  remedy ;  this  ex 
of  the  clerk  from  being  plaintiff  scorns  also  to  arise  from  tlie  very  great 
and  regard  which  the  law  pays  to  his  sacred  function.  For  it  looks  u) 
cure  of  souls  as  too  arduous  and  important  a  task  to  be  eagerly  sought 
any  serious  clcrg}'mani  and  therefore  will  not  permit  him  to  contend  op 
law  for  a  charge  and  ti'ust  which  it  presumes  he  nndcrtakes  with  diffldm 
But  wlion  the  clerk  is  in  full  possession  of  tho  benofico,  the  law  gives  t 
same  possessory  remedies  to  recover  his  glebe,  his  rents,  his  titheH,  am 
ecclesiastical  dues,  by  writ  of  entry,  assiie,  ejectment,  debt,  or  trespass, 
case  may  happen,)  which  it  furnishes  to  the  owners  of  lay  property, 
sluiU  not  have  a  writ  of  right,  nor  such  other  similar  writs  as  are  groundc 

(•}!>lJil,3Jiicl.c,!k    1  W.  niKl  U.  c.  »l.    1!  AnnMn.2.c.  14.    11  Un.  II.  e.  K. 


will  lie  by  ihe  ppr^an  hnvinj;  the  noininntion  ageinMt  the  )ien>on  whn  hss  the  p 
tiun  and'ohstrui'ts  thf  rijilit.  3  T.  K.  OJl.  Rust.  50G,  b.  If  there  are  t«ro  • 
tenant*  in  cnnnnn.  or  joinl-tcnnnt".  they  must  join  in  a  ifuan-  impnlit  of  an  ad 
fur  it  is  sn  entire  thlnjc ;  und  niif  of  them  niiinnt  haw  u  '/aarr  impedit  of  a  nmiet] 
tliird  or  rourth  jHirt  nf  iin  lulvon-Mn  of  a  chun'li.  hut  tli^y  inUMt  all  join ;  thou 
otherwise  of  i'ii)ijroi'Hcrs,  fiir  if  they  iln  not  agree  the  cldoiit  sh:vll  liiive  tho  |m>M 
Bro.  Joinder  in  Ai-lion,  IIKt.  Hut  where  A.  und  B.  were  the  pranteos  of  the  nta 
aneo  of  a  ehuivli,  anil  tH>fori-  any  avoldiini-e  A.  n-leiiKiHl  his  intereft  to  R..  nnd  I 
cbureli  iHH-uine  vnid,  it  wait  Imlilen  that  B.  nlone  Khiiuhl  present  to  the  rliureh,  ■ 
be  disturlH-d  niifiht  lirinti  n  '/unr.-  im/vilii  in  liiH  own  nnmo  only.  Cro.  Klit.  GiM, 
niit  he  by  an  exerutor  or  adnniiiKirstor,  ii)>nn  an  avoidance  in  the  life  of  Ihp  test 
allegation  of  the  di^^turUm-e  in  tin-  life  of  the  lestutor  is  sulHi-ient.  K.  Siiv.  av 
Bee  also,  aii  to  the  rijiht  iit  the  exi-eutor  to  brinji  thiit  aetinn.  Vin.  At>r.  Exeeutoi 
7.  Ut<'h,  lOK,  1(11).  Sir  W.  .Tonei..  I7.>.  Po|ili.  1!>II.  1  Venlr.  ao.  As  the  ilefol 
considered  nn  actor  in  u  •/•iiiri'  irn;i,-./>>.  li<r  ni:iy  ninke  uji  tho  issues.  (Tidd.  Pmc.  T 
mny  hsve  a  triiil  liy  ]>mvi?ii.  ullliiiut:h  iha  jiluintiifhas  not  rooimitted  anj'  lacha 
cecdin);  to  trial.    Ih.  W(). — I'iiittv, 

And  this  nllentlion  iu  tlie  luw  rei-on) mended  bv  the  learned  commentator  haa  t 
Iieon  carrii'd  into  etfeel  by  slul.  :t  &  4  W.  1 V.  e.  :>7.  by  which  (s.  30)  it  is  cnneted 
advowson  chnll  be  rei"ovcred  after  Ihrep  iiieuuibt^ncies  oocu]iyinfi  a  period  of  aixl 
adverse  [MKMCKHion  :  incunilieneii-s  uher  lipse  are  to  I>e  reckoned  within  the  p« 
not  incuiiil>Fncies  after  promotion  to  l)i>hopri<ii.  (s.  31;)  and  no  advowMm  ' 
lecovered  after  one  hundred  years'  adrcnio  pOKscsaioD,  although  three  incoa 
Ijave  not  claused.    S.  33. — Stiwast. 
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tW  mam  nght;  beoii—  he  hath  not  in  him  the  entire  fee  and  riffhty(t)  but  he  oi 

ittjiled  to  a  apecial  remedy  called  a  writ  of  juris  utrumf  which  is  eometimee 

ajled  the  panon'e  writ  of  right,(A)  *being  the  highest  writ  which  he    rMM 

cu  haTe.(/>    This  lies  for  a  parson  or  probendarj  at  common  law,  and    ^ 

far  a  vicar  br  statute  14  Edw.  IIL  c.  17,  and  is  in  the  nature  of  an  assijee,  to 

is^airs  wboiher  the  tenements  in  qaestion  are  fVankalmoign  belonging  to  the 

curch  of  the  demandant,  or  else  the  lay  fee  of  the  tenant.(m)    And  thereby 

tW  demandant  may  reeoTor  lands  and  tenements,  belonging  to  the  ehnrch, 

vhidi  were  alienated  by  the  predecessor }  or  of  which  he  was  dissdsed ;  or 

vhich  were  recovered  against  him  by  veniict,  confession,  or  default,  without 

ynjiaf  in  aid  of  the  patron  and  ordinary ;  or  on  which  any  person  has  intruded 

•iaet  the  predeeessor  s  death.(n)    But  since  the  restraining  statute  of  18  £lia. 

e  10,  wbmby  the  alienation  of  the  predecessor,  or  a  recovery  suffered  by  him 

of  the  lands  of  the  church,  is  declarod  to  be  absolutely  void,  this  remedy  is  of 

Ttry  litUe  use,  onless  where  the  parson  himself  has  been  deforced  for  more  than 

twenty  yeani(o)  for  the  successor,  at  any  competent  time  after  his  accession 

t»  the  benefice,  may  enter,  or  bring  an  ejectment." 


CHAPTER  XVII. 
OP  INJURIES  PROCEEDING  FROM,  OR  AFFECTING,  THE  CROWN. 

'IIavixo  in  the  nine  preceding  chapters  considered  the  injnrieR,  or  r^o-i 
fr.rmie  wrongs,  thai  may  be  offered  by  one  Bubjeet  to  another,  all  of  •-  " 
vfajt-h  are  retlresseii  by  the  command  and  authority  of  the  king,  ni^nified  by  his 
or/:uAi  writs  retuninble  in  the  several  courtH  of  juMtice,  which  thence  derive  a 
jtrWictioo  of  examining  and  determining  the  complaint ;  1  procee<l  now  to 
Sfquine  into  the  mo4ie  of  redreHsing  those  injuries}  to  which  the  crown  itHolf  in  a 
}Mnr :  which  injuries  are  either  where  the  emwn  \a  the  aggresHor,  and  which 
\htrtfjrv  cannot  without  a  Hf>lcciHm  admit  of  the  Mime  kind  of  remedy :(«!)  or 
M  the  nufferer,  and  which  then  are  UKually  reniedieii  by  peculiar  forms  of 
ppmpriated  to  the  royal  prerogative.  In  treating  therefore  of  thene, 
;ii  ci>uciider  tinit  the  manner  of  redressing  those  wrongs  or  injuries  which 
t  •cf'jc^-t  may  sutTer  from  the  cn)wn,  and  then  of  redressing  those  which  the 
rriMXi  may  receive  troni  a  subject. 

I  That  the  king  can  do  no  wrong,  is  a  necessary  and  fundamental  principle 
^  XMte  English  con(«tituti<»n ;  meaning  only,  as  has  formerly  been  observed,(6) 
''    .  in  the  firnt  place,  whatever  may  be  amiss  in  the  conduct  of  public  affairs 


•  a«jC  'chargeable  pers<mally  on  the  king;  nor  is  he,  but  his  ministers,  r«.>-£ 
aor^jaatablc  lor  it  to  the  [leople;  and,  si'condly,  that  the  pren)gative  of  ■-  ** 
rW  rfViWD  extends  not  to  do  anv  injur}* ;  for,  biMng  creattsi  for  the  benefit  of 
:W  people,  it  cannot  be  exerted  to  their  prejudice.(<*)  Whenever  therefore  it 
Wpfiftti  that,  by  misinformation^  or  inmlvertence,  the  crown  hath  been  imhuvd 
:•  ami^  the  private  rights  of  any  of  its  subjects,  though  no  action  will  lie 
the  eoTereigTi,(//)  (for  who  shall  command  the  king :)(<*)  yet  the  law  hath 
the  eobjet't  with  a  decent  and  res|KHrtfuI  mode  of  removing  that  inva- 
L.  by  informing  the  king  of  the  true  state  (»f  the  matter  in  dispute :  and,  as 

01  W.%.M,m.  (•>  Bnt.  Ahr.  Ut.  pfMitm,  12 ;  ttU  frer»,fmitw«,  ± 

f)  Ml  Ilk.  gl.  <*•  H<«4i.  ch.  7.  pp.  i4:^2M. 

(•l  f .  a.  a  4N.  (•!  VUmd.  4.17. 

f*)aHMnr.  SI.  ('i  Jrnkiiu,  iB. 

f*)  f .  ^.  a  M,  m.  (•;  littch,  L.  K3. 


•bolisbed.  3  A  4  W.  IV.  c.  27.  n,  30.     Until  nsvntly.  defendftnU  in 

wmJ  were  not  limbic  for  tho  |Niynicnt  of  coHtn,  and  the  {Mitronii  were 

«M«fTMl  from  pronoouting  th«*ir  nghtu,  (Kdwsrd:*  r«.  Bi«hop  of  Eze- 

1      :)  bat  now,  by  tUt.  4  &  6  W.  IV.  c.  3<J,  plaintiff*  are  enabled  to 

m 
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it  presumes  that  to  know  of  any  injury  and  to  redreu  it  are  iDsepamblo  io  tJ 
royal  breast,  it  then  issues  as  of  course,  in  the  Icing's  own  name,  his  orders 
his  judges  to  do  justico'to  the  pnrty  aggrieved. 

The  distance  between  the  sovereign  and  his  subjects  is  such,  that  it  rarely  ei 
happen  tliat  any  personal  injury  can  immediately  and  directly  proceed  from  tl 
prince  to  any  private  man ;  and,  as  it  tan  bo  seldom  happen,  the  law  in  decern 
supposes  that  it  never  will  or  can  happen  at  all ;  because  it  feels  itself  incapab 
of  furnishing  any  adequate  remedy,  without  infringing  the  dignity  and  destro 
ing  the  soveri'ignty  of  the  royal  person,  by  setting  up  some  superior  power  wil 
authority  to  cull  liini  to  account.  The  mconveniency  therefore  of  a  mischii 
that  is  barely  possible  is  (as  Mr  Loclco  bus  observedX/)  well  recompensed  t 
the  peace  of  the  public  and  security  of  the  government,  in  the  person  of  tl 
chief  magistrate  being  set  out  of  the  reach  of  coercion.  But  injuries  to  tl 
rights  of  property  can  scarcely  be  conmiittcd  by  the  crown  without  the  Intc 
Tcntion  of  its  officers ;  for  whom  the  law  in  matters  of  right  entertains  i 
respect  or  delicacy,  but  furnishes  various  methods  of  detecting  the  errora  i 
misconduct  of  those  agents,  by  whom  the  king  has  been  deceived  and  indooi 
to  do  a  temporary  injustice. 

*''561         *The  common-law  methods  of  obtftininp  possession  or  rest itnt ion  ftn 
"     ^     the  crown,  of  either  real  or  personal  property,  arc,  1,  By  petition  de  dn 
or  petition  of  right :  whicli  is  Raid   to  owe  its  original  to  king  Edward  tl 
FirMt.((;)     2.  By  wonsfr«H«  t/ei/roiY,  manifestation  or  plea  of  right :  bothofwhii 
may  be  preferred  or  pi-owecutcd  either  in  the  chanecrj- or  exchcqucr.(A)    Tl 
former  is  of  use,  where  the  king  is  in  full  possession  of  any  hereditaments 
ehuttcht,  and  the  petitioner  suggests  such  a  right  as  controverts  the  title  of  t 
erawn,  grounded  on  fiicts  disclosed  in  the  )>otitton  itself;  in  which  case  he  mi 
lie  careful  to  state  truly  the  whole  title  of  the  crown,  otiierwise  the  petition  sh 
abate ;( I)  and  then,  upon  this  answer  being  endorsed  or  underwritten  ty  I 
king,  soit  droit  fait  <>l  partie,  (let  right  Iw  done  to  the  parly, X^)  a  commisri 
shall  issue  to  inquire  of  the  truth  of  this  suggestion  :(A')  alter  the  return 
which,  the  king's  attorney  is  at  liberty  to  jilead  in  bur;  and  the  merits  shall 
detcmiiiied  upon  issue  or  demurrer,  as  in  suits  between  subject  and  subk 
Thus,  if  a  disseisor  of  hinds  which  are  holdcn  of  the  crown  dies  seised  wilhi 
any  heir,  wiiorcby  the  king  in  primii.  facie  entitled  to  the  lands,  and  the  [>0H 
Mon  is  ciiHt  on  him  either  by  inquest  of  office,  or  by  act  of  law  without  anr  of 
found ;  now  the  disseise  kIiuII  have  remedy  by  jietitiou  of  right,  suggesting 
title  of  the  crown,  and  his  own  superior  right  before  the  di.-<seisin  mudc.(fj   ' 
where  Ihc  riglit  of  the  party,  us  well  us  the  right  of  the  crown,  appears  v 
record,  there  the  )iui*ty  shall  have  munKtriimt  ile  droit,  which  is  putting  in  ft  cli 
of  right  grounded  on  facts  ali-eady  acknowlwlged  and  established,  and  pray 
the  juilginent  of  the  court,  whether  u|>on  those  liicts  the  king  or  the  suq 
hath  the  right.     As  if,  in  the  case  before  supposed,  the  whole  s])ei-ial  matte 
found  by  an  inquest  of  office,  {as  well  the  disseisin,  as  the  dying  withoul 
heir,)  (he  jiarty  grieved  sliall  have  inunstraHi  de  droit  at  the  common  law 
^•>c-,-.    But  us  this  Ficldom  happens,  and  *tlie  remedy  hy  petition  was  extrcB 
J    tedious  iunl  ex|iensive,  lbnt  by  mniii'tranii  was  much  enlarged  and 
dered  almost  uiiivot-sul  by  several  statutes,  particularly  !iO  Edw.  III.  e.  1ft. 
'2  &  H  V/ihv.  VI,  c.  ^,  which  also  allow  inquisitions  of  oflSeo  to  he  travorsei 
denied  when.' ver  the  right  of  aKttljeclisconcerucd.except  inavcrj-fewcasc 
These  procoi-diiigH  lu-e  hud  in  the  )K'tty-bag  oflice  in  the  court  of  chanerri-; 
if  u|K)n  either  of  them  the  riglit  lie  delenuiued  against  the  crown,  the  jndgi 
it,  i/H'i'l  Hiaiiiii'  lUniiini  nyin  iiuinniintiir  tt  pomi^io  restitiiiitur  pctcuti,  fithv 
it'imiiii  rrijis ;iii'i  which   lust  clause  is  always  added  to  judgment  against 
kiiig.(/i)  to  whom  no  turhfii  is  over  imputed,  and  whose  right  (till  some 
statutes)(f)  was  never  dcfi'iiied  by  any  limitation  or  length  of  time.    Aa- 

l/l<hinutl.p.I.t^>.-..  (t)Iln.Abr.Ut.lM«>Ite,]V.   4B«.H. 

in  Iln..  Abi.  III.  ,.r,r-j.i'<y,  i.  Flu.  Abi.  til.  (m<r, «.  I-)J  Krp.  M. 

r*l  Skin.  Ml.  (•!  rklD,  MM. 

(>>  I'lBch.  L-UA.  (•iSloM.tM.   KiM-^lrMt, 

(/I  Mat.  Tr.  til.  IM.  If\  riBcN  L.  4Cft 

(*J  SklD.  WH.    EH^EIllr.Wl.  l<j!ilJM.I.&t.  •OM.ItLa.U 
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k  iodKOMat  the  crown  it  instantly  out  of  possossion  :(r)  so  that  there  needs 
tM  indeceoi  ioterposition  of  his  own  officers  to  transfer  the  seisin  fh>m  the 
kiar  U>  the  partj  aggrieved. 

IL  The  methods  of  redressing  snch  injuries  as  the  crown  may  receive  from 
the  sabfect  are,— 

1.  By  mch  usual  oommon-law  actions  as  are  consistent  with  the  royal  pre- 
nifpstive  and  dignity.  As  therefore  tho  king,  by  reason  of  his  legal  ubiqaitv, 
maaol  be  disseised  or  dispossessed  of  any  real  property  which  is  once  vested  in 
Um,  be  can  maintain  no  action  which  supposes  a  dirtpossession  of  the  plaintiff; 
Mch  as  an  assiae  or  an  ejectment ;(«/  but  he  may  bring  a  quare  impeditf(t)  which 
ilvays  sappoves  the  complainant  to  be  seised  or  possessed  of  the  advowson;  and 
he  mav  prosecute  this  writ,  like  every  other  by  him  brought,  as  well  in  the 
bac's  Dench(«)  as  the  common  pleas,  or  in  whatever  court  he  pleases.  So,  too, 
lie  may  bring  an  action  of  trespass  for  taking  away  his  goods;  but  such  actions 
u«  nut  ii«iiar( though  in  strictness  maintainable)  for  breaking  his  close,  or  other 
isjory  done  upon  his  soil  or  posscssion.(to)  It  would  he  equally  tedioos 
*umI  dlficalt,  to  ran  through  everr  minute  distinction  that  might  be  r«25g 
fisaD«d  from  our  antient  books  witn  regard  to  this  matter;  nor  is  it  in  I- 
aar  degree  necessary,  as  much  easier  and  more  effectual  remedies  are  nsually 
«Uained  by  such  prerogative  modes  of  process  as  are  peculiarly  confined  to 
the  crown. 

t-  Sai'h  is  that  of  inquisition,  or  inquest  of  office  ;  which  is  an  inquiry  made  by 
the  king's  officer,  his  sheriff,  coroner,  or  escheator,  virtute  officii,  or  by  writ  to 
them  sent  fur  that  purpose,  or  by  commissioners  specially  appointed,  concerning 
any  matter  that  entitles  the  king  to  the  poHscHsion  of  lands  or  tenements,  goods 
T  .  i.^Mrl-  X)  This  i.s  done  by  a  jury  of  no  (k'toriniiiate  iiuniher,  boing  vither 
•»i\v.  «*r  U"w%,  or  nion*.  As,  lo  inquire  whether  tho  king's  tonunt  for  life  died 
•ri^ci.  whervby  the  ri'version  aocrues  to  the  kin;;;  whether  A.,  who  helti  iin- 
3i'>:.^ic-iy  of  the  crown,  died  without  heirs,  in  whieh  case  tlio  lands  lx»long  to 
••i.-  kiuz  by  esehont ;  whether  B.  be  attainted  of  trea*«on,  when^by  his  estate  is 
r-n.-.U""!   to  the  cn»wn ;  whether  C,  who  has    nur<'hase«l  lands,  bo  an  alien, 

■  -.i*  it  i*  another  caiiKo  of  forl'eilure;  whether  1).  he  an  idiot  a  nativt'tad',  and 
:.vrr:<*r%*.  to;ri-ther  with  his  lands,  appertains  to  the  custody  of  the  king;  an<l 
■:..-  r  •iiu-»iioii«*  of  like  iin|K»rt,  eoncerning  hotii  tlie  cireiimstunces  of  the  tenant 
^tvi  til*'  value  or  itientity  of  the  lands.  These  inquests  of  ofWee  were  more 
:.■*'! i-ritly  in  pnirtiee  tlian  at  present  during  the  continuance  of  the  military 
Ufiir**  :*moii;r  us;  when,  upon  the  death  of  everyone  of  the  king's  tenants,  an 

•.^i»  *l  «»t'  otlire  was  hel«l,  called  an  iufpiisitio  y/*»>Y  rnortfrn,  to  inquire  of  what 
.Avl*  ;«  aiid  iK'isi'd,  who  was  his  heir,  and  of  what  age,  in  order  to  entitle  the 
4..r*j  '.*j  hi*  niarriiiifo.  wardship,  relief, ^/W/mT->v<x//i,  or  other  a<ivantages,  as  the 
r  r  :.!:4<iAn«-e*  of  the  case  niiirht  turn  t»ut.     To  superintend  and  regulate  these 

v,i  r..^,  the  court  oi'  wanN  and  liveries  was  institute^!  hv  statute  .*>2  lien.  VI 1 1. 

■  4'f.  mhi»  h  wa*  alKdi>hed  at  the  rcstonition  of  kin;;  Charles  the  Seinnul, 
'.'X'l'.trT  with  the  oppri's>ive  tenures  upon  which  it  was  foundiNi. 

•W  sJi  Pfipinl  to  other  matters,  the  inquests  of  olHce  still  remain  in  rmoii 
i.r  c.aziil  are  taken  upon  proper  cK-casions;  being  exten«led  not  only  to     L  —  * 

•  r-.->-fi.  I-  *'*.  i"  III...    KUr.  lit.  prrn^.  13i».     V.  N.  B.  W.    TeaflHK-k, 

•  ! -•  -    %'r    i.t.  g'r*r^/lft^f^*0,  4ll'ii.  IV.  I. 

•  r  N  H  'i  (•■  KiD.!i.  u:;r.,  3-»i.  3r.. 


:■-:  i,.i*  fJij«s"ti'»n  to  iin  f  j»»i'tin»*iit  t|o<»^  not  *"'fij\  to  :ii»j«ly  wht-n*  the  kinir  i**  '.*.<  "-.r* 

,  i -' J    f»»r  it  1-  th»» 'V.«ji<f .  and  n«»c  th<*  It'^^^^'ir.  \\hi»  i«(  ^u|^|M»''♦•d  i'y  tlit»  h*:»al  Hctioii  tohi» 

-    •;     .n  1  .:  ifl  h«-M  tliat  whert*  th«*  iK»<iH4>^>.i«iii  i*.  in^t  (;>'/"<i''''v  in  t)i«>  kinir,  hut  in  le.i'^i^ 

1     ".-r.  th«*n,  if  a  •tran:!rr  «'nt»T  on  th«*  h--ii'.  ho  j:.un«i  |  o«-f  •><»:•  m  without  tnkin;; 

•  "^'T*.  'fi  «Mit  of  th'*  erown.  nii'l  may  Ikiv**  hi-*  fjiM-iiufiit  to  p^-ovfr  thi*  |MW'iiw*ioii  if 

•    »  fc:**r»*nl4  ou^l^**!.  Immmu-**  thvre  is  a  jMiH*,.>>i,in  in  ;>.//^.  and  not  in  lli«»  kifij!.  and 

\^  'rm%  ^ii^tn  i«  not  privil«'^i«il  hy  i»n'roj:utivt'.     IIfn«'r  it  fol|i»ws  that  thi*  kind's  Ux*f€ 

'  jk    ..B-«.w»  Xtmxt^  an  *jertm»»nt  to  |iuni^ii  iln»  tre>|ia'»^«»r  ami  to  n't^ttvtT  th«*  |MX!*eMion 

'  -    .  mm  lAken  from  him.    2  U^ni.  l^iMj.    (.Vo.  Kliz.  :>:;i.     Adani.4  on  ^joctm.  72.— 
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lands,  but  also  to  goods  and  chattels  personal,  as  in  the  case  of  wreck,  treasnr* 
trove,  and  the  like;  and  especially  as  to  forfoUares  for  ofTeDCes.     For  evoi^ 

jniy  which  tries  a  miin  for  treason  or  felony,  every  coroner's  inqnest  that  sitl 
upon  a  /e^>  de  se  or  one  killed  by  chanoc-medley,  is,  not  only  with  regard  U 
chattels,  but  also  ns  to  ri;al  interests  in  all  respects,  an  inquest  of  office ;  and 
if  they  find  the  treason  or  felony,  or  even  the  flight,  of  tha  party  accused 
(though  innocent,)  the  king  is  thereupon,  by  virtue  of  this  office  found,  entitled 
to  have  his  forfeitures ;  and  also,  in  case  of  chance-medley,  he  or  his  granteei 
are  entitled  to  such  things,  by  way  of  deodand,  as  have  moved  to  the  deatl 
of  the  party. 

These  inquests  of  office  were  devised  by  law,  as  an  authentic  means  to  gin 
the  king  his  right  by  solemn  matter  of  record,  without  which  he,  in  eenen^ 
can  neither  take  nor  part  from  any  thing. (y)  For  it  is  a  part  of  the  libertia 
of  England,  and  greatly  for  the  safety  of  the  subject,  that  the  king  may  ntH 
enter  upon  and  seize  any  man's  possession  upon  bare  surmises  without  the  in 
tervention  of  a  jury. (a)  It  is,  however,  particularly  enacted  by  the  statute  (d 
S3  Hen.  VIII.  c.  '2U,  that  in  case  of  attainder  for  high  treason  tho  king  shtl 
have  tho  forfeiture  instantly,  without  any  inquisition  of  office.  And  as  thi 
king  hath  (in  general)  no  title  at  all  to  any  property  of  this  sort  before  offlo 
found,  therefore,  by  the  statute  18  Hen.  VI.  c.  6,  it  was  enacted,  that  all  letten 
patent  or  grants  of  lands  and  tenements  before  office  found,  or  returned  inti 
tho  exchequer,  shall  be  void.  And,  by  the  bill  of  rights  at  the  revolution, '. 
W.  and  M.  st.  2,  c.  2,  it  is  declared  that  all  grants  and  promises  of  fines  and  fin 
fcitures  of  iiarttcular  persons  before  conviction  (whicn  is  here  the  inquest  o 
office)  are  illegal  and  void ;  which,  indeed,  was  the  law  of  the  land  in  the  reig 
of  Edward  the  Third.(n) 
*"*001         *With  regard  to  real  property,  if  an  office  bo  found  for  the  king.l 

"  -I  nuts  him  in  immediate  possession,  withoutthe  trouble  of  a  formal  cntn 
provided  a  subject  in  the  like  case  would  have  had  a  right  to  enter;  and  to 
Icing  shall  receive  all  the  mesne  or  intermediate  profits  fVom  the  time  his  titi 
acCTued.(6)  As,  on  tho  other  hand,  by  the  artkuli  tuper  carta»,(e)  if  the  king 
CBchoator  or  sheriff  seize  lands  into  the  king's  hand  without  cause,  upon  takifl 
them  out  of  tho  kiug's  hand  again  the  party  shall  have  tho  mesne  profits  r 
stored  to  hira. 

In  order  to  avoid  the  possession  of  the  crown,  acquired  by  the  finding  ( 
such  ofllee,  the  suhjoct  may  not  only  have  his  petition  of  right,  which  discio* 
new  facts  not  found  by  the  office,  and  his  monstranf  de  droit,  which  relies  on  t) 
fiicts  as  found  ;  hut  also  he  may  (for  the  most  part)  traverse  or  deny  the  matt 
of  thct  itself,  and  put  it  in  a  eoumo  of  trial  by  the  common-law  process  of  tl 
court  of  chancery  :  yet  still,  in  sinno  sjwcial  eases,  he  hath  no  remedy  left  b 
a  mere  petition  of  right.((/)  Thesti  triverees,  as  well  as  tho  momtrant  de  dn 
were  greatly  enlarged  and  regulated  for  the  benefit  of  the  subject  by  ti 
statutes  before  iiionti<ine<l,  and  others. (fi)  And  in  the  traverses  thus  given  I 
statute,  which  came  in  the  niace  of  the  old  petition  of  right,  the  party  tl 
verging  is  considered  as  the  plaintilf,(/)  and  must  therefoiv  make  out  his  oi 
title,  as  well  as  impeach  that  of  the  crown,  and  then  shall  have  judgment  qu 
manus  domini  regis  amocaintiir,  <i-c. 

3.  Where  the  crown  hath  u n ail visedlj' granted  any  thing  by  letters-patc 
which  ought  not  to  he  granted, (^)  or  where  tho  patentee  fiath  done  an  i 
•"611     '■'""'  '^''"'""**  '■•  "  I'orieiture  of  *tho  grant,(A)  the  remedy  to  repeal  t 

'  J  patent  is  by  a  writ  of  sf're  facias  in  chaneery.(i)  This  may 
brought,  either  on  the  part  of  Ihe  king,  in  order  to  resume  the  thing  grante 
or,  if  the  grant  be  injurious  to  the  subject,  the  king  is  bound  of  right 
permit  him  (upon  his  petition)  to  use  his  royal  name  for  repealing  the  patent 

w^nKh.i.Ki.  <-isiiu.uEdw.iiLo.ia  MUv.in.cu.  laji 

(oaiii-.ui-i.brh.  I.-.:.   ii(.b.j«.  VI.  (.H. 

CI  1  liiA.  40.  /I  l^vof  NW  Priu,  to,  m 

(tj  nwh.  L.  XU.  3%  If)  Mr  took  a  iL  XL 

I*,  »  Kilv.  I.  ■>,  3.  t.  II.  (')  Drrr.  IMI. 

(•>) riacfa, u su.  (Osi^.ao.  iim.m. 
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a  mrt  ftrin  (>)  And  ao  abo,  if  upon  offioe  untruly  found  for  the  king  he 
paau  Ibe  hwd  over  to  another,  he  who  is  grieved  therebj  and  traverMs  the 
Ac  iteelf  ia  entitled,  before  isane  joined,  to  a  acire  faeiat  againat  the  patoitee 

■  order  to  avoid  the  gnnuit) 

I  An  imforwtatiim  on  behalf  of  the  crown,  filed  in  the  exchequer  bj  the  Ung'a 
aioraej-graeral,  ia  a  method  of  suit  for  recovering  money  or  other  chattels,  or 
ihr  obtaining  latiafaction  in  damagee  for  any  pontonal  wrong(in)  committed  in 
At  laada  or  other  poMeuiiona  of  the  crown.  It  differs  th>m  an  iufbrmatlon 
fkd  in  Um  conrt  of  King's  bench,  of  which  we  shall  treat  in  the  next  book,  in 
that  tku  is  inHtituted  to  redress  a  private  wrong,  by  which  the  property  of  the 
cntwa  ia  affected ;  lluit  is  calculated  to  punish  some  public  wrong,  or  beinooa 
■i*d«ncanoar  in  the  defendant.  It  is  grounded  on  no  writ  under  seal,  but  merely 
oa  the  intimation  of  the  king's  officer,  the  attorney-general,  who  "  gives  the 
torn  to  nndentand  and  be  informed  of  the  matter  in  question :  upon  which 
lh(  party  is  put  to  answer,  and  trial  is  had,  as  in  suits  oetween  subject  and 
■tjict.  The  most  uiinal  informations  are  those  of  intnahit  and  debt:  iittnuioH, 
Itr  aay  treapaa  committed  on  the  lands  of  the  crown,(it)  as  by  entering  thereon 
wiifcuut  title,  holding  over  after  a  lease  is  determined,  taking  the  profits,  cutting 
tgwm  timber,  or  the  like ;  and  tUbt,  upon  any  contract  for  moneys  due  to  the  king, 
sr  far  any  forfeiture  due  to  the  crown  upon  the  breach  of  a  penal  statute.    Thia 

■  Boet  commonly  used  to  recover  forfeitures  occasioned  by  transgressing  those 
km  which  are  t^nacted  for  the  establishment  'and  support  of  the  reve-  rMM 
■at :  othen,  which  regard  mere  matters  of  police  and  public  convenience,  *• 
Wmg  Bsaatly  left  to  Lm  enforced  by  common  informers,  in  the  fui  tnm  informa- 
t  t.»  or  actiunti.  of  wliich  we  have  formerly  s]«>k«n.(o)  But  at\vr  the  attomoy- 
r-:>'rsl  hai>  iiif<>rmi.''l  ii|K>n  tlit-  brcaeli  of  a  pi'iial  law,  nu  other  information  can 
i'  m--t\\.-ti.i  ftl  Tlivre  id  aliw)  an  informulion  in  rem,  when  any  goods  are  sup- 
^•r<l  !•■  )>t^-umt'  till.'  pnigiiTty  of  the  cntwn,  nnd  no  man  ap|H-um  lo  ctnim  tlivm, 
X  '^'  •li«|>aiv  thv  title  of  iho  king.  As  untientir  in  the  cusu  of  treasure-trove, 
•Tt>k».  waif;-,  and  wtniyM,  Hciiwd  by  the  king's  officer  for  hin  use.  Upon  such 
*t.<arr  an  information  u'iih  uriuully  tiled  in  the  kind's  ex<'liei(iier,  nnd  tnereU[M>n 
iir>ri>matiiin  wun  miidoforthe  ownernf  anv)to  come  in  nnd  cliiim  the  cflVt'ts; 
K/i  SI  thr  Mimf  time  there  iitrtue<l  a  cominiw<ion  of  appniiin-mi'nt  to  value  the 
r—:*  in  the  •>Hi<-iT''*  hands  ;  mIUt  the  rt'liini  of  which,  »nd  a  Mt-ond  prochtma- 
*-".  h^l.  if  no  oliiiniant  iiiiiH'iired,  the  f^ooil^  were  supp>Ked  den-licl,  and  con- 
t'^M-i  t->  Iho  UK- of  the  erown.'f)  And  when,  in  later  tiniei*,  forfeitures  of  the 
p'-j«  tht-mM-lvi-«,  a-t  well  us  jwrxtmul  pi-nallieH  on  the  jiarlien,  were  inflicted  by 
*■■  -f  [ar. lament  for  trjns(;res?ii<ms  a^^uiiiat  the  luw«  <'f  the  cnfloms  and  excise, 
O  ^Rn-   i>nM»4  waf  nilojiled  in  onler  til  wecuiv  such  forleilcil  gixxln  for  the 

;    X     -  SI-.  ih-iUirh  the  olfeiKhT  hinmelf  hiid  exeiiiiod  tiw  reach  of  juHtice, 

-  .1  wni  -if  7«<i  trtiminto  i*  in  the  nuturt.'  of  a  writ  uf  right  for  the  king, 
t  ^'t  him  who  claims  or  usurps  any  oAice,  fninehi:«e,  or  lilwrlv,  to  ini|uire  by 
u*.  B^thorny  he  fUpiiortM  his  claim,  in  onler  to  determine  tliu  right.<,r)  It 
>  »^->>  in  <.-»!*«  of  iioii-UMer  or  long  neglei-t  of  n  franchise,  or  mis-user  or  abuse 
: ,  •-  iti^r  a  writ  comniitnding  the  defendant  to  show  by  what  warrant  he  ex- 
-— *  »a-h  m  irBiiehine.  having  never  hail  any  grant  of  it,  or  having  forfeited 
■;■  i'rlt- 1  or  abn^'.'    This  was  origiiiully  relurnable  before  the  king's  justices 


' ',:  ^-«t  B'jt  hr  fnr(n||i>n  thut.  slthimfch  it  i^>  Miiil  ihe  writ  ori|na  wsrraiiln  lim  at(ainiit 
L^  r;r,  risiiiu  or  UMIT]*  aiv  otlieo.  a  limidktion  i'  iniplitnl  bv  iho  fm-t  tlmt  il  u  in  the 
»■£.!-  -4  a  ant  of  h^hi  /ur  lAi-  itix;/.  L'|Hm  this  |irinri)>le.  when  an  aii|iliealion  wan  ma(l« 
-w  1  .->.  varrBoto  mformatioii  i<i  try  llic  validity  of  an  elm'linn  to  tli«  otfii-e  of  church- 
*tr>a.  vaii  KmroD  (aid  that  Ihis  wax  not  a  uiiirgtaiion  on  llie  nichts  or  ^irarogalivea 
^  -.M  -tnmik.  far  which  only  the  ol<l  writ  at  quo  wiirranto  lay  :  and  that  an  mforatation 
a  Uf  gf  a  qoo  wananio'rould  only  be  f(raut«l  in  ouch  nui««.  -I  T.  R.  Ml.  Sea  also  1 
tei  i:  A.  BoU.  pL  lUT.  And  the  writ  was  alra  refused  in  a  case  of  forMtnre  flf  a 
»«w.>bM.    Stoa.  B19.-CaiTTT. 

1>.U^U  ITT 
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„_„-  at  TVcBtminBter j(*)  but  afterwarda  only  •before  the  juBticcs  in  ey 
J  virtue  of  the  etututee  of  quo  irarranto,  (i  Edw.  I.  c.  1,  and  18  Edw. 
2  ;(t)  but  since  tboue  juaticcB  liave  jriven  place  to  the  kin^'ti  teniporarj'  go 
BJonors  of  assise,  the  judges  on  the  ecvcral  circuitH,  thia  branch  of  tho  st 
hath  lost  its  effect  ;(u)  and  writs  of  quo  warranto  (if  biMnght  at  all)  niusl 
bo  proeecutcd  and  determined  befoi-e  tlio  king's  justices  at  Westminster, 
in  case  of  judgment  for  tlie  defendant,  lie  shall  have  an  allowance  of  his 
chisc ;  but  in  case  of  judgment  for  the  king,  for  that  the  party  is  entitled 
such  ihiochise,  or  hath  difused  or  abused  it,  the  fVanchiae  is  either  sciaei 
the  king's  hands,  to  be  granted  out  a^in  to  whomever  he  shall  please ;  oi 
be  not  such  a  frauciiiso  as  may  subsist  in  the  hands  of  the  crown,  there  is  n 
judgment  oi'  ouster,  to  turn  out  tho  party  wlio  usurped  it.(u?) 

Tlko  judgment  on  a  writ  of  quo  tcarranto  (being  in  the  nature  of  a  w 
right)  is  final  and  conclusive  even  against  tho  crowu.(j;)  Which,  togclbei 
the  length  of  its  process,  probably  occasioned  that  clisuse  into  which  it  i 
fallen,  and  introduced  a  more  modem  method  of  prosecution,  by  infon 
filed  in  the  court  of  king's  bench  by  the  attorney-general,  in  the  natun 
writ  of  quo  warranto;  wlicrein  the  process  is  speedier,  and  the  iudgmen 
quite  BO  decisive.  This  is  properly  a  criminal  method  of  prosecution,  as  n 
punish  the  usurper  by  a  fine  for  the  usuqiation  of  the  i'ranehisc,  as  to  ou« 
or  seise  it  for  the  crown;  but  hath  long  been  applied  to  the  mere  uurpo 
trying  the  civil  riglit,  seising  tlie  franchise,  or  ousting  tho  wrongfuf  ihm» 
the  fine  being  nominal  only. 

During  tho  violent  pnx'ecdings  that  took  place  in  tho  latter  end  of  th* 
of  king  Charles  the  Second,  it  was,  among  other  things,  thought  cxi>c<tji 
new-model  most  of  the  contoralion-towns  in  the  kingdom ;  lor  whicli  pi 
t<tcA-\     >nany  of  those  *bodies  were  persuaded  to  surrender  their  charten 


inlbrmutions  in  the  nature  of  quo  warranto  were  brought  against  o 

Hup)K>sed,  or  fVei|Ueiitly  areul,  lorfeiture  of  their  franc^iiscs  Ity  uegl 

buse  of  them.    And  the  consequence  was,  that  the  liberties  of  most  of 


wore  seised  into  the  hands  of  the  king,  who  granted  them  iresh  ehartcn 
such  alterations  as  were  thought  expedient ;  and,  during  their  state  of  am 
the  crown  named  all  their  magistrates.  This  exertion  of  power,  thougl 
haps  in  xumnw  jure  it  was  for  tho  most  part  strictly  legal,  gave  a  gifat  ai 
alarm  ;  the  new-modelling  of  all  corporalions  being  a  ver}'  large  stride  to 
eslahlishiiig  arliitmry  ]iowcr;  and  (heivtiire  it  was  thought  necessary  i 
revolution  to  bridle  this  hranch  of  the  prerogative,  at  least  so  Ihr  as  re* 
the  nu'ti-opolis,  by  statute  2  W.  and  }I.  e.  t<,  which  enacts,  that  the  francU 
tlie  city  of  l^oiidon  shall  never  herealler  he  seised  or  forvjudged  lur  u 
feiture  or  misdemeanour  whatsoever. 

This  proi'ceding  is,  however,  now  applied  to  the  decision  of  corporath 
putes  between  pai'ly  and  party,  without  any  intenention  of  the  prerog 
by  virtue  of  the  statute  i>  Anne,  e.  2U,  which  permits  an  information  ni  nat 
OMO  icammto  to  be  brought  with  leave  of  the  court,  at  the  n-lation  of  any] 
desiring  to  prowcnte  the  same,  (who  is  then  stylwl  the  nlalor,)  again 
person  usurping,  intruding  into,  or  unlawfully  hoUling  any  franchise  vrot 
any  city,  boi-ongh.  or  town  corporate;  provides  for  its  spwdy  deiermiD 
and  directs  thai,  if  llie  delindant  lie  convicted,  judgment  of  ouster  (as  we 
fine)  may  lie  given  against  him,  and  that  the  relator  shall  pay  or  recei« 
according  to  the  event  of  the  suit.' 


*Tbis  statute,  wiili  regnnl  to  coxtK.  extends  only  to  eatva  where  th»  title  of  a 
to  be  a  eorjK)rutu  olHeer — an  mayor,  liuilill',  or  Irtf  man — is  in  queslivn ;  but  an  ii 
tion  to  trv  tli<i  ri^ht  of  h(>lilin)t  r  <iiurt  ix  not  wiiliiu  it,  but  ptands  ugion  the  atuin 
only,  una,  lii>iii>!  a  prnKecutiiin  in  the  mime  of  llie  king,  no  costs  are  ^Ivrn.  1  Do 
The  court  of  King's  Iteiiili,  linviiifj;  a  dioerelioniir}-  power  of  (cranling  mfonuatioli 
nature  of  quo  wiirruuio,  hud  lonp  ufo  esialilished  a  general  rule  to  guide  their  dk 
— vii.,  not  [o  allow  in  any  eu«e  an  inloruiution  in  the  nature  of  quo  wamuilo  sgal 
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r  wiaiidaimu(y)  is  :il-<>  mnde,  by  tho  eamo  statute  0  Anno.  c.  20,  n 
hetvkl  remedy,  in  tK.>  (init  plwo,  lor  roruuil  oradmisKioQ  wbera 
M  to  ui  office  or  jilute  in  imit tiach  L-orpoi-ntion  ;  nod,  KccoDdly, 
no^,  when  a  per-on  id  lof;^ily  ^xiHoiMwcd.  •Th«iK'  an  r«'»K'i 
ek  though  redress  i-t  tlie  party  iiiU'r«Mtod  may  be  hud  '>  ' 
•r  meaDB,  yet  aa  tlii<  rrHut'liisM  conci^m  the  jiutilic,  und  may 
iMration  of  jnstii  <\  lliis  prcroftatirv  writ  alHo  Ihaum  from  Ihu 
bsDch;  Gommatid:ii;^,  upon  f(ood  cauAci  shown  to  the  court,  the 
>g  to  be  admitted  r  roMiircd  to  hit)  offic-o.  And  tho  statute  re- 
turn be  immodiat'  l\  iiimlr  to  the  fimt  writ  of  mandamtu;  which 
4eaded  to  or  tr«i  r-.  i|  l.y  th«  prOM-cutor,  and  hit"  anlagunist 
ivae,  or  demur,  umi  the  wme  proceedings  may  be  had,  aa  if  an 
M  had  been  brou^M.  I'.ir  makings  fulae  retunii  and,  after  fudg- 
>r  the  prosecutor,  In  -liall  have  a  peremptory  writ  of  maiulamtu 
dmiaeion  or  restiiiuimi;  which  latter  (In  case  of  an  aolioB)  is 
t  of  reatitntion.(j .  So  that  now  the  writ  of  maitdamv»,  in  cajwa 
ta,  is  in  the  natur.  nl"  an  action  ;  wheruupon  the  party  apidying 
nay  be  entitled  U>  '  ^i'I.h,  in  <'ii!u>  it  be  the  trunchiNU  of  a  i^tlteu, 
■aii}(ii)  and  also,  m  ^'I'h^^rul,  u  ui-lt  of  irriT  m.-iy  Ik'  li;i't  thc>rt>- 

umdamiit  may  also  bo  issued,  in  pursuance  of  the  statute  11 
tse  within  the  re|;ular  time  no  election  shall  be  made  of  the 
ibief  officer  of  any  city,  borough,  or  town  corporate,  or  (beio{[ 
ifterwanis  become  void;  requiring  the  electors  to  proceed  to 
per  courts  to  bo  held  for  admitting  and  swearing  in  the  raagis- 
ively  ihtj-cn.' 


the  curt 
'nat-t.-'l.  1 

'If  l.'>:i-liiun'. 

.'■T .'[. '" ' 

■hall  l.'iLtt'.-it. 

iiL-  ri^lit  1 

K^s^ioii  or  hill  fniuohim-,  (iH>e  4  Burr.  1WJ2 ;) 
ive  u  fiiuil.  llii-y  riwolvnl  u]>on  a  now  rule, 
list  any  jH-rMin  wbo  hod  been  fix  yvan  in 
iv<-v>'r.  Iliiiikiii);  thin  too  sudden  ■  chunge 
<1  iii>i  I'xlrnd  lo  in  format  iona  tiled  by  the 
■I,  tlijii  to  any  inrnrmution  in  the  nalure  of 
;,'  otlii'e  or  IriknohL-e,  the  defendant  nii)[tit 
i  I'XtH'uti'd.  ihf  office  fornix  ; ears  or  more. 
nliy  d<-IV('l  in  the  tille  of  tLe  penwn  from 
■r-oii  hud  l»i'n  in  tlie  unili8turb(.>U  exercise 
>  ihe  (iliiifc  of  ihf  infcirnmtion.  A  tille  to 
huld  aiiotlitT  in  not  williin  iLiH  clMi»e.    2  JU.  1  S. 

,  'iK  no  nienilBT  or  officer  of  any  town  corporate  shall  be 
lii?^  cillir.-i>  or  fniMi'liisi-  »liii-li  he  hiw  enjoved  for  mz  yoarv. 
If  iiiituri'  of  II  i|i]o  ivurmiilo  is  exhiliiliil  by  leave  of  the 
I  liy  virlue  of  tin'  royul  iireropnlive.  And.  by  ttie  r«-'ent 
7S  and  li  A  7  Vi.i.  v.  Ki.  tlie  application  to  the  court  for 
ly  iKT-iin  (o  -li.'u  by  what  wurnmt  he  claims  to  exercise 
nr  ItiirjtP— ,  m  iiny  Itorovinh  within  the  Munici|>nl  Corpo- 
iii  tiv<-lv>'  nionilis  Hfler  tlif  eleelion  of  tbe  defi-ndanl,  or 
i-«)ii.ili(i.-.l-— Stk»*kt. 

.■or]-iruiiini^,  «rii«  of  mandiimus  Imve  iM-en  jtranted  to 
I  111!  ii|>)>aii[or->!"iii-ri>l.  {Stru.  it'M.)  jmrii-li  clerks.  (.Suy,  K. 
■2  l."v  1>.  1  V.'iiir.  I4:S.  .-to  to  mlniit  M-avenfierM,  tc„ 
•li.«ilrii.i-l,rof,i  pnimniiir-whool  founds!  by  ibe  crown. 
N-r  of  II  iiiiivi  r-in  ivlio  hB<l  bevn  iuipropiTlv  i<usi>end<Hl 
In  Ijk.'  iimnaer.  n  niiin.li.iiui;  »iU  li<-  to  comiH-l  a  di-an  and  chapter 
is-resiil.  iitmrv.  1 1  T.  It.  tU:!:|  >o  to  the  ercleoiaatical 
tlie  |>r..luite'of  ii  will  lo  im  executor.  1  Ventr.  33». 
>  the  juiliic  of  llic  |ir.'roK"'i<"''  court  of  < 'niit.-rbury  to  grant 
ibe  husband  of  tho  wife's  ii-tid-'  when  the  hus)>and  hiu  done  nothing 
lifhL  Stra.  f'.'l.  111''.  A  iniiiidiiniiis  will  lie  to  justice*  to  nominaM 
HT.  allhouyh  the  time  nKniioiiiHl  in  the  U  Klii.  has  eapired.  Stn. 
it  a  Mirreyor  of  the  liigliwiijs  where  the  justice*  had  not  appelated 
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Wo  hare  now  gone  throuch  the  whole  circle  of  civil  injuries,  and  the  redi 
which  the  laws  of  Kngland  have  anxiously  provided  for  each.  In  which 
etudent  cannot  but  obseirc  that  the  main  ditHculty  which  attends  their  di« 
sion  arisen  from  their  great  variety,  which  ia  a)it  at  our  first  acquaintance 
bi-eed  a  confusion  of  ideas,  and  a  kind  of  distraction  in  the  memory:  a  diflioi 
•"G61  "^^  *  little  inert-used  'by  the  veiy  immethodical  arrangoment  in  wh 
■I  tliey  arc  delivci'od  to  us  by  our  aiiticnt  writers,  and  the  numerous  tei 
of  ait  in  which  the  language  of  our  aneestui-H  has  obacui-ed  them.  Term! 
art  there  will  unaroidubly  be  in  all  sciences;  the  easy  coni-eption  and  thoroi 
compi-ehcnsion  of  which  must  depend  upon  fi'cquent  and  familiar  use;  and 
more  BubdiYidcd  any  branch  of  sdcnce  is,  the  more  terms  must  be  uped  to 
presfl  the  nature  of  these  severul  subdivinionfl,  and  mark  out  with  suffid 

Crecision  the  ideas  ihey  are  meant  to  convey.  But  I  trust  that  this  difScnl 
owever  great  It  may  appear  at  fii-st  viuw,  will  shrink  to  nothing  upoD  a  nea 
and  more  frequent  upjiroueh,  and  indeed  bo  rather  advantageous  than  of  i 
disservice,  by  imprinting  on  the  student's  mind  a  clear  and  distinct  notion  of  i 
nature  of  these  several  remedies.  And,  such  as  it  is,  It  arises  principally  Be 
the  excellence  of  our  Knglish  laws;  which  adapt  their  redress  exactly  ,to  f 
circumstances  of  the  injury,  and  do  not  furnish  one  and  the  sumo  acfioo 
dilTei-ent  wrongs,  which  are  impossible  to  be  brought  within  one  and  the  am 


nt  Iho  time  mentioneil  in  Hie  statute  13  (ico.  III.  c.  7H,  (4  East.  132;)  so  to  sipi  I 
allow  a  floor's  riite.  iibralute  in  the  firrit  insliinee.  ISiiy,  R.  1(H);)  so  to  admit  a  copvtiok 
.Ur-ftwl  to  the  lonl  oi  tlie  mnnor.  (2  T.  H.  Ii)7.  ■W4.  6  East,  431 :)  no  nlso  to  th*  lord 
hol'l  and  the  ImrjiPiwoit  Ui  attpnil  a  court,  to  present  the  conveyances  of  burgage-h 
ments.    1  Wils.  2S:!.    1  IWn.  «,.i,.  UO.    Hull.  N.  P.  200. 

W/icrf  il  ih-fs  Hi't  /•■: — It  in  a  )»>noral  nile  that  a  ninndamuH  does  not  lie  unites  the  pi 
at>pl.ving  Iia4  no  other  Hix-eific  It-jUjiI  remedy.    1  T.  It.  4(M.    3  T.  B.  l>-'>2.    ISee  Doug. . 
Thas,  it  (low  not  He  to  a  liishnp  to  license  a  curate  of  a  curacy  which  had  het-n  ti 
auxmentcNl  by  queen  Anne's  Ixiuiity.  wlii>re  the  riKhl  of  ap[iointing  vae  claimed  by 
Hi'veml  jinrtim  un<l  there  had  bti-n  'Tos'S-nominnlioiM.  because  the  ]>arty  had  anal 
i>)iiH-ifle  remedy  hy  yur.'  imiM/:/,    S"i  a  lanii'lniuiis  does  not  lie  to  tiie  )iovernor  and  c 
iwny  of  the  Hiink  of  Kn;;!lund  to  transrer  Htoi-k,  h<-causc  the  jmrty  tins  liin  ijeniM): 
a»iuin)isil,  |])on|i.  6'2^t:)  nut  tn  insert  certain  )H>rMns  in  a  poor's  rnle.  n)thoii;>h  thef 
ini^sii>n  in  idl''^il  ti>  have  Isi-n,  t'liiri-vont  their  having  votes  fiirm(-ni1>(>rsof  ]i«i4i«iB 
Stra.  I'J'i'.'.     Till'  i-<iin't  will  nut  iiwurrl  a  miindsinut  fur  the  liei-ni'iug  of  a  |iublle  hi 
(Stni.  N-'l.    Stiii.  H.  ;!1";|  imr  to  cnmiicl  adinissinn  to  the  de(,Tee  of  a  haitiuter  (D 
:i-V.:\  ordort.ir  iil  ('jvil  Ijiiv  il- jm  iidvixiUe  of  the  court  of  archcx,  (K  EiLst.  213.)  Ith« 
m'i'le  ol'ii|i]ic:d  is  1"  the  tivclvi'  juditcn:)  nor  In  ennipel  any  of  the  inns  of  court  toai 
II  (■•■ri'on  ii«  a  ^'tuch'tii,  or  to  u-sipi  r<':iM>ns  lor  ri>tu»ina  to  admit  him,  (Woolor  re.  .S) 
of  Liii.-t.lnV  Inn.   Kiti^-V  );.'n.-h.  .Mich.  T.  IKi'i.  4  li.  A  C.     5  IV.wl.  *  Rvl.:l  nor 
t".-ll.i»-  ofiiiolh-fri-.  wlii-11'thiTi-  i-iH  visitor;  nor  tn  th.-  mayor  and  eoriioralioH  of  th« 
of  I.r>nd<i)i.  to  iidiiiil  a  )H-n:>iii  to  thi>  ofHi'e  of  nuilitnr  n-ho  ha<l  served  il  tliree  vean 
t-oftiiv.ly.  li.'i-mi*»eontmn,-  Ir.  tli.x-ustom  oftho  eily.  (I  T,  H,  42:j ;)  nor  to  the  coll»i 
pby.'ii'iiin-i.  to  examine  a  doi'ior  of  |.hy«ie  who  hns  been  lii-ensol  in  order  to  hn  ( 
itdiaittiil  11  fclliiiv  of  till-  colli';'!-.  (T  T.  It.  2S2:)  nor  to  u  viMtnr  where  he  is  clearly  a 
nn'li'v  II  vi-iloi'iiil  niitlinnty.  {2  T.  It.  "4.*>;J  nor  to  rr«r»rv  a  minister  of  an  endowM 
M'ntiu«  m.-iliii;:-liriii«.-.  fur"  illi"  lui'^  l"-in  U-fore  n-pilarly  admitltil  he  mav  try  hi* 
in  an  ii'tion  I'm- nion<>y  bad  «ti<l  mi-ivt'd.    2  T.  K.  I'.li*.     A  mnndnmus  is  |.Tanted 
for  I'ulilii-  ]MTson*  mill  to  coTtijH-l  the  jiirfiTinaniM  of  public  duties,     lli-nre  the 
will  not  |fr:iiil  il  ton  ti-niliti^r-i-oipiriitii.m  at  tliein^litneeof  oneof  its  memliers,  toe( 
th.-  prixluiiion  of  aii-oiiiit-i  to  .li-diin-  u  <livid.-n<l.    2  B.  &  A.  62t1.    5  K  A  A.  8Wi, 
nioileof  liiiryiii]!  the  di-iid  if  a  miilliTof  i-i'di-sJHstical  eopni&ini-e:  and  therefore.  ' 
the  (iti'-'tion  was  wli<'lhi-r  u  ]inrisliloner  bud  ii  ri;:ht  to  bi'  liiirieil  in  a  rimreliyard 
iron  collln,  whielt  was  a  new  tinil  tiiiiisiial  mode.  thi>  court  refused  a  mnndamu*.    : 
A.  WW.     The  court  have  no  jHiwer  to  Krant  a  niaodiinios  to  jusliees  to  coin|>el  ih 
come  tna  |iaHindiir  d<-<-isioii.  us,  iiimnki'  an  orilerot'maintenntieeon  a  [utrtieuUr) 
The  iidniiosion  uiidi-r  a  iiiandiiniiis  jiives  no  ri|;ht.  Init  only  a  legal  possestunn.  to  • 
the  jiarl  vtoii-s.it  bin  rij;lit,  if  lie  li:is  anv.     llenee  iwn  /'inV  i7>YfH«  has  Iieen  holden 
W  a  phkI  n>tiirn  to  a  tiiaiidiimus  to  siv<-»r  in  a  ehun-h-warden,  (Stn.  KtM,  893,)  l>«ci 
in  diri>i-ti>d  only  In  ii  iitinisti-riiil  othcer.  ivhn  is  to  do  his  duty,  and  no  inconvenien 
follow:  tor  if  tli>>  piirtr  hns  ari):ht.  ht^oujihl  to  lie  admitted ;  if  h«  has  not.  the  adn 
will  do  him  no  good.     AVhi^rever  Hie  oftiivr  is  but  ministerial,  h«  is  to  «xocule  bii 
let  the  eonsi-quence  l>e  what  it  will.    Stra.  805.— Chittt. 
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teriptinn  ;  n  hersby  sverjr  inftii  knows  what  BBtiBbction  be  ia  entitled  to  expect 
ttm  tM  fMiurti  of  juatice,  snd  m  little  as  poMible  is  left  in  the  breast  of  the 
piei-^  wb'  ti!  ibe  mv  appoints  to  administer  and  not  to  prescribe  the  remedj. 
Ar  .  i  I  I  '  iitnre  to  sMrm  that  there  is  hardly  a  poesible  injniy,  that  can  be 
o  Um  peraon  or  property  of  another,  for  which  the  party  injured 
remedial  writ,  conoeived  in  snch  terms  as  are  properly  and  un- 
; .  ,     d  to  bis  own  particular  grievance. 

].  <  i«l  peraooal  actions  which  we  have  cnrsorily  explained,  aa  debt, 

ir, .  . . .  .  ,  lie,  action  on  the  caeo,  and  the  like,  it  is  easy  to  oMerre  how  plain, 
nrnpicnoas.  and  simple  the  remedy  is,  as  chalked  oat  by  the  antient  common 
Uw.  In  ibe  mciliods  prescribed  for  the  recovery  of  landed  and  other  perma- 
»mi  pfTiparty,  a^  the  right  is  more  intricate,  the  feodal  or  rather  Norman  remedy 
ht  real  actions  is  somewhat  more  complex  and  difficult,  and  attended  witn 
>i'«e  delays.  And  since,  in  order  to  obviHle  those  difficulties  and  ro-  r-MRT 
inmcfa  those  'delays,  we  hare  permitted  the  righte  of  real  property  to  '■ 
he  drawn  into  question  in  mixed  or  personal  snits,  we  are  (it  must  be  owned) 
•Uifced  to  bare  recourse  U>  snch  arbitrary-  fictions  and  expedients,  that  unless  we 
had  developed  their  principles,  and  traced  out  their  progress  and  histoiy,  our 
fnaeat  svnt^m  of  remedial  jurisprudence  (in  respect  of  landed  property)  would 
ifiprar  tlie  most  intricate  and  unnatural  that  over  was  adopted  by  a  free  and 
ralicht^Dcd  people. 

Bal  thin  inlrit-acy  of  our  legal  process  will  be  found,  when  attentively  con- 
M^nd,  to  be  one  of  those  tronblusome,  but  not  dangerous,  evils,  which  have 
tkrir  mot  in  the  iVsmo  of  our  constitution,  and  which  therefore  can  never  be 
-.rt-i  with'tut  haeanlin);  ororythiiiK  ihiit  ia  dear  tons.  In  abaoluto  govem- 
:  ■  ti-,  wl»'n  nt-w  arniiim-nifiiw  of  pro[KTty  and  a  gradual  change  of  manners 
i-r.  ilt-»truyfd  ihi;  <irii;inal  iiieuB  on  which  the  lawn  were  dcriHod  and  esta- 
t-  •hr-l.  iliv'|irint-e  by  hiH  thlict  may  promulgo  a  now  co<k>,  more  suited  to  the 
;n.^i.t  (-mtTgi'ncivH.  Hut  whi-n  lawH  are  to  be  framed  by  jxtpular  assemblies, 
-ixi  ..f  the  Tvpn-ttontativc  kind,  it  im  too  herculean  a  tank  to  begin  the  work  of 
>.r*'ait<>n  afrvttb,  snd  (-xlrat-t  a  new  system  from  lhi>  diricorilant  opinions  ol 
*..'tv  than  tivi<  hundrtHl  councilors.  A  single  Ii-gislator  or  an  enterprising 
k-T-ivign.  a  Solon  or  l.ycnrgus,  a  Justinian  or  a  Frederick,  may  at  any  time 
f  "m  B  (-onc'i^.  anil  pi'HiapH  a  uuiform,  plan  of  juNtico :  and  vvil  betide  that 
;f*««ni[xui>u'«  BuKjcct  who  quentions  iti*  wiwiom  or  utility.  But  who  that  is 
iTf^aaini*^  with  the  difficulty  of  new-niiHtelling  any  branch  of  our  statute  laws 
Tir-Hijfh  r*-lating  but  to  roadn  or  to  parish  settlements)  will  conceive  it  ever 
I'.k^t'^  In  alter  any  funduniental  point  of  the  common  law.  with  all  its  append- 
(jMaad  (-"nK-qufntN,  and  sot  up  anotlu-r  ruk'  in  itn  steads  When  therefore, 
V}  -.hr  iiradual  influence  of  tureign  trade  and  domestic  tranquillity,  the  spirit  of 
wir  oii!iiar\-  tenures  )K-gan  to  decay,  and  at  length  the  whole  structure  wan  re- 
Mn-Tnl.  the  judges  quickly  perceived  that  the  forms  and  delayn  of  the  old  Icodal 
a>nn>nB  ■gnanle'l  with  their  several  outworks  of  essoins,  vouc hen,  aid-pray- 
*f«.  aad  a  hundred  other  fonutdabic  intrenchments)  were  ill  salted  to  that 
•^.i*  •imple  and  commercial  mode  of  property  which  succeeded  the  r^tao 
iir^tr.  and  rw|uirwl  a  more  sin-edy  ilccidion  of  ritfht,  to  fitcilitale  ex-  '■ 
■^uif^  and  alienation.  Yet  thcv  wixfly  avoided  soliciting  any  great  legislativo 
;w  ^sliiin  in  the  •ild-<.-<(lHbliHlie<{  tonnn,  which  might  have  been  productive  of 
••*w<l»rA<«s  more  nunieroUN  and  extennive  than  the  most  penetrating  genius 
"^ri  frirrvM' :  but  leO  them  a*  they  were,  t<)  languish  in  obscurity  and  oblivion, 
%:■'.  <«'fa«v»ared  by  a  sericti  of  minute  contrivances  to  acconimo<late  such  per- 
•  «al  a^-iKHt*.  a*  wen-  then  in  us«.>,  to  all  the  most  nsefVil  purposes  of  remedial 
wa<r* :  and  where,  tbr^mgh  the  dn.'uil  of  innovation,  they  hesitated  at  going  so 
Iv  ^  prrliaps  their  good  i>eiiw  would  have  ]>ron)pted  them,  they  letl  an  open- 
ly fiv  tb*  non  liberal  and  enleq>riiting  judges,  who  have  sat  in  our  courts  of 
af^y.  lo  abow  them  their  error  by  supplying  the  oniiiNions  of  the  courta  of 
hw  JkmA,  MBC*  the  new  exMnlivnts  have  been  refined  by  the  practice  of  more 
Aaa  a  eesurj,  Bwl  are  sufficiently  known  and  understood,  they  in  general 
■sail  iW  pupoee  of  doing  speedy  and  substontiat  justice,  touch  better  than 
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could  now  be  efTectod  by  any  grctit  fundamental  altcrationB.  The  only  difflcali 
tbnt  attends  thorn  aritn.'^  from  their  tiotions  and  circuities :  but,  whon  once  i 
Lave  diBt'Ovci-ed  the  )>i-oi>er  flew,  that  labyrinth  is  easily  pervaded.  Our  synle 
of  remedial  law  reKcmbles  an  old  Kotbic  enntle,  erected  in  the  days  of  ebivulr 
but  fitted  up  for  a  modern  inhabitant.  The  moated  ramiiarts,  the  embattli 
towers,  and  the  tropbied  hallD,  are  mugnifiecnt  and  venenible,  but  utmlow%  at 
thereibrc  neglected.  The  interior  apartments,  now  uctommodated  to  daily  m 
are  cheerful  and  commodious,  though  their  approaches  may  bo  winding  ai 
difficult. 

In  this  part  of  onr  di.<iquisitionH  I  however  thought  it  my  duty  to  unfold,  i 
fiir  an  intelligibly  1  could,  the  nature  of  these  real  actions,  as  well  as  of  person 
remedies.  An<i  this  not  only  because  they  are  still  in  force,  atill  the  law  of  tl 
land,  thoufrh  obsolete  and  disused,  and  may  perhaps,  in  their  turn,  be  hereofte 
with  some  necessary  corrections,  called  out  again  into  common  use;  but  all 
*'2&i'\  '"^'■""^i  ^^  "  "^"sible  *writcr  has  well  obscr^'ed,(2)  "whoever  considci 
J  how  great  a  coherence  there  is  between  the  several  parts  of  the  law,  u 
how  much  the  reason  of  one  case  ojh'Hs  and  depends  upon  that  of  another,  wi 
I  presume,  be  tar  from  thinking  any  of  the  old  learning  useless,  which  will  i 
much  conduce  to  the  peifect  understanding  of  the  modern."  And,  beside*, 
ehould  have  done  great  injustice  to  the  founders  of  our  legal  constitution,  had 
led  the  student  to  imagine  that  the  remedial  iustruments  of  our  law  were  ori^ 
ally  contrived  in  so  complicated  a  form  as  we  now  present  them  to  his  viet 
had  I,  for  instance,  entirely  passed  over  the  direct  and  obvious  remedicH  I 
assizes  and  writs  of  entrj-,  and  only  laid  before  him  the  modem  method 
prosecuting  a  writ  of  ejectment. 


CHAPTER  XVIIl. 


OF  TUB  PURSUIT  OF  REMEDIES  BY  ACTION;    AND  FIRST  OF  THE 
OHKIINAL   WRIT. 

»i}-n-\  *HAViNa,  under  the  head  of  re'lrfss  by  suit  in  courts,  \tointed  out  in 
"'  ■'  preceding  pages,  in  the  first  place,  the  n a fwre  and  several  ^wtrt  of  coi 
of  justice,  wherein  remeiiies  are  administered  for  all  sorts  of  private  wron 
and,  in  the  second  place,  shown  to  which  of  these  courts  in  particular  appl 
tion  mast  bo  made  for  redress,  according  to  the  distinction  of  injuries,  or 
other  words,  what  wrongs  are  cfujHi^iibte  by  one  court,  and  what  by  anolhei 
])roceedci!,  under  the  title  of  injurifS  troff»i;afife  by  the  courts  of  common  lau 
define  and  explain  the  speeifical  remedies  by  action  provided  for  everv  poss 
degree  of  wrong  or  injuiy-.as  well  such  remedies  as  are  dormant  and  out  of 
as  those  which  arc  in  everj'  day's  practice,  apprehending  that  the  reason  of 
one  could  never  be  clearly  compi-ebended  without  some  acquaintance  with 
other;  and  I  am  now,  in  the  last  place,  to  examine  the  manner  in  which  t) 
Mveral  remedies  are  puniued  and  ap]>lied  bj'  action  in  the  courts  of  coiu' 
law;  to  which  I  shall  afterwards  sulijoin  a  brief  account  of  the  proooediuf 
courts  of  equity. 

In  treating  of  remedies  bj-  action  at  common  law,  I  shall  confine  mysel 
the  modem  method  of  pnu-ticc  in  our  courts  of  judicature.  For  tliouf 
thought  it  necessary  to  throw  out  a  few  obserrations  on  the  nature  of 
*2711  '^''''"^t  however  *at  present  disused,  in  order  to  demonstrate 
-'  coherence  and  uniformity  of  our  legal  constitution,  and  that  there 
no  injury  so  obstinate  and  inveterate  but  which  might  in  the  end  be  er«di< 
by  some  or  other  of  those  remedial  writs;  vet  it  would  be  too  irkfiome  a 
to  perplex  both  my  readers  and  myself  with  explaining  all  the  mles  of 

(•)  Uiwk.  llir.  C«.  Utt.  pnt 


iWiU.]  PRIVATK   WKONG9.  S7I 

ihgia  UwM  nhatAvtc  ■etiotui,  which  am  fn^incnlly  mc-n>  jirtnitivo  ^statiliiib* 


I  gToand*  of  tho  law.  WKvn.'Vi'r  I  iippreht-nd  tiivy  mny  At  nit 
tew  to  tU*  •■(!,  1  ahall  «ti4linT»ur  to  hint  8t  tlictn  JDclttcnloIIv. 
rkftti  lltocvlbr*.  the  atiident  may  expMit  in  tbi«  nn4  the  sacceeaing  G])a[ituri 
•  aenniit  of  tba  mirtbod  of  nrooMdinf;  in  Ani  proaocaUDK  a  suit  upon  any 
km  ptnanai  wriu  w«  have  bcfora  spokon  of,  in  tbo  conn  of  common  pUaa 
^■■rilmti'r,  tliat  bving  thn  nourt  originnlly  cunKtitulvid  for  the  prosecution 
Jl  dril  Mtiofu.  It  i*  true  that  t\w  emtrU  of  kingV  Ix-nch  nml  tfxehoquoR 
nier.  wilbiiat  entmnrbinv  npon  Kntiont  foniw,  in  cxt^'tui  their  nMiiecIlN 
I  lo  tbe  luioeMitks  <?  modern  timm,  have  now  ohtain«<i  a  ( 


'  *"J!^|*^K 


lArtiMi  and  oMtnisaiioo  at  v«iry  many  elril  »uiUt ;  but  as  eauitvM  aru  tboroin 
laelMl  by  miwth  Ui«  imbw  adTocatcH  and  altoruova,  and  tbo  iteveral  oouria 
Ihair  JMffva  havM  an  aoUn  comma nication  with  uiaob  other,  the  mclhoda 
Awwa  hT  pracoadntf  ar«  to  all  inatCTial  nwpoete  thv  Miruc  in  all  of  thorn. 
nurtor  hintoryfu)  of  Ihn  prognw  of  a  »nit  tbrou}^ 
1,  wo  •nbnll  at  tlio  xamv  time  giv*  a  gontiral  ft-ra 
mat  of  tlw  procavdinjpt  of  tho  other  two  w>urt»;  taking  Dotirn,  *■  "  * 
vnr,  of  any  eotuUenbltt  dilTi-ivnoe  in  th<!  local  pructk'^  of  oach.    Ami  thfl 

•  abalxad  will  nwraorer  afford  ua  nome  general  idea  of  tlie  conduct  of  A 

•  m  Um  infcrior  coarta  of  common  law,  tJioite  in  dtiofi  and  boroughs,  or  Id 
a»vn-lwrua,  or  biindr«d  or  county  conrt ;  all  which  conform  (as  Dear  aS 
'  k«)  to  tb«  tixample  of  tho  naperior  tribuoalB,  to  which  thoir  causm  may 
MMy  b«,  in  aoiae  ataga  or  othvr,  removed. 

hm  noai  naiaral  anu  ponpicnoiui  wav  of  conaidorinf;  tho  subject  hel>>ro  u 
ha  (I  a|*pnh(itid)  10  pnnnia  it  in  the  onler  and  mrthoit  wbcri*in  tll<^  pro- 
tmgt  thrmsrlTM  follow  mch  other,  rnthor  tliiin  to  dintnict  and  xulMlividn  li 
ay  rrr.r.-  I.  ■  :i.  a'  Mr.-.l-,-:-<  Tl..'  ■'^■i,.  r:i!,  ;!u  r.-fiir.',  ami  or-k'riv  jHirta  of  a 
"••:  1     :  ■.■■■,_■     11.   ,i.    . --.  :i.  Thi' i.l.-a.iiiig«;  4.  The 

imr;   5.  The  trial;   6.  The  jnagmcnt,  and  ita  incidents;  7.  The 
I  nalarv  of  appeals  ;  8,   The  execution. 

_ .  of  tho  original,  or   original   writ;'  which  is  the  beginning  or 

itioD  of  the  suit,     nbeu  a  person  bath  roceived  an  injuiy,  and  thinRs  it 

hi*  while  to  demand  a  satii^facLion  for  it,  ho  is  to  consider  with  himaclf, 

»  advice,  what  redress  the  law  has  given  fur  that  injury ;  and  thereupon 

aake  application  or  suit  to  the  crown,  the  fountain  of  all  justice,  for 

articular  fpet-ilic  remedy  which  ho  is  ilctcmiined  or  advised  to  puraua. 

money  due  on  bond,  an  action  of  deht ;  for  goods  detained  withoat 

M  action  of  driinue  or  trovfr ;  or,  if  taken   with    force,  an  action  of 

n  *et   armis ;  or  to  try    the    title  of  lands,  a  writ  o/  entry,  or 

€  irespaas    in    fjfctmint ;  or  for  any  consequential   injurj-   re- 


TL\ 
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•  recent  pul'lirslion*  of  Mr.  Sorjl.  ^-Ilon  and  Hr.  Tidd.  and  thene  of  Hr. 
Ir.  Le«,  DOW  aflord  Rlill  more  fxpticil  information  on  the  lubjcct  of  Practioa. 

t  p— ing  the  6  *ieo.  IV.  r.  !W.  one  |n«at  ohjpcf  of  iirooeedtng  by  spadal 
la  eonpf-l  lfaf>  dpfendant  tn  lirinft  ■  writ  of  error  in  parUament,  if  be 
alaf  1  bot  that  act  harinit  rmtniitipd  writs  of  error  upon  judgmenta,  even 
■bImb  tbedefendnnt  find*  Inil  in  ^rror.  proceeding*  are  now  mora  ft«^ 
im  in  the  court  of  Common  Pleat  and  b;  latitat  in  tbe  King's  Benoh,^ 
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ceived,  a  special  action  on  the  case.    To  tliis  end  ho  is  to  sne  out,  or  purcbas 
by  paying  tho  stated  fees,  an  original,  or  original  writ,  fW>m  tbe  court  a 
chancery,  which  is  the  officina  justitio!,  the  shop  or  mint  of  justice,  wherein  ai 
the  king's  writs  are  framed.*     It  is  a  mandatory  letter  from  tho  king,  in  parct 
ment,  sealed  with  his  great  seal, (6)  and  directed  to  the  sherilf  of  the  count 
wherein  the  injury  is  committed,  or  supposed  so  to  be,  requiring  him  to  con 
mand  the  wrong-doer  or  party  accused  either  to  do  justice  to  the  complainan' 
or  else  to  appear  in  court  and  answer  the  accusation  against  him.     Whatcvc 
the  sheriff  docs  in  pursuance  of  this  writ,  ho  must  return  or  certify  to  the  com 
of  common  pleas,  together  witli  tlie  writ  itself;  which  is  the  foundation  of  tli 
jurisdiction  of  that  court,  being  the  king's  warrant  for  the  judges  to  procec 
to  the  determination  of  the  cause.     For  it  was  a  maxim  introduced   by  tl 
Normans,  that  there  should  be  no  proceedings  in  common  pleas  before  tl 
king's  justices  without  his  original  writ;  because  they  held  it  unfit  that  tha 
justices,  being  only  the  substitutes  of  the  crown,  should  take  cognizance  of  an 
thing  but  what  was  thus  expressly  referred  to  their  judgment.(r)     Howevc 
in  small  actions  below  the  value  of  forty  shillings,  which  arc  brought  in  tl 
court-baron  or  county-court,  no  royal  writ  is  necessary';  but  the  foundation  i 
such  suits  continues  to  be  (as  in  the  times  of  the  Saxons)  not  by  original  kt 
but  hy  plaint ;(^d)  that  is,  by  a  private  memorial  tendered  in  open  court  to  tJ 
judge,  wherein  the  party  injured  sets  forth  his  cause  of  action;  and  the  jndi 
is  bound  of  common  right  to  administer  justice  therein,  without  any  spec 
mandate  from  tho  king.     Now,  indeed,  even  the  royal  writs  are  held  to 
demandable  of  common  right,  on  paying  the  usual  fees ;  for  any  delay  in  t 
gnmting  them,  or  setting  an  unusual  or  exorbitant  price  upon  them,  would 
a  breacn  of  magna  carta ,  c.  29,  "  nulli  vcndeniuSf  nulli  negabimus  aut  differem 
justitiam  vel  rectum,*'* 

♦2741  ^Original  writs  are  either  optional  or  peremptory;  or,  in  the  langns 
J  of  our  lawyers,  they  are  either  a  praecipe,  or  a  si  tefecerit  secumm.(e)  1 
prcecipe  is  in  the  alternative,  commanding  the  defendant  to  do  the  thing  rcquir 
or  show  tho  reason  wherefore  he  hath  not  done  it.(/)  The  use  of  this  writ 
where  something  certain  is  demanded  by  the  plaintiff,  which  it  is  incumbent 
the  defendant  himself  to  perform ;  as,  to  restore  tho  possession  of  land,  to  { 
a  certain  liquidated  debt,  to  ])ertbrm  a  specific  covenant,  to  render  an  accoa 

(*)  Finch,  L.  237,  (•)  Floch,  L.  267. 

[_')  Fli-t.  /.  2,  c.  U.  (0  Append.  No.  lU.  { 1. 

(fi  Mirr.  c.  2,  ^  3. 

'  But  in  i)ori*onal  notions  the  use  of  the  original  writ  is  abolished,  by  the  statute  2 
IV.  c.  39,  altlioujzh,  us  it  i.s  still  necessary  in  real  actions,  some  account  of  it  maj 
useful.  In  the  old  notion  of  ejectment,  which  has  been  before  described,  but  whic 
now  alw)  abolished,  nltliough  its  existenc«)  wns  supposed,  it  was  in  fact  never  sued  ou 
Stew.\rt. 

*But  to  entitle  a  party  to  jirooeed  by  original  the  debt  must  amount  to  10/.  5  ( 
II.  c.  27,  8.  5. — since  e.x tended  to  15/.  by  51  Goo.  III.  c.  124,  s.  1.  57  Geo.  III.  c. 
These  latter  acts  have  in<leed  both  expired :  but  it  is  presumed  they  will  be  revivec 
the  present  year.  It  is  also  a  rule  in  the  King's  Bench,  if  the  plaintiff,  proceeding 
original,  recover  less  tlian  5(V.,  he  will  be  entitled  to  no  more  costs  than  if  he  had 
ceeded  by  bill,  except  in  oases  where  he  could  not  proceed  by  bill,  as  for  outUiwrv, 
R.  M.  23  Geo.  III.  But  though  in  an  action  on  a  bond,  with  a  penalty  above  51^., 
plaintiff  recover  20/..  yet  lie  will  be  entitled  to  costs  of  suit  by  original.    2  Chit>  R.  ] 

This  writ  does  not  lie  against  an  attorney  or  officer  of  the  court  unless  sued  witi 
unprivileged  j)erson  :  neith(>r  doos  it  lie  against  a  prisoner  in  the  actual  custody  of 
marshal.  It  is  the  only  mode  of  proceeding  against  peers,  (3  M.  4  S.  88,)  corporal 
or  hundredors  on  the  statutes  of  hue  and  cry,  Ac,  (Tyre,  11.  Barnes,  415,)  or  for 
pur|>ose  of  outlawing  the  defendant. 

One  advantage  of  proceeding  by  tliis  writ  is.  that  if  a  writ  of  error  be  brought  for  d 
it  must  be  brought  direct  into  parliament,  instead  of  first  into  the  exchequer-chai 
and  from  thence  into  parliament.    1  Sid.  424. 

Where  the  demand  exceeds  4<)/.  a  fine  is  jmyable  to  the  king  on  these  writs  by  wi 
composition  for  the  liberty  of  suing  in  his  court,  which  fine  is  estimated  aocording  t 
amount  of  the  demand,  jmving  6«.  Sd,  for  every  hundred  marks,  or  lOv.  for  every 
l^re,  58.  G.  R.  U.    0  W.  &  *M.  R.  B.    Tidd,  8th  ed.  IOI.-Chittt. 
1S4 
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mi  Um  like :  in  all  which  CMea  the  writ  ii  drawn  up  in  the  form  of  ■  praeipe 
•r  wdMBd,  to  do  thne  or  ehow  csnee  to  the  contrary ;  giving  the  defeoduit 
kit  thme»,  to  redreee  the  ityniy  or  itand  the  suit.  The  other  ipeciee  of  originml 
vrite  ie  csUmI  ft  n  feeait  te  teainim,  ftom  the  words  of  the  writ;  which  directs 
lim  •beriff  to  CMue  the  defendant  to  appo«r  in  court,  without  any  option  given 
ym,  prorided  the  pluntiff  givei  the  sheriff  security  effectnally  to  prosecute  bie 
tlsim.(«)  This  wnt  is  in  use  where  nothing  is  specifically  demanded,  but  only 
BMUenction  ia  general:  to  obtain  which,  and  minister  complete  redrew,  the 
isicrrention  of  some  judicature  is  necessary.  Such  are  writs  of  trespass,  or  on 
tL«  caae,  wherein  uo  debt  or  other  specific  thing  is  sued  for  in  certain,  but  only 
dama^^ce  to  bo  aasesscd  by  a  jury.  For  this  end  the  defendant  is  immediately 
eaUtU  Bpon  to  appear  in  court,  provided  the  plaintiff  gives  good  security  <a 
fcosnating  hie  claim.  Bothspeciesof  writs  are  (esfed,  or  witneraed  in  the  king's 
e«n  Bame:  "witness  oureelvea  at  Westminster,"  or  wherever  the  chancery  may 
Wbeld. 

The  semrily  here  spoken  of,  to  be  given  by  the  plaintiff  for  proseoating  his 
daiu,  ia  common  to  both  writs,  though  it  gives  denomination  dhly  to  the  latter. 
The  whole  of  it  is  at  present  become  a  mere  matter  of  form;  and  John  Doe  and 
Bichard  Rue  are  always  returned  as  the  standing  pledges  for  this  parpose.  The 
aati«Bt  nae  of  them  was  to  answer  for  the  'plaintiff,  who  in  case  he  ra»7R 
broaght  an  action  without  cauite,  or  failed  in  the  prosecution  of  it  when  I- 
bniagfat.  woH  liable  to  an  amercement  from  the  crown  for  raising  a  false  a 


1  HO  the  form  of  judgment  still  isYA)  In  like  manner,  as  by  the  Gothic 
foutitnlJonH  no  person  was  permitted  to  lay  a  complaint  against  another  "  nisi 
iv'  t^r.^ura  nut  »iMi'ifiiiiliont  trium  Ustium,  qiio-I  actianfm  vfUit  pmeqw;'\t)  and 
i<  hv  (111-  luwK  or'  Siiiicho  I.,  kiiii;  of  Pnrtupil,  dumngcB  were  given  against  a 
[laintifT  wliw  pr<)«c«-utc(l  s  grounJtvtw  action. (A) 

Tbr  day  I'n  which  the  (k-lvndant  is  ordered  to  appear  in  court,  and  on  which 
tiir  ahi-riff  i!>  lt>  bring  in  the  writ  and  report  huw  tiir  he  has  obeyed  it,  is  called 
\w  rilurn  ul'  the  writ :  it  lK.-irig  then  rctumuil  hv  btm  to  the  king's  justices  at 
ffr-tmitiMi-r.  And  it  is  always  made  returnafdc  at  the  distance  of  at  least 
±:tn-n  days  from  the  date  or  lt»tf.  that  the  defendant  may  have  time  to  ci>me  up 
:,  U'..«tniinsicr.  cTvn  from  t lie  most  remote  parts  of  tlie  kingdom;  and  upon 
fc.ibr  -lay  in  one  of  the  four  Urma,  in  which  the  court  sits  for  the  despatch  of 

Til*  -v  tiTniH  are  Hnjipnwd  tiy  )fr.  Scldoi)(0  to  have  been  instituted  by  William 
•■.'  <'<-n-)uen>r:  but  Sir  llt-nrv  S[K-lniuii  halli  ck-urly  and  learnedly  shown,  that 
ti'v  werv  gruduutlv  forincd  fnmi  the  canonical  conMi  tut  ions  of  the  church; 
tni.iT  inde»-J  no  irfjicr  than  lluwe  leisure  si-Ufams  of  the  year  which  wore  not 
"•Qpittl  by  ihe  i;n*ut  fcHtivals  or  fodls,  or  which  were  not  liable  lo  the  general 
iT'^siion-t  (>l~  rural  buKiiicHii.  Thruu)rhout  all  ('liristcndoin.  in  very  early  times, 
'::r  « li<-)r  ytiir  wu*i  one  omlinual  term  for  heaving  and  deciding  cnuscn.  For 
::irt'i,n>tian  maiii^tratcA,  todiHtinguJHh  tbi'mrH'lves  from  the  heatheni*,  who  were 
ft-.rvincly  •upcr»>tiiious  in  (he  oliser\-ati(ni  of  their (/<m  /nufi  et  nrfaxti,  went  into 
S'untrary  exirvniv,  and  administered  justice  u)>on  all  days  alike.  *Till  r«>>7i) 
•I  IrDgtb  the  i.-hun.-h  interpost-d  and  excniiite<l  certain  holy  seasons  frvm  *■  ~ 
>:Di  prrfaneil  by  the  tumult  of  fureuHic  liligiilionH.  As,  particularly,  the  time 
f/Alvcnt  aii<l  t'liristmas.  which  gave  rise  to  the  winter  vacation;  tfie  time  of 
l>tii  and  KaMer,  wlii<'h  ireattil  thai  in  the  fpniig;  the  lime  of  Pentecost,  which 
)4^>laenl  ibv  third  ;  and  the  long  vacation  iKlweeii  MiilHumineraiid  Micbaclit;AS, 
■  Lab  «««  aUoweti  for  the  liay-tiuie  and  harvest.  AH  Sundays  kIm),  and  some 
jaftM-olar  (nrtivals,  as  the  duyr<  of  the  puritii-iition,  ns^-cnsion,  and  some  others, 
*<-rr  larladed  in  the  same  )<n>liibitiiin  ;  which  wsd  established  hy  u  canon  of  the 
*k«rrh.  A  It  Ml.  and  was  fnrtificd  by  an  iinperiul  constitution  of  the  yi 
T^idoMB*.  comi>ri!>ed  in  the  Tlieislosiui)  <tHle.l»0 

Afterworda,  when  our  own  le};ul  constitution  cumu  to  bo  settled,  the 

iftafpaiXkii.ti.  (•iwoj.rn.inM.uH.tt. 

ft  ■B<i.»i  WL  I'.  .;..■  *m^.  I.  X  »fc^ 
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tnencGment  and  duration  of  our  law-termB  were  appointed  with  an  eye 
canonical  iirohilntlons ;  and  it  was  ordered  by  the  luws  of  king  Edward  1 
fes8or,(n)  tliat  from  advent  to  tlie  octavo  of  the  opipliuny,  fi-om  septuag 
the  octave  of  EaMt«r,  from  tliu  ascension  to  the  octavo  of  Pentecost,  a 
three  in  the  afternoon  of  all  Saturdays  till  Uonday  morning,  the  peace 
and  of  holy  church  shall  be  kept  throughout  all  fhe  kingdom.  An<j 
travajmnt  was  afterwards  the  regard  that  was  paid  to  these  holy  tin 
thougli  the  author  of  the  Mirror(o)  mentions  only  one  vacation  of  i 
sidentble  length,  containing  the  months  of  August  and  September,  yet 
is  expre88,(/>)  that  in  tlio  reign  of  king  Edward  the  First  no  secular  pii 
be  held,  nor  any  man  sworn  on  the  evangelists,(f )  in  the  times  of  adven 
PentecoHt,  harvest,  and  vintage,  tlio  days  of  the  groat  litanies,  and  all 
festivals.  }iut  he  adds,  that  the  bishops  did  nevertheless  grant  dispei 
(of  which  many  aro  j>reH<.^n'cd  in  Hymer's  Faedera,)(r)  that  assizes  an 
*2771  "''p'^t  '"^  taken  in  some  of  these  holy  seasons.  And  soon  aflor 
■I  genei-al  'dispensation  was  established  by  statute  Westm.  I,  3  Bi 
51,  w^hich  declare.^,  that  "  by  tlio  assent  of  all  the  prelates,  asaizes  of  n 
teisin,  mi>rt  d'ancestor,  and  rlnrrein  presentment  shall  l>e  taken  in  advent, 
gesima,  and  Lent;  and  tliat  at  the  special  i-equcst  of  the  king  to  the  b 
The  portions  of  time,  that  were  not  included  within  these  prohibited  i 
fell  naturally  into  a  fourfold  division,  and,  from  some  festival  day  thai 
diately  preceded  thoircomracnecment,  were  denominated  the  terms  of  St 
of  Easter,  of  tho  Holy  Trinity,  and  of  St.  Michael :  which  terms  have  bo 
regulated  and  abbn^viatcd  bv  several  acts  of  parliament;  particulariy 
term  by  statute  32  Hen.  VJIl,  c.  21,  and  Micbaolmaa  term  by  statute  If 
c.  6,  and  again  by  statute  24  Geo.  II.  c.  48.' 

There  aiv  in  each  of  these  terms  stated  days  called  days  in  bank,  dies  it 
that  is,  days  of  ap]>earance  in  the  court  of  common  bench.  Tbey  are  gi 
at  the  distance  ot  about  a  week  from  each  other,  and  have  reference  1 
festival  of  the  church.*  On  some  one  of  these  days  in  bank  all  origii 
must  be  made  returnable ;  and  therefore  they  are  generally  called  tM 
of  tlmt  term :  whereof  every  term  luis  more  or  less  said  by  tlio  Mirror(«) 
been  originally  fixed  by  king  AlfVcd,  but  certainly  settled  as  early  as  tiM 
of  51  Hen.  111.  st.  2.  But  though  many  of  the  retui-n-davs  are  fixed  Of 
days,  yet  the  court  never  sits  to  receive  these  returns  till  the  Monday  j 
and  ihcretiiiv  no  jiroceedings  can  bo  held,  or  judgment  can  be  givoD,  or  ti 
to  be  given,  on  tho  Sundfty.(u) 

Tho  lirst  i-etum  in  everj-  term  is.  properly  sneaking,  the  first  day  in  thi 
as,  for  instance,  the  octavo  of  St.  Hilary,  or  tiie  eighth  day  inclusive  i: 
feast  of  I  bat  saint:  which  falling  ou  the  thirteenth  of  Jannarj*,  tha 
therefore  or  first  day  of  Hilary  term  is  tho  twentieth  of  January.  And 
^4_B-|  the  court  sits  to  take  fssoigns,  or  excuses,  for  sucfh  as  *do  not 
~'  -I  according  to  tho  summons  of  the  writ:  wherefore  this  is  usually 
tlie  rXKoigti  diiy  of  the  term.'  But  on  every  return-day  in  the  term,  tha 
summoned  has  three  days  of  grace,  beyond  the  day  named  in  the  writ.ii 
to  make  his  appearance ;  and  if  he  appears  on  tho  fourth  day  inclusiTi 

(■I  I'.  3.  Jr  frnniridu  H  Oidnapani.  (•)  C.  L  I  tM. 

l-lf.Wi*.  (•)KHMr.l«    Sulk. en.  SMod.XUL 

irH'.^i.  <>)lJ«i.lM.    Swus  <  Brum,  a  R.  MM 

(tiS.i.|n,li.S(i.  HnD<m.PTtc.Vl». 

*  Uirhaptronn  and  Hilary  are  fixi-d  t^rmn,  and  invariably  begin  on  the  mm*  4 
year ;  but  EaxtiT  and  Trinity  iiro  movuhle,  thfir  commencement  being  reguUtM 
reut  of  Easter.  Hilary  and  Trinity  are  called  anaUc  Xerrnf.  being  the  terms  alti 
the  judgC]<  fn  tht'ir  circuitK  for  tlie  trial  of  causes  wherein  iiwuea  bare  been  pi 
joined.— ("i I  ITT V. 

'  Eontor  tcnii  lias  five  return-<Iaya,  the  rest  four.  Thews  are  called  general  a 
retum-flavK :  nil  the  others  are  jxiriiculaT  or  fftrria!  return-dnys. — Chittt. 

*  At  tli(<  ]ir<'scnt  day,  no  MMiign  is  allonetl  in  any  personal  action  nhatavii 
though  the  defendant  be  a  poor  or  member  of  parliament.    See  2  Term  B.  IS, 
7,  (a.)— CuiTir. 
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ifpctt,  it  ifl  raScient.'  For  onr  sturdy  Ancestors  held  it  beneath  the  oonditloD 
of  a  frremsD  to  Appear,  or  to  do  anv  other  act,  at  the  precise  time  appointed. 
Tbe  rmdal  law  therefore  always  allowed  throe  distinct  days  of  citation,  before 
tW  defendant  was  adjudged  contunuicious  for  not  appearing ;(v)  preserving  in 
Ikii  ratpect  tbe  <>erman  cnxtom,  of  which  Tacitos  tlias  speaks  ;(w)  "  illua  ex 
bkniale  vitium,qiiad  noaaimul  nee  juagi  anteaiiwtt ;  aed  el  alter  et  tertins  diet  cutU' 
fafiMv  conrntium  abmautur."  And  a  similar  indulgence  prevailed  in  the  Gothic 
CMMtiution :  "  iUitd  enim  nimia  Ub^rtatit  ifufictvm,  concata  toties  imjmtiitat  non 


mamdi;  M£eniMtna\fju'Iiciiconce»iibutpanatHperdUiEeau»acoiUuiHaxiiKrKU.''(x) 
Tlwrvture,  at  the  bi'ginniDi;  of  each  term,  the  court  does  not  usnally(y)  sit  for 
^paich  of  bu»ineiM  till  the  fourth  or  appcaratice  day,  as  in  Hilary  term  on  the 


twentr-ihird  of  January  f  and  In  Trinity  term,  hy  sUtnte  82  Hen.  Till,  c  21, 
Mt  till  thvyJ/tA  day,  the/vwrtA  happening  on  the  great  popish  fostival  of  Cbrpw 
IViifi  ;\s )  which  days  are  therefore  railed  and  ttet  down  in  the  alnUBOcs  as  the 
Ir^daysof  the  term, and  the  tourtalsosits  till  the  quarto  dwpoat  or  appoantnc^ 
day  uf  the  last  return,  which  is  therefore  the  end,  of  each  of  them." 

^WmmLLXLtt.  »d  lTIW.uid«ni  ■(■iBLS.INt.tTilaHTMl  MM  tfMa 

<"ii»»y.  ttrw.  <.  IL  iHBwn.  ud  tbr  emri  Hi  «  itet  •taj.  Uu^h  la  ithw 

■  •■ISrtar.lir'  -Im  niMiiiiMW°rHl»riMI  iiioo  rtJ™  ra«^lMlir  Un  twt 

~    ~  '   "     KoU.  Ib^  If  lfc«     diT  if  ih>  Ivtm.  lltr  cuuu  did  bi«  tWa  sit,  bat  II  wh  »• 

U  did  Ib*1«1^  law,     iwaBiHitlb  ^  Jaw.   Cx.  C.  a  Bwib.  lit. 


«.— CaiTTT. 

■M.-  Iia.'lma*  Tprm  alwavN  Ik-pni'on  tho  fitliof  XovcmiHT  and  ends  or  theSPthof 
<u=-  ii.--ni)i.     MiUrv  Ti-rni  hIhiivh  b<-)[lm  m\  ilip  •l.Ul  of  .rmmnr}-  ami  •■ii'lx  on  rliu  1 
•i  C-Ituji^'.— un]»o  citlKT  <>r  liioPf  four  •liir^  full.'  on  a  Siiii<bv.  and  thi'ti  tli.>  t< 
l^if  'T  mill'  on  the  <Iht  fnllowing.      EaNtpr  Torin  Ix-piiit  hIh-hva  on  the  Wolnra^,. 
Irwi/hi  »TiPt  Knntpf  ."Juiulnv.  iinii  eiiilii  on  tin-  MouiIhv  tlirci-  w.h'Iim  mfierwnrflw.  Trinity 
T-nu  (ivjii'  >liiiiyi>  on  the  Fn<liiy  after  Trinitv  SuiiiiHv.  nn<l  i-tkIn  on   the  Wed 
tjRiu/bt  aftrr  it  bcjniis.    1  C'r<ini]i.  Pnir.  1.    Tidd.  Kth  vhI.  101.  1<)2.— <.'iisistiaK. 

Bt  th.-  II  iJeo.  IV.  and  1  W.  IV. .-.  70.  a.  ft.  amemi.-<l  by  I  W.  IV.  «™.  2.  c.  3.  •.  S.  it 
■  •B^t— i  (hat  liiUryTorm  i>hall  Wjnn  on  the  lllh  ami  <-ii<l  on  theSlHt  day  of  JaniMiy; 
^T  TTm  *hall  lioKin  nn  the  I'lth  day  of  April  aii<l  enit  on  the  »<th  ilay  of  Hny; 
TRbiiT  Ti-rm  'hall  l>^eit>  on  tlii>  'i-itl  <lnv  of  Mnv  and  oikI  on  the  12ih  iln}-  of  June :  and 
Mrtia^lina*  Trnn  nhall  WKin  on  th<-  2<)  and  i-nd  nn  the  2.0th  day  of  Norcmbcr;  ao  that 

■  thil  tht*^  ru1n>  are  now  HlIt'Tt-l.  ami  the  whole  law  on  thirt  niihjert  murh  Kimpli6pd, 
b  lAr  .laiut^  II  lieo.  IV..  and  1  W.  IV.  e.  7li.  <.  ft.  Ly  which  it  i»  enactM  that  the  Ant 
•w*^  ''T  girneral  r>'tum-(lay.  for  every  tenii,  ohall  tie  the  fourth  day  lirfore  the  day  of 
*.h*  n.mni'-nri.in'nt  of  the  ti-rm.  Imlh  dava  Ix-infi  iix'ludml  in  the  eomputation ;  the 
•»-«-l  rn^jt  'lay  -hall  h<>  the  Rfth  day  of  the  lertn:  the  third  nhall  b<-  tliv  fifleenth  day 
'.t ::.'  •.'■rm, — lli--  fin>l  day  of  lli<-  term  U-inic  alreoily  im-lud«l  in  the  rom)>utatinn. 

TtiTiI  Iit'lr.  nialten  of  law  were  disi>ow<*l  of  in  the  eiiurtu  durinfi  term. — only  the 
.'■•\S^.  imlwAl.  in  their  ehaml-ers  o^eri'iMe  an  nneilliiry  jiiHr-diotion :  hut  their  onlew  are 
k«  h7<  -4  th*-  court,  ami  if  dlwibi-ypil  ran  only  lie  enfurfiHl  hy  liiminit  them  into  nden 
rf  iHin.  aiid  (hen  o)>tainin|i  an  attachment,  which  can  only  lie  had  durinjt  term.  It  i* 
w«*  that  KT'al  (lart  of  the  raealion  i*  occupieil  in  the  trial  of  eauiMm  at  (he  aittinfc"  and 
awawi  :  hjt  tb«tr  trial*  are  not  «u)>T>n«eil  to  take  jdace  liefore  the  court,  but  before  the 
.»LT>rlual  judx>.>  wlm  trie*  them.  In  coniiNiiieiici-.  however,  of  ilie  preaa  of  huiiine«a 
t-irr.t  '.'TTn,  the  enurtu  have  now  r>>ceived  the  j-on-er  of  appointing  aittinga  in  lane,  to 
o  b':!  dnnns  thr  Tacation.     1  A  3  Viol.  c.  32.— Stewart. 

•toi  'a.jv  harv  lo-en  |it»oti<-ally  aholiiihiil.  (IViee  iv.  Haye*,  1  Dowl.  448:)  and  the 
aeia.x*  M  ibe  rnurtM  an>  now  exeluiively  on  the  day^i  of  tbe  term,  or  on  *uch  daya  after 
M»  a*  may  be  fixed  for  aittine*  in  baneo. — Kerr. 

1ST 
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CHAPTER  XIX. 
OF  PROCESS. 


*''"91  *The  next  stop  for  carrying  on  the  suit,  after  ailing  out  the  original, 
"'  J  ie  called  tlic  process;  being  iwe  ineanaof  compeiling  the  di'fcndunt  to 
appear  in  court.  Thia  in  Bomciimcs  culiL>(i  original  proccsx,  being  founded  upon 
tfie  orifrinal  vrrit ;  and  aluo  to  distitiguiitLi  it  from  niestu  or  intormcdiato  process, 
which  issues,  pending  the  suit,  upon  Home  collatcrut  interlocutory  matter ;  as  to 
summon  juries,  witncsHCS,  and  the  likc.(fi)  ifesne  process  is  also  sometimes  pat 
in  contradistinction  to  final  process,  or  piiicvun  of  execution  ;  and  then  it  signifies 
all  auch  process  aa  intervenes  between  the  beginning  and  end  of  a  suit. 

But  process,  ua  wo  arc  now  to  consider  it,  is  the  method  taken  by  the  law  to 
compel  a  compliance  with  the  original  writ,  of  which  the  priraarj-  step  is  by 
giving  the  party  notice  to  obey  it.  This  notice  is  given  upon  all  real  pracipts, 
and  also  upon  all  peitional  writs  tor  injuries  not  against  tho  peace,  bj'  summons; 
which  is  a  warning  to  appear  in  court  at  the  return  of  the  original  writ,  given 
to  the  defendant  by  two  of  the  sheriff's  niessengera,  called  summon4TS,  cither  in 
person  or  lefl  at  liiH  house  or  land  ■,(b)  in  like  manner  as  in  tlie  civil  law  tbe 
first  process  is  by  ]iersonal  citation,  in  jus  vocando.fc)  This  warning  on  tho 
land  IB  given,  in  ival  actions,  by  erecting  a  white  stick  or  wand  on  the  defend- 
ant's gi'ound>«,(r/)  (whicli  xtick  or  wand  among  the  northern  nations  is  called 
»'}an-\  ihe  biculm  *nunciittonus;)  (e)  and  by  statute  31  Eliis.  c.  3.,  the  notice 
'  -I  must  also  bo  procluimed  on  some  Sunday  beforo  the  door  of  the  parish 
church. 

If  tho  defendant  ditiobeyB  this  verbal  monition,  the  next  procesa  is  by  writ  ol 
attachment  or  pone,  so  called  from  tho  words  of  tho  writ,(/)  "pone  per  vadium  t 
salvos  pletjios,  put  by  gagu  and  safe  pledges  A.  B.  tho  defendant,  &c."  This  is  t 
writ  not  issuing  out  of  chancery,  but  out  of  tho  court  of  common  pleas,  bcin) 
gmunded  on  tiie  no n-npnea ranee  of  tlio  defendant  at  tho  return  of  the  origiui 
writ;  and  thereby  the  aherifT  is  commanded  to  attach  him,  by  taking  gage,t\a 
is,  certain  of  his  goods,  which  he  shall  forfeit  if  ho  doth  not  appear  -.{g)  or  b* 
making  him  find  safe  plnlgea  or  sureties  who  shall  be  amerced  in  case  of  hi 
non-appearunce.(A)  Tliis  in  also  the  first  and  immediate  process,  without  an 
]>revious  Biininions,  upon  actions  of  trcKjKiss  vi  et  armis,  or  for  other  injuriei 
which,  though  not  liircilile,  itre  yet  frcHpasses  against  the  peace,  as  deceit  ad 
conspiracy  ;(i)  where  tho  violence  of  the  wrong  rcciuires  a  more  speedy  remed; 
and  therefore  the  original  writ  commands  the  dclendant  to  bo  at  once  nttachei 
without  any  prceedent  waruiiig,(j)' 

(•<  Klnrh.  L.  4.111.  (/)  AnpnHlii.  No.  IIT.  1 1 

<•)  IbU.  M4.  U:L  (rl  FiDcli.  U  3tS.    LuriBuB.  17R. 

('■  y/.  i,  4,  I.  (■)  I>ii]t.  of  Ml«.  c.  Si 

(M  I^INtdH.  *  Juit  «i.wn.  J.  1,  f .  «.  (/)  AppnKlli.  No.  U.  )  1. 


'  Upon  thin  writ  the  shi>rif)'  cunnot  ^uiitify  entering  the  defendant's  home  and  co 
tinuing  there  till  the  ileft'iiduiit  pnv  hiiii  a  sum  of  money  for  surety  for  bis  appoanac 
ti  T.  It.  137.— CiiiTTi. 

A  consid^ruhlc  chnnjie  wan  ninde  liy  Hint.  2  W.  IV,  c.  39  in  the  mode  of  eomnMncu 
penwnul  actlonii.  In  tliese  the  use  of  the  orijiinal  writ  wa«  abolisheii,  and  the  procMS 
all  such  actioiiti,  in  ciiiieH  where  it  waM  not  intendinl  to  hold  the  defendant  to  bail  or 

Iiroceed  oguinst  a.  member  of  |iurliaincnt,  aceordinfc  to  tho  provisiona  of  the  bankni) 
Hwg,  it  was  cniu'ted,  should  lie  .icronlin):  to  the  form  contained  in  a  sehcdule  to  the  m 
Slid  which  process  wan  Iheiici-forlh  to  issue  from  either  of  the  Ruperior  courts,  and  to 
called  a  wnt  of  summonii.  In  every  such  writ  and  copy  thereof  the  place  and  cour 
of  the  rcHidenco  or  Hupjioseil  n^ideiice  of  the  i>orty  defendant  was  to  be  mentioned,  a 
every  nuch  writ  wax  to  be  Hcrveil  in  the  manner  heretofore  and  in  the  county  then 
mentioned  ;  and  the  iicn>oii  cervinjt  the  wime  wub  required  to  endorse  on  the  writ  1 
day  of  the  month  and  week  of  the  service  thereof.  The  provision*  a*  to  writs  of  an 
moDB  of  the  statute  2  W.  IV.  c.  3<J  were  extended,  by  slat.  1  &  2  Viet.  o.  UO,  to 
personal  actions  in  her  miyesty's  superior  courts  of  law  at  Weatmiutor ;  but  ths  proa 
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If.  ftfl»r  attaAmat,  tbe  defondant  neglectn  to  appear,  he  not  only  forfeits  this 
wrvriiy,  bat  is  moreover  to  be  further  compelled  by  writ  of  dittringat(k)  or  distrtta 
laRaifr;  which  is  a  snbseqnent  process  issuing  fVoni  the  court  of  common  pleas, 
n*tnin»Dding  the  shoTiff  to  distrain  the  defendant  from  time  to  time,  and  con* 
tiBsallT  afterwards  by  taking  his  goods  and  the  proflts  of  his  lands,  which  are 
«ll«d  isnua,  and  which  by  the  common  law  he  forfeits  to  tbe  king  if  he  doth 
MX  appear.(f)  Bat  now  the  issues  may  be  sold,  if  the  court  shall  so  direct,  in 
order  to  defray  the  reasonuble  costs  of  the  plaintifr.(in)*  In  like  *man-  paoBi 
brr,  by  tbe  civil  law,  if  tbe  defendant  absconds,  so  that  the  citation  is  of    *■ 


IM  rffr*t.  "  mittilvr  adtrrtarivt  in  potgaaionem  bonorum  ejut."{n) 

And  here,  by  the  common  as  well  as  the  civil  law,  the  process  ended  in  ease 
of  injorics  without  force ;  the  defendant,  if  he  hud  any  suDstance,  being  gradu- 
illy  Mripped  of  it  all  by  ivpeated  distresses,  till  he  rendered  obedience  to  the 
kini;>  wnt ;  and,  if  be  had  no  substance,  the  luw  held  him  incapable  of  makinjr 
uii*£i(.-tion,  and  therefore  looked  upon  all  further  process  as  nugatory.  And 
bMJiirK,  DDon  feodal  prineiplcs,  the  person  of  a  feuautorj'  was  not  liable  to  be 
sttavbed  for  injuries  merely  civil,  lest  thereby  his  lord  should  be  deprived  of  his 
{rrvmal  services.  But,  in  case  of  injury  accompanied  with  force,  the  taw,  to 
^i«h  the  breach  of  the  peace,  and  prevent  its  disturbance  for  the  Aiture,  pro- 
Ti4(^  also  a  process  against  the  defendant's  person  in  case  he  uegleetcd  to 
appear  upon  the  former  process  of  attachment,  or  had  no  substance  whereby  to 
I*  attached;  subjecting  his  body  to  impriiummcnt  by  the  writ  of  capiat  ad 
ntpoiuitmlum.(o)  But  this  immunity  of  the  defendant's  person,  in  case  of 
i»)  AwDd.  s...  Ill,  1 1  (-)  *■/.  t,  t,  n. 

l>.:'Ullo<i«...III.C.tn. 

:-«Tt  .-f  kunimnn4  in  )i«Tiuiiial  aotinnn  i*  now  n-frulult-ii  by  "Tlie  (Viminon-Ijiw  I'ro- 
■»-i  ;>■  ,V'i.  l"-i-,"  wliii'h  )>n>vi<Ui<  a  form  of  writ  BliniUr  lo  t)iut  (tivi'n  liy  tho  Ktiitiitv  :! 
K  ;\'  ■  .  4'.'.  rxri-)>(  iliul  no  1-ut.rv  n(-4-<l  In-  nii-ntioiitil  ilifn-iii.  wliilo  it  i^  KjKi'iully  jint- 
1  :  -i  ^i.At  th»  lU-rtiKluiit  inuy  ■••■  Kcrved  in  nnv  niinity.  Tli<>  writ  i*  •linfi<«l  1<>  ilio 
i-  - ::  ii!>t.  nh-mi  it  .-iiimand-  tlmt  within  f-ittfit  ditv*  uft<-r  tli-  x-rvi..-  i.f  tin-  writ  on 
:  -.  ;•,.  l.i-iv  r.f  th-  'liiy  .>r  Hiir-h  «TTi.p.  he  do  cuu-.-  un  ii|>i..-.iraniv  to  W  t-nt.-r.-tl  ftir 
L-~  .a  th'  i-nurl  in  kIiIi-Ii  the  Biitnn  in  liroucht.  in  nn  m-tioii  lit  thf  Kuil  iif  th<>  |>luiniiir, 
u-i  r~tuir»  till'  d>-r>>niUiit  to  takv  noti<'e  tliiil  in  ilefuult  uf  hiii  sr)  lUiittit  the  i>lu)ntitl' 
sji  ).r'a-.-Hl  to  ju'lKtiicnl  iiii'l  t-xtTution.  The  writ  in  Ifslr'il, — i.f.,  wttini*wl  in  the 
'.^.'  '  f  ll»-  •  lii<-l'-ju-tir--  nt  cliii-t-tiHron.  or.  in  I'li^e  of  r:ii'tiiii-v.  of  a  xpiiior  iiuiiine  judfCii 
-'  '-!.'  -.-irt  .Mt  .if  which  it  i-iii-,  unil  dat.il  im  tiii'  <liiy  .m  wliidi  i(  imunl.  A  mcinii- 
-vr.  lir.  :•  -utm-riliil  t<>  it.  iliri-<'iiii);  it^  rxii-uliim  wiihiii  six  month*  fmin  the  (Uiv  uf  it-i 
L^-  ,i'.^T  «)ii'-h  i--H'«l  ii  f-ifM  I..  Ih-  of  lorcv  niil.x  r.-n.>H<-<l.  Tlio  d.-f.'n<liint  mar 
kt;i  -,.  „t  ii  B,.i.|,-,  if  ..-n-.-.|  utwt  i)io  -Jx  months:  if  il  cunnot  Iw  wntil  wilhin  thiit 
>->•!.  !i."  (■Uintitf  niiiv  have  it  ri-ncwixl  fnmi  lime  to  lime,  until  ncrviiv  lie  effected. — 
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nencoablo  though  fraudulent  injuries,  producing  great  coiitompt  of  the  law  in 
iiidigont  wrong-docre,  a  capias  v:as  also  allowod  to  arroet  tho  person,  in  actions 
of  account,  tliougli  no  breach  of  thu  peuco  be  sucgeBted,  by  tho  statuteH  of 
Jlnribergo,  52  iKn.  III.  C.  23,  and  Westm.  2,  13  Edw.  I.  c.  11,  in  autions  of 


debt  aim  drfinuf,  by  statute  25  Edw.  III.  c.  17,  and  in  all  actions  on  the  case,  by 
statute  10  Hen.  Vlt.  c,  9.  Before  which  last  statute  a  practice  had  been  intro- 
duced of  commencing  tKe  suit  by  bringing  an  original  writ  of  trespass  quiire 


clansum  /regit,  for  breaking  the  plaintiff's  close  vi  et  armis;  which  by  the  old 
common  law  subjected  the  defendant's  person  to  be  arrested  by  writ  of  capiai: 
and  then,  uftemards,  by  c-oiuiivaitce  of  the  court,  the  plaintiff  might  proceed 
to  proeecute  for  any  other  less  foix-ible  injury.  This  practice  (through  custom 
rather  than  necessity,  and  for  saving  some  trouble  and  expense,  in  suing  out  a 
»Qoo-t     special  original  'adapted   to  the  particnlar  injury-)  still  continues  in 

~  "i  almost  all  cases,  except  in  actions  of  debt ;  though  now,  by  virtue  of  the 
Btatut4.'s  above  cited  and  otiiers,  a  capias  might  be  had  upon  almost  every 
species  of  complaint. 

If  therefore  the  defendant  being  summoned  or  attached  makes  defaalt,  and 
neglects  to  appear;  or  if  the  sheriif  returns  a  nihil,  or  that  the  defendant  bath 
iiotJiing  whereby  he  may  be  summoned,  attached,  or  distrained ;  the  capiat  now 
utiuallv  issues  -.{p)  being  a  writ  oomumnding  the  sheriff  to  lake  the  body  of  the 
defendant  11'  he  may  be  found  in  his  bailiwick  or  county,  and  him  safely  to  keep 
BO  that  he  may  have  him  in  court  on  the  day  of  the  return,  to  answer  to  th< 
plaintiff  of  a  plea  of  debt  or  trespass,  &c.,  as  tlie  case  may  be.  This  writ,  ant 
all  others  subsetjuent  to  tho  original  writ,  not  issuing  ont  of  chancer}-,  but  fron 
the  court  into  which  the  original  was  rctumuble,  and  being  grounded  on  wha 
has  ]ms»ed  in  that  court  in  cunHcquence  of  tlie  sheriff's  return,  are  called  judicial 
not  original  writs;  they  is^uc  under  the  private  fcal  of  that  court,  and  not  unde 
the  great  seal  of  England;  and  are  teste'A,  not  in  the  king's  name,  but  in  tha 
of  tno  chief  (or,  if  there  be  no  chief,  of  the  senior)  justice  only.  And  thef 
several  writs,  l>cing  grounded  on  the  slicriff's  return,  must  respectively  bear  dat 
the  same  day  on  which  the  writ  inimodiutcly  preceding  was  returnaule.* 

This  is  the  n'gular  and  oi'dinary  method  of  process.  But  it  is  now  usual  i 
pmclice  to  sue  out  i\\u  topias  in  the  first  inntanc-o,  upon  a  supposed  return  t 
the  tihoriff;  enpeciully  if  it  be  suxpected  that  the  defendant,  upon  notice  of  tl 
action,  will  alwcwid;  and  atlcrwards  a  fictitious  original  is  drawn  up,  if  tl 
party  is  culled  upon  so  to  do,  with  a  proper  return  thereupon,  in  order  to  gi> 
the  |H'oceedini!H  a  colour  of  regularity.  When  this  capias  is  delivered  to  tl 
sheriff,  he  by  his  uiider-Hlicriff  grants  awaniiiit  to  his  inferior  offlcera  or  bailif 
to  execute  it  on  the  dflcndunt.  And,  if  the  sheritf  of  Oxfordshire  f in  whii 
county  the  injnr>-  is  HujipoKcd  to  he  committed  and  the  action  is  laia)  cann 
*''831     ''"*'  "'*^'  '''''i^'"'''"''  '"  '''"  jurisdiction,  *he  returns  that  he  is  not  foui 

"  J  won  est  iiicvhtii*,  in  hi:-  bailiwick  ;  whereupon  another  writ  isNues,  call 
atfetiitiiiH  ciipi'is.^'j}  dinclcd  m  the  sheriff  of  the  county  where  the  defendant 
supjioiied  to  n.-»idc.  an  of  Bcrkbliiiv,  reciting  the  former  writ,  and  that  it  is  t 
tifii-d,lt»tnium  cfHUaX  t lie  defendant  lurks  or  wumlers  in  At^  bailiwick,  whervf^ 
be  is  conuiiundcd  tu  lake  him,  as  in  the  tiirmer  c»/i(Vf4.     But  bero  also,  when  t 

action  is  brought  it e  county  and  the  delendant  lives  in  another,  it  is  nsn 

tor  saving  trouble,  time,  luid  cx])enMc,  t<i  nnike  out  a  testatum  capias  at  the  fir 
supposing  not  only  an  origiiiiil,  but  iilso  a  fiirmer  capiat,  to  have  been  grant 
which  in  Jiict  never  was.  And  this  tiction,  being  beneficial  to  all  parties, 
readily  acquiesced  in  and  is  now  become  the  setlled  practice;  being  oaoamc 

IF}  .\n,-al.  N.K  III.  {  i.  (•)  DM. 


'Or  rather  on  th«  (juartii  ilic  jiO!>t.  mid  tht>ii  only  trliere  the  jilnint iff  means  to  proc 
to  outlawry ;  in  which  i'ii!>i-  there  niiiKt  be  til'tivn  duvs  at  least  Ijetneen  the  Iftle  aod 
return  of  eiioh  writ,  (Tnc.  lUi.  :■  Wils.  117:)  but  the  cursitor  will  expedite  the  prot 
Ujer,  175.  Tidd.  Sthe-I.  lOiS.  Unlew  the  pluiiititt' metui  toj>roceed  tooutlawiy.  th«A 
mny  be  leile'd  Itvfore  iht-  original,  and  even  lM.-t'ore  the  cause  of  action  aoonied,  fvori 
it  be  actually  token  out  afterwui-da.    Sou  Tidd,  8tL  cd.  126.    3  WUs.  *■"  —^ 
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many  iswtaiioes  to  iUnstnite  that  maxim  of  law,  that  in  ftctione  juris  consittit 


Bat  where  a  defendant  abeoonds,  and  the  plaintiff  would  proceed  to  an  out- 
iawry  against  him,  an  original  writ  mui»t  then  be  sued  out  regularly,  and  liler 
that  a  eapioi^  And  if  the  sheriff  cannot  find  the  defendant  upon  the  first  writ 
ef  eapia*^  and  retam  a  noa  est  inventus,  there  issues  out  an  alias  writ,  and  after 
that  a  pluries,  to  the  same  effect  as  the  former  ;(r)  only  after  these  words,  '<  we 
coanaiid  yoo,'*  this  clause  is  inserted,  "  as  we  have  formerly"  or,  *<  as  we  hare 
tftat  eonmanded  yon :" — *' sicut  alias/' or  ^'sicut  pluries, prascepimus"  And,  if  a 
siM  €tt  imtenius  is  retomed  upon  all  of  them,  then  a  writ  of  exigent  or  exigi  facias 
■aay  be  aoed  ottt,(«)  which  requires  the  sheriff  to  cause  the  defendant  to  be  pro- 
riaimed,  reared,  or  exacted,  in  five  county  courts  successively,  to  render  him- 
•eU';  and  if  he  does,  then  to  take  him  as  in  a  capias;  but  if  he  does  not  appear, 
sad  is  returned  fuinto  exactus,  he  shall  then  be  outbiwed  by  the  coroners  of  the 
CQonty.  Also  by  statutes  6  lien.  VIII.  c.  4,  and  31  £li£.  c.  B,  whether  the  de- 
fradaot  dwells  within  the  same  or  another  county  than  that  wherein  the  exigent 
ii  »aed  oot,  *a  writ  of  prodamation{t)  shall  issue  out  at  the  same  time  r^iAgi 
vith  the  exigent^  commanding  the  sheriff  of  the  county,  wherein  the  I- 
^eiendant  dwells,  to  make  three  proclamations  thereof  m  places  the  most  no- 
toriuQs,  and  most  likely  to  come  to  his  knowledge,  a  month  oefore  the  outlawry 
•ball  teke  place.  Such  outlawry  is  putting  a  man  out  of  the  protection  of  the 
law.  so  that  he  is  incapable  to  bring  an  action  for  redress  of  injuries ;  and  it  is 
tiso  attended  with  a  forfeiture  of  all  one's  goods  and  chattels  to  the  king.  And 
thenefore,  till  some  time  after  the  conquest,  no  man  could  be  outlawed  but  for 
firl'joy;  but  in  Hracton's  time,  and  somewhat  earlier,  process  of  outlawry  was 
vnUiti^^i  to  lie  in  all  uotiotis  for  treH]>a8rte8  vi  it  armis.lu)  And  Hinco  his  days, 
t\  »  viirifty  of  KtatutoH,  (the  same  which  allow  the  writ  of  capias  before  men* 
U'r»*«l.  J  pHK-OKs  of  uutlawrj' doth  lie  in  diverH  aetioiiH  that  arc  merely  civil  j 
j»r»v..UHl  they  be  coiiuiieiiciHl  by  original  and  not  by  l)ill.(r)  If  aHer  outlawry 
lur  •it-tt*n«lant  Mp|K*arH  publiely,  ho  may  be  arrested  by  a  writ  of  capias  utlaga^ 
'  -H.  V  ,*  and  committed  till  the  outlawry  be  reversed.  Which  revei*sal  may  be 
u^'i  tiy  the  tleferidant's  appearing  personally  in  court  or  by  attorney, ^x)  (though 
■J*  ihv  kin>;'s  bench  he  could  not  appear  by  attorney ^(y)  till  permitted  by  statute 

-,  Apf-^d.  %«v  Ul.  i  3.  (*)  1  SM.  IA9. 

•  n-L  !•■  Aptx-iKl.  Xo.  III.  I  2. 

•  I'«l  O^'Koll.  Krp.  «»>.    KrKal.  C.  B.  A.D.  16S4,  c.  13. 

•  r«^LiU.  1>.  (»;  Citi.  Jar.  610.    Z^jlk.  4Jti. 


*  P>T  -t*t.  \  k  2  Vict.  c.  lli^  arrest  on  mesne  process  in  civil  actionn  is  aIniO(«t  entirely 
w^*M>(i<^l.  Wht'iv  it  can  Ite  i^houn  to  the  KUtistuction  of  a  ju<lge  of  oik'  of  the  KU|K.'rior 
r.'irt-*  tiiAt  a  pUintiff  has  a  cuum*  of  action  against  a  <lcfen<lant  to  the  amount  of  *J0/.  or 
*-  '«Arl4.  .ir  hat*  Mi.'^taintNl  (laniag«*  to  that  amount.  an«l  that  tlicre  is  pntliaMt*  cause  for 
'^.•T.ris  that  t)i«*  d«*f«*nil.int  i««  alMKit  to  i|uit  Kngland  unless  he  shall  he  apprehended, 
v_«  'i'lj:*-  niAv  dirrN't  that  such  <lcfcndant  may  he  held  to  l>ail.  and  that  a  writ  or  writs 
•/  'T^u  ntAv  Jje  •u^hI  out. — Stew  .%bt. 

*  And  if  in  a  joint  ai*tion  apiinst  several  defendants  one  of  them  k«*ep  out  of  the  way, 
M^  (iA:ntitf' m.iy  haw  a  writ  of  cxo/i  /aria^  against  that  defendant,  iTrye,  I'm.)  and  must 
•r>r«<«l  Ci>  t.utUuTv  ut:.tin«t  him  h«'tore  he  can  go  on  against  the  others.  1  Stra.  473.  1 
»...  :-     I  BI.*.  K»*p.  -Ji*.    Ti.ld.  Sth  ih1.  120. 

'J  •.!.••  1.  fi  ndant  U»  a  wnnian,  the  pro<'«MMlin;»  is  calletl  a  waiver.  Litt.  IS6.  Co.  Litt. 
~  *       An  iiif,»nt  un«lfr  twelve  years  cannot  U*  outhiWini.    (.V>.  Litt.  ll2S.  a. — C^iittv. 

'T*j*.rt  A  •ji»'«i.d  -i/'iM  ufLvfittutn^  the  sheritl*  i**  commandtHl  to  Huninion  a  jur>"  to  ap- 
''^**  th**  chatt«*l«  and  vahie  tli**  hind.s,  Jcc.  of  tlie  outhiw.  Tiie  sheritl'  then  tak*it  |)O0- 
•^-  u  **(  th«*  cliaCteU  and  of  the  profits  of  the  Un<l.  Jcc.  and  returns  the  writ.  UiM>r.  a 
"•ir"  r.pl  »«f  ih«»  pn»«*«*edings  heing  returneil  to  the  exc!i«'«juer,  there  i>sues  t«»  the  ?»fierirt* 
*  w:/.  M  ^xp'ttUM  to  all  the  g<M>ds.  a  *cir(  Jut-ntt  to  re«'<iver  the  deht^*,  an<l  a  f*i\iri  /anas  to 
'-1  '.h«>  M»u«^  and  pn>Htji  of  the  hinds  extend«Ml.  Th«>  money  raided  under  thes^'  writa 
^-t^t^  to  Ih^  <-niwn  :  hut  the  phiintiA*.  either  hy  application  to  the  cMurt  of  exchiMjuer 
''  i^  |«-iiti'io  to  thr  lonU  of  the  tr«'a'>ury.  according  to  circumstances,  may  have  it  imid 
W  ib4B.  aaal  mmj  obtain  a  grant  (»f  the  king'-  right  to  levy  the  protit/«  of  the  land  ex- 
i»a4i«i.  Tigm  Tiild'a  Pmc'tioe,  137.  13H.  Shouhl  the  outlawry,  however,  lie  reversed,  the 
H^ifavtj  «f  ike  outlaw,  if  in  the  king'a  hauda,  j^hall  be  reatored  to  him  by  writ  of 
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4  &  5  W.  and  M.  c.  18 ;)  and  any  plausible  caume,  however  sli^rlit,  will  in  general 
bo  auflleicnt  to  reverse  it,  it  being  considered  only  as  a  procoBB  to  compel  an 
appearance.  But  tlien  tlie  defendant  must  pay  full  costs,  and  put  the  plaintiff 
in  the  same  condition  as  if  he  hud  appeared  before  the  writ  of  exigi  facias  'vrta 
awarded.' 

Such  is  the  first  procoss  in  the  court  oi  common  pltat.  In  Xha  king's  bench  they 
mnj/alHO  (and  frequently  lio)  proceed  in  certain  causes,  particularly  in  actions  of 
ejectment  and  tresj>a0s,  by  oriijinal  writ,  with  attachment  and  capias  thereon  ;(y] 
returnable,  not  at  WeHlniinHtcr,  where  the  common  pleas  are  now  fixed  in  con- 
sequence of  magna  carta,  but  " ubicunmie  fuerimus  in  Anglia"  whereaoever  the 
*->R'il  ^'''K  ^bull  then  be  in  'England;  tlie  kind's  bench  being  removable  into 
"  J  any  i>art  of  Knghind  at  the  pleasure  and  discretion  of  the  crown.  But 
the  more  unual  method  of  proceeding  therein  is  without  any  original,  but  by  a 
pccnliar  species  of  piveesH  eniitliMi  a  bill  of  Mid/lleaex :  and  therefore  bo  entitled, 
because  the  court  now  nits  in  that  county ;  for  if  it  sat  in  Kent,  it  would  then 
be  a  bill  of  Kent.(z)  For  thoufth,  as  the  justices  of  this  court  have,  by  ita  flm- 
damentul  constitution,  power  to  determine  all  offences  and  trespasnes,  by  the 
common  law  and  cuHtom  of  the  realm, (a)  it  needed  no  original  writ  from  the 
crown  to  j^vo  it  ooj^niziince  of  any  misdemeanour  in  tbo  county  wherein  it 
resides ;  yet,  as  by  this  cimrt's  coming  into  any  county  it  immediately  super- 
seded the  ordinary  administration  of  justice  by  the  general  commissions  of  eipe 
and  of  oyer  and  termin'T,{b)  a  pnicess  of  its  own  became  necct^sary  within  th« 
county  where  it  sat,  to  bring  in  such  persons  as  were  accused  of  commit  ting  any 
forcible  injury.  The  bill  of  Middlesex(c)  (which  was  formerly  always  founded  on 
It  plaint  of  trespass  q»are  clauvum  fregit,  entered  on  the  records  of  the  court¥d) 
is  a  kind  of  rupias,  directed  to  the  sheriff  of  that  county,  and  commanding  him 
to  tako  the  defendant  and  have  him  l>cforo  our  loi'd  the  Icing  at  Westminster  on 
a  day  prefixed,  to  answer  to  the  plaintiiT  of  a  plea  of  trespass.  For  this  accn- 
Bation  of  trespass  it  is,  that  gives  the  court  of  king's  bench  jurisdiction  in  other 
civil  cauM's,  us  was  formerly  observed  ;  sin<'e  when  once  the  defendant  is  taken 
into  cnstoiiy  of  the  marshal,  or  prit^on-keeper  of  this  court,  for  the  supposec' 
trespass,  he  being  then  a  prisoner  of  this  court,  may  here  bo  prosccutod  lor  an} 
other  siKHries  of  injury.  Vet,  in  order  to  found  this  jurisdiction,  it  is  not  iieces 
sary  that  the  defendant  lie  actually  the  marshal's  prisoner;  for,  as  soon  as  hi 
u]>])ears,  or  putu  in  Iki!!,  to  tlic  process,  he  is  deemed  by  bo  doing  to  be  in  sucl 
custody  of  tlie  mar.-<hal  as  will  give  the  court  a  jurisdiction  to  proceed. («)  Anil 
*'*Slil  "I"'"'  these  uccounls.  *in  the  bill  or  process  a  complaint  of  tresposa  i 
J  always  sugg<'sli'd,  whatever  else  may  bo  the  real  cause  of  action.  Thi 
hill  of  Middli;si'.<c  luust  be  i<er\'c(l  on  the  defendant  by  the  sheriff,  if  he  finds  hit 
in  that  counly ;  but.  if  he  ivtumx  "  non  tfl  inventus,"  then  there  issueti  out  ft  wri 
of  latitat' f)  to  the  .sheriff  of  another  county,  as  Berks;  which  is  similar  to  th 
tivtatum  caf'iiif  iu  the  coiniiicm  ] ileus,  and  recites  the  bill  of  Middlesex  and  tk 
proceedings  tlier<.-<>ii,  and  that  it  is  testified  that  the  defendant  "  latitat  et  di 
curril,"  lurks  and  wanders  about  in  Berks ;  and  therefore  commands  the  sberi 
to  take  him,  and  have  his  Uidy  in  court  on  tho  day  of  the  return.*     But,  as  t 

(•Upfx'D'L  X.k  11.(1.  (Ji  Bm.  *i 

^e-(  ^Ht  fiKj-ir.  lUI.  (•!  t  f luL 
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'  t'nliws  wlicrp  tli«  nulliiwTv  vvn*  ohtiiiiUHl  for  the  jiurpose  of  oppreanion,  m  whe 
dorrniliint  wii-  jilri-^iily  in  prison  iit  (.liiintill  ".'>  suit,  &<:  2  Ventr.  4G.  2  Salk.  495.  T 
slwHii'e  nf  tlie  ili-t'i'iidiint  licyniid  i-t'ii  nt  Ihc  (iinp  the  exigent  is  promulpiled  is, 
connnon  Iiiw,  jrroimd  fur  a  writ  of  I'vror  to  rovt-rw  tlip  outlawry;  but  if  <lpfendant  we 
abrond  ]lu^IH>^>l•l>-  fur  dt-biy,  tli:it  tiict  iniiy  el)<-i:tuuHy  be  replied.  2  KoU.  K.  11.  12  ¥m 
62S.— ('niTTT. 

"If  the  latilaf  prove iiirlVi.'ftiiiiI.nii  'i'i'M.  nnd  nftcr  that  a  pluriei lalilal.W,  vaon propit 
sprnkiiig.  Mil  alint  ori>/»r:.x  ni/mn.  may  1'p mi.mI  out.  Tidd,  8tli  ed.  146.  When  it  ii  doubt 
in  what  county  thii  dofi'iirliml  Is  to  >h^  founil,  there  may  be  several  writs  at  the  lame  ti) 
into  different  counties.    Id.  1  Cliitt.  Rep.  544.    In  any  of  tluM  writs  thara  m^  b 
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tb  eoouMB  pIcM  the  tferfafttm  eajniiu  may  be  raed  out  upon  only  a  enppoeed, 

mi  not  AD  eclaaiv  preoeding  capias;  bo  in  the  kinff's  bench  a  latitat  is  neoaliy 
Mid  oat  upon  only  a  eoppoeedt  and  not  an  actnal,  bul  of  Middlesex,  So  that,  in 
kdU  a  Uaiiai  may  be  caUed  the  first  process  in  the  conrt  of  king's  bench,  as  the 
Ifirfw  capias  is  in  the  common  pleas.  Yet,  as  in  the  common  pleas,  if  the  de- 
lEBdant  Uvas  in  the  ooanty  wherein  the  action  is  bid,  a  common  capias  suffices: 
li  ia  the  king's  bench,  iilcewise,  if  he  lives  in  Middlesex,  the  process  mnst  still 
k  by  6iil  <^  Middlesex  only.* 

Ia  the  escheqner  the  nrst  process  is  by  writ  of  quo  mnuSj  in  order  to  give 
Ue  ouort  ajorisdiction  over  nleas  between  party  anci  party.  In  which  writ(^) 
tae  plaintiif  is  alleged  to  be  tne  king's  farmer  or  debtor,  and  that  the  defendant 
ksih  done  him  the  injary  complaint  of;  quo  minus  sufficiens  existitf  by  which  he 
ii  the  lass  aUe  to  pay  the  king  his  rent,  or  debt.  And  npon  this  tiie  defendant 
■ar  be  arrested  as  npon  a  capias  fVom  the  common  pleas.^ 

Thns  differently  do  the  three  courts  set  out  at  first,  in  the  commencement  of 
s  fait,  ia  order  to  entitle  the  two  courts  of  kinjo^s  bench  and  exchequer  to  hold 
pica  in  caoscs  between  subject  and  subject,  which  by  the  original  constitution 
«f  Westminster  hall  they  were  not  empowered  to  do.  Afterwards,  when  the 
SMse  ia  once  drawn  into  the  respective  courts,  the  method  of  pursuing  it  ia 
pMQr  mnch  the  same  in  all  of  them. 

*lf  the  sheriff  has  found  the  defendant  upon  any  of  the  former  writs,  r^^Xi 
tW  capias^  latitat,  &c.,  he  was  antiently  obliged  to  take  him  into  custody,  ^ 
m  order  to  produce  him  in  court  upon  the  return,  however  small  and  minute  the 
casie  of  action  might  be.  For,  not  having  obeyed  the  original  summons,  he 
kid  fthown  a  contempt  of  the  court,  and  was  no  longer  to  be  tniBted  at  large. 
E«t  whrn  the  nummoim  fell  into  dJHUHe,  and  the  capias  became  in  fuet  the  first 
jf^^.vMi.  it  wiftM  thought  hard  to  impriKon  a  man  ibr  a  contempt  which  was  only 
«ippiiiMr«l:  and  therefore  in  <*oniinon  eases,  by  the  gradual  in<liilgenee  of  the 
f«}«rt4^  lat  length  authorized  hy  statute  12  (leo.  I.  c.  20,  which  was  amende<i  by 
Sty^o.  II.  c.  *Jj,  made  ]>er|»etual  hy  21  (tco.  II.  o.  3,  and  extended  to  all  inferior 
c«tn4  by  lt>  Geo.  III.  c.  70,)  the  sheritf  or  pn^per  officer  can  now  only  pcr- 
fr'tksliy  f^^^rfr^  the  defendant  with  the  copy  of  the  writ  or  pnK'ess,  antf  with 
sr<.'v  in  writing  to  appear  hy  his  attorney  in  court  to  defend  this  action; 
si.-:ii  in  effect  reduces  it  to  a  mere  summons."     And  if  the  defendant  thinks 

(#)  Appfud.  Nu.  Ill  (4. 


of  ii>  n  flKi.'^iur.  ontnman<ling  the  Kherilf  that  ho  do  not  ftmit  on  account  of  anv  liherty 

a  ^  ^ifintT.  bat  that  he  cnt€*r  the  winie.  Ac,  and  take  the  rlofendant,  Ac.  wLich  non 
writ  mar  )•<•  i««ued  in  the  fii^t  instance.    Ti<l<l.  Hth  e<l.  1  •!•'>,  140. — CniTTT. 
*  kmd  %  UtJat  cannot  be  sen'ed  o\\X  of  the  proper  county,  though  when  s  penon  has 
•vrrrd  ou  th**  coofineti  of  a  county,  though  out  of  it,  the  court  will  not  in  general 
•^  M*i«-  xu^  MTvioe.     4  M.  A  S.  412.    I  Chittyn  R.  l'>:  and  see  id.  233.— CniTTT. 

"  la  iL*"  Ex*'he«|uer  an  action  may  ttlj*o  lie  comincuced  hy  a  vrrtirr  faciajt  ad  resftomiendwn^ 
v^jra  ;;•  in  the  nature  of  an  original  writ,  and  in  the  proce^x  uneil  in  thi^  court  againnt 
>••«•  ftA-1  memlter*  of  the  houi«e  of  iH>ninionA.  <>n  this*  writ  the  defendant  is  Minimon««d ; 
k:  .f  b*  dr^  not  apfifar.  a  duifriwfa*  issues,  and  after  that,  if  neceAsank'.  an  a/itu.  piuneg, 
»  ^«*^»at  dmfrrm'ffu,  Tidd>  Practice.  t>T.  An  action  &y  an  attorney  or  officer  of  this 
^r.*".  .«  r>oaini«*nce«J  hy  a  m/Hiur  of  priyilege,  and  iPfitiMt  attorneys*,  oftcem,  or  pri^oneri 
*  '  ^     r*  t-i.  *>. — Archb4>ld. 

'  tv^:  in  ihi^  court  the  tlefendant  cannot  he  outlawe<l.  an  the  plaintiff  cannot  proceed 
*i-^-.B  f.-T  '-nnn^l  writ.  1  l*riiv.  309.  Ii«»?*i<Ic?«.  the  writ  of  rptn  mmtM  in  a  vmire  fafia*  and 
f'^»'.*  ii  ^^sf^-mdenium.     Fur  the  proccsj*  in  tliis  court,  »»t^  Tidd.  Sth  chL  154  to  l/)!. 

k*  v>  *.h«^  fono  of  the  notic<s  xee  Tidd,  8th  eii.  \(\C\.     If  there  l>e  no  notice  to  ap]>ear, 
*!<»«  m   cM>Tir,  or  the  notice  be  not  proi»erly  dirin^ted.  Ac.  the  defendant  may  move 
V  *m,n  to  ^et  Mde  the  proetHnlings :  hut  any  trilling  informality  in  the  notice,  as 
^t^x  <in«rB  the  day  of  the  month  on  which  the  <l«*f*Midant  i<«  to  appear,  without  saying 
xcar  wTf.  or  «peei/ying  the  y<^ir,  or  mentioning  an  ini|>osiiihle  <luy.  will  not  inyalidats 
I    TiM.  *ck  «a.  16f .     An  to  the  ftenrice  of  the  process,  nee  id.  U>7  to  169. 
f  tsjf^  b«  no  procwa,  or  if  it  be  defective  in  ]>oint  of  form,  or  in  its  direction,  teilt, 
«r  Um  aMomey'a  name  be  not  endon«e<l  u}>on  it,  the  defendant  may  moye  the 
It  flrida  Ika  proceed  in  gn  for  irregularity ;  and  a  writ  haying  a  wrong  return  will 
by  a  eorract  day  being  mentioned  in  the  notice  to  appear.    But  he  esnnoS 
mstsmf  error  or  defect  in  the  procet*  after  he  haa  appeared  to  it  or  tskea 
f «.  II.-IS  IM 
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proper  to  appear  npon  this  notice,  his  appearance  is  recorded,  and  he  puta  ii 
BuretioB  for  his  future  attendunce  and  obedience  j  which  sureties  are  caUei 
common  bail,  being  the  same  two  iniaipnary  persons  that  were  pledges  tbr  tk 
pUintiffB  prosecution,  John  Doe  and  Ilichard  Boe.  Or,  if  the  defendant  doa 
not  appear  upon  the  return  of  the  writ,  or  within  four  (or,  in  some  casea,  eight 
dayti  alter,"  the  plaintiff  may  t^nu^r  an  appearance  to  him,  as  if  he  had  reailj 
appeared;  and  may  tile  common  bail  in  the  defendant's  name,  and  proce* 
thereupon  as  if  the  dulbndunt  had  done  it  himself. 

13ut  if  the  pluintift'  will  make  affiilitvit,  or  assert  upon  oath,  that  the  cause  o 
action  amounts  to  ten  jxiuuds  or  upwards,"  then  he  may  arrest  tho  deiend 

the  declaration  out  of  the  office:  for  it  IB  the  onivereal  practice  of  the  court!  that  tb 
applic&tion  to  set  a«i(le  procet^liiigt  for  irregularity  aliould  be  made  ss  early  u  ptX'aibli 
or,  B8  it  IB  commonly  said,  in  the  tir>t  itutunce ;  and  nhere  there  ba«  been  an  irr«gi 
larily,  if  the  ]>arly  overlook  it  and  tiike  Bubitts|uciit  steps  in  the  cause,  he  canuol  aTui 
wnrds  revert  bock  ond  object  to  it.  In  the  Common  Picas  the  court  will  not  iiumIi 
writ  on  the  ground  of  ilx  liuvins  been  Hcrvcd  in  a  wrong  county.  And  it  is  Haiti  thit 
mistake  in  the  process  is  cured  Tiy  the  plaintiff's  entering  an  sppenrance  for  the  defew 
ant,  which  has  eren  always  looked  U]>on  as  effectual  for  that  purpose  as  if  he  had  doi 
it  himeclf ;  but  it  is  otherwise  where  ihe  defendant  has  not  been  serred  with  a  copy  i 
tlie  procesB,  or  the  notice  suWribed  thereto  is  defective.  It  i»  also  uid  that  no  auva 
tage  can  bo  taken  of  the  irregularity  of  process  without  having  it  returned,  and  beim 
the  court  i  and  where  tho  irifgulurity  complained  of  is  not  iu  the  process,  but  in  tl 
notice  to  aii|iear  thereto,  or  in  the  Nervice  of  it.  tlie  rule  should  be  to  set  axide  mk 
service,  and  not  tlie  process  itself.  See  Tidd,  8th  ed.  159,  and  the  various  caws  the 
collected. 

The  process  may  in  general  be  amended  where  there  is  any  thing  to  amend  bj:  n 
it  has  been  amended  in  the  name  of  the  def'endunt  where  he  was  a  prisoner  in  cutUM 
under  it.  But  the  court  of  Kinic's  Bench  would  not  grant  a  rule  for  amending  ihewr 
nnder  wbich  tho  defendant  hnd  been  arrested  by  a  wrong  name,  after  actions  of  U 
imprisonment  had  been  brought  for  such  arrest ;  so  an  amendment  cannot  be  made 
mesne  pnM^ess  by  adding  the  natue  of  another  person  as  plaintiff.  A.  writ  retumabla 
a  dia  Hon  is  altogether  void,  and  cannot  be  amended  by  the  court ;  and  the  courts, ' 
have  seen,  will  not  in  general  allow  a  writ  to  bo  amended  to  the  pr^udice  of  the  h 
Tidd,  Hth  cd.  16U,  and  euses  there  collected.— Cuittt. 

"In  all  cases  where  the  defendant  is  served  with  a  copy  of  the  process,  he  has  eii 
days  to  file  common  liail  in  the  King's  .Bench,  or  to  enter  a  common  appeanuice  in) 
Common  I'lcus,  exclusive  of  the  retuni-day ;  and  if  the  last  of  the  eight  days  be  a  trund 
he  hax  all  the  next  day.    1  Cromp.  IVuc.  i^.    1  Burr.  56. 

As  to  what  cause  n/aiHon  will  justily  an  arrest,  it  is  a  rule  that  where  a  debt  is  certi 
or  damages  may  be  reduced  to  u  certainly,  as  in  assumpsit  or  covenant  for  the  paym 
of  money,  {Barnes,  7U,  WJ,  HW.)  the  defendant  may  be  arrested  as  a  matter  of  courss^ 
an  affidavit  stating  tho  cause  of  station.  Tidd,  ITU^  But  where  dama^  are  aliogel 
uncertain,  as  in  as!ium]isit,  or  covenant,  to  indemnify,  tc,  or  in  aclions  for  a  toil 
trespass,  there  can  be  no  arrest  without  a  s]iccial  order  of  the  court,  or  a  judee,  on  a 
affidavit  of  the  circumstances,  (id.  171.)  and,  by  rule  of  II.  T.  48  Geo.  III.,  a  pa 
cannot  be  held  to  special  boil  in  trover  or  detinue  without  an  order.  And  there 
other  cases  where  an  arrest  i»  not  alloweil,  even  though  the  action  be  brought  for  ai 
certain.  Thus,  a  defendant  cannot  lie  arrested  on  a  penal  statute,  (Yelv.  53.)  thougl 
may  on  a  reniediul  one,  [7  T.  H.  S.'i'J.)  or  where  the  act  expressly  authorizes  an  or 
The  defendant  cannot  lie  arreiiled  on  a  bail-bond,  (R.  H.  8  Anne,)  or  replevin-bout 
Salk.  dl).  CT.  R.  :t30.  8  T.  R. -l.^Ljor  on  a  recojinizanceof  bail,  (Tidd.  »lh  ed.  17-i:) 
for  gooils  barguineil  and  si>ld,  or  sold  without  stating  a  delivery,  ( 12  Eiast,  'iW.  1  Vt 
357 ;)  nor  on  a  policy  of  InHurunce  without  im  adjustment,  or  an  express  promine  to 
the  amount.  [.')  Taunt.  2lll.  1  Marsh.  ID.  8.  C.  0  but  he  may  be  on  a  guarantee.  9  P 
155.  So  defendant  cannot  be  arri-sleil  lor  more  thon  is  eiiuitably  due.  Thus,  he  e» 
be  arrested  on  the  penalty  of  a  Wid,  {ii  T.  K.  217.  2  Kast,  ilX:)  but  he  may  if  the 
is  agreed  to  be  for  li([uiilaled  dauiuges.  Tidd,  Kill  ed.  ITi.  lie  cannot  be  arreet« 
more  than  the  balance  due  where  there  is  a  set-off.  3  B.  ft  C.  139.  5  B.  ft  A.  513. 
ft  H.  67.  «.  C. 

"  Xow,  by  Stat.  7  ft  8  Geo.  IV.  c.  71,  the  deht  must  amount  to  SOI.,  and  in  Wald 
the  counties  palatine  to  bit.  Intermediate  statutes — vii.,  51  Oeo.  III.  o.  I2t,  ai 
Geo.  111.  c.  1(11 — extended  the  fum  from  1(1/.  to  15/.,  except  upon  bills  of  exchangi 
promissoTy-notes.  The  statute  of  tlio  present  king  contains  no  snch  axemptt 
Caim. 
This  affidavit  must  be  certain  and  poutive;  for  an  affidavit  made  npon  balivf,  of 
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ut,  aad  make  him  pat  in  lalMUiitiAl  sureties  for  his  apMaranoei  cftlled  special 
kai.  In  order  to  whichi  it  is  required  by  statute  IS  Gar.  II.  st.  2,  o.  2,  that  the 
irvecMMo  of  aetaon  shoiild  be  expressed  in  the  body  of  the  writ  or  process:  else 
■a  sootfity  eaa  be  taken  in  a  greater  sam  than  401.  This  statute  (without 
wmr  wmtk  intention  in  the  malcers)  had  like  to  have  ousted  the  kind's  bench  of 
Sb  tu  jwiadiction  over  civil  injuries  without  force;  for,  as  the  biU  of  rMoo 
Middlmmx  was  framed  only  for  actions  of  trespass^  a  defendant  could  L^^^ 
Boc  be  arrested  and  held  to  bail  thereupon  for  breaches  of  civil  contracts.  But 
Id  tmmnedj  this  inconvenience,  the  officers  of  the  king's  bench  devised  a  method 
•f  adding  what  is  called  a  clause  of  ae  etiam  to  the  usual  complaint  of  trespass : 
the  bill  of  Xiddleses  commanding  the  defendant  to  be  brought  in  to  answer 
the  pkuntiir  of  a  plea  of  trespass,  and  aUo  to  a  bill  of  debt :(/)  the  complaint 
«f  trespaas  jpvinf^  cognisance  to  the  court,  and  that  of  deot  authorising  the 
-  In  imitation  of  which,  lord  chief  justice  North,  a  few  years  afterwards, 
CO  save  the  suitors  of  his  court  the  trouble  and  expense  of  suing  out 
originals,  directed  that  in  the  common  pleas,  besides  the  usual  complaint 

bfff  king  the  plaintiff's  close,  a  clause  of  ac  etiam  might  be  also  added  to  the 
viH  of  odwiot,  containing  the  true  cause  of  action ;  as,  "that  the  said  Charles, 
the  dsfendant^  may  answer  to  the  plaintiff  of  a  plea  of  trespass  in  breaking  his 
dase;  and  also,  oc  efiasi,  may  answer  him,  according  to  the  custom  of  the 
conrt,  in  a  certain  plea  of  trespass  upon  the  case,  upon  promises,  to  the  value 
«f  twenty  pounds,  ac''(y)  The  sum  sworn  to  by  the  plaintiff  is  marked  upon 
ths  back  of  the  writ,  and  the  sheriff,  or  his  officer  the  bailiff,  is  then  obliged 
Mtnntty  to  arrest  or  take  into  custody  the  body  of  the  defendant,  and,  having 
li  done,  to  retttm  the  writ  with  a  cq>i  corpus  endorsed  thereon. 

An  arrest  must  be  by  corporal  seizing  or  touching  the  defendant's  body,'* 
■fter  which  the  bailiff  may  juHtify  breaking  oi»oii  the  houHo  in  which  ho  in'* 
to  take  him ;  otherwise  he  has  no  Hueh  |K>wer,  but  muHt  watch  hiH  opi)ortunity 
to  arrest  him ;  for  every  man's  hou8e  is  i(K)ke<i  upon  hv  the  law  to  be  nin  castle 
U  ^timkc^  and  asylum,  wherein  he  should  suffer  no  violence  :^  which  principle 
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•  wfru'iK*  to  ■om^thing  elue, — an  where  tho  plnintiff  swears  (he  flefendant  is  indebted 
t»kini  in  ten  poundii  or  upwanim  an  api^ears  l>y  hU  hookfl  or  by  a  bill  delivered, — will 
v<  be  •uffif'ient  unleM  the  plaintiff  iit  an  executor,  acini iniotrator,  or  awi^ee;  for  then, 
^^mL  the  nature  of  hid  situation,  he  cannot  swear  more  ixMitively  than  from  belief  or 
^■i  a  reference  to  the  accounts  of  others.    I  Sollon's  Pnu^tic^,  112. — Christian. 

*  But  this  does  not  seem  to  be  absolutely  necessary  ;  for  if  a  bailiff  come  into  a  room 
tmk  1*11  the  ilefendant  he  arrests  him,  and  lock  the  door,  it  is  sufficient  C.  T.  Ilardw.. 
M.  £  N«<w  Rrp.  211.  Bull.  N.  P.  82.  Hare  words,  however,  will  not  conHtitute  an  arre«t. 
1  Kt.  k  M.  C.  N.  P.  26.  It  is  sufficient  that  the  officer  have  the  authority,  be  near,  and 
acaakf  in  the  armc,  without  being  the  person  who  actually  arrests,  iowp.  05. 
If  the  defendant  be  wrongfully  taken  without  process.  (2  Anst.  401.  1  N.  R.  135.)  or 
If  ia  reCurnAble,  (2  li.  Bla.  21*,)  he  cannot  l»e  lawfully  detaine<l  in  custody  under 
It  prcHc—  at  the  suit  of  the  same  plaintiff,  though  he  may  at  the  auit  of  third 
2  k  1  A.  7i3.  1  Chit  Rep.  579,  S.  (\— 4.'uittt. 
h  11  not  neecaaanr  that  the  arrest  should  be  made  by  the  hand  of  the  bailiff,  nor  that 
ka  ihwild  be  artoaJly  in  sight ;  yet  when  an  arri^st  is  made  by  his  assistant  or  follower, 
Ike  kviiff  ou#ht  to  be  so  near  as  to  be  considered  as  acting  in  it.  Cowp.  (>5. — Christun. 
*Thjs  «f«|M«f«  to  l>e  stated  too  extensively  :  it  is  the  defendant's  own  dwelling  which 
V  inw  m  aawl  to  be  his  castle ;  for  if  he  l>e  in  the  house  of  another,  the  bailift'  or  sheriff 
kk  ead  enter  it  to  effect  his  purf>0!ie.  but  he  ought  to  lie  veir  certain  that  the 
It  hfli.  at  the  time  of  such  forcible  entr}-.  in  the  house.  Se«*  Johnson  v$,  Leigh, 
t  TaMrt.  dM.— CtiiTTr. 

"  A  '^ihff.  bHbre  he  has  made  the  arrest,  cannot  break  open  an  outer  <loor  of  a  house , 
M  if  Im  CBfter  the  outer  dcK»r  pear<*ably.  he  may  then  brc^k  o|H*n  the  inner  door,  though 
a  le  ihn  apartMeal  of  a  lodger,  if  the  owner  hini*ielf  oivupiesi  itart  of  the  Iiouhc.  (>>wp. 
L  2  Mnapa,  9U7.  8  Tuini.  sSo,  8.  C.     But  if  the  whi)le  house  Im  let  in  IcMlgings,  as  each 

a  dwelling-house,  in  which  burglary  may  l>e  st«t«Kl  to  have 

it  haa  been  suppo^sd  that  the  lioor  of  each  apartment  would  be 

r,  which  could  not  be  legally  broken  open  to  execute  an  arrcal. 

195 
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in  carried  so  far  in  tho  civil  law,  tha^  for  the  moet  part,  not  bo  mncb  as  ■ 
moQ  citation  or  summonn,  much  less  an  arrest,  can  b«  executed  upon  a 
•2891  ^''"^'''  '"*  '^*'"  wnlls-CA)  PeorK  of  the  realm,  members 'of  parliai 
■I  and  conwrations,  are  privileged  from  arrestw;  and  of  conrac  iron 
lu%vrie8.(i)  And  a^ainnt  them  tho  proccHH  to  enforce  an  appearance  miiHt  1 
summona  and  diotrosH  infinite.^')  inittend  of  a  capias.  Alito  clerks,  attor 
and  all  other  portions  attending  tne  courts  of  juMtice,  (for  attomcys,  being  ol 
of  the  court,  are  always  supposed  to  bo  there  attending,)  are  not  lin^e 
arrested  by  the  oniinary  prot-ess  of  the  court,  but  muBt  be  Buod  by  hill,  (< 
usually  a  biU  nf  prkilrgi;)  as  being  personally  present  in  court.(A)'^  CIcrr 
pertbnning  divine  fervicc,  and  not  merely  s'tayinf*  in  the  church  with  a  m 
lent  desi^rn,  are  for  tlie  time  privilcfjed  from  arrests,  by  stat.  50  Edw.  Ill 
and  1  Itic.  II.  e.  1(>,  as  likewise  members  of  convocation  actually  atta 
thereon,  by  statute  8  lien.  VI.  e.  1.  Suitors,  witnesses,  and  other  pel 
necessarily  attending  any  courts  of  record  on  business,  are  not  to  be  arj 
during  their  actual  attendance,  which  includes  their  necessary'  coming  ai 
turning."  And  no  an-est  can  bo  made  in  the  king's  presence,  nor  withii 
(')  Ff.  %  4. 19-21.  f/1  B«  jBiB-  ssn. 

ii)  WhIMuck  gf  l-irL  aw.  -JIT.  (•)  Bnj.  Ab.  Ml.  UUr,  ».  11  Mod.  ISL 

But  to  justify  breaking  open  nn  inner  door  belonging  to  a  lodger,  arlniittanee  U' 
first  deinundi;d,  uiiIcsh  del'i'mtant  in  in  tlio  room.  3  B.  &  P.  223,  4  Taunt.  019. 
tho  lii'ciikint;  o]ii>n  an  inni'i'  door  of  n  stniiifier  eiinnot  he  juitlified  on  a  iiUKpida 
defendant  is  in  ihe  ronni.     Ti  Tiitint.  'fi!>,  Ctli  vA.  'IVi. — Ciiirry. 

"  'J'liene  privile;rps  nre  iillnwi'd  not  vn  tiuk-Ii  for  the  benefit  of  nttonieys  ns  their  ri 
(2Wils.44,  4Hurr.21l.  'A  l>oup.3(*l,)anduretheTefnreconlJni'<i toattomevBwhopn 
(2  WiK  23-2.  4  Durr.  'JUS.  2  Bla.  Hep.  lOMi.  I  Bos.  k  I'ul.  4.  2  Lutw.  ItMit ,  oontim,; 
li-nst  have  practUeil  within  n  year ;  tor  it  isn  rule  that  muoIi  attomeyR ai  have  noi 
attending  their  em  ploy  men  t  in  the  Kinj^V  Bench  furlheHnnoe  ol'a  veur.  unleisshin 
)>v  lliekne^<i<,  lie  not  allowed  their  privilege  of  atlornevii.  11.  M.  I(ja4,  S.  1.  K.  B.  i 
2M.4t*.0n.'i.— Cnirrv. 

" S.-e,  furtlnr  us  to  the  privilege.' from nrrest. Tiild, Ptli  ed.  103  to  214.  Ijtt'r  K 
Arrest,  m.  112.  In  nddition  to  tho^<e  numi^l  in  the  text  are  the  following,  vii. :  Adm 
t:f.u«  MiA\,  |Yi-lv.  ,V.:}  Iinl  nut  ifhe  hiis]>i'rN>nnlly  promineil  to  jmy.  1  T.  It.  7  IS. 
ti>r  ih-l't  l>('y<ini!  m'us.  ;1K  11. ■ci.  111.  c  .Wl. ».  'J,  .l«ioiM*n/(irjniin/  utmiiitt,  7  Anne.  e. 
B.  &  ('.  ;Vi4.  Z  l>.  A  K.  m;1,  "ii,  /fe.V,  Wing  aliout  to  jiistifj,  or  otIierwiMi  attt 
e'luit  urs  luiil.  1  II.  Bill.  ii:ili.  I  M.  &  S.  tl:lrt.  Jht-kr-i/il  for  Ibriy-two  (lays,  uidesa 
hi  prixin.  und  altur  forty-ttvo  ilav-n,  it  the  time  for  xurrender  be  enlargiHl,  {H  T.  R, 
nl->i  if  Mumminifil  iH-ftivi-  the  iiunnn^sioners  relative  to  bin  estate,  thmifih  Kcreral 
uli.-r  his  la>t  i-.'(>nnin:ition.  Id.  .VU.  S.-.Mhe  t;  tieo.  IV.  o.  Iti,  r>.  117,  118.  Bm 
iitlrnding  court  IT  on  ein-iiit.  I  II.  Bla. !'>::<!.  Ili^ifju.  a.«*»'-.^i-eral.  M  KHxt.447:  i 
•1  Taunt.  liN'i,  ;!  M.  *  S.  2S4.  f^.fii-r,  us  sueh.  /i-mr-rtHTrt,  (l  T.  R,  4Cii.  2  II.  I 
hilt  if  hheolftiiin  iTiilit,  pn'ii-nding  to  be  single,  slie  mnv  lie  urwstei.1,  (I  N,  R,  54 
sie  I  Binu.  ■ill.  2  Miirsli.  40,  7  Taunt,  .'i.'..  Tidil.  ttth  ed.  I'.tT  :)  though  if  a  foreim 
her  bu>lKin<l  lie  abroad,  she  is  liable  li>r  b<-r  debts,  though  neither  ReiHirated  bvdw 
having  11  >.|.!ii-iit.-  nmini.>n;imi>.  ;2  ,N.  R.  IS^iii;)  bnt  if  iituintitt'  knew  her  to  be  ml 
fhe  Hill  U-  di-..-li;ijf.'.d,  (I.  T.  1(.  4.-.I.  I  Iinl.  17.  n.  7  Ki-t.  .W2:)  and  in  such  raw 
titrwilll..-rnl.-.l  lo  |mv  .■■"■t:' of  ni.uion.  (.i  Taunt.  ;[II7  0  bnl  if  she  cohabit  with  ai 

man.  iin.l  tr^.l Ii.t  oivn  iinoiint.  sh,-  will  not  bo  diwhnrgeii.  ( I  B.  A  P.  8  :)  if  ■ 

niistuke,  niisn')ir<''<-nl  In-r  huilKind  to  )h*  iI.miI,  she  will  Iw  cliM-hargiHl,  1  Ijint,  1ft. 
sni'd  OS  ^ucli.  //..w/o-.A.«,  ai  sueh.  /nW--,»/  ,I.Uit  iliseharged.  ['J,  M,  &  S,  Ma.) 
Ml  a  siil»<-i|nent  e\|ir>-«<  jironuMt.  li  Taunt.  !>KS :  W  f'hI.  1  t'hit.  R.  274,  n.  Irim 
wb.-tb.T  a  i-i-|.r.'s,-ntHlive  tir  nut.  li'.l  *  40  ii.-o.  Ill,  c.  f.7.  art.  4.  Afartia^  of  ] 
B«'ni'li.  'M'.'.r.'.  nonis.uimi'Moncd.  (4  Tninil.  .%"i7:|  Inil  volunteer  drill  sergean 
n.it  i-xcuiiit.  S  T,  l{.  lii.'i.  /''.i.-./i.'/uit.-n.liiig  esH-uti.m  of  imniirv,  Ae.  4  Moo 
-W„r,v,  u...l.-r-:i".  Hi.-o.  11. -!.:;.<■.  14.  s.  l.i.  :;2tie.i.in.e.  :U,s.  22.  i^j^ntii 
''  t,  4;><,>,)  and  insolvent  eourt  is  sneh  ■ 
■'It'i't.  M'itnftiu't  cubiwi-nBed,  AT  sumi 
tiding  an  urbitriitor  appointed  hj-  ttaa 
-I. '.Ml.  :t  l:aitt.  mi.  Airreditoratta 
7  Ve*,  ;il2.  1  Ves.  &  B,  3ltt.  2  Bo 
rtial  are ]<rivilegi-d.  But  witneueaa 
i^bit.  Ri'jK  ti7V.  3B.  AA,  252..S.C;  m4 
nllowi'd  for  going  and  returning.    2  Bla.  IUf> 


C.  T.    U.  llSlV.      .S-..',.r, -MU-ud 

■..uil.  (11    Kl 

•2  Miiish.  ,'i7.  li 'I'limit,  :i:;ii. 

"li-, 

„■./..,   of  III.. 

l.<l»ii-i'onunis<ionfr->nn'li-i 

■  ^yj 

It  s.-id.  or  lilt. 

1  fhil.   It.-p.  ri7!l.    r.  11,  A  . 

:;.«.(■.    ;i.\i 

l..-,.ve  n  .1,-b 

Itv  miiliiiv  act,  wilniw^'s  u 

linr  i-ourt-ni 

liiivileg.-.l  if  tb..y  .Way  1.; 

1-  th<' 

■  way.     1  t^l. 

Piiie,  IHl'-i.     A  rtii-oiuible 

is  allon-.<d  I 

2  Marsh.  r.7.-l.iiirTi-. 
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it  his  royal  nilaceX'/*  nor  in  any  place  whore  the  king's  ^osticefl  are 
7  aitting.*  The  king  hath  moreover  a  special  prerogative,  (which, 
f  is  very  seldom  exerted,)(m)  that  he  may  by  his  writ  of  protection  privi- 
dcfendant  from  all  personal,  and  many  real,  suits  for  one  year  at  a  time, 
»  kMiffer;  in  respect  of  his  being  engaged  in  his  service  out  of  the 
[«)  And  the  king  also,  by  the  common  mw,  might  take  his  debtor  into 
iCection,  so  tliat  no  one  might  sue  or  arrest  him  till  the  king's  debt  be 
»)  but  by  the  statute  25  £aw.  III.  st  6,  c.  19,  notwithstanding  such  pro- 
V  another  creditor  may  proceed  to  judgment  acrainst  *him,  with  r^AQQ 
of  execution,  till  the  kind's  debt  be  paid ;  unless  such  creditor  ■- 
idertake  for  the  kings  debt,  and  then  he  shall  have  execution  for  both, 
latly,  by  ntatute  29  Car.  II.  c.  7,  no  arrest  can  be  made,  nor  process 
,  apon  a  Sunday,  except  for  treason,  felony,  or  breach  of  the  peace.*^ 
n  the  defendant  is  regularly  arrested  he  must  either  go  to  prison  for  safe 
f,  or  put  in  special  bail  to  the  sheriff."  For,  the  intent  of  the  arrest 
Mily  to  com|>el  an  appearance  in  court  at  the  return  of  the  writ,  that 
•  is  equally  annwereu  whether  the  sheriff  detains  his  person,  or  takes 
Dl  security  for  his  appearance,  called  baily  (firom  the  French  word  bailler, 
rer.)  because  the  defendant  is  bailed  or  delivered  to  his  sureties,  upon 
living  security  for  his  appearance,  and  is  supposed  to  continue  in  their 
f  custody  instead  of  going  to  gaol.  The  metnod  of  putting  in  bail  to 
rriff  b  by  entering  into  a  bond  or  obligation,  with  one  or  more  sureties, 
itiotts  persons,  as  in  the  former  case  of  common  bail,  but  real,  substan- 
ipon»ible  bondnmen,  to  insure  the  defendant's  appearance  at  the  return 
writ;  whi<-h  <»l>li^uti(>n  i»  culled  the  baH'bond,(p)^  The  shenff,  if  he 
«  Mtfijf  let  the  detendunt  go  without  any  sureties;  but  that  is  at  his  own 
for,  utU*r  onee  taking  him,  the  sheriflT  m  bound  to  keep  him  safely,  so  as 
rthcoiuin^  in  court;  otherwise  an  action  lieH  against  him  for  an  escape.'* 

■■ft  jT.  'SIK      Tbr  wruv  \4  ibr  pal.trv  of  Wr«t-  U>  u«hpr  men't  MikHU,  k*t  nbe  Bight  b«  tb«i«icht  to  (May 

>»|i   I  I  MM  '>  ll«*n.  \  III.  r.  I'J,  fnun  (IuHdk  JuNtirr.**     But  kinc  WlllUm,  In  lOri,  ftrmDtwl  on«  t*  kird 

■^awcc^r  h»\\  Tatta,  to  pr"tf>ct  him  from  Mbk  untUvwl  by  hi«  ttUor, 

4««nl «  •  Kr  iuf»nu«  a*  '1  lD«t.  131    that  brrrin  (3  Lrv.  kvj:i  which  i»  thv  Ivt  that  apfwan  apim  oor  Uwka. 

•M«  »*4hp  c  'if  hi«  ••vn  r\|«-riftK->p:  ftr  hIIm-U  (•)  Florh.  L.  4H.    3  1«t.3KL 

«kv«li  muBLUBMl  uimy  w«rt.  y*-\   thr  irrantrU  (•»  V.  \.  B.  'A    Ca  Utt.  131. 

■««frlh«*    anU  hi*r  rr«Miiii  wmi  th»l  h**  w  la  mi  {^)  Append.  No.  111. {6. 

to  W  •«K"y^  *■  hrr  arrTkv.  that  wa«  ral(H^ 


ippt  \*\  an  ohUt  of  th«»  l>oanl  of  greon  cloth,  or  unlow  the  prooeM  imue  out  of  the 
ourt.  3  T.  K.  7X'».  Rut  an  arn*»t  within  the  vorgo  of  the  iialaoe  han  been  holden 
ommon  Pl«*ai»  to  l>e  no  ground  for  dii^charging  the  defenoant  out  of  custody.  7 
;il ;  and  m*«-  1  Thit.  Kfj..  :\i:y.   3  B.  *  A.  5<)2.— C'hittt. 

nJr    1   I>*v.  1<n;.     i*ro<*4*sH  cannot  be  ex<H'ute<l  in  Kensington  palace,  (10  East. 
^Aiup.  475,)  or  within  the  Towi>r  without  leave  from  the  governor.    2  Chit.  Rep. 

ron>tru(tion  of  thi!« act,  Tiilil.  8th  e<l.  210.  After  a  negligent  ettcape,  the  defend- 
'  \0f'  tak*-u  on  a  Sun^lav.     2  I^>rd  Kavm.  1028. 

Rv^t  uiu^t  U'  mail*'  in  the  county  into  which  the  process  is  ij>sue<l ;  an  arrest  on  the 
^  a  onuntT  into  which  tho  writ  i»  isttuiMl  is  bad,  unless  then^  be  a  disiputo  as  to 
ri«.     3  B!  k  A.  ■l^^^.— <*iiittv. 

br  43  it¥<i.  III.  c.  Vk  <l«*|»onit  in  tlie  sheriff*!*  hands  the  sum  endorsed  on  the  writ, 
f.  in  a«I*htion  to  un«w«T  ciwtx,  Jlc.  and  the  fine  ]»uid.  if  proceeding  by  original; 
»  d^|«j»it  k«  |>Ai(l  into  court,  and  r('}Miid  to  the  defendant  on  his  i>erfecting  bail, 
«TiD«  him<^.lf  to  |.ri<^>ii.  (4  Taunt.  r>4il).  1  Bing.  103.  (*hitty  R.  145.  3  M.  A  a 
It,  if  n<*tther  ttf  th«*-i»  nii*a<'Ur«"i  U*  taken,  it  is  to  be  t»ai<l  over  to  the  plaintiff  by 
f  iJi^  court.  Sfcaf***^  on  con«»t ruction  of  thi^  act.  Tid<l,  Hth  eil.  226,  22i.  Quipre  if 
m$  fOi>»ls  in*t«-iMl  of  money  will  <lo.  7  Motire,  4.'i2. — ('iiiTrr. 
a^rertnent  by  a  thinl  iK^ram  with  a  *ilieritf  >  otlii*er  to  put  in  goo<l  bail.  Ac,  (1  T. 
or  an  attorney's  untb^rtaking  to  th«'  oftict*  for  th*fen<lant*s  appearance  (7  T.  R. 
lOfif^  hail-Uind  induetim**.  lUi*  void,  and  no  action  lies  on  it ;  but  if  given  to  the 
Thi  the  aietion,  it  is  %'alid.     4  Yjl\>\,  'V>s. — (/iiirrv. 

CW  ttrtion  may  )>e  fl«*fi»ai«-d  \>y  |>iittini!  in  Uiil  in  the  original  action,  of  the  term 
S  tWwrit  is  retuniabbs  tliou;:h  aftiT  the  expiration  of  the  time  allowed  for 
it  uc  and  even  afker  Uie  arti<»n  for  the  escape  is  brought.  1  Esp.  Rep.  87.  2  B. 
1  Taunt.  25.     1  Chit.  Kep.  :u:^.  a. ;  W  vide  7  T.  R.  109.    4  East,  508.    To 

ffitiff  sliould  op|MiM*  justification  of  bail,  (Tidd,  8lh  ed.  235,)  or  render, 
rsh*  »1.    1  Pnce,  103.    4  M.  4t  8.  397. 
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But,  on  the  other  hand,  he  is  obligod,  by  statute  23  Hen.  VI.  c.  10,  to  Uke  {it 
it  be  tendered^  a  Bufllt-ierit)iuil-boiid;''uiid  by  Htatuto  12  Geo.  I.e.  29,  the  Hheritl 
Bhull  take  bail  for  no  otlitT  HUin  tliati  tiueh  us  m  sworn  to  by  the  plaintiff  and 
cndoi-acd  on  tho  back  of  the  writ. 

Upon  tlic  return  of  tlie  writ,  or  within  four  diu's  after,  the  defendant  mu^tt 
appear  atcordin;;  to  the  exinenfy  of  the  writ.  Tliia  appmranct  is  effected  by 
*2fll  1  1'"^^'"^  '"  °"*'  jn>*titying  hail  "to  the  action  ;  wluch  is  commonlj-  catli-J 
-'  putting  in  buit  tiliovt'.-'  If  thix  bo  not  done,  and  the  bail  that  were  taken 
by  the  sherift'  Mow  are  responsible  pei-Hoiis,  the  plaintiff  may  take  an  aasigument 
from  the  sheriff  of  the  bail-bond  (under  the  statute  4  &  5  Anno,  o.  Iti)  aud 
bring  an  action  thereupon  against  the  sheriff's  bail.  But  if  the  bail  so  ui<- 
cepted  by  the  sheriff  be  insolvent  jierMous,  tho  plaintiff  may  proceed  against 
tho  sheriff  himself  by  calling  upon  him,  tirst  to  return  the  writ,  (if  not 
already  done,)  and  atterwards  to  bring  in  the  body  of  the  defendant.  And,  if 
tho  sheriff  does  not  then  cuusc  suftioient  bail  to  bo  put  in  and  perlccted  abort, 
he  will  himself  bo  rosjKmsihle  to  the  plaintiff. 

The  bail  above,  or  bail  to  the  action,  ntust  bo  put  in  either  in  open  court  oi 
before  one  of  the  ju<lgos  thereof,  or  else,  in  the  country,  before  a  eommissionci 
appointed  for  that  pui-poso  by  virtue  of  tho  statute  4  W.  and  M.  e.  4,  whict 
must  be  transmitted  to  the  court.  These  bail,  who  must  at  least  be  two  ii 
number,  must  enter  into  a  recogni8Unce(5)  in  court  or  before  tho  judge  or  com 
missioner  in  a  sum  equal  (or  in  some  cases  double)  to  that  which  tbo  plaintifl 
hath  sworn  to,  whor<.'by  they  do  Jointly  and  severally  undertake  that  if  th 
defendant  be  condemned  in  the  action  he  shall  pay  the  costs  and  condemnatio: 
or  render  himself  a  prinoner,  or  that  they  will  jiay  it  for  him;  which  recogu 
zauce  is  transmitted  to  the  court  in  a  slip  of  parchment  entitled  a  bail-pitct.{j 
And,  if  excepted  to,  the  hail  muut  be  perfected;  that  is,  they  must  justify  then 
selves  in  court,  or  betore  the  commissioner  in  tho  oountry,  by  swearing  thea 
selves  housekeepers, ■■' and  each  of  them  to  be  worth  the  full  sum  for  which  the 
aro  bail,  after  piynient  of  all  their  debts."  This  answers  in  some  measure  i 
{t>  Appmd.  No.  III.  I  i.  n  nM. 

Slicrltf  cnimot  xue  defendant  for  money  paid  when  he  has  discharged  him  out  ef  n 
tody  OI)  iiicKiin  |iroeeM  without  a  bail-bund,  and  Iiok.  in  eonsequence  of  hit  DOUHtppet 
Biii'M.  lie«n  o1>lia<HJ  to  pay  debt  and  cintn.    8  Kost,  171. — Chittv. 

=*  If  lie  M  refuHe.  he  ix  lialde  to  a  s))eoiHl  action  on  the  case,  (Gilb.  C.  P.  20.  Cro.  0 
IW.  CT.  R.  %i5;)  but.  to  maintuin  Duch  action,  the  partieti offered u  bail  must  hnveh 
Butlicient  pmiKTly  in  llie  county  wheri"  the  arrest  wan  made.     15  East,  320. — Chittt. 

"Ill  jirocecdin^  in  llie  King's  Hcnch  tiyii//,  wlienever  tpedai  bail U  tutl  tufeuMtryot  I 
been  dixfieniietl  with  by  tlio  ctiurt.  nanninn  lail  (trhich  are  merely  nominal)  must  be  filt 
or  in  iiroeciHliiisa  in  the  cinnnimi  pleiu  of  Kind's  Bench  by  original,  a  common  ■ppesrai 
must  be  entered.  In  the  King's  Bench,  wh<Te  defendant  has  been  serred  with  a  c« 
of  a  bill  of  Middlesex,  or  other  )>roc<-ss  tlierein,  common  bail  nhould  be  filed  at  the 
turn,  or  in  eiclit  dnvii,  excluHivc  (not  ln<^luding  ISunduy,  if  tho  lost)  after  it.  9  Geo. 
c.  :n^.  *.  1.    I  Burr.  5lj.    Tidd,  fllh  e<l.  240. 

In  iiroct^Hliiigii  l>y  urigiiiul  in  the  King's  Bench,  tho  op^eamnce  must  be  entered  w 
the  filiicer  of  the  itouiiiv  in  whicii  tlic  ai'tinii  is  laid,  within  eight  dar*  after  api>e«rar 
day  or  (|uurlo  die  jMist  of  return  of  jiroce.w.  .1  B.  A  C.  1 10.  4  D.  A  R.  713,  8.  C,  In 
Common  Plenn  tlic  I'iglil  ilavs  nre  rci'krini'd  from  tlie  rctuni-dny,  and  not  trvm  the  ant 
die  poxt  of  the  return  ..f  tli-  writ.     Id.  Ibid.     Inij^y.  C.  P.  210.  217. 

By  5  Oeo.  II.  e.  27.  to  cx|HHlil<'  the  plaintiff's  phH*edinpi,  if  the  defendant,  bar 
been  servwl  with  iirmi-xo.  shidl  not  apiH-ar  nt  the  return  thereof  or  within  eight  d 
after  »uch  rt-turn,  the  pliiiniiir.  ii]iiiii  attidnvil  of  the  service  of  aiich  procem.  may  ej 
a  eomninn  appearance  or  tili-  coinmim  bail  fur  tlie  ilefen<liint.  and  proec«d  therein  a 
audi  defendant  harl  (•iilercil  hi.'i  »p)iraroiire  or  tiled  cnnimon  bail.  Tlie  jilainl iff  cao 
enter  i^ucli  appearance  or  tile  cnnitnon  buit  till  tlie  ninth  day.    'Tidd,  242. — Chittv. 

"  (>r  a  frei-holdcr.  or  copvliolder.  or  ii  long  leaseholder.  8  Taunt.  148.  1  Cbitir  I 
88.  144.    2  Chitty  R.  IMi.  117.— Cuittv. 

*  U))on  Hpecial  bail  being  put  in.  a  nniicf  thermf  must  be  Riven  lo  the  plaintiff't 
tomey  or  agent,  whercu|>on  tlii>  liilli>r  may  rj-erpl  to  the  bail  within  twenty  dayi  ■ 
notice  given,  by  entering  such  exception,  (4  D.  k  R.  3A5 ;)  and  aofin  ^  lAt  (tmNmi  n 
be  given  to  the  dcfendanl'ii  attorney  Iieforo  the  Bhcritf  i«  ruled.  Alexaodfir  m.  Millet 
Nov.,  lt<2.^,  K.  B.    But  where  bail  is  not  put  in,  at  the  time  of  mlinf  Um  disriff  b 
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IIm  mifidaii^  or  mtiBdatio  of  the  Roman  Uws,(«)  which  is  matoally  given  by 
«eh  btigftat  party  to  the  other :  by  the  plaintiff  that  he  will  proeeonte  hit 
lait,  and  pay  the  coeta  if  he  loses  his  cause;  in  like  manner  as  our  law  still 
reqatrea  nominal  plec^es  of  prosecntion  from  the  plaintiff:  b^  the  defendanty 
that  Imi  ahall  contmae  m  court  and  abide  the  sentence  of  the  judge,  much  like 
oar  apodal  bail,  bat  with  this  difference,  that  the  fid^utsoreB  were  there  abso- 


parpuse  they  are  at  all  times  entitled  to  a  warrant  to  apprehend  him.(ty 


the  writ  or  bring  in  the  body,  he  must  put  in  and  perfect  of  bail  at  his  peril,  or 
er  the  defendant  within  four  days  in  a  town  osuie,  or  six  days  in  a  country  oause^ 
without  aay  exeepUon.    2BhLR.1206.    2  Chit  R.  82,  108.    Udd,  8th  ed.  256. 

Within  a  particular  time  (in  general,  four  d^s)  after  the  exception  entered  and  notice 
firen,  the  bail  must  r'tdfy.    See  Tidd,  257,  &8,  259.    If  they  do  not  mesn  to  do  so^ 
schm  should  be  sdded. 
Piwrious  to  the  bail  justifying,  there  should  be  a  noAet  setting  forth  that  the  bail 


already  pat  in  will  on  a  certain  day  justify  themaeWes  in  OfMn  court,  (2  Chit  R.  lOS. 
Tidd,  2590  or  that  one  or  more  persons  will  be  added,  and  justify  themselves  ss  good 
Isil  far  the  defendant.    Id. 

la  the  King's  Bench,  bail  are  added  and  juMified  before  one  of  the  judges  sittina  in 
Ihs  bail  court,  by  virtue  of  the  57  Qeo.  III.  c.  II.  The  bail  muit  be  in  Westminster  ball 
ky  hatf-patt  nine  in  the  morning ;  and  if  the  bail  are  not  reedy,  and  the  papers  delivered 
Id  eoaasel,  before  ten  o'clock,  they  cannot  be  taken  after  that  hour.  Kul.  H.  T.  59 
(rco.  III.  K.  B.  When  there  are  but  few  bail«  it  is  neceiiHary  that  they  should  be  very 
t-ttiwrtual  in  the  time  of  their  attenilance,  for  if  thevare  not  ready  whtai  the  judge  takes 
ktf  ««at.  he  will  not  wait  for  them  till  ten  o'clock;  but  when  the  bail  are  numerous,  the 
sxATi  tune  of  their  attendance  \n  not  so  material ;  and  on  the  laAt  day  of  term  they  are 
aiU  aJlowed  to  justify,  an  formerly,  in  full  court,  at  its  rising.     Tidd,  202. 

In  the  ComoHm  Plead  the  bail  rnunt  justify  at  the  sitting  of  the  court  only,  except  on 
t^  ia»t  day  of  term,  when  bail  who  may  have  been  prevented  from  attending  at  the 
•.'un^  of  the  court  Hhall  be  permitted  to  justifv  at  the  rising  of  the  court.  R.  M.  51  Geo. 
Ill  *.'.  P.  3  Taunt.  -WJ ;  luJviiit  S  Taunt.  56.  In  the  Exche(j[uer,  the  junior  baron  attends 
a  rr  ^rt  alone,  a  few  minutes  l>efore  ten  o'clock  ever>'  niornmg  during  term ;  and  it  is  ex- 
p^t««i  ju«cificiition.«  of  l»ail  \h*  then  made;  and  no  justification  can  take  place  after  half- 
|wit  irti  o'clnc^k.     8  I»nce.  612,  R.  E.    56  (ieo.  III.     2  Chit.  381.    *J  Price,  57.  Tidd,  263. 

To  ju«iifT  themselves,  each  muttt  swear  that  he  is  worth  double  the  amount  of  the 
d*^  4/VT  payment  of  his  own  debts.  But  if  the  sum  exceed  KXK)^,  each  is  only  required 
tn  ja«tjfT  himself  in  IlNJi)/.  more  than  that  sum.  M.  51  <ieo.  III.  It  is  not  suificient  for 
t«ii  to  ««ear  they  are  worth  a  certain  sum  fxciusivf  of  their  debts.  4  Taunt.  7(>4.  There 
cuftt  ai«o  be  an  affitlavit  made  of  the  service  of  the  notice  of  justification,  which  must 
tisi*  the  motle  of  servi<^  of  such  notice.     Tidd,  264. — Chittv. 

'.ind  th4>  bail  may  render  the  defendant  in  their  disc^harge.  even  after  judgment;  and 
ta^  may  t^ke  him  on  a  Sunday,  (6  Mod.  231 ;  but  see  2  Bla.  K.  1273.)  or  during  his  eza- 
aifiAti«ja  bef«»r«  commiHMoners  or  )»ankrupt.  (I  Atk.  23S.  5  T.  K.  210:)  or  going  into 
»«-'jrt  of  juMice.  d  .^Iw.  Prac.  IH4).  3  Surk.  132.  1  D.  &  R.  M.  P.  C.  20;)  and  they 
&S1  justify  enlerinff  the  house  of  a  stranger  (tlie  outer  door  b<Mng  open)  to  take  the 
iH^-o-laot.  though  he  l>e  not  in  the  house,  (2  Hen.  Bla.  120;)  and  if  the  defendant  is  in 
?9M.idT.  either  in  a  civil  action  or  upon  a  criminal  charge,  they  may  in  King's  Bench 
^»  a  wnt  of  Aj/vim  A>rptu  to  bring  him  up  to  the  court,  to  be  surrendered  in  their  dis- 
cWy<^.  7  T.  U.  22vj.  When  the  principal  is  taken,  one  of  the  bail,  it  b  said,  must 
k«fti*  remain  with  him,  (1  Selw.  Pr.  IH4):)  but  a  thinl  person  may  aK!«ist  in  the  taking 
m4  'i^taintng  defenrbint.  though  the  hail  <io  not  continue  present.     3  Taunt.  425. 

fc>Md*!s  the  mode  of  discharging  the  bail  by  rend«Ting  their  principal,  there  are  va- 
nn«»  other  eau<es  for  discharging  them,  such  as  the  d«*ath  of  the  defendant,  (Ti<ld,  293, 
11^.  <  has  bankruptcy  and  (*<*rtificate,  (1  Burr.  244.  Cowp.  824;)  his  being  made  a  peer, 
wttfoibcr  of  parliament.  (Dougl.  4.").  Tidd.  21)3:)  or  l>eing  sent  abroad  under  the  alien 
■a  4  T.  R.  50.  52.  7  T.  R.  517.)  or  un<ler  NtMitence  of  transporUtion.  (6  T.  R.  247;)  or 
^  Woig  tsnpfusied  or  discharged  on  the  48  <}eo.  III.  c.  123;  or  by  the  act  of  the  plain- 
ly m  aoC  deelaring  in  due  time;  bv  making  a  material  variance  in  Che  declaration  from 
ttepMMeoraAdarit  in  the  cause  of  action.  (2  FUst.:ia5.  2  B.  &  P.  358.  6T.  R.363:) 
vatwi^Me  between  the  affidavit  and  judgment  in  Common  Pleaa;  or  in  declaring  la 
iMaiat  coMUjr  ^y  original  in  King's  Bench ;  or  recovering  under  a  bailable  amount; 
•  la  Ainc  lilM  to  the  defendant  on  a  cognovit^  tfu;  or  removing  the  eaose  from  an 
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Special  bail  is  required  (as  of  course)  only  upon  actions  of  debt,  or  actions  on 
the  case  in  trover  or  for  money  due,  where  the  plaintiff  can  swear  that  the  causa 
of  action  amounts  to  ten  pounds  :^  but  in  actions  whore  the  damages  are  pre- 
carious, being  to  be  assessed  ad  libituni  by  a  jury,  as  in  actions  for  words,  eject- 
ment, or  trespass,  it  is  very  seldom  possible  for  a  plaintiff  to  swear  to  the  amount 
of  his  cause  of  action ;  and  therefore  no  special  oail  is  taken  thereon,  unless  by 
a  judge's  order  or  the  pai*ticular  directions  of  the  court,  in  some  peculiar  species 
of  injuries,  as  in  cases  of  mayhem  or  atrocious  battery;  or  upon  such  special 
circumstances  as  make  it  absolutely  necessary  that  the  defendant  should  be 
kept  within  the  reach  of  justice.  Also  in  actions  against  heirs,  executors,  and 
administrators,  for  debts  of  the  deceased,  special  bail  is  not  demandable ;  tor 
the  action  is  not  so  properly  against  them  in  person,  as  against  the  effects  of 
the  deceased  in  their  possession.  But  special  bail  is  required  even  of  them^  in 
actions  for  a  devastavit,  or  wasting  the  goods  of  the  deceased;  that  wrong  being 
of  their  own  committing. 

Thus  much  for  process;  which  is  only  meant  to  bring  the  defendant  into  courti 
in  order  to  contest  the  suit  and  abide  the  determination  of  the  law.  When  he 
appears  either  in  person  as  a  prisoner,  or  out  upon  bail,  then  follow  the  pleadingt 
between  the  parties,  which  we  shall  consider  at  large  in  the  next  chapter. 


CHAPTER    XX. 

OF  PLEADING. 

*2931  '''Pleadings  are  the  mutual  altercations  between  the  plaintiff  and  dc 
-'  fendant ;  which  at  present  are  set  down  and  delivered  mto  the  prope 
office  in  writing,  though  Ibrmerly  they  were  usually  put  in  by  their  counsel  of 
tenus,  or  viva  voce,  in  court,  and  then  minuted  down  by  the  chief  clerks,  or  pre 
thonotaries;  whence  in  our  old  law-French  the  pleadings  are  frequently  d< 
nominated  the  parol} 

inferior  court,  or  referring  to  arbitration,  or  taking  principal  in  execution,  (Cro.  Jac.  320 
or  any  other  irregularity  in  proi*eo<llng  against  the  principal.  Tidd,  1182.  8ee  thevi 
rious  caAes  on  these  points  und  other  qualiticatious  in  Tidd's  Prac.  8th  ed.  290  to  29i 
403,  1147, 1182, 1187.— Cii  ITT  Y. 

'^ Several  extensions  of  the  sum  have  taken  place;  and  now,  by  the  last  statute,  vii 
7  &  8  Geo.  IV.  c.  71,  the  cause  of  action  must  amount  to  20/. — CniiTT. 

^  By  stut.  3  ib  4  W.  IV.  c.  42,  power  was  given  to  the  judges  of  the  superior  court«  I 
make  such  alterations  in  the  mode  of  ]>leading  then  in  use  in  the  said  courts  as  tin 
might  deem  expedient.  By  stat.  13  i^  14  Vict.  c.  1(),  this  power  was  extended  ;  and  1 
"The  Common-I^iw  Procedure  Act,  1852,"  renewed  powers  were  again  given  to  ti 
iudges  for  this  purix>sc.  The  rules  of  pleading  framed  under  the  first  statute  have  bei 
repealed  under  the  jtowers  given  by  the  last,  but  to  a  great  extent  also  re^nacted,  ai 
many  alterations  have  been  made  in  the  forms  of  pleading8.--^iWAKT. 

Pleading  is  the  statement  in  a  logical  and  U'qal  form  of  the  faeU  which  constitute  t] 
plaintiff's  cause  of  a<'tion  or  the  defendant's  ground  of  defence;  it  is  the  formal  mo 
of  alleging  on  the  record  that  which  would  be  tlie  supiK>rt  or  the  defence  of  the  par 
in  evidence.  Per  BuUer, .!.,  3  T.  K.  151).  Dougl.  278.  **  It  is  [as  idso  observed  by  the  tai 
learned  judge,  in  Dougl.  Kep.  l.V.)|  one  of  the  first  principles  of  pleading,  that  there 
only  oc^caMion  to  state  faett,  which  must  he  done  for  the  puri)0se  of  informing  the  eou: 
whose  duty  it  is  to  declare  the  law  arising  ui>on  those  facts,  and  of  apprinng  the  opposi 
party  of  what  is  meimt  to  be  prove<l,  in  order  to  give  him  an  opportunity  to  answer 
traverse  it."  And  see  the  observations  of  lor<l  C.  J.  Do  Qrey,  Gowp.  682.  From  this 
will  l)e  seen  that  the  science  of  sptK'ial  pleading  may  be  considerad  under  two  head 
Ist.  The  /acts  necessary  to  be  stated.  2d.  The  mode  of  stating  them.  In  these  oc 
siderations,  the  reader  must  l>e  contented  with  a  general  outline  of  the  law  upon  t 
laluect. 

1st.  The  Facts  neckssaev  to  be  stated. — No  more  should  be  stated  than  ia  nmnntlEl 
constitute  th«  cause  of  complaint  or  the  ground  of  defence.  Gowp.  683.  1  Lord  Ba|in«  1* 
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frst  of  these  is  the  declaration,  narratio,  or  wunt,  antiently  called  the 


r)  fai  which  the  plaintiff  sets  forth  his  cause  of  complaint  at  length :  heingi 
V  only  an  amplification  or  exposition  of  the  original  writ  upon  which  his 
m  Ibanded,  with  the  additional  circumstances  of  time  and  place  when 
the  injury  was  committed.    But  we  may  remember,(6)  that  in  ^ 

(^AppMi.ll«.II.|S:  NanLlflL  (»)lwpaiMW,«t. 


oaljr  •hould  be  atated,  and  not  arguments  or  inferences,  or  matter  of  law, 
M.  S  Eart,  275.    The  psrty  can  only  aucoeed  on  the  (acts  as  they  are  alleged 


»  are  Tarioui  facta  which  need  not  be  stated,  though  it  may  be  eaaential  that  they 
be  eatabliahed  in  evidence,  to  entitle  the  party  pleading  to  suoeeed. 
•  iWre  are  HcXm  of  which  the  court  will,  from  the  nature  of  its  i^ke,  take  noUes 
i  their  being  stated :  aa  when  the  king  came  to  the  throne,  (2  Lord  Raym.  79M 
rilcges,  (id.  1)80.)  proclamationa,  Jba,  (1  Lord  Raym.  282.  2Ckmp.  44.  4  H.  4 
\  but  private  orders  of  council,  pardona,  and  declarations  of  war,  Ac  must  be 

2  Ijtt.  Bac.  Reg.  3(K3.  3  M.  A  8.  67.  11  Ves.  2»2.  3  Ckmp.  61,  67.  The  time 
ice  of  holding  parliaments,  and  their  course  of  proceedinss,  need  not  be  stated^ 
I  Raym.  34^i,2lO.  1  iSaund.  131 ;)  but  their  journals  must.  Lord  Raym.  15.  Cowp. 
Mt  statutaa.  and  the  facU  they  ascerUin^  (1  T.  R.  145.  Com.  Dis.  Fleader,  c.  76,| 
UaiasfirsK  ciril.  and  marine  laws,  (Bro.  Quare  Impedit,  pi.  12.  Lord  Raym.  338,) 
oc  be  suted :  but  privaU  acts,  (Lord  Raym.  381.  2  l>ougl.  97,)  and  foreign  (2 Garth, 
ovp.  174)  and  plantation  and  forest  (2  Leon.  2UU)  laws,  must.  C6mmon-law 
duties,  and  general  customs,  customs  of  gaTelkind,  and  borough-English,  (Doug, 
orrl  Raym.  175,  1542.  Carth.  K3.  Co.  Litt.  175.  Lord  Raym.  m&.  Cro.  Car.  561,) 
DC  be  «>uie<i ;  but  particular  local  customs  must.  1  Roll.  Rep.  509.  9  East,  185. 
7.  I2h7.  Douiel.  ^iX« .  The  almanac  is  part  of  the  law  of  the  land,  and  the  courts 
"^tice  thor^)f.  and  the  days  of  the  wt^ek.  and  of  the  movable  feasts,  and  terms. 
J^K  Salk.  *Jti<.».  1  Roll.  Abr.  524.  c.  pi.  4.  GMod.  81.  Salk.  026.  So  the  division 
mti  int'>  i-nuHtu's  will  lie  noticed  without  pleading,  (2  Inst.  557.  Mannh,  124,)  but 
r>f  a  U-9<M  division  (id.)  nor  of  Ireland.  I  Chit.  Rt^p.  28,  32.  3  B.  &  A.  301,  8.  C. 
R.  15.  1  B.  k  i\  1<'>.  S.  C.  The  court  will  take  judicinl  notice  of  the  incorporated 
dC  the  extent  of  |M>rtft,  and  tlio  river  Thames.  Stra.  469.  1  II.  Bla.  356.  So  it 
Ke  o<»tii-<*  of  the  meaning  of  Knglisli  wonls  an<l  terms  of  art,  according  to  their 
y  anvptation.  (1  Roll.  Al*r.  8t».  o'Jo ;)  also  of  the  names  and  quantities  of  legal 
>  and  m«*ai>urt*!i.  ( 1  Roll.  Abr.  ^^d  :)  hIm)  courts  will  take  notice  of  their  own  course 
NHling^.  { 1  T.  R.  lis.  2  \a^\\  176.)  and  of  thoju*  of  the  superior  courts,  (2  To.  Rep. 
V  Ja«*.  67.  J  thf  privilepw  they  confer  on  their  officers,  (Lord  Raym.  869,  898,)  of 
4  cen«*ml  jurt<idieti<>n.  and  the  course  of  procee<lingK  therein ;  as  the  court  of  Exche- 
Wal*-«  and  the  f*«>unties  ]Niliitine,  ( 1  Ix^rd  Raym.  1 '>4.    1  Saund.  73 :)  but  the  courts 

bound,  ex  nttieio,  to  take  notiiM*  who  were  or  are  the  Judges  of  another  court  at 
iii«trr.  x'l  Andr.  74.  Stra.  l'J2('> :)  nor  are  the  sufierior  courts,  ex  officio,  bound  to 
i»r  rtj*t(«in<i.  l.iw;*.  or  pr(M'(HNliii^s  of  inferior  courti*  of  limited  jurisdiction,  (1  Roll. 
IS.    l>»rd   Ravm.  K^U.    Cro.  Eli/.  502,)  unless  indeed  in  courts  of  error.    Cro. 

r«  the  Law  presumes  a  fact,  as  that  a  person  is  innocent  of  a  fhiud  or  crime,  or 
ran^artion  is  illegal,  it  need  not  Ix*  »tute<l.  4  M.  &  S.  105.  2  Wib.  147.  Co.  litt. 
1  B.  k  A.  Mu\. 

wt  which  should  come  more  properly  from  the  other  side,  as  it  is  presumed  to  lie 
1  the  knowlt-d^  of  the  other  {Mrty,  or  is  an  answer  to  the  charge  of  the  party 
^  n«*<e4l  not  U»  ^tatell.  unless  in  pleiis  of  estop|K»l  and  alien  enemy:  but  this  rule 
e  arte*]  uiKin  with  caution  :  for  if  the  fact  in  anv  wav  constitutes  a  condition 
L  to  «>nat>le  the  (wrtv  to  avail  himsi'lf  of  the  charge  state<1  in  his  pleading,  such 
14  b«*  «tat*Ml.  Com.'  Di^.  IMea<ler.  c.  81.  1  Uon.  18.  2  Saund.  62,  b.  4  Camp. 
VC  ^1}«:  and  see  casi*s,  1  Oiit.  on  PL  2ih;.  Stephen.  .'i54. 
sh  thr  Cscfs  of  a  cjlm^  must  U*  stat«Ml  in  pleading,  it  is  not  necessary  to  state  that 
a  a  mere  matter  of  evidence  of  such  fact.  U  Rep.  9,  b.  9  Edw.  III.  5,  b.,  6,  a. 
lAi.     Harm.  8. 

the  ireneral  rule  is  that  facts  only  are  to  be  stated,  yet  there  are  some 
whicfa  the  statement  in  the  pleadin>{  is  proi>er,  though  it  does  not  accord 
the  law  allowing  a  fiction,  as  in  ejiH.'tment,  trover,  detinue,  kjo.    2 
ff.    1  X.  R.  l«i. 

m  ikal  ia  not  4wsential  to  sultstantiate  the  plea«linfr  should  be  stated.  The  stat^ 
'taiHlflHal  or  irrelevant  matter  is  not  only  c<*nsurable  on  the  ground  of  expense^ 
fMHllyndrda  an  aiivantajre  to  the  opiKisite  |>arty.  either  as  the  ground  of  a 
^«raa  veadering  it  incumU*nt  on  the  {larty  pleaiiing  to  adduoe  more  erideiioe 

have  been  necessary  ;  though,  indeed,  if  the  matter  unn< 
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kind's  bemh,  when  the  defcnrliint  !«  bronght  into  court  by  bill  of  V.u 
upon  a  8iip|iosod  trcs]>ust4,  in  order  to  give  the  court  a  mrisaiction,  the  { 
may  declare  iti  whatever  action,  or  t-liiirgc  him  with  whatever  injury,  he 
proper;  unleHH  he  han  held  him  to  bail  by  attncoial  ai;  efiim,  which  the| 
la  then  bound  to  pnrHue.  And  ho  also,  in  order  to  have  the  benefit  of  i 
to  ttecure  tlie  dt;ti.'ndai)t'H  perHuii,  it  wns  the  anticnt  practice,  and  is  tt 
Still  warrantable  in  the  common  pleas,  tu  sue  out  a  writ  of  treepuss  qtu 
sumfngit.  for  brealcing  the  plaintifTs  close;  and  when  the  defendant 
*"'y41  '"'""'K'^'  '"  "P""  thirt  •writ,  the  plaintiff  declares  in  whatever  ad 
■^  nature  of  his  truo  injury  may  require ;  as  in  an  action  of  covei 
on  the  case  for  breach  of  contract,  or  other  less  forcible  transgression  ;(c) 
by  holding  the  detbndant  to  bail  on  a  special  ac  etiam,  he  has  bound  hiD 
declare  acconlinfjiy.* 

In  IomI  actiuiiH,  where  jiossession  of  land  is  to  be  recovered,  or  dami 
an  actual  trcKpuss,  or  t(>r  waste,  &c.  alfetting  land,  the  plaintiff  must 


stute<l  he  wholly  foreign  nnil  iniperlinent  to  the  cBUfe,  fo  that  no  allegation  • 
on  the  »uljjtH;t  was  necessurv.  it  will  be  rejwteil  as  surplusa;;?,  it  bring  a  mai 
«li/f.  i-rr  i-'ii'c  >.-m  viliahir.  Keo  easx-s,  Ac.  in  Chit,  on  PI.  2(«,  209,  21U.  BKsk 
the  I'leadiiiK  must  not  slnte  two  or  more  fuctx  either  of  which  would  of  itself,  I 
rleiillv  of  the  oilier,  constitute  b  iiufliri(>nt  firouiid  of  action  or  defence.  Co.  IA% 
Com.  IHjt.  l'l.>a<ier,  C.  33.  E.  2.    1  Chit,  on  PI.  21W. 

S<I.  TiiE  Mode  iir  ST.tTiNO  F.kth.— The  fneta  should  be  stated  logir^ally,  in  tkejt 
order ;  as,  on  the  part  of  the  plaintilf,  his  right,  the  injury  and  consequent  dami 
UieKc  with  n-rtaintj,  preciiiinn,  and  brevity.  The  facts,  as  stated,  must  not  be  in 
or  nipupnaiit.  nor  nmbigunus  or  doubtful  in  meaning,  nor  argumentative,  not 
alternative,  nor  by  wiiy  iif  rei'iliil,  but  positive,  and  aeeording  to  their  legal  afl 
operation.     Doufil.  (iW,  G117.    1  Cliit.  on  PI.  211.    Stephen,  378  to  4a'>. 

Certainty  ^ignilie.t  n  cleur  and  diittinet  statement,  fio  that  it  m.iy  be  uifderatoo 
opposite  party,  by  llie  jury,  who  are  to  aseertain  the  truth  of  suelistatpment,  aa 
court,  who  are  to  (live  Judgment.  Cowji.  082.  Com.  Dig.  Pleader,  C.  17,  Less  ( 
is  requisite  when  the  law  presumes  tliat  the  Icnowledge  of  tlie  facts  is  peculiarl 
op|>osit«  jiarty:  and  i>o  when  it  is  to  be  presumed  that  the  party  jileaditi^  Is 

Juiuntnl  with  minute  eireimifttunees.  13  East,  112.  Com.  Dig.  Pleader,  C.  '2&. 
h.  Rencr.il  statements  of  facts  admitting  of  almost  any  proof  are  oiijeclionali 
t  S.  441.  3  M.  AS.  114:)  but  where  a suhjeet  comprehends  multiiilicity  of  matt* 
in  onler  to  avoid  prolixity,  (leneral  pleading  is  allowed.  2  Sniinil.  411,  ii.  4.  81 
In  the  fOMinii'ti'Hi  of  facts  Mtatixl  in  pleailiuji,  it  is  a  general  rule  that  every  thi 
be  taken  iiiivt  strongly  against  the  jiarty  pleading,  ( 1  Saund.  250,  n.  8 :)  or  ratht 
mcanintc  of  the  worils  be  equivoi^tl.  they  shall  be  eonsinied  most  strongly  agi 
party  plea<ling  then),  (2  II.  Bla.  63)1:)  for  it  is  to  be  intended  that  every  i>eTM 
his  ease  as  favourably  to  himself  as  jiossible,  (Co.  Litt.  30,  30:1  but  the'lanpis 
have  a  n'asnnable  intendment  and  eonstruetion.  (Com.  Dig.  Pleader,  C  25:)  an 
sense  Ik-  clear.  nii>rc  i'xce))tions  ougiit  not  to  be  reparoled,  [h  East,  629;)  and  * 
espnwsion  is 'it;irii/>- nf  ditferent  meanitif^s,  that  shall  be  taken  which  will  aup 
averment,  and  not  the  other  which  would  defeat  it.  4  Taunt,  492.  5  Knst,  2S] 
verdict,  an  I'xpn'soion  uliould  l>e  conslrueil  in  such  sense  as  would  sustain  lbs 
IB.  AC  2'.I7.— I7IUTTV. 

>  Ami  eri-n  then  Die  |>laintifr  will  onlv  lose  the  henelit  of  the  bail,  and  the  a 
not  «■!  asi.l..  the  pro-.-edings.  7  T.  H.  Wl.  H  T.  R.  27.  S  Moorp,  483.  6  T.  R.. 
in  the  Kinj;'*  Hench.  where  the  pnieepihngs  are  by  original,  the  venue  must  b 
the  I'liuntv  into  which  the  original  wns  isMied :  or  in  bailable  eases  the  defendaa 
disrharip-d :  but  it  would  !«■  ollieruise  in  Common  Pleas,  (Imp.  C.  P.  159;)  i 
woiihl  lie  till'  only  adviintiige  gainnl  by  the  defenilant. 

The  del 'limit  ii>n  should  in  other  n''>pi'cls  eoiTi'sjiond  with  the  process,  as  in  th 
and  nuiiilH'rs  of  the  jutrticM.  the  character  or  right  in  which  they  sue  or  are  sued 
aecnrtliug  to  the  prcsi'nl  praeliee  nf  the  courts,  oyer  of  the  writ  cannot  be  cran 
variani-e  betwi-en  the  writ  and  declaration  eannnt  in  any  ease  be  pleaded  in  afai 
(1  iSiund.  3|S.  3  1).  A  P.  •'•!k>.)  and  as  there iireiieveTal  instances  in  w1ii<4ithao 
not  set  UHiiIe  the  procecdintri  on  aeeiiunt  of  a  variimce  between  the  writ  anddMl 
(ft  T.  n.  :il'.l.)  niiiny  of  tlie  oliler  decisions  are  no  longer  applicable  in  practiM, 
the  defi-et  ii]<iieiir  on  the  tiiee  of  the  declaration,  the  plaintiff  may  plead  in  ahl 
or  demur  aoi-oi'diugty.  As  to  these  general  requisites,  see  1  Cbit.  on  PI.  23S  fe 
Cairrv. 
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dielarmlkm  or  declare  his  injury  to  have  happened  in  the  very  county  and  place 
H  really  did  happen ;"  bat  in  transitory  actions,  for  ininriee  that  might  nave 
ocd  anywhere,  as  debt,  detinue,  slander,  and  the  like,  the  plaintiff  may 
« io  wliat  coantjr  he  pleases,  and  then  the  trial  must  be  had  in  that  county 
ii  which  the  declaration  is  laid.  Though  if  the  defendant  will  make  affidavit 
the  cause  of  action,  if  any,  arose  not  in  that  but  in  another  county,  the 
will  direct  a  change  of  the  venue  or  visne^  (that  is,  the  vieinia  or  neighbour- 
in  which  the  injury  is  declared  to  be  done,)  and  will  oblige  the  plaintiff  to 
re  in  the  other  county;  unless  he  will  undertake  tojGrive  matoriat  evidence 
the  first.  For  the  statutes  6  Ric.  II.  c.  2,  and  4  Uen.  IV.  c.  18,  having 
srdeied  ati  writs  to  be  laid  in  their  proper  counties,  this,  as  the  judges  con- 
caved* empowered  them  to  change  the  venue,  if  required,  and  not  to  insist 
rigidly  on  abating  the  writ :  which  practice  began  in  the  reign  of  James  the 
fuvt^tf)  And  this  power  is  discretionally  exorcised,  so  as  to  prevent  and  not 
Is  eaase  a  defect  of  justice.  Therefore  the  court  will  not  change  the  venue  to 
say  of  the  four  northern  counties,  previous  to  the  spring  circuit ;  because  there 
the  assiifs  are  holden  only  once  a  year,  at  the  time  of  the  summer  circuit.  And 
il  will  sometimes  remove  the  venue  firom  the  proper  jurisdiction,  (especially  of 
a  narrow  and  limited  kind,)  upon  a  suggestion,  auly  supported,  that  a  fkir  and 
larlial  trial  cannot  be  had  tnerein.(f)*  ^ 

It  u  generally  usual  in  actions  upon  the  ease  to  set  forth  several  r^ogs 
PS  by  different  counts  in  the  same  declaration;  so  that  if  the  plaintiff  *' 
fcils  in  the  proof  of  one,  ho  may  succeed  in  another.  As,  in  an  action  on  the 
mae  apon  an  assumpsit  for  goods  sold  and  delivered,  the  plaintiff  usually  counts 
wdeetares,  first,  upon  a  settled  and  agreed  price  between  him  and  the  dcfend- 
sat:  a«  that  they  barguiiuMl  for  twenty  pouikIh:  and  loHt  he  nhould  tail  in  the 
Uf^^ti  of  thi**,  he  countH  likewino  u|M>n  a  quantum  valebant ;  that  the  defendant 
m^ht  other  gfH>di«,  and  agreed  to  pay  him  ho  much  as  they  were  reasonably 


^iri 


m   1>HH^  1^  h.    FiU.  Abr.  Ut  Arw/r,  14.         («)  9tn.  ST 4,  X/luck  r«.  8«1mUm.   Tria.  4  Qm.  III.  B.  R. 
•7«     Tf7v'«  Jm.  F^hM.  SI.    ^\y\.  Prjct  iUg.  (edit. 


*  Action*  forerrn*  kind  of  ii\jiiry  to  reiil  pro|>erty  are  local,  as  for  nuiMinc<>«,  wante,  Ac, 
thcTp  b*»  wtm*'  ontract  Ix^tw^N^n  the  itartieH.  on  which  to  ground  the  action.     1 
t.  17V.     11  Ka»t.  22i>.     An<l  if  the  land  l>e  out  of  thin  kingdom,  the  plaintiff  has  no 
It  in  the  Knglt^h  courti«,  if  there  he  a  court  of  justice  to  ro!«ort  to  where  the  land 
wtoat*-.     4  T.  K.  .'»<>.$.     1  Stni.  r»4«'>.    Oowp.  180.    ti  Kiwt,  598.     Where  an  injury  baa 
!»^\  in  one  county,  to  lan<l,  kc,  in  another,  or  when  the  action  in  founded  upon 
or  iDore  iDal«*rial  fuels  which  took  ]»Ia<'e  in  ditterent  i^untiem  the  venue  may  be 
m  either.     1  Taunt.  252,  overruling  2  Cunip.  20C.     7  Co.  1.    3  Leon.  141.    7  T. 
t.  >Z,     1  Chitty  on  PL  242. 

Ib  aa  wtion  uf^m  a  le««e  for  the  non-payment  of  rent,  or  other  breach  of  coTenant, 
«Wb  tbe  artion  ii>  foimde^l  on  the/>nV4>v  #>/'  ftwtraH,  it  is  trwmUny;  but  not  tto  when  the 
wtaoa  n  i*^MM  on  the  />nii/v  o/  atate.  3  T.  K.  394.  3  Co.  2:i.  1  Saund.  237.  Tidd, 
«1.     I  iliit.  244  to  24«i. 

la  «9»e  cMie»  tht*  action,  though  of  a  tran^itor}'  nature,  niunt.  by  act  of  parliament,  be 
Waaf^i  in  a  partit-ular  cimnty.  an  by  31  Klix.  c.  5.  k.  2.  21  Jac.  I.  c.  4.  ».  2.  In  actions 
m  ^f  TEnaii«^n«  on  )M*nul  Ktatutes.  the  venue  niunt  l»e  laid  where  the  otience  was  com- 
Tnld,  4^t2.  1  Chit.  24i>.  .*^  actions  of  vw^  or  tri>4«paw(  are  local  when  against 
*4  th^  |**^are,  may«ir«,  ImilittH  of  citioi*  or  towntt  corftorate,  hea<lboroughs,  |iorl- 
«vkii*ial»les,  tithing-ni«'n,  chun*h-warden»(.  Ac.  or  other  person?*  acting  in  their 
tance  or  by  th«*ir  command,  for  any  thing  <lone  in  tneir  official  capacity,  (21 
i«r  I  «■.  I2L  ».  5.1  «*r  against  any  iH>r^(»n  or  |M*rMoiiH  for  any  thing  done  by  an  offioT  of 
lM«irwe.  \'£\^ifH\,  III.  c.  70,  •«.  34.)  or  cuHtoniH.  (24(t<>o.  III.  si^.  2,  c.  47.'s.  :^5,  ,3D:  ami 
mm  3»  *'tmm\.  |]|.  c.  i(7.  n.  23.1  t»r  oth«*ri«  acting  in  \\\*  aid.  in  extvution  or  by  r<*ason  of  his 
^m^  «r  fee  any  thing  done  in  imri^uance  of  the  act  n*lating  to  taxes.  Ac.  4^i  tteo.  III. 
c  A.  t.  7t>.  And  the  42  (ten.  III.  o.  K.'i.  ».  (»  extt*nds  th«*  aUn-e  provisions  of  the  21  Jao. 
LlaaQ  persona  in  any  public  employment,  or  any  othce.  station,  or  capacity,  anywhere, 
thai  the  ai*tioii  may  b<*  brought  in  Wt^tminster,  or  where  the  defendant 
also  various  other  provii«iotm  in  other  acts,  re(|uiring  that  the  venuo 
a  n  the  highway,  turnpike,  militia  acts,  Ac.  Attorneys  may  lay  and  re> 
hi  Middlesex.— 4 *H ITT r. 
«f  changing  the  venut  was  exWnded,  by  aUt.  3  &  4  W.  IV,  o.  42,  s.  22;  la 
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worth ;  and  tlien  avera  that  they  were  worth  other  twenty  pounds ;  and  so  on, 
iu  three  or  four  ditfi-rcnt  Hhu|iOM  ,-*  and  ut  luot  condudos  with  dcclarins  that  tbt 
defendant  had  reluiied  to  tUItil  any  of  thet«e  agreements,  whereby  ne  is  en- 
damaged to  such  a  value.  And  it'  he  proves  the  oano  laid  in  any  one  of  hii 
counts,  thonf^h  he  fails  in  the  rent,  ho  shall  recover  proportionabie  damage*. 
This  declaration  alwayx  concludes  with  tliexc  words,  "  and  thereupon  he  bnngi 
suit,  &c.,"  "  iii'le  proiiucit  sectam,  d-c."*  Uy  whith  words  suit  or  seda  (a  H^endo) 
were  antiontly  understood  the  witnesses  or  iiillowers  of  the  plaintitl'.(/ }  For 
in  former  times  the  law  would  not  put  the  defendant  to  the  trouble  of 
answering  the  charge  till  the  plaiiitiff  had  made  out  at  least  a  probable  casc.fif) 
But  the  aetual  produetion  of  the  suit,  the  scttd,  or  follouera,  is  now  antiquated, 
and  hath  been  totally  disused,  at  leant  ever  sinco  the  reign  of  £dward  the 
Third,  though  the  fbnn  of  it  still  continues. 

At  the  end  of  the  declurntioii  are  added  also  the  plaintiff's  common  pledgn 
of  pnisccution,  John  Doe  and  Rieliui'd  Itoe,'  which  as  we  before  observcd,(A) 
arc  now  mere  names  of  form,  though  formerly  they  were  of  nee  to  answer  to 
the  king  for  the  amercement  of  the  jilaiiititf  in  case  he  were  nonsuited,  barred 
of  his  action,  or  had  u  verdict  or  judgment  against  hini.(i)  For  if  the  plaintiff 
neglects  to  deliver  a  deelaratiim  llir  two  terms  after  the  defendant  apiH-ars,  or 
is  guilty  of  other  delayw  (ir  detiiults  against  the  rules  of  law  in  any  subsequent 
*2D01  '"^"ffJ  "'  t''*'  act'on,  he  is  adjndgeil  not  to  foUoic  or  pursue  his  remedr 
■I  as  he  ought  to  do,  and  thereupon  a  nonsuit  or  non  prosequitur  is  enterecl, 
and  lie  is  said  to  be  nonpros' d."  And  for  tlius  deserting  his  complaint,  alter 
making  a  false  claim  or  compluint,  {pro  false  clamort  guo,j  he  shall  not  oiilv  pay 
costs  to  the  defeiKlant,  but  is  liable  to  be  amerced  to  the  king.  A  retraxit  liiffen 
from  a  nonsuit  in  that  the  one  is  negative  and  the  other  pusitivej  the  Donaoit 

CiSol.L.Hil'oMHr.f.21.  ms«wwf»»-      . 

{OBrxM.MU.    tLvI.f.L^F.S.  (<)  3  Biililr.  Kt.   «  fun.  IN. 


*The  varialiona  »hnultl  be  substantinl:  for  if  the  different  counts  be  so  Mmilar  that 
the  same  evidence  would  iiii|i|>ort  ohcIi  of  them,  and  be  of  any  eounid^roble  letifctb,  Uiil 
vexatioutily  iiiiiert(>d,  tin-  rourt  would  on  a|iji)icJLliun  refer  it  to  the  master  for  examina- 
tion and  toHtrikeout  the  reilunilant  counts,  and  in  gross  cases  direct  thecovls  to  be  paid 
by  the  attomev.  1  2v'.  It.  tlMI.  Keji.  T.  Ilardw.  129.  And  ai  to  striking  out  *upeHluoai 
counts,  seti  Ti^d.  Xth  ed.  tUiT,  G-IS.  In  2  Binj^h.  412,  nine  counts  were  allowed  in  an 
action  for  hlandpr,  lliuuph  the  wnnl^  UBed  were  very  few.  See  I  Cbitt.  on  T\.  350,  3S1, 
352,  sH  to  tlie  insertion  of  Heveral  couiitH.  There  must  be  no  misjoinder  of  difierenf 
counts ;  and,  in  order  to  prevent  the  conl'usion  which  might  ensue  if  difl'erent  forma  ol 
action,  requirin)!  ditteront  \A^a*  and  ditti'rent  jud^icnts,  were  allowed  to  be  found  ii 
one  action,  it  is  a  iieneral  ruin  tliat  actions  in  form  ex  emdmclu  cannot  be  joined  will 
those  in  form  rr  JfiU-in.  Thus,  n«>nui|wit  and  debt.  (2  Smith,  <il8.  3  ib.  114,)  or  assump 
sit  and  an  action  on  the  case,  as  for  a  tort,  cannot  be  joine«l,  (1  T.  H.  27(1.  277.  1  Vsnlr 
3tiG.  Carth.  ll<i) :)  nor  assum]i»it  with  trover,  (2  l^fv.  lUl.  3  Lev.  00.  1  Salk.  10.  3  Wib 
3.'>4.  G  ykst.  3.1.>.  2riiirt.vl{.  34;;  1)  nor  trover  with  detinue.  Willei,  118.  IGiitlyoi 
riend.  1K2  Ih'lit  and  delinue  miiy,  however,  be  joined,  although  the  judgmentii  b 
dilferent.  2Saund.  117.  Ami  see  fiirllier.  as  towbat  is  a  mixjoinder.  I  Giiltjr  on  PI.  IP9 
UnleM  the  subise<|Ueiit  i-ouiit  exiiressly  refers  to  liic  preceding,  no  defect  tlierein  will  b 
aideil  by  sucli  preec<bii):  count.    Ituc.  Al>r.  Pleas  and  Plejider,  16,  1. — CiiiTrr. 

*  It  dues  not  so  eoncludf  in  sriion:*  Uffainst  allorneys  and  other  officers  of  the  couil 
but  thus: — "and  tlicrefoce  he  prays  relief,  &c."    .\ndr.  247.    Barnes,  3,  167. 

In  actions  at  llie  suit  of  an  exivntor  or  administrulor,  immediately  after  tbe  conclniioi 
to  thedomsfK-,  £e.,  and  befora  ilie  ]ili.><l)ii-s,  a  jirofert  of  the  letters  testamentary,  c 
letters  of  adniinii'lrsiion.  should  hi^  made.  Rue.  Abr.  Executor,  C.  Doug.  5,  in  note 
But  omisMion  is  added  unless  di-fcndanl  demur  si>cciitlly.    4  Anne,  c.  IG,  s.  1. — Cairrr. 

'  But  these  jilcdjics  neeil  not  be  stattil  in  procci-dinpi  by  original,  or  in  the  Commo 
Pleas,  unlniK  m  proeeediniH  against  attorneys,  ie.  Summsry  on  PI.  42.  Barnes,  lit 
Nor  arc  tliey  iii-cossary  in  an  action  at  tlie  suit  of  the  king  or  queen.  6  Co.  61.  (Sn.  Ca 
IGl.  And  no  advantji^c  can  l<e  taken  of  the  omission  iti  any  case,  even  on  specUl  d 
murrer.    3  T.  R.  157.  158.— t'liiTrv. 

'  But  unless  the  <lefendant  lake  advniitn)re  of  tbe  plaintiflfa  negleot,  by  signing  mm 
judgment,  the  plaintiff  niay  dclivfr  his  ilei'lunitiun  st  any  time  within  a  year  next  aft 
tbe  return  of  (he  writ.  3  T.  II.  12:t.  5  id.  3;>.  7  id.  7;  W  virfsS  N.  R.  404.  Aa  to  wht 
tbe  defendant  is  entitled  to.  and  bow  be  should  sign  a  judgment  o4  wad  tlieoaatoa^ 
Don  proa.,  see  Tidd,  8tbed.  Indos,  tit.  Non  Pros.— -Ceiittt. 
104 
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at  Men  dehnlt  and  iMgleot  of  th«  pUiDtifT,  aad  therefbre  he  is  aDowed  to 
Wp*  Ua  nrit  again  apon  payment  of  coits ;  bnt  a  retraxit  is  an  open  and  volnD- 

lociatioB  of  nis  mlt  in  coart,  anil  hy  tbia  he  fi>nver  looee  hie  action. 

uiaffMC  is  eomewhat  similar  to  a  nonsuit ;  for  when  a  plaintiff  leave*  a 
tkmm  in  the  proeaediaga  of  his  canse,  as  by  not  continuing  the  prooees  regn- 
itAf  froH  day  to  dqr  aad  time  to  time,  as  be  onght  to  do,  the  eait  is  disoon- 
tiaasd.  and  lb*  defendant  is  no  longer  bonnd  to  attend ;  bat  the  j^intiff  moat 
lipB  aaiB  by  aning  oat  a  naw  original,  nsnally  paying  costs  to  his  antagonist. 
Irtiea^,  by  the  demise  of  the  king,  all  suits  depending  in  his  conrta  were  at 
<ac«  diseoBtmaed,  and  the  plaintiff  waa  obliged  to  renew  the  prooeea  by  suing 
m  a  freab  writ  ttom  the  successor,  the  virtue  of  the  former  writ  being  totally 
eoae.aad  the  defendant  no  longer  bonnd  to  attend  in  consequence  thereof; 
bet.  to  prarent  the  expense  as  well  as  delay  attending  tlus  mle  of  law,  the 
■■tale  1  Edw.  VI.  c.  7  enacts  that  by  the  death  of  the  king  no  action  shall  be 
dMoatinnsd,  hat  all  proceedings  shall  stand  good  as  if  the  same  king  had  been 


tUTtVMlH 


iinag. 
Wbeai 


a  the  plaintiff  hath  stated  bis  case  In  the  declaration.  It  Is  Incumbent  ml 

tkdsftndant  within  a  reasonable  time  to  make  hls4f^«iMwand  tO|n)t  inaplea; 

T  will  at  once  recover  judgment  by  d^fiiiA  or  MMH  dtcit  of  the 


Ddeaca,  Id  its  tme  legal  sense,  signiflca  not  a  justification,  protection,  or 
paid,  which  is  now  its  popular  signification,  bnt  merely  an  opposing  or  denial 
ihnn  the  French  verb  arfender"\  of  the  truth  or  validity  of  the  complaint.  It 
kih»  eemUttatio  litis  of  the  civilians,  a  general  assertion  that  the  plaintiff  hath 
m  irP'ond  of  action,  wliich  sMerliun    in  Bf^erwurdn  GXton<K-d  'and 


*  j.i.-a.     For  it  w<nil(l  ho  ririii-iilmiN  to  hiijiikhh-  (but  the 
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'iryti'iaiit  comcii  and  drfrniU  (or,  in  tbi'  viilf^r  accept  at  ion,  jiixtiiicn]  the  force 
tci  injury  in  one  line,  and  plcuiU  thiit  ho  iH  nof  guilty  of  tlie  trmpana 
(■n.j'lainril  of,  in  the  next.  And  Iherclore.  in  actionx  of  dowor,  where  the 
drmaii'lant  dolh  not  cinint  of  any  injury  done,  but  iiH'wIy  demnmli'  bcr  endow- 
K>tii.  i>  and  in  aM^lEOM  of  Inml,  wbor»  nlso  tlicro  \a  no  injury  nltege)!.  but 
aiivly  a  quection  of  rii;bt  Htutt-d  for  the  ilotomiiiiHtion  of  the  recoirnilorn  or 
.^iry.  the  tenant  makes  no  nuob  defi-iice.(/)  In  writ;*  of  oiitr>',(ni)  where  no 
wjsrr  ie  *tat<.>d  in  (be  count,  but  merely  ibc  right  of  (be  demandant  nml  the 
tftWtiTv  title  of  the  tenant,  the  tenant  (-omcM  nml  defendii  or  denies  htn  right, 
w  laeai ;  that  it>.  in*  I  underMtund  it.  tbou);b  with  a  tiniall  gniinmnticul  inac- 
^nr-y.-  the  riitbt  of  the  dem.imlant,  tlio  only  one  exprcsftly  mentioned  in  the 
i»«^<l;ne«.  or  elite  deiiien  biH  own  ri>;bt  to  he  Niich  a«  is  HiifijicMled  by  tbe  count 
'/,tb«  dt-mandant.  .\n<l  in  writx  of  ri};lilin)  tbe  tenant  ulwayH  comes  and 
i^-o-i«  xh"  right  of  tbe  demandant  and  bin  seifin,  ju^  praih'iii  K  ft  srisinam 
■f»»A.  .>  iiT  eUe  ibe  HeiMn  uf  bin  ancestor  u|h)ii  wbieb  be  counts,  nti  tbe  caHC 
vat- he.  and  thedemamlant  may  reply  tbitt  the  tennnt  unjustly  defends  biM, 
■*-  l-'iuaudsntV.  Htrlit.  and  (be  weisin  on  wbii-b  be  counls.i;')  All  which  is 
■»T*-m-ly  <lear  it'  we  underxtand  by  ilfl'i-m-e  an  oy}toiHi->a  or  diniiit,  but  it  is 
••-r»i«^  in<-s|>lieal>ly  difficult.!  7) 

T'j.f  f"0rt*  were  formerly  very  nice  and  cnrioni  with  respect  to  the  nature 
■f  :a-  -Wenee;  »o  that  if  no  deti-nee  was  made,  though  a  sufflrient  plea  wb« 
:'*Sfl,  ibc  plaintiff  wboulil  recover  jiid^nieni  :iri  and  theretore  tbe  UxAc 
'it  '.if4  a'jnr  namti/tnf^t  or  the  ncir  t<ily*.i  * )  at  tbe  end  of  »lmost  every  count, 
^ir-jfn,,  or  tale,  nubjoinx  cucb  defencv  us  is  proper  tiir  tbe  defendant  to 
aut.  T'tr  a  general  defence  or  denial  was  ni>t  prudent  in  every  fituation, 
*-*w  thereby  the  propriety  of  the  writ,  the  eom|M-teuey  of  the  plaintiff,  and 
'»-  ^ticniaance  of  the  conn,  were  allowed.  Hv  di-teiiding  the  force  and  injury, 
'•■a*  Mm4»nt  waived  all  plenx  of  misnomer  ;<  O  )>y  defemlin';  tbe 
•'nasfia,  all  exceptions  to  the  pereou  of  tbe  jiliiintiffi  and  by  defending 

•  aaa  BM.  UL  i<  Th-  irv  nvKn  ><  Ikn.  nri  ft-Hh.  (OB  Ri^  AeUoa^ 

I  JiSiasii.*"-"-  'srffin. 

I        na.Jta.fl^lM.HM.  {•jTMo.L^.I.Hc.l.M.MT. 
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either  one  or  the  other  when  and  where  it  should  behoove  him,  he  acknow- 
ledged the  jurisdiction  of  the  court.(u)  But  of  late  years  these  niceties  have 
been  very  deservedly  di8countcnanced,(ti7)  though  they  still  seem  to  be  law,  if 
insisted  on.(Jt;) 

Before  defence  made,  if  at  all,  cognizance  of  the  suit  must  be  claimed  or  de- 
manded ;  when  any  person  or  body  corporate  hath  the  franchise,  not  only  of 
Jiclding  pleas  within  a  particular  limited  jurisdiction,  but  also  of  the  cognizance 
of  pleas :  and  that,  either  without  any  words  exclusive  of  other  courts,  which 
entitles  the  lord  of  the  fVanehise,  w^henevor  any  suit  that  belongs  to  his  jurie- 
diction  is  commenced  in  the  courts  at  Westminster,  to  demand  the  cognizance 
thereof;  or  with  such  exclusive  words,  which  also  entitle  the  defendant  to  plead 
to  the  jurisdiction  of  the  court.(^)  Upon  this  claim  of  cognizance,  if  allowed, 
all  proceedings  shall  cease  in  the  superior  court,  and  the  plaintiff  is  \e(t  at 
libertv  to  pursue  his  remedy  in  the  special  jurisdiction.  As  when  a  scholar, 
or  other  privileged  person,  of  the  universities  of  Oxford  or  Cambridge,  is 
impleaded  in  the  courts  at  Westminster  for  any  cause  of  action  whatsoever, 
unless  unon  a  question  of  freehold.(2)*  In  these  cases,  by  the  charter  of  tboM 
learned  oodles,  confirmed  by  act  of  parliament,  the  chancellor  or  vice-GhanecUar 
may  put  in  a  claim  of  cognizance ;  which,  if  made  in  due  time  and  form  and 
with  due  proof  of  the  facts  alleged,  is  regularly  allowed  by  the  court8.(a)  It 
must  be  demanded  before  full  defence  is  niade(6)  or  imparlance  prayed ;  fat 
these  are  a  submission  to  the  jurisdiction  of  the  superior  court,  ana  the  delav 
*2991  ^^  ^  laches  in  the  lord  of  the  franchise,  and  it  will  not  be  '^allowed  if  it 
^  occasions  a  failure  of  justice,(c^  or  if  an  action  be  brought  against  the 
person  himself  who  claims  the  franchise,  unless  he  hath  also  a  power  in  sad 
cases  of  making  another  judge. (f/)" 

After  defence  made,  the  defendant  must  put  in  his  plea.  But  before  hi 
defends,  if  the  suit  is  commenced  by  capias  or  latitat,  without  any  specia 
original^  he  is  entitled  to  demand  one  imparlance,(e^  or  licentia  loquendi^  am 
may  before  he  pleads  have  more  time  granted  by  consent  of  the  court,  to  80 
if  he  can  end  the  matter  amicably  without  further  suit,  by  talking  with  tb 
plaintif!*;  a  practice  which  is(/)  supposed  to  have  arisen  from  a  principle  0 
religion  in  ooedience  to  that  precept  of  the  gospel,  "  Agree  with  thine  advd 
sary  quickly,  whilst  thou  art  in  the  way  with  him.**(^)  And  it  may  be  observi 
that  this  gospel  precept  has  a  plain  reference  to  the  Roman  law  of  the  twdl 

(■)  En  la  fiefenr*  $tml  i(j  rhrif*  enUndantt ;  per  tant  quil  cmc  tb^  chnnorllw  of  Osfbrd  claimed  OOfnlnnc*  «f ' 

dffrndr  tnrt  ft  forte,  home  doft  entendrt  qutl  »e  ercune  df  fnrt  Mikui  of  tmiMUW  bmof bt  •gaintt  hinurlC  vhM  wm  4 

a  />«y  surmfti  nrrcmnU,  et  /ait  k  pnHie  al  /tie:  et  per  Uint  allowed.  iNvmiiie  he  iihoiild  not  be  Judge  In  hf»  ova  eH 

9ui7  de/rmte  Ui  damiuje%  it  ajfirm  It  fHirU  aUr.  de*tre  re-  Tlie  arinmicnt  naed  bv  leijeMit  Rolft  an  behalf  of  thtC 


fptmtiu:  ei  per  tant  7111/  defntde  oh  et  tfuaiit  i7  devrrt>,  U  niziinc:  ia  curiuiu  and  worth  trnnacrlbing  :- 

atrrpit  ta  ptiiar  de  nmrt  de.  rtmuntm  ott  tner  lour  jile.    Mod.  un  falie.    En  aaam  temp*  fuit  tm  paae^  H  «roif  /M 

ItHend.  rttr.  409,  otiit.  VAi.    iM>e  nlao  Co.  Litt.  I'Ji.  ffrand  ttffenrf, tt  U eardimab rindmU a  'mw H dimfint  •  I 

(•)Ha]k.  217.    Lurd  Kavm.  'i!J2.  "iKrruji/i :**  H  it  dit,  **Jtidiea  wu ;**  H  Us  dim^nit,  **»m$ 


(>)  Carih.  230.    lionl  llaym.  217.  $HmuM,  ouia  caput  a  Mdrsite:  Judiea  ttip$mmr  €t  Tmpt 

( V  >  2  LonI  Kaym.  S3A.    lU  Mod.  120.  tf  1/,  **jmdifB  me  cremari  ;**  ef  /ntf  wmhmttua  ;  W  9pm  fiM 

(*)  »<re  page  S3.  mincT.    Et  in  era  cat  H  fuii  mm  jttpc  demume^  eS  u$tM  t 

(•>  liardr.  Ml5.  jMf  inc^nrenient  fwr  «»  home  toit  juf€  ^  ~ 

I*.  Itimt.  12<i.  Ac.    1  Chitty  on  Tl.  364.  {*)  Append.  No.  III.  I  A. 

02  Ventr.  3i41.  r/)Gilb.  Hiat.  Com.  n.  36. 

(')  Hub.  87.    Year-book,  M.  8  Hen.  YI.  20.    In  this  latter  {t)  Matt.  t.  2S. 


'  But  only  rcjident  niombors  of  eitlior  university  arc  entitled  to  this  privilege,  it  be) 
local  as  w«*ll  an  pen»oiiul.    2  Wils.  310. — C'Iiittv. 

*^  But  a  |ULrty  inuy  waivt>  and  preclude  himself  from  taking  any  oljection  to  a  deci« 
on  thirt  account;  for  if  a  defendant  agree  to  refer  the  matter  to  the  plaintiff,  he  cam 
object  to  the  award  that  tlie  plaintiirwas  a  judge  in  his  own  cause.    Thus,  in  Mattfc 
vs.  Ollerton,  (4  M(xL  22G.  Conih.  2lH.   Harclr.  44,)  which  was  an  action  of  debt  upon 
uward,  and  a  verdict  for  the  plaintitl*:  and,  u|)on  its  being  moved  in  arrest  of  judgnM 
the  exception  taken  was  that  t)ie  matter  in  ditfercnce  was  referred  to  the  plaintiff  b 
Relf,  who  made  an  award.    iSttl  non  affocatur.    And  the  case  of  serjeant  Hards  was  rem* 
l>ered  by  Dolben,  Ju.stioe, — viz. : — The  serjeant  took  a  horse  from  m^  lord  of  Oanterbu 
bailiff  for  a  dco<lan<l,  and  the  archbishop  brought  his  action ;  and,  it  oominff  to  a  tiii 
the  assizes  in  Kent,  the  serjeant,  by  rule  of  court,  referred  it  to  the  archbishop,  ta 
the  price  of  the  horse,  wliich  was  done  accordingly;  and  the  se^eant  aflerwards  mc 
the  court  to  set  aside  the  award  for  the  reason  now  offered ;  but  it  waa  denied  bgr 
Hale  and  per  Mam  curiam,—  ^uittt. 
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Mm,  whidk  azpnMljr  directed  th«  plkintiff  and  defendftnt  to  make  np  th« 
mUUr  while  tbey  wan  w  the  way,  or  going  to  the  prator, — hi  via,  rem  itft 
■MMf  m^a.  There  are  alao  mftDV  other  previoos  Btepa  which  msy  be  taken 
■T  a  defendant  before  he  pnts  id  nis  plea.  He  maj^,  in  real  actiooe,  demand 
k'noe  of  the  thing  in  qaestioD,  in  order  to  asceruin  ita  identity  and  other 
liiiai— laniii     He  may  crave  m^rth)  of  the  writ,  or  of  the  bond,  or  other 

rialty  apon  which  the  actioo  u  bronght;  that  is,  to  hear  it  read  to  him: 
geaeiality  of  defeodanta  in  tlie  timea  of  antient  Biniplicity  being  sappoaed 
iacapabla  to  read  it  themaelvea,  wherenpon  the  whole  ia  entered  verbatim 
■pua  the  record,  and  the  defendant  may  take  advantage  of  any  condition  or 
mWt  part  of  it,  not  atated  in  the  plaiotiff's  declaration."  *1q  real  ■■•daq 
■etiuaa  also  the  tenant  may  pray  in  aid,  or  call  for  aaaiatance  of  *■ 
■aoiber.  to  help  him  to  plead,  becaaee  of  the  feebleness  or  imbecility  of  hie 
tvn  eatate.  Thoa,  a  tenant  for  life  may  pray  in  aid  of  him  that  hatli  the 
ibberilance  in  remainder  or  reversion  ;  and  an  incnmbent  may  pray  in  aid  of 
lie  patron  and  ordinary ;  that  ia,  that  they  shall  be  joined  in  tne  action  and 
Up  to  defsnd  the  title.  Voiuker  also  is  the  calling  in  of  some  person  to 
■Mwer  the  action  that  hath  warranted  the  title  to  Uie  tenant  or  aefendant. 
Tkia  we  atill  make  nae  of  in  the  form  of  common  recoveries,(i)  which  are 
granMled  on  a  writ  of  entry;  a  species  of  action  that  wo  may  remember 
Nliea  chiefly  on  the  weakness  of  the  tenant's  title,  who  therefore  voachtia 
laotker  person  to  warrant  it.  If  the  vouchee  appears,  he  is  made  defendant 
iaM«ad  of  the  voucher ;  but  if  he  afterwards  makes  defknlt,  rccoverv  shall 
k  had  against  the  original  defendant,  and  he  shall  recover  over  an  equivalent 
la  value  against  the  doHt-ii-iit  vimcbye.  In  nHHiscH,  indeed,  where  the  principal 
lar^tKin  ii.,  whi-(hi-r  tliv  (li-iiiuii<lniit  or  liiit  anci'stors  were  or  wlto  not  in  po* 
•r«ii>>n  till  the  ouxti-r  hup|>on«l.  and  the  title  of  the  tenant  lit  little  (if  at  all) 
4:itat»>c<l.  there  no  vouch  L-r  ix  allowed;  liut  the  tennnt  may  bring  a  writ  of 
urrdaftj  (h<ir1ir  agalnnt  tlic  warrantor,  tu  compel  him  to  amihI  him  with  a 
r'>l  ple»  itr  dffenee,  or  elm'  to  render  damages  and  the  value  of  the  land,  if 
TPt^Tirrril  againHt  tlie  tenant. (A)  In  many  rvul  actions  alxo.C)  brought  by  oi 
tcaiR*t  an  infant  under  th«  age  of  twenty-one  years,  and  alwo  in  actions  of 
4rt>t  hruuicht  againMt  him.  as  heir  to  aiiv  deceased  uncentor,  eidier  party  may 
Mcr^^t  the  nimage  of  the  infant,  and  pray  that  the  proceedings  may  be 
drfrrrrd  till  hiH  full  age;  or  (in  our  legal  phritHO)  that  the  infant  mav  have  his 
t^.  and  that  the  pural  may  d<mur,  thul  ix,  thut  the  pleadings  may  l>c  Mtaye<l ; 
tad  th«-ii  ih»-y  shall  not  pnHced  till  hln  full  ago,  unlens  it  be  apparent  that  he 
caanul  be  prejudiced  thereby. (m^  But.  by  the  Hlututes  of  Wextm.  1,3  Kdw.  I. 
r  M.  and  uf  <iln(.-«>«ter,  ti  Edw.  I.  c.  2,  in 'writs  of  fMry  tur  dissei»iit  in  some 
panmlar  (.-aiM.-*,  and  in  actionii  anccMtrel  brought  by  *an  infant,  the  rt^ni 
|arvl  nhall  not  demur:  otheruiHu  he  might  W  deforced  of  his  whole  '■ 
pr-ipvrty,  and  even  want  a  maintenance  till  he  came  of  age.  So  likewise  in  a 
vr:  nf*  dower  the  heir  nhall  not  have  hjx  age,  for  it  it*  necesiuiry  that  the 
■  t-.w't  rlaim  hv  immo<liati>Iy  di'tcnnined.  cInc  she  may  want  a  present  snb- 
•  •VD-p  ,  H)  Nor  ithall  an  infant  patron  hax'c  it  in  a  qaurf  imprJiHo)  since  the 
aw  b-'ld*  it  nccesiury  and  rx|H-dient  tliiit  the  churt'h  be  imme<liately  Ailed." 

Warn  ihefM'  pnK-i<eitingN  are  over,  the  delendant  muHt  then  put  in  his  excuse 
■»  pira.  Vivf  are  of  two  i*ort« ;  dihilnry  plcHN.  anil  pleas  tn  thf  action.  Dilatory 
ptcM  are  soch  as  tvnd  merely  to  delay  or  put  off  the  suit,  by  questioning  the 


*  ha  mom  a  dcfnHUnt  ia  not  allnwetl  o.Tcr  at  the  rrU.  1  B.  A  P.  (>4t>.  3  B.  A  P.  305, 
'  ba^  2U.  jLb  to  ibe  druund  and  giving  of  <>vpr.  and  the  manner  of  wtlini  out  deeds, 
*c  ihmn.  aea  I  MMuid.  'J.  ( 1,1  &'J,  {-2.)  2  Saund.  %  1 12,)  (13,)  «>.  (7,)  3M,  (1.)  «H,  (1.) 
Mil  i£|    TUd.  8ih  wL  GU  to  (UR,  and  Index,  tit.  Oyer.    1  Chilt.  on  PI.  3tiV  to  37S.— 

'Aa*  ■— .tod— d.bystalule  11  Oeo.  IV.  sad  I  W.  IV.  c.  ■IT,  s.  10,  the  parol  shaU 
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propriety  of  the  remedy,  rather  than  by  denying  the  injury :  pleas  to  the  action 
are  Hach  an  dispute  the  very  enusc  of  suit.  The  former  cannot  be  pleaded  afte 
a  general  imparlance,  which  is  an  acknowludgmcnt  of  the  propriety  of  tin 
action.  For  imparlances  are  either  general,  of  whifh  wo  have  before  spoken, 
and  which  are  granted  ut'  courBc ;  Or  special,  with  a  saving  of  all  exceptions  to 
the  writ  or  count,  whieli  may  be  granted  by  the  prothonotary ;  or  they  may  bi 
stil)  more  special,  witli  a  saving  of  all  exceptions  whatsoever  which  are  grant«d 
at  the  discretion  of  the  court. (p) 

I.  Dilatory  pleiis  are,"  1.  To  the  jurisdiction  of  the  court:  alleging,  that  il 
ought  not  to  iiolil  pica  of  this  injury,  it  arising  in  Wales  or  beyond  sea;  at 
becaunc  the  land  in  question  is  of  aiiticnt  demcBne,  and  ought  only  to  bo  de- 
manded ill  the  lord'8  court,  &e.  2.  To  the  disability  of  the  plaintiff,  by  reason 
whereof  he  in  ineapiihlo  to  commence  or  eontinne  the  suit ;  as,  that  he  is  aa 
alien  enemy,  outlawed,  excommunicated,  attuinted  of  treason  or  felony,  unda 
aprttmunirf,  not  in  rtrain  mitura,  (being  only  a  fictitious  person,)  an  infant,  a 
tonft  feme^covcrt,  or  a  monk  professed."  In  abatement,  which  abatement  il 
"■'  either  of  tlic  •writ  or  the  count,  for  some  defect  in  one  of  them;  as  bj 
misnaming  the  deft-ndant,  which  is  called  a  misnomer;  giving  him  a  wrong 
addition,  as  esquire  instead  of  knight;  or  other  want  of  form  in  any  materid 
respect."  Or  it  may  be  tlint  the  plaintiff  is  dead;  for  the  death  of  eitha 
{mrty  is  at  once  an  ahalcincnt  of  the  suit.**    And  in  actions  merely  persona^ 


"  Tlii'HC  jil^M  art-  not  fiivorc<l  by  tlii^  courtH ;  and  ihey  ntunt  bo  filed  irithin  four  dan 
after  tin'  duv  uitoii  nhick  tlie  decluratioii  is  di^livcred,  both  days  being  inclui>iv«.  1  T.  & 
277.     5  T.  li.  :;UI.— CniTTv. 

"  An  to  lliis  jiW.  xee  I  Chit,  nn  PI.  3K7.  Z^^.  Whenever  the  nubject-matter  of  tba 
plea  or  defi'iicc  is  tliiit  llic  iiliiJiilitl'  cnnnot  ninintaiu  iwi/  action  at  any  lime,  in  respect  at 
the  supiKMiiHl  mime  of  Bi'lioii.  it  iiiny,  and  ii-unlly  nhould,  bo  pleaded  in  bar;  but  roatHi 
which  uNunlly  ilelt^aiM  tliu  pr(<>i>nt  iiroci-cilini;  nnd  Unes  not  show  tliat  the  pl.iintiff  ■ 
forever  prcrluded  sli'iulil  in  gciiernl  )>n  ]>lcnilcd  in  abatnntnt.  4  T.  It.  2!^.  80m*  mafr 
tcN  luuy  be  (ilenilrd  cither  in  nbntement  or  liar ;  as  outlawry  for  felony,  alien  eatmj, 
m-  uttiiindcr.  &c.    Hue,  Alir.  Almtoinciit.  X.    Com.  Dig.  Atiatement,  K. 

The  defendnnt  niny  alio  {ilcad  in  ukiteiiient  liiR  or  her  own  permnal  diubility ;  aa  ta 
cam.'  of  covertni'C.  when  the  huskiud  ought  to  have  been  joined.  3  T.  K.  tUi.  Bac.  Aba 
AUitfiiicnt,  Ci.— l.'iiiTTv. 

"rhii.i  in  ii1mt.'m<-n<  to  tbn  writ  are  w  tenned  rather  from  their  f^r/«  than  froa 
their  In-ill;;  ttrii'ily  i^iioh  iili-iiJi;  I'nr,  iis  oyer  of  the  writ  can  no  longer  he  craved,  1100b 
jiH'lioii  I'iiii  )ii>  tuk'-ii  bv  ]iii>;i  to  tnaltrr  which  is  iiierelv  contained  in  tlie  ttrit.  'S'B.kt 
■  3'.«l.  1  H.  &  V.  iJl;"i.  liui  if  ilie  mistake  in  the  writ  W  currie<l  ahw  into  the  declan 
tion.  or,  nitliiT,  if  tlie  di.c]iii-uti'>ii,  wliii-h  is  presumed  to  corrfsjiotid  with  the  writ  or  bill 
tie  iiirfirri-<-t  in  n-<|K-'-l  of  i"inie  extrinsic  niiitter,  it  in  then  oiien  to  tli?  defendant  t 
plead  in  .-i1>iit><iih-nl  to  tli«  writ  or  bill.  (I  It.  &  P.  tA» ;)  «n<l  ss  to  su<'h  pleax.  see  1  CbH 
on  I'l.  :!1H>  to  .i'M.     f''iiiMi|in-iitly.  ii  misnomer  of  the  defendont,  or  giving  him  a  wmo 

nd'liti iir  ■><li<-r  wiint  tA'  form,  in  the  irrii.  unletw  it  be  contained  in  the  declanitiou,  [ 

n»t  ii'iw  |.liM<l»l.l.>  in  iiliMi.-T.x'Dt.  S-  I  Siiund.  alS,  n.  .1.  ,1  B.  &  F.  3!)5.  And  ihe  di 
f<-iii|:iiit.  ti>  Iiitti'  ;iiImiiuii;;i'  <it'  :ii]v  d<>!'i-el  in  the  Writ,  chould.  in  general,  before  apiiea 
uiH lov  to  -,.1  it  :i-i'ir  fuy  irf.-*uhiiily.     I  B.  A  P.  «47.    3  Moore,  IC)*.— ("hittv. 

Hilt  now  til.'  nrit  iI^.'lr  niiiy  Ix-  iiini'iid<-d  ;  and  ftiHher  restrietionn  have,  by  the  Ow 
ni'iii-l.iiw  Prni'c-diire  Ai't,  ls.i2.  )H>en  iiiijiesii)  on  plena  in  abatement  in  addition  ' 
thcB-e  pr.-vi.>ii>ly  im|H.s,-,l  by  Mtiitiile  ;l  A  4  \V.  IV.  c.  -JS.  By  that  statute  (».  l*|  no  nlf 
in  ubiiti-iiiciit  for  tin- non-johnter  ufanviiermm  ii»nco.<.lefendant  shull  be  allowed  utile 
it  I'liull  bi- Htiitiil  in  yiich  pb-ii  that  Mii-h  j-iTiuin  is  resident  within  the  juritdietion  of  t) 
I'luirt.  iiii'I  iinli>.<<i<  tlic  jiliii-e  nf  ri-^iili-tin-  nf  such  ]>ori<on  shall  lie  stated  with  rertain 
in  11T1  iillldiivit  verityinic  the  pliii.  And.  I>y  s.  II,  no  plea  in  abatement  for  n  niisni>m 
sliiill  1><>  iill'iwcil  in  any  ]>i'rF'iii:il  ii,'li<iu:  l>iit.  in  all  cases  in  whieh  a  misnomer  wim 
liiit  t'lrth.'it  iii't  hnvi-  l-ii-n  ]i|i>!id:i>>l<-.  tin'  drfi-itdimt  may  eauxe  the  dcclaraiinn  to 
nine  I II I  I'll  lit  tlie  eiisl  nf  the  pbiinlilf.  bv  iiiM'Hing  tlie  right  name  upon  a  judge'.*  #11 
luim-'  foiinibHl  on  iin  iilK<liivit  »r  tlie  ri^bt  name.  And,  by  s.  12,  in  all  actions  upon  In 
of  exch:in).'i.'  or  proini-'sory  iiotf-4  ar  other  written  instnuiients,  the  parties  to  which  t 
designati-d  by  the  iiiitinis  nr  r'nini-  (.'ontraetion  of  the  Christian  or  first  name,  it  is  M 
cieni  in  every  ntGdiivil  to  bnld  In  biiil.  and  in  the  process  or  declaration  to  design 
KUi-h  iii-rsoni'  bv  llic  siiine  initial  letter  or  contraction  of  the  Chriitian  or  first  ooina 

BTtWART. 

**  But  now,  bv  the  Common-Law  Procedure  Act,  1852,  an  action  ahall  no  loBnr  tb 
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•detieto,  for  irrnn^  actnally  done  or  committed  by  the  dofcndaot,  a» 
batterer,  ind  Rltindcr,  tbc  rule  in  tlint  ibtfio  pmonalit  moritur  rum  per- 
■ad  it  aavor  «hftll  bo  ri-vivml  either  by  or  ugainst  tho.oxwiiton  or 
rvwrnUtiVM.  For  neithur  the  ux<?('utnn«  iif  the  pluiutilT  have  rco^ircrd, 
of  the  dofeoduBt  Uuve  cummitled,  in  tbtiir  own  perKonal  Gaj>aoity,  Miir 
r  vrung  nr  injury."  But  in  actioiw  amlii^  fx  eontraeti,  by  brc&oa 
la,  and  tlie  lik*.  wlicre  the  right  descend*  to  the  reprosentativen  of 
M,  aud  lIxMA  of  tbo  det'eDdADt  have  iiMeU  to  atLSwer  the  demand, 
10  Kiitt  ohnll  abate  by  ihv  death  of  tho  parties,  yet  they  miiy  be 
ItaitMt  or  by  the  oxoontont  :{r)  bring  indotid  rathvr  arliunn  ngaiiint  tho 
Ihaa  the  Mnwii,  in  whiub  tht!  i»xM'uton*  huvu  now  tho  kudic  intvrwet 

uauiOT  lud  bulhrtt. 

pl«aa  to  tbe  jnriiHllction,  to  the  ilifiabiHty,  or  in  abatement,  were  Ibr- 
T  oftea  OH^  an  mere  dflatorv  pleas,  without  any  foundation  of  truth, 
ht«d  only  for  delay ;  but  now,  by  itatute  4  &  5  Xnno,  c.  18,  no  dilatory 
I  b«  admitted  wUnoat  afHdarit  made  of  tho  truth  thereof,  or  aomo 
BMUer  ohuwn  lo  tbe  eoart  to  indneo  them  to  bellt-ve  it  true."  And 
wet  to  the  pleaa  ihcmoulvi'M,  it  in  a  rule,  that  ao  exemption  ohall  bo 
against  a  dnzlaraiion  nr  writ,  nnlcMs  the  detViidanl  will  in  the  aaina 
the  plaintiiT  a  bett«r;(ji)  that  is,  nhow  Mm  how  It  ml^ht  he  amended, 
a  mav  not  be  two  objections  npon  the  same  aecntint.  Neither,  by 
fcO  W  lir.  c.  31. shall  any  plea  in  abatement  be  ailmitted  in  any  itnit 
iua  of  huids;  nor  shall  the  name  be  nbiiUil  iy  rv:>>i>ti  <it'  the  dvitth  »f 
It 

■aa  to  tbe  jurifidiction  conclude  to  the  eoj^izance  of  the  conrt :  r*QOQ 
judgment,  whetlier  the  court  will  hare  further  cognizance  of     •■ 

ptea«  to  the  dinaliility  eonclude  to  tho  person  ;  by  praying  "judgment, 
d  A.  the  pinintilf  ought  to  he  aniiwcred:"  and  pleas  in  abatement 
B  Boil  is  by  <iri};iniih  conclude  to  the  writ  or  declaration ;  by  praj'iniF 
It  of  the  writ,  or  declaration,  and  that  the  same  may  bo  quashed, 
lade  void,  or  abated ;  but,  if  the  action  he  by  bill,  tho  plea  must  pray 
It  of  tbe  bill."  and  not  of  the  declaration;  the  bill  being  here  the 
lad  the  declaration  only  a  copy  of  the  bill. 

Jie»e  dilulorv  pleas  are  allowed,  llie  cause  is  either  dismissed  (Vom  that 
Ml :  or  the  pbintilf  is  stayed  till  his  disability  bo  removed ;  or  he  is 
I  une  out  a  new  writ,  by  leave  obtained  from  tbe  court :(()  or  to  amend 
ftaroe  hi*  declaration.  But  when  on  the  other  hand  they  aro  over- 
rivolous.  the  delendant  has  judj^menl  of  respondeat  ontter,  or  to  muuwr 
BC  better  manner.  It  is  then  incumbent  on  him  to  plead, 
cm  to  the  adi'-n;  that  is,  ro  answer  to  tbe  merits  of  the  complaint. 
««  bv  confessing  or  denvinjj  it. 

•sion  of  the  whole  complaint  is  not  ver^-  usual,  for  then  the  defendant 
ibably  end  tbe  matter  sooner,  or  not  plead  at  all,  but  suffer  judgment 


pil  represe 


)>laintifl"i  death 
:  I'liiinlilfnlii-n  ihocauxc  of  acliun  survives!  or  against 
^-r-   ■      •  ■   *.l..f..n.hm[.— .><ir»-A«T. 

tmtf  1  A  4  VV  I  v.  c.  42.  s.  ll  an  nrtion  of  tre^paiiii.  or  trevpass  on  the  ease, 
liatalaM  br  th^  exiTUtoni  or  s'lniiiiistraloni  of  any  decpa»e<l  person  for  in- 
r*«l  Mlate  in  lit'  lirplini>'.  if  hui'Ii  ii^jtiry  were  conimiltotl  nithin  six  calendar 
Ihm  dMaih  xiil  the  aeiion  hrouylil  nithin  one  year  after  the  time  of  tbe 
I  aa  arti-iB  of  imjiaiu.  or  Ire-|>HHn  >iii  tlieoaoe,  may  also  he  maintained  against 
m  Mtuiawtraion  for  wrongm  eiinimill>-<l  by  tlieileceasMl  to  another's  nro|>ert7, 
■mmI.  iDt-li  iixjur^  having  been  ■'(tnimilii-<l  within  six  months  of  Ine  death 
Umi  bniafht  wiUim  fix  mont)i!>  iifr<'r  Bilniinislrslion  taken. — SnwAST. 
(baa  Mv  Dot  dilitory  pleas  within  thf  slalule.  and  an  afBdavit  is  not  neoeoaiy 
I,  a  |tti«  "f  privilepe  as  nn  attemi'T  of  the  same  court,  to  be  sued  ^ 
I  require  an  sffi'Uril.  3  B.  A  P.  397.  1  Chit  on  PL  401.  Aa 
<.  sae  1  Chit,  on  I'l.  402.    Tidd,  8th  ed.  ft93.— Cairrr. 
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to  go  by  defUult.  Yet  sometimes,  afler  tender  and  refusal  of  a  debt,  if  tl 
ditor  harasses  his  debtor  with  an  action,  it  then  becomes  necessary  for  t 
fendant  to  acknowledge  tlie  debt,  and  plead  the  tender ;  adding,  that  I 
always  been  ready,  tout  temps  pristy  and  still  is  ready,  uncore  prist,  to  disc 
it :  for  a  tender  by  the  debtor  and  refusal  by  the  creditor  will  in  all  caw 
charge  the  costs,(u)  but  not  the  debt  itself;  though  in  some  particular  cas 
^oAii  ^-^^^i^or  will  totally  lose  his  money .(v)"  *But  frequently  the  defe 
■*     confesses  one  part  of  the  complaint,  (by  a  cognovit  actionem  in  n 

(>)  1  Ventr.  21.  (•)LiU.i838.   Cb.  Utt.  200. 

**That  is  to  Bay,  if  the  only  right  which  A.  has  to  the  money  arise  from  the  offer 
B.  makes  to  him  of  it,  and  ho  ouce  rcfiise  to  accept  that  offer,  he  thereby  losefl  all 
and  of  course  can  bring  no  action.  The  case  put  by  lord  Coke  is,  "  If  A.,  uiihout  an 
debit  or  dufic  preceding  infeoff  B.  of  land,  upon  condition  for  the  payment  of  a  hu 
pounds  to  B.,  in  nature  of  a  gratuitie  or  fjlft,  in  that  case  if  he  (A.)  tender  the  hu 
pounds  to  him  (B.)  according  to  the  condition,  and  he  refuseth  it,  B.  hath  no  n 
therefor."  Here  B.  had  primuiily  no  title  to  the  land  or  the  money:  if  he  do 
accept  it,  therefore,  wlien  offereti,  no  debt  is  due  to  him,  but  A.  by  the  offer  hi 
charged  his  land  from  that  burden  which  he  had  voluntarily  imi)osed  on  it.  Bu 
posing  the  land  to  have  been  mortgaged  by  A.  to  B.  for  money  lent,  which  A.  is  to 
on  a  certain  day,  then  if  the  money  is  duly  tendered  on  the  day  and  refused,  A 
have  his  land  again,  because  he  has  performed  the  condition ;  hut  still  B.  may  bri 
action  for  his  money. 

The  i)lea  of  ten<lor  must  always,  except  in  the  case  above  supposed,  be  aocom] 
by  a  bringing  of  the  sum  tendered  into  court,  or  the  plea  is  a  mere  nullity;  and  t 
the  plaintiff  denies  that  the  tender  was  made  before  he  commenc€»<l  the  action, 
putes  the  sufticienc}'  of  the  sum  tendered,  and  therefore  goes  on  with  the  ac^tion,  i 
IS  entitled  to  take  that  sum  out  of  court  at  once,  which  the  defendant  by  the  tenc 
admitte<l  to  he  his  due.  If,  however,  he  neglects  to  do  so,  and  a  verdict  on  eithei 
should  i>a>>s  for  the  defendant,  the  court  will  then  lay  liold  of  the  money  as  a  sc 
for  the  defendant's  costs.  Le  Grew  v*.  Cook,  1  B.  &  P.  332.  See  also  Birks  r*.  T 
1  Sjiund.  Rej).  33,  a.,  note. — Coleriimje. 

As  to  the  fonu  and  requisites  of  this  plea  in  assumpsit,  see  3  Chit,  on  PI.  4th  M 
ill  debt.  id.  Oof),  and  Lee,  Prac.  Diet.  tit.  "Tender;"  and  as  to  the  myment  of  mon< 
court  im,  see  Tidd,  8th  ed.  Index,  tit.  "Money:"  Lee,  Diet.  tit.  "Payment  of  Mom 
("ourt."  As  to  the  re]»lication,  &c.,  see  also  3  Chit,  on  PI.  1151  to  1156,  and  Lee,  ]> 
"Tender." 

As  <iuestions  relative  to  tlio  tender  of  a  debt  or  money  are  of  so  frequent  occui 
^»'e  will  consi<ler  tlie  resj»ective  rules  and  decisions  under  llie  following  head 
What  is  a  pond  ten<ler.  2d.  In  what  cases  it  may  be  made.  And  laMfy^  the  elfoi 
advantages  gaine<l  l»y  it,  and  how  these  may  be  supersedeti. 

1.  What  is  a  (ioon  Tender. — It  is  a  general  rule,  tliat,  in  orfler  to  constitute  a  goo 
temler,  the  juuty  sliould  not  only  bt>  really  to  yoy,  and  make  an  aetual  offer  of  tl 
due,  but  actually  )»rt>duce  the  same,  unless  such  production  be  dis|>ens(Hl  with 
express  <leclai*atioii  of  tlie  creditor  that  he  will  not  accept  it,  or  bv  some  equivale 
10  East,  101.  T)  Ksp.  K.  4S,  3  T.  K.  0S4.  Peake,  C.  N.  P.  88.  1  Cromp.  152.  2  J 
80.  7  Moore,  50.  If  tlie  plaintiff  do  not  object  to  receive  the  money,  it  is  not  suj 
for  the  defendant  to  ])rove  that  lie  had  tlie  mcmey  with  him  an<l  held  it  in  a  baff 
liis  arm:  he  ought  to  have  laid  it  down  for  him.  Id.  ihid.  Bull.  N.  P.  157.  t»  E 
Jf  A.  savs,  "  I  am  not  aware  of  the  exact  balance,  but  if  any  be  due  I  am  ready  ) 
it,"  this*  is  no  tender.     15  Ya\A,  428. 

With  respect  to  tlie  ymture  of  the  money  tendered,  it  should  be  in  the  currt*ut  4 
the  realm,  and  not  in  hank-notes;  and  see  the  50  Geo.  III.  c.  08.  s.  11.  by  whid 
coin  is  de<'lared  to  Im«  the  only  legal  tender.  But  a  ten«ler  in  bank-notes  is  good 
]»arti('ularly  obji'cted  to  (tii  that  account  at  the  time.  3  T.  U.  554.  2  B.  &  P.  5^6. 
a  ten<ler  of  foreign  coin  made  <'uiTent  liere  hy  royal  proclamation.  5  Hep.  114, 
is  a  tender  of  provinrial  hank-notes,  or  a  draft  on  a  hanker,  imless  so  objtH.'ti'd  to. 
X.  P.  3<l  ed.2ol).  Tidd,  8th  e<l.  Is7,  n.  f.  It  seems  that  as  any  money  coined  at  th 
ii]>on  which  tht^e  is  the  kin^^'s  stam])  is  good,  and  that  all  such  money  is  irood  i 
portion  to  its  value,  without  a  pro<'lamation,  such  money  would  be  a  good  tem 
Sidk.  440. 

With  respect  to  the  amnunt  of  the  sum  tendered,  it  should  in  general  be  an  o£k 
ftpfc'ijic  tnnn  dm',  uh'/uafifii'd  I/)/  ant/  rircanK^fanee  v^hatever  ;  and  therefore  tendering  A 
sum,  and  making  ci'o>s-dcmand.  is  insuflicient.     2  D.  &  R.  305.    A  tender  of  2li/.  a 
notes,  with  a  request  to  pay  over  the  difference  of  fifteen  guineas,  is  not  a  good 
lUi  to  the  fifteen  guineas,  though  it  would  have  been  otherwise  if  the  tender  iumI  I 

210 


(ktf-SV.]  PRIVATE  WBONGS.  SM 

thfraoC)  and  trareraM  or  deniei  the  rest :  in  order  to  &Toid  the  expense  of 
(vrriiig  that  part  to  a  ibrmal  trial,  which  he  has  no  ground  to  liti^te.  A 
ipKua  of  thia  lort  of  coofeosion  ia  the  pajpnent  of  motug  into  eoy7t:{w)  which 

naOLPnct  l^.(«AILl«T)*>L  lK(b.lU     Mk.lM. 


pwwi  I  Camv.  70.  I'Cunp.  181.  6  Taunt.  336.  But  a  Mnder  of  ■  Urger  mm 
HtmUr  k  food.  SB»p.ll4.  8  T.  B.  083;  W  h&  2  £ap.  711.  And  a  l«nder  of  a 
wyrf  (om,  and  Bakinx  coange,  U  good,  provided  the  creditor  do  not  object  to  it  on  that 
avooBt,  boi  only  dnnaiid*  a  larger  mim.  6  Taunt.  336.  Peake  (■--  —  ■-  ~  -  ~ 
:il.  3  Ckmp.  .U :  and  aee  1  Uow.  C.  N.  P.  121.  A  tender  of  a 
kNh  a  drtx  doe  to  A.,  &.  and  C.  and  al«o  a  debt  due  to  C,  ia  a  go 


I,  ia  good,  provided  the  creditor  do  not  object  to  it  oi 

6  Taunt.  336.    Peake  C.  N.  P.  88.    2  Btp.  C 

"•  '"'  '     of  a  lum  to  A.,  inoludiug 

...  ,  ._  a  good  tender  of  the  debt 

te  to  Um  Ibrea,  (3  T.  R.  683 ;)  and  if  wfera)  creditors,  to  whom  moner  ia  due  in  the 

—  right,  aaaemble  for  the  purpose  of  demanding  payment,  a  tender  of  the  groMRim, 
■ki^  u«jr  all  r«fiia«  on  aooount  of  the  inauffldencj  of  the  amount,  la  good.  Peake  CL 
H.    ST.  k  414. 

ToeoaMitntaa  good  tender,  it  muit  bean  unconditional  one  in  payment  of  the  debt; 
mi  ihtrafore  wbm  a  tender  of  payment  waa  made,  accompanied  with  a  prolertation 
ipiaat  the  tight  of  the  party  to  receive  it,  it  waa  held  iniufScient.  3  Eap.  C.  SI.  So  ia 
•  iBdar  aooooipanied  with  the  demand  of  a  receipt  in  ftill.  (5  Eap.  fiep.  48.  2  Camp. 
H:  mJ  nilt  Ftakt  C.  179.  Stark,  on  Evid.  patt  4.  13^  n.  (g),)  or  upon  condition  that  it 
iaU  be  rMeived  aa  the  wbole  of  the  balance  due,  (4  Camp.  156,)  or  that  a  particular 
4Ma^««t  «hall  be  given  up  to  twi  cancelled.  2  Camp.  21.  To  onuititute  a  good  tender 
«f  itork.  the  buyer  muni  be  called  on  opening  the  books,  (1  Stra.  533,)  and  the  defendant 
^iM  do  all  in  hi*  power  to  make  it  good.     1  Stra.  504. 

Tith  r«apert  to  the  (tflv  of  the  tender,  it  thould  be  obAerved  that,  in  <wder  to  avoid 
ikc  drfa^iiaiit's  liability  to  ilamugm  for  the  nnn-)»>rformBnce  of  Ihp  contract,  it  ihould 
ir  nuitir  III  till?  very  (iiiii>  iifin-i-<l  upi>n  for  tin'  iHTriiniiiiiicf  of  sui'Ei  oonlroct;  a  tender 
ifin  •■jrh  iiim-  niily  fitf*  in  niitipitiiin  of  <Uiim|,'cH  for  tlic  brciu-h  of  lln'  contract,  and 
»<  n-D  tb-n  if  the  tfixliT  1h>  nut  made  liefore  the  writ  i>ued  out.  T  Tuunt.  4kT.  See 
:i  Jb<-  1.  c.  16.  ■.  a.  It  U  »ai<)  t'l  hnve  bc*-n  d<vid<><l  liv  Buller.  .1.,  tliat  a  t«>nili>ron  the 
•Uy  lb-  I'lll  it  tii<-<l  i-iii.il  avsiliil'lf.  tlipro  being  no  fnu;'tlon  of  u<luy.  (Imp.  K.  Jt.  324;) 
r>i.-.'>,'jrntlt.  if  luivmi'iit  <if  a  bill  lian  liecn  lU'inHniliil  on  (be  liav  it  wan  due,  and  the 
fe^'t  t"T  i-l-'vl  n  >ulM<-.|m-nI  Icndi^r.  it  will  not  avail.  K  l^uHt.  I'^K.  5T>tunt.  240.  1  Mar»h. 
E^  V-.  1  .Saun<l.  XI.  a.,  nutc  2.  But  that  doctrine  in  not  litw  -.  anil  it  in  no  answer  to  a 
fira  ■■*  irD'U-r  tbiit  tlie  pliiiiitilT  bad,  Wfore  Ihc  ten<b>r.  inntnicted  his  attorney  to  sue 
wi  -.irr  wrii.  aii'l  thai  tlif  at(<>r»t>v  had  apiilii-d  U'ron-  tbi>  teiidi-r  fur  the  writ  which  was 
•.".Twuii*  -u-l  out.  I'sT.  II.  li^*.*:}  and  if  tbi'iihiinlitnirinpi  hisailiiin.snrldiKContinui'H 
.:  an-l  i>ium<-n<-i-F>  uixXbiT.  a  ti-ndcr  before  tlie  liitler  ui-lioit  is  goiHl.  1  Mnora,'JiiU.  To 
no^i.tui'-  ■  f'<-i  lender  of  Moi-k.  it  hIiouIiI  bi-  mude  on  the  viTy  day.  (1  .Sim.  5"9:)  and 
u  u,-  \Afi  |urt  <if  ibiMbiv  it  iiiii  >>i>  acceptiil.  2  id.77T,Kt'2.  Any  jiurty.  being  an  agent 
rf  -.:.-  \-:.l-.r.  niav  lender  lh«  nioin-v.     2  M.  *.  .S.  n'.. 

Wii.  t.-(— t  1.1  llie  i-iT-uiii*  to  rhin  the  teniler  I'liould  be  muilc,  it  will  sufKre  if  it  bo 
w  ;a*  cn>l.t<>r  nr  any  uulbiiriti-il  aaent.  1  <'am|i.  477.  Tcndertoan  attorney,  author- 
m-l  If-  ifu--  out  a  writ.  it:,  is  goiHl.  Doupl.  lil^I.  And  ii  lender  to  an  agent  has  been 
lr*l  t-itri  allboutrh  the  priiK'ij-al  bad  jireviou^ly  proliibiled  ihe  anient  froni  receiving 
■*»  :»-n-*  if  i>tr>-t>il,  the  nritiri|>al  having  put  hiT<  buMm-ss  into  tbe  liands  of  bis  at- 
i.vttT'  '  Taiini.  ;->i>7.  1  Miir<h.  .M.  .S.  C.  A  baiiitt.  wlio  iiinkt-s  a  di»tre«».  cannot  ilele- 
ffW'  hi*  ajjin<-nlv:  tlieri-fon-  a  teniler  to  his  Hi;vnt  is  inkufiicient,  iG  Evii.  <J5;)  and  a 
>»i.^  [..    -n^  ut  :rv.-T.d  >-r.-'lili>n  is  a  tender  to  hII.     3  T.  K.  ('.k3. 

:ib«.  i«  WHIT  ''*-is  ii  TtMiER  %kt  ■«  MAiiT  iiiTii  ErFFi'T. — lu  Bencnil.  a  tender  can 
c  i^  mid^  -ith  .-n.-ei  in  <-aM->.  when.-  the  <lei„:ii,d  i»  of  a  li<|uiilut.i)  Kum.  or  of  a  sum 
^A-i-  ■■'.  ii-|uLdjii->n  bv  compiitHliim.  S>e  2  lliirr.  1120.  Then-fi>r^  a  tender  cannot 
-.  ;,.«1..J  f  an  4.  lion  f<T  general  <bimap-s  u|k.ii  a  eoiiln<et.  (I  Venl.  .V>l>.  2  ItU.  Hep. 
•-'      ;  b   4  r.  i;4.     ;;   ll.  a  r.  I4:l  or  in  «-.-veniiiLt.  uiiIi-m  f.T  tlie  iwvmeiit  of  nionev, 

"  T4.n;  t-«;,  I  M.«.ri-.  2'»'.  S.  <\  .^  M.hI.  I>.  1  b.r.1  lUvin.  .W,.  12  Mo.i.  37ii,  2 
i!  'r-.^  V.r.  .w  f'*a  n.rt.  i2Stm.  7>'7.!«";.  7  I".  H.  :i:;'..i  or  lre>'iub>s.  2  WiU.  11."),  It 
w.b  I  I-  i.l^l»l  to  an  ai-lion  for  dilsi.iibili.m''.  is  T.  1{.  47.  Sim.  !«l<;:|  or  for  not 
••-.^r.-.t.  1  !%»)k.  .'■.>; :  ( or  ngiiin'^l  a  cHrrier  fur  f'-'U  >i>nil.-.l,  lbi>ugh  the  lender  should 
i"'!*  !L»  inT.i«f>e-|)rin-,  (2  B.  *  P.  2114 ;(  or  for  iii>i  delivering  gmwU  at  a  ci-rtain  jiriee  tier 
'-*.    IHkr.  U:ior  iuanai-iionforHfiil-'er.'liini.  i7  T.  U.  3r>:j  i.r  for  mi'sne  pfolits. 

-  V:.a  11',,  Bui  ia  aHtumiisii  against  a  eurriiT  fur  iiol  delivering  cucds,  the  defendant 
kati^  advertiMid  that  he  wouM  not  lie  nnsH  eniMe  r<ir  any  fKHsls  Ix'yimd  tbe  value  of 
Si  ^Jaa  iltay  were  entnvd  and   [mill  for  »>■<■•  in  liiiglv,  a  lender  of  the  2<l/.  would,  it 

"  kU>  1  II.  Bla.  -Sfi.  -So  a  lender  may  bo  made  with  effect  to  a  dentand 
(0  7  T.  ft.  3C.  I  Sir*.  US.)  or  in  an  action  for  principal  and  inlerert 
W  atat  moncya  by  inslalmeuta.   3  Burr.  13i0.    So  tbe  penalty  of 
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is  for  the  moat  part  necessary  upon  pleading  a  tender,  and  is  itself  a  kind  of 
tender  to  the  plaintiff;"  by  paying  into  tbo  hands  of  the  proper  officer  of  the 

a  bond  may  with  effect  be  tendered.     2  Bio.  1190.     So  the  ut 
payable  by  51.  per  annum.    2  Sti-a,  814,    So  a  tender  may  * 


^\ 


grounds.    2  H.  BU.  837.     T  Taunt.  4X6.     1  Moore,  i 

also  on  n  policy  of  insurance,  (19  Geo.  II.  c.  37,  a.  T.     2  Tuint.  317  ;)  or  in  debt  for 

penalty  for  exercising  trails  contrary  to  5  KHe.  c.  4,  (1  Burr.  431 ;)  or  for  penalty  ob 

,me-laws,  being  actions    popular,   and   not  qui  lam.     2  H.   BU.  1052.     2  Bin.  1217. 

here  a  party  has  nrongf'ully  possessed  himself  of  gooda,  no  tender  of  freight  i> 
neceaaary  in  order  to  enable  the  parly  to  maintain  the  action.     2  T.  R.  28S. 

Justices  of  the  peace,  and  in  like  manner  excise  and  cuatom-house  ofiSceis,  and  aof- 
veyoraof  highnaye,  are  enabled  by  several  statutes  to  tender  amends  for  any  thini 
done  by  them  in  the  execution  of  their  offices.  See  ante,  1  book,  354,  n.  37,  tt  ttq.  Alw 
by  the  21  Joe.  1.  c.  16,  s.  5,  in  case  of  involuntary  treapasses,  tender  of  amenda  may  be 
made.    See  anU,  16. 

Lastly,  As  to  the  ErrErr  OF  a  TE:tDEii,  and  thk  AnrAXTAasR  acqdibid  bt  it. — It  ^ooM 
in  the  first  place  be  observed  that  the  debtor  is  liable  for  the  non-performance  of  ht*  con- 
tract if  the  money  be  not  paid  at  the  time  agreed  upon :  the  mere  tendering  th«  monef 
afterwardx  ia  not  sufficient  to  discharge  liim  from  such  liability;  it  goes  only  in  wilijyliia 
^  damagfi;  though,  indeed,  if  a  Juiy  should  find  that  no  damages  were  sustained  In 
reason  of  the  defendant  not  ten<lt?ring  the  money  at  the  time  agreed  upon,  the  defeao- 
ant  would  defeat  the  action  by  the  teixler  afterwards.  See  Salk.  6£i.  g  Eoat,  168. 
1  Lord  Uaym.  254.  7  Taunt.  4!'6.  The  tender  of  money  due  on  a  promissory  n(it« 
acromjinnied  with  a  demand  of  llie  note,  stops  the  running  of  interest.  3  Camp.  29& 
6  East,  168,  4  Leon.  209.  The  tender,  if  pleaiied,  admits  the  contract  and  facta  itBl«d 
in  llie  declaration.  3  Taunt.  95.  Peake,  15.  2  T.  R.  275.  4  T.  R.  S79.  If.  therefbta 
the  defendant's  liability  in  to  be  disputed,  a  tender  should  not  be  pleaded.  So  if  then 
lie  a  special  count,  nnd  the  defendant  mean  to  deny  it,  tbe  tender  should  be  pleaded  b 
the  other  counts  only,  (and  see  Tidi),  8th  cd.  C76  :)  and  if  there  be  any  doubt  as  to  tin 
sufBcienry  of  tlie  tender,  it  is  not  advisable  to  plead  it,  but  more  expedient  to  pay  tb 
amount  into  court  upon  the  common  rule :  for  if  the  defendant  should  not  succeed  ii 

E roving  the  tender  he  will  have  to  pay  nil  the  costs  of  the  trial ;  whereas,  if  tbe  mone 
e  paid  into  court,  and  the  jiliiintiB'  cannot  prove  more  due,  he  will  be  liable  to  pay  al 
coHtH  »nl)sequent  to  the  lime  of  payinc  tbe  money  into  court.  If  the  sum  l^endered  b 
not  suflicient.  and  the  plaintiff  hIiouIiI  succeed  on  the  general  iaaue,  the  [>laintifi*woul 
srill  \w  cnlilliKl  to  the  co^tK  of  the  iiwuo  on  the  pica  of  tender.  5  East,  282.  5  Tauo 
6t>0.  ir  the  defendant  bring  money  into  court  on  a  plea  of  tender,  the  plaintiff  mi 
take  it  out,  though  ho  di>ny  tlic  tender.  1  B,  £  P.  332.  The  plaintifT,  it  seems,  a 
gain  no  a<lvanta)ii>  by  not  Inking  the  money  out  of  court;  and  it  has  been  said  that  i 
the  plainlilf  will  not  take  the  nionev,  but  take>4  issue  on  the  tender  and  it  u  fbnn 
n^ninst  him,  the  defemlani  sliull  Imv'e  it.  1  B.  A  P.  3,<t4.  note  a  Lord  Raytn.  642. 
Ktru.  lOiT.  If  the  plaintiff  "liould  suceeexl  on  the  trial  in  proving  a  larger  sum  to  I 
due  than  tluit  tendi>riil.  tli«u<.'h  that  iiuin  be  below  4Ut..  yet  the  plaintiff  will  be  entitli 
to  eoslf.  Doug.  448.  But  vrhi-ri'  the  debt  originally  was  under  bl.  the  defendant  ia. 
leemi',  i-ntitleil  to  the  Iii-ni<lil  of  the  Court  of  lieque»ts'  Act  for  Ijondon,  though  ha  h 
pl^uli"!  a  t.'TidiT  (5  M.  A-  S.  Vm\)  or  pnitl  money  into  court.     5  East.  194. 

A  tender  not  being  (>(|iiiviilent  to  jHiyinent  it«<4f.  and  only  suspending  the  plaintil 
rcniedv,  (2  T.  II.  27.  j  if*  t-Hocl  mav  1«'  superceded  bv  prior  or  a  nUnpient  demand  ai 
refusal  to  pay  the  }>rmiv  huni  tt-ndef-d.  1  Camp.  IHl.  5  B.  A  A.  fiiKI.  A  subseqM 
demand  of  a  larger  sum  will  not  suHloe,  tid.,)  nor  a  subsequent  demand  accompanied 
another  demand  of  another  mim  not  due.  I  R*p.  II').  7  Taunt.  213.  Such  dema 
slintild  Im-  uufle  by  a  (ler^nn  niitlioriiti'il  to  give  the  debtor  a  discharge.  I  Camp.  478. 
1  pyip.  115.  A  demand  nia>le  by  the  c:li'rk  of  the  pbiintiff's  attorney,  who  wac  an  enl 
alT>ii);.i>r  to  defi'iidiuil.  i*  iii»utfii'ient.  I  Ciimp.  478.  A  subwKpient  opplieation 
one  of  two  joint  debtorn.  and  n  refusal,  i- sufficient.  I  .Stork.  323.  4  Exp.  93.  Nov,  I 
Vin.  Abr.  Evid.  T.  I>.  97.  Delivenn;:  a  h-tler  at  defendant's  houM  to  a  clerk,  v 
n>turnerl  with  nn  answiT  that  tbe  ileht  simuld  be  settled,  is  prima  /'tcif  evidence  « 
demand.  1  Stark.  3:^3.  A  priur  demand,  anil  retli-sal.  is  an  answer  to  the  plea  of  teni 
8  Ko-t.  U18.     I  .Saiind.  ;n,  n.  2.     Bnil.  S.  P.  156.     1  Camp.  478.— Cuittv. 

''The  allowing  the  defendant  to  [uy  money  into  court  was  introduced  for  tbe  parf 
of  avoiding  the  hniuri)  of  jiroving  u  tender;  nnd  in  nil  cafteii  where  there  baa  been  no  i 
der.or  the  tender  cimnot  be  )iri>v<>d,  it  Khonlil  not  lie  pleaded,  but  the  defendant  she 
merely  pay  the  admiltetl  claim  into  court.  Tlie  caaes  \n  which  the  proceeding  ia  alio' 
are  similar  to  those  in  wliicb  a  ten<ler  may  be  pleaded,  and  wfaicdt  will  be  foand  m 
note  (19).  One  case,  however,  ahould  be  noticed,  vii.,  where  tbe  good!  hare  baeii  ta 
312 
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tomrt  ■■  much  ma  the  defbndant  acknowledges  to  be  dae,  together  with  the  costs 
Inthvrto  iitcnrred,  i&  order  to  prevent  the  expense  of  any  thrther  proceedinn. 
Thia  may  bo  done  npon  what  is  called  a  motion;  which  is  an  occasional  appli- 
atioa  to  the  court  by  the  parties  or  their  coantel,  in  order  to  obtain  some  ml* 
tr  onivr  of  court,  which  becomes  necessary  in  the  progress  of  a  cause ;  and  it 
ii  — ually  grounded  upon  an  affidavit,  (the  perfect  tense  of  the  verb  affido,)  being 
SToluDtary  oath  before  some  judge  or  officer  of  the  court,  to  evince  the  truth 
«f  certain 'facts,  upon  which  the  motion  is  grounded :  though  no  such  affidavit 
u  BccMsarr  for  payment  of  money  into  court."  If,  after  the  money  {Mid  in, 
tbe  plaintitf  procucds  in  his  suit,  it  is  at  his  own  peril :  for,  if  he  does  not  prove 
■or*  dut?  tliaii  is  so  paid  into  court,  he  shall  be  non-suited  and  pay  the  defendant 
costs ;  hot  he  shall  still  have  the  money  so  paid  in ;  for  that  the  defendant  has 
■dcnowlrd^  to  be  liisUne.**  In  the  French  law  the  rule  of  practice  is  grounded 
ttou  prinL'iplcfl  somewhat  similar  to  this ;  fur  there,  if  s  person  be  suea  for  more 
uan  btf  owes,  yet  he  loses  his  cause  if  he  doth  not  tender  so  mnch  as  he  really 
loes  owe.\iC)  To  this  head  may  also  be  referred  the  practice  of  what  is  called 
>  ttt-<>f;  whereby  the  dulondant  acknowledges  the  justice  of  the  plaintiff's 
riraiand  on  the  one  hand,  but  on  the  other  sets  up  a  demand  of  his  own,  to 
nmntfrbalance  that  of  tlie  plaintiff,  either  in  the  whole  or  in  part :  as,  if  the 
flointitr  sues  for  ten  pounds  due  on  a  note  of  hand,  the  defendant  may  set  off 
ttne  pounds  due  to  himself  fur  merchandise  sold  to  the  plaintiff,  and,  in  case  he 
fUiida*ach  8cl-<ilf,  must  pay  the  remaining  balance  into  court.  This  r*oQK 
■Mwcrs  'wry  nearly  to  the  compentatio,  or  stoppage,  of  the  civil  law,(x)  '■  ^^ 
•ed  dt-pemts  on  the  statutes  i  Geo.  II.  c.  'J2,  and  8  Goo.  II.  c.  24,  which  enact, 
ikat  wiiiTt.-  ihiTo  are  iiiiituul  di'btH  Ixtwcon  the  plaintitf  and  defendant,  one 
1-U  may  In-  wt  asw'""'  ""■  iillior,  uiid  tillior  pk*udcd  in  bar  or  given  in  evidence 
if>>n  the  f;i-tit>r:il  issue  iit  tlic  trial ;  which  shall  operate  as  payment,  and  cxtin- 
gii'b  -J  much  of  the  pluintiff't)  demand." 

i-,!i^L.l..fcc.t.  <•)/•/.  IB,  ».l. 


■B-i>r  ■  mi-tjiki-  wiihoiit  iiny  InM  (o  the  ownor,  tho  wiurt,  upon  molinn,  will  itsy  the 
pro  '■r-Ln£r  in  an  artinn  n{  tn.-f<i>uiv>  apsinHl  s  public  oKcer,  upon  Ih^  defendant's  ande^■ 
USiac  !'•  miKire  them  iir  to  ]■>>-  their  Tull  value  with  the  costs  of  the  action.     7  T.  R. 

"  Kt  (tjlut'  .1  A  4  W.  IV.  r.  42,  ».  21.  and  now  by  IIip  Common-Lsw  Procedure  Act, 
K'U.  ih-  -i-fi-ndimt  in  hII  itciiimH  loxri-pt  Action*  for  »i>iM>alt  and  batleiy,  and  fsb«  jm* 
jr.^tf:.rni.  lil-i.|.  kIbiiiUt.  nialifi'iuM  arrrnl  nr  ]>Ti>^'ution.  crim.  con.,  or  debauching 
lb*  j.U.c.tiif  •  il4iU|!b(>T  or  ivrviint  i  mny,  by  Imivo  of  the  court  or  s  judge,  psjr  into 
•  ■i^r.  a  -um  of  nioni'V  by  way  of  ciiinpi-tii>atU>n  or  swnrd. — f tswast. 

=  Tt»  ^tf-i't  <if  ilif  [kivni>-iil  of  moui'v  into  pourt  is  nearly  similar  to  that  of  a  tender. 
W-.-t  n.^^  !■.»,.  I.-H-.  ]>.  DLct.2.l,-l.  lii|3,  Ti.l.l.  Hth  ed.  676.  ThU  i*  the onlv  csm 
a:-^  a  (.arty  i->  txHiri'l  by  ilii>  fayiiK'til  of  money,  I'J  T.  K.  ti4o  :)  and,  though  paid  in  by 
*.<\^'.  the  i-ourt  will  uiil  i>rtl<T  it  to  W  rosinni)  to  Uerendant,  though  perhapa  in  a 
■a-    f  frau-i  ih^y  v..«lii.     ■•  h.  A  1'.  ;il>-J.— fifiTTT. 

*  :-<«  in  >ui'hrvM-  noiio-  iiiiiiit  la'  pivfii  at  lli<>  time  of  pleading  the  general  issue;  and 
■  v  a«.  CK-I.-  of  M-tting  off.  «■«■  1  I'liitt.  on  I'l.  4th  ed.  4!M  to  497. 

:•  •ntD''  ■-•••-•  thi>  |il<-H  or  iicitji-e  is  unn<KV>oMiry.  as  whorr  the  defendant'!  demand  la 
»f   n  tt-r  n4iliir<-of  a./.i/uifrji.  th:in  a  M'l-cilf.    Thii*.  it  ilpfendnnt  is  in  all  caMi  entitled 
of  ilmluclion  III)  just  atlonanros  or  demands  aerruinff  to  him. 


»  :aiiurot>  maile  In-  hitii.  in  n-sjK^'t  of  tin-  *imf  Iranssction  or  account  which  formi  the 
p-.^i  .4  »ii«n:  Ibi-  io  not  a  H-IotK  l>ut  ralliir  a  <lc<luction.  .Seo  1  Bla.  Kep.  1^51.  4 
iw  ll  ...  •"' I  Anil  irli^r-'  •b-tniinih  oripnully  rriiss.  and  not  arising  out  of  the  aams 
.•ta4ar-.,on.  Iiare  I.T  mlin'<i«''nt  eX|>ri-.s  aeroemcm  Is-en  connected  and  utipulated  to  be 
•f^-rt^l  nr  *^l  niT  aitnin-t  eai'li  other,  the  luilaiii-)-  i*  the  debt,  and  the  only  sum  re- 
•"'•v>  iff  auit  without  aur  h|HH-iiil  ]>le<a  of  fn-t-otf.  though  it  is  a<lviiiable  in  mott  caras, 
•£.1  a~— i^n  vbrn  thi>  action  i*  »n  a  •].<■<  Ulty.  to  plea<l  it.  5  T.  R.  13,^.  3  T.  R.  S99. 
-  Ttsfii  7<'>.  2  Taunt.  17i>.  In  aciiims  si  ib>>  xiiil  of  assigne^H  of  bankrupt!,  a  Mt-off 
**d  «n*  be  jArmiU*i  or  piveit  nniio- of.  (1  T.  H    M.'>.  Ilt'i.    tl  T.  H.  M.  59,]  though  lb* 

It  Mas  b*  imimrtanl  here  alao  lo  ol>ii<>rv>>  thiil  tliese  sets  were  paaaed  more  for  the 
'-m4»  iif  ihedihadsnrr  than  the  plHitiiiflo.  und  are  not  imperatifs:  lO  that  adafradaak 
Mf  ^mm  kia  T^t  to  aet  off  and  bring  a  iroos-oction  for  the  debt  due  to  him  fMm  Uie 
|)aMiC  (SOm^  SM.    9  Tautit.  t4H,)  though  he  cannot  nfely  arreit.    S  B.  AOes. 
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Picas  that  totally  deny  the  cause  of  complaint  are  either  the  general  iasac, 
or  a  special  jilfa,  in  liar. 

1.  The  gemral  iscut,  or  general  plea,  in  what  traverses,  thwartn,  and  denies 
at  onee  the  wliole  deelaratiim ;  witlumt  oH'erin}!;  any  npeeial  matter  whereby  to 
evade  it.     As  in  tresiwss  either  it  et  armis,  or  on  the  case,  non  culpabHis,  not 

1311.  And  where  the  defc-iidunt  ix  nol  pre]inred  at  the  time  the  pleintitF  sues  him  to 
prove  tlie  HOl-ott;  it  ix  lH'>t  not  to  nv-nil  Iiim-iilf  nf  it.  Tor  if  the  defendant  xhould  attemi'I 
but  not  cucceetl  on  tho  triui  in  |>rorin^'  ilie  set-oft",  lie  could  not  aftenvardB  sue  for  ilio 
amount ;  nnd  n  [uirty  riiiinol  l>i'inF:  an  action  for  nhut  lie  hae  Rucre<Kle<l  in  setting  oil'  in 
a  fonner  suit  aipiinKt  him :  thuu);h  if  the  si-t-otf  were  more  than  Kuflieienl  to  c»v«r.lli<) 
plaintifT's  demiinil  in  the  formi'r  itetiin.  the  defendnnt  therein  might  then  maintain  iin 
action  for  the  Kurphis.  3  r>]i.  Keji.  im.  Though  the  defendant  doFx  not  avail  himself 
of  tlie  wt-olf,  intendini!  to  Sriup  a  cross-set  ion,  the  plaintiff'  may  defeat  it  by  lakinjc  * 
verdict  for  the  whole  sum  he  jimviii  to  lie  due  to  him,  i<ubject  to  bo  reduced  to  tlie  turn 
really  due  on  the  liulnnce  of  accounts  if  the  defi-ndnnl  will  aftervrarde  enter  into  a  rule 
not  to  Fue,  for  the  debt  intended  to  be  set  olT:  or  he  may  take  n  verdict  for  the  smaller 
sum,  with  a  Kpeciul  endor^'einent  on  the  jiostea,  as  a  foundation  for  the  court  to  orders 
Btay  of  proceedings,  if  an  action  Bhould  be  brought  for  the  amount  of  the  net-off.  1  Camp, 
252. 

The  demand,  as  well  of  the  plaintiff  ax  of  the  defendant,  must  be  a  dril.  A  Mt-off  ii 
not  alloweil  in  an  action  for  nncci'tuin  damages,  whetlicr  in  awiumiK'it,  covenant,  of  for 
a  tort,  trover,  detinue,  replevin,  nr  tre»iius».  Bull.  N.  F.  181.  3  Camp.  329.  4  T.  R. 
512.    1  Bla.  Rep.  :ilM.    2  Hia.  Itep. '.111). 

The  only  cohcn  in  whiidi  a  ><et-oft'  in  allowed  are  in  ascumpsit,  debt,  and  covenant  for 
the  non-iiaynicnt  of  money,  and  for  which  nn  action  of  debt  or  indebitatus  mijrht  bd 
eustatne<l,  "(2  Bla.  Rep.  911 :)  or  where  a  liond  in  a  penally  is  given  for  securing  the 
imyment  of  money  on  an  annuity,  (2  Burr.  K20 :)  or  at  leoKt  stipulated  damages.  2  T.  K, 
32.  The  demand  to  bo  set  nR',  also,  must  not  be  for  unliquidated  damages,  althougli 
incurred  bv  a  penalty.  1  Bla.  Rp|).  304.  C  T.  R.  488.  1  Taunt.  137.  2  Burr.  1024.  '. 
Bla.  Rep.  910.  1  Taunt.  137.  5  B.  &  A.  92.  3  Camp.  329.  Feftke's  Rep.  41.  6  Taunt 
102.  1  Mareh.  514.  S.  C.  2  Brod.  A  B.  (lO.  1  U.  &  8.  490.  5  M.  £  S.  539,  Ac.  See  cm« 
in  1  Uiitt.  on  PI.  4th  eil.  48C,  4KT.  Ktark.  on  Evid.  1,112,  part  4.  The  defendant's  brinf 
ing  nn  action  or  obtaining  a  verdict  for  a  debt  is  no  waiver  of  the  right  loset  otf  tfaedebi 
2  Burr.  1220.  3  T.  R.  IKii.  And  a  jiulgment  may  lie  pleaded  by  way  of  let-off,  though 
writ  of  error  be  dei>cuding  upon  it,  (3  T.  K.  lf<8,  in  notes;)  tnit  not  m>  afler  plaintil 
be  taken  in  execution.  5  M.  £  S.  Wi.  The  debt  to  be  set  off  must  be  a  fcffo/and  tui 
itljrrin/f  demand:  an  ei|uitable  debt  will  not  suffice.  .See  IG  East.  36,  136.  7  Ea»t,  173.  . 
demand  burred  hy  the  statute  of  liniitalion»  cannot  be  set  oft'.  2  Stra,  1271.  Peake 
Ke)i.  121.  Bull.  N.  1'.  IKti.  An  attorney  cnimot  set  oft'  his  bill  for  business  done  i 
court  unless  he  hax  previnusly,  nnd  in  n  reasonable  time  to  be  taxed,  delivered  a  hi 
signod.  1  Esp.  C.  44H.  But  it  is  not  necessary  that  a  month  should  intervene  beiwe<> 
the  di'livery  of  the  bill  and  the  trial.    Id. 

The  debt  sought  to  be  recovered  and  tliat  to  be  set  off  must  be  mutual  and  due  in  I) 
same  light:  therefore  n  joint  del>t  rannoi  lie  set  oft'  against  a  sejinrate  demand,  nor 
seiHtrnte  debt  against  a  joint  one.  (2  Taunt.  173.  Montague,  23.  5  M.  ft  8.  439.)  unW 
lie  so  expreiwly  agreed  Ijetwei  n  nil  the  piirti<>«.  (2  Tnunti  170;)  and  a  debt  on  ■  joint  ai 
several  bond  of  seviTal  (H'rsiins  niav  be  Fi't  nlf  to  an  action  brought  bv  onlv  one  of  tl 
obligors.  2  T.  R.  32.  A  di'fendant  sued  IVir  liis  own  debt  may  set  oft'  a  debt  due  to  hi 
OS  surviving  iiartner.  {!>  T.  H.  4'.i;i.  il  T.  H,  .t«2 :)  and  in  an  action  brought  ly  an  oste 
sible  and  a  dormant  piirincr,  the  di-lVndanl  inav  set  oft'  a  debt  itue  from  the  ostensil 
iiartni'r  alone.  2  Ktp.  C.  4';!t.  7  T,  It.  .I'd.  n.  c.,'S.  C.  t<ee  Peake.  197.  12VM,:f46. 
Ves.  27.  Id.  517.  1<;  >:a'^t.  i:!<>.  A  <1<'1>1  du<'  to  a  man  in  right  of  his  wife  cannot  be  i 
off  in  an  action  against  liiui  on  his  nwu  bond.  Bull.  N.  V.  179.  A  debt  duefWimaw 
Jum  via  cannot  be  set  ntf'  in  nn  aetinn  bmnght  by  the  husbanil  alone,  unless  the  defei 
ant  has  made  himself  inilividnatly  liiibte.  2  Esp.  C.  5'.)4.  A  debt  from  an  exeentor 
his  own  right  cannot  lie  set  off  H|niin>l  n  di-bt  to  the  testator,  (3  Atk.  tlCiI.)  though  I 
executor  in  residuary  legatei-.  Id.  So  u  debt  which  accrued  to  the  defendant  in  the  t 
time  nf  the  testator  cannot  \h-  h-1  off  uguinst  a  debt  that  accrued  to  the  executor  even 
that  character  after  the  testator's  death.     Bull.  X.  P.  18(1.    Willes,  103,  106. 

Questions  of  difficulty  fri-i|uenlly  arise  in  eas«'s  of  set-off,  where  the  agent  of  a  pt 
deals  aa  principal.  The  rule  in  tlii>se  eases  Is,  that  if  an  agent  dealing  for  a  prinei| 
Init  concealing  that  princi|>ii].  ilclivers  giHiils  in  his  own  name,  the  person  contT«et 
with  him  has  a  right  to  consider  hiin  as  the  prineiiMil  ;  and  though  the  re«l  prine 
may  appear  anil  sue,  vet  the  iiurclnisor  muv  in  such  ease  set  off  any  claim  he  haa  an 
the  sgent.  7  T.  R.  360.  1  M.  A  S.  »7I'>.  2  Miirah.  SOI.  Holt,  C.  N.  F.  124.  But  a  c 
It  off  in  an  action  by  the  principal  agaiiiat  tlis  pvBvb. 
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fuhj  ;fjr)  ID  debt  npon  eontnct,  nihil  dAtt,  he  owes  nothing ;  in  debt  od  bond, 
■M  «tf  jwfHM,  it  IB  not  his  deed ;  on  in  aatumptit,  non  asnmpiit,  he  made  no  BOoh 
fnmiae.  Ur  in  real  Rctiona,  nut  forf,  no  wrong  done ;  nuldiaeiain,  nodiaseiBin; 
ud  in  ■  writ  of  right,  the  mise  or  issae  ia,  that  the  tenant  has  more  right  to 
hold  than  the  demandant  has  to  demand.  These  pleas  are  called  the  general 
JMae,  becsiue,  bjr  importing  an  absolute  and  general  denial  of  what  is  allerad 
B  the  declaration,  they  amount  at  once  to  an  iasue :  by  which  we  mean  h  uct 
iflraed  on  one  side  and  denied  oa  the  other 

Formvrly  the  gcDeral  issue  was  seldom  pleaded,  except  when  the  party  meant 
vhully  to  deny  the  cbarxe  alleged  against  him.  But  when  he  meant  to  distin- 
niah  away  or  palliate  the  charge,  it  was  always  ssoal  to  sot  fbrth  the  particnlar 
■cu  in  what  is  called  a  special  plea;  which  was  originally  intended  to  apprise 
the  eoart  and  the  artreme  party  of  the  nature  and  circumstances  of  the  defence, 
im)  to  keep  the  taw  and  the  lact  distinct.  And  it  is  an  invariable  role,  that 
■rery  defence  which  cannot  be  thus  specially  pleaded  may  be  given  in  ragne 
nideoc*  npon  the  general  issue  at  the  trial.  But  the  science  *of  special  *■ 
pleading  having  been  frequently  perverted  to  the  purposes  of  chicane  and  delay, 
the  coorta  have  of  late  in  some  instances,  and  the  legislature  \a  many  more, 
■ciiuitted  the  general  iiwuo  to  be  pleaded,  which  leaves  every  thine  open,  the 
meu  the  law,  and  the  equity  of  the  case,  and  have  allowed  special  matter  to 
ke  gireti  in  evidence  at  the  trial.  And,  though  it  shoald  seem  as  if  much  con- 
hsinn  and  nnciTtainly  would  follow  fVom  so  groat  a  relaxation  of  the  strictnesa 
■Btiently  observed,  yet  experience  has  shown  it  to  be  otherwise;  eapecially 
with  the  aid  of  a  new  trial,  in  case  either  party  be  nnfkiriy  surprised  by  the 
Mber. 

■£.  .^pc'-inl  pleas,  in  'xir  of  tli<>  plaintiff's  demand,  are  vcr]'  various,  according 
to  the  rin-nmatunccrt  <>f  the  delundant's  case.  As,  in  real  actions,  a  geuvr^ 
rrinne  or  a  fine,  both  of  which  may  destroy  uud  bar  tlio  pluintiff'ii  title.  Or, 
ut  ]>rrKf>nal  actions,  an  accord,  arbitration,  conditions  iHTfomied,  nonage  of  tho 
dricndant,  or  dome  other  fa<.'t  which  prL-clud>>s  the  plaintiff  from  his  action. (Z) 
X  jtMiw-ati-M  i*  likewise  a  Hjtecial  plea  in  har;  as  in  actions  of  aitsanlt  and 
baitrr^-.  »>n  iiXKnu/r  tiemi'itnf.  that  it  wax  the  plaintiff's  own  original  assault:  in 
trv^wMi,  that  the  dctviiditnt  did  the  thing  complained  of  in  riglit  of  some  otHce 
«l.-.>-h  warratit<-4l  him  ho  to  do;  or,  in  an  action  of  slander,  that  the  pUintiff  is 
nvily  a-i  ba<l  a  nian  as  the  defendant  said  he  wuh. 

aHwj  a  man   may  pload  the  dtatutes  of  limitation((i)  in  l>ar;"  or  the  time 
-•.  jtnnKSi.  N»  n  )  ■-  (•!  AiiiMdiL  N'o.  III.  I «.  I'l  Sf*  pmc*  ■•*■  im- 

vt  frmrt  ih*  prio*  of  KoolU  sold  hv  the  brokor,  not  diKclooinj;  hi*  nuni>.  2  B.  i  A. 
lit  And  if  an  ttftw  h'IU  gnnl*  an  hi!i  own.  or  faax  s  lien  u|>on  lb<>iii.  and  ilom  not  jiart 
•:tli  tt^  tnrm\»  uid-'w  till'  iiiiri-hiLior  fX)iri-w.|y  agnt-s  to  \>ny  lijii).  ihi-  )iun'haiH>T  in  an 
•r!:.<i  tfHixbl  a).Min<t  him  liv -lu-b  spt-nt  for  t'ht-  iiri'-oof  thi>  )io<"Ucjniiot  seloffadt^bt 
fc-  from  th-  ..wn.T  to  lh<-  pim-hnwir.  2  (liilt.  R.  :iJ<7.  7  T.  k.  :i-V.i.  But  if  an  an'-nl 
erl.Tvr  r*>d*  without  jisymi-iil.  and  thorohy  \»tU  with  hi*  lien,  the  i>urrhBM>r  miiy.  in 
•a  v^H-a  l-T  (he  npPTiX.  wt  olTa  <lt-l>l  dm-  from  lh>-  ]>riii<'i|>al.  T  Taunt.  i'M.  Andwliere 
N  »ot>..n»W  hai]  i>olil  to  tin-  dcrclxiant  the  pooils  of  .\.  »»  lh>'  (tuoii*  of  B..  it  waii  hvld 
'Jut  ttii*  wan  ourh  a  fraud  t)ial  ilffendnnl  niitiht  M-t  olf  a  dolit  <lue  to  him  fn>m  B. 
Hu.t  ih-  i-ri.'*  of  ihp  fonU  nt  A.  Id.  il.i.l.  I  J.  K  Moort-.  IT.-<.  A«  to  M>t-off  in 
•r-.  c*.  t/v  or  anin>t  mvi^.h-^  nf  liunkru)'!".  r>i-  1  Chilt.  on  V\.  4V2  to  4'.)4.  Stark,  on 
Ei,l  jmriA.  l'"!.  jsif.  2  U^.k.  472.  k..  (n.)     And  f,(lo.>,  IV.  c.  1(1.  |  do.-CaiTTT. 

■*.t  -fttMiion*  on  Um-  xtatiii- of  jiinitiition*  rJl  .Tar.  I.  r.  HI)  m  fmiu.-nllv  noour.  w* 
*!:  '■'vwl'^  thi*  .ut,j«-t  nion-  fully  in  th.>  followinir  or-l.'r.  vi»..  Fir-t.  »»  to  wlial  t-anea 
tU  ■ucotr  rit«wl*.  and  h<'n-in  in  what  <-a«i-»  (luvtiii'm  of  a  d<>ht  may  he  prMuni^t  at 
nnmrn  U".  (Wondiv,  whi-n  the  •Isliili-  Uyiti-'  lo  tak<'  cffi-ot ;  ami  hfn-in  of  tlie  ex- 
■vj.iH^^  -vwtainfd  in  lh<>  i>Iatiiii>.  Thir'lly.  what  n  a  itmul  <-oimii<>n<'(>n)fnt  of  an  a<'tioa 
tn  uk*  tW  <Me  out  of  thv  ntstute ;  and.  I^tlv.  what  act*  or  admiaainn*  will  rMTiTs  tb« 

thiM. 

Fma.  To  wB»»  C*M>  vat  Statiti  ixtiniw.— Thi'  •tatutp  dotti  not  »xt>-nd  (oaetion«of 
-riiiiBi.  cr  of  roTMiant.  or  ili-bt  on  i>|H-oiuliy.  or  othir  roattor  of  a  higher  nature,  but 
ah  M  wtiflw  of  drbt  upon  a  )i>ndina.  -ir  coiitmct  without  apecially.  or  for  arrearafca  Ot 
fHwMnil  iin|Miiillra  i  Hut.  liiU.  1  Haund.  3S.  2S«und.<W.  Tldil,  Pr.  8th  ed. 
U,    la  4am  BM  auend  lo  warrsnu  of  attorney.    2  Stark.  234.    It  extends  to  tnlls  of 
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limited  by  certain  acts  of  mrliamcnt,  beyond  wliicli  no  plaintiff  can  lay  hit 
caudc  of  action.  This,  by  itiu  statute  of  HZ  Hen.  VIII.  e.  '1,  in  a  writ  of  rijrlit, 
is  sijly  years ;  in  atwizoB,  writs  of  entry,  or  otber  posseeaory  actions  rcol,  of  the 
seisin  of  ono's  anct.'ntorH,  in  lands;  and  cither  of  Uicir  scixin,  or  one's  own.  ia 
rents,  uuitti,  and  bcniccs,  Jij'ty  years :  and  in  uctioiiH  rtuil  for  lands  grounded 


exchnnge,  (Girth.  3.)  altomevs'  fees,  (3  Lev.  307,)  and  to  a  demand  for  rent  on  ft  puol 
deniiHC.    1  B.  k  A.  ii-25. 

It  ilooH  not  extend  to  dik  on  n  bond.  (Cowp.  109;)  but  where  the  bond  lias  been  piTea 
more  llian  twenty  yeant  before  the  commeiiceincnt  of  the  action,  and  no  interest  hai 
been  jMiid  upon  il.  nor  any  acknowtedtiment  liy  tliii  olili^r  of  the  exintenee  of  the  debt 
during  that  iH-riod,  the  law  will  in  general  prcHunic  it  to  have  been  Batislied,  (<i  Hod.  'J2, 
1  Bill.  Rep.  5S2.  1  T.  I!.  270.  3  P.  Wm*.  3-.I5,)  porticulariv  if  tlie  debt  be  Urge  and  th« 
obligor  has  been  all  alnnji  in  good  cireuniHtanceit.  (1  T.  R.  !ln'l;)and  in  Kinie  ettM.ti,  when 
ft  bond  bus  been  given  hikI  iiiiiM^Kt  i>uid  on  it  within  twenty  year*,  tbc  law  will  prei-utua 
it  to  have  lietni  witii-liedi  iis  where  it  Iihh  been  jnven  eighteen  or  nineteen  years,  and  in 
t)ie  mean  time  an  oecount  lias  tii!t>n  Kettled  between  tlie  parties  without  taking  any  no- 
tice of  the  deinanil.  (1  Burr.  4;t4.  1  T.  R.  S71 :)  but  in  such  cane  th«  presumption  mutt 
be  fortilied  bv  evidence  of  mimic  auxiliary  circumstances.  Cowp.  214.  1  T.  11.  271.  I 
Gamp.  27.  Aftf^r  b.  ccnMiilerublc  len^h  of  time,  sliglit  evidence  is  sufBcient.  1  T.  K.  271 ; 
tuid  see  Tidd,  )<th  ed.  17,  IS.  In  agnantpml,  though  the  statute  be  not  pleadetl,  the  jurj 
tnav  prcsunie,  ttom  the  length  of  time  and  other  oireuntstancc:),  that  tlie  debt  has  been 
■atMficd.  2  Stork.  C.  N.  P. 'I'J?  ;  and  see  5  £t>n.  52.  3  C^mn.  13.  1  Taunt.  572;  taisA 
1  D.  jt  R.  IC. 

This  presumption  may  be  repelli<d  by  proof  of  the  recent  admission  of  the  debt,  oral 
the  payment  of  interest  <in  the  Umd'within  twenty  ycar»,  (1  T.  R.  S7t)0  or  that  iha 
obligee  has  resided  abroad  for  the  lust  twenty  years,'  (1  ^ftnrk.  101  ;  ted  rk/e  1  U.  i  B. 
16;)  or  lliat  tlie  obligor  was  in  iiiHolvent  circuniatanccs,  and  had  not  the  meant  of  pay- 
ment. ( VJ  Vcs.  I'Jii.  CViw]..  1(KI.  1  Siiirk.  IIU  ;1  or  tliut  the  ilemand  was  trifline.  (Cowp, 
214j)  or  otlier  circuinslniices,  explaining  wtiKractorily  why  an  earlier  demand  has  nol 
been  made.  1  Stark.  101.  The  fluctuation  of  credit,  together  with  the  cireumstance  o( 
the  Heeurity  remainiiift  with  the  ohligee,  is  of  great  weight  to  rebut  presumption  of  \<»j' 
ment  thereof.  (I'J  Vcs.  1!KJ.  1  Stark.  374;)  an  endorsctuent  by  the  obli|tce.  jiurportint 
that  jiart  of  the  principal  sum  has  been  reeeiveil,  if  made  after  the  presumption  « 
payment  liaa  arisen,  t*  iiiadinissible.  2  .Stni.  «27.  2  Vcs.  42;  W  vide  I  Itumnnl.  431 
And  further,  if  the  dcfenilant  jiroilucc  direct  evidence  of  the  payment  of  thp  prinei]M 
sum  an<.l  interest  at  a  certain  time  witliin  twenty  years,  tlie  plaintitf  will  not  be  allowM 
to  pnciiunti-r  that  evid<>nee  by  an  endorsement  in  the  handwriting  of  the  obligee,  pui 
porting  that  interest  was  ]>aid  at  a  sulwequent  time.     2  Camji.  322. 

Secondly.  When  tub Statite  deiiins  ni  T.tRE  EtTECT,— It  does  not  do  so  till  the  can* 
of  action  is  com)ilcte  and  the  jmrly  is  euiuible  nt  suing  on  it.  Cro.C'ar.  139.  1  LeT.4t 
Ijalk.  442.  1  Bla.  Hep.  ;i.)4.  No  iu^lii>n  lies  against  a  consignee  of  goods  for  sale,  for  nc 
accounting  and  reiurnin;;  the  gcmrls  uiidis|iosed  of  until  demand;  and  therefore  th 
statute  d<H-s  net  begin  to  nm  inilil  the  time  when  demand  is  made.  1  Taunt.  572.  Tb 
statute  liegJiiH  to  operate  oiilv  l'ii>in  tlic  timf  when  a  bill  of  exchange  or  promissory  noli 
4c.  is  due.  iiml  not  from  Ihe. lute.  Il  11.  B.  lull.  5  B.  i  A.212;)  and  nodebt  aecruoso 
a  Iiill  pK.vuMc  nt  ^V'/  "nt'l  i'  '"'  pri~ente<l  for  )<ayment.  2  Taunt.  32;i.  The  statute  o 
limitations  liegin^  ti>  run  from  the  date  of  a  note  )>ayBhle  on  demand.  I  Yes.  344. 
Kelw.  4lh  e<l.  ]:'>!.  ;C'.).  Cio.  Klii.  .'■4!':  and  see  Phitiy  on  Bills,  6th  ed.  373;  *ed  oiarf.  m 
lluni. :!«.  14  Ki-t.  50*1.  1  Taunt.  ;'>7ri.  .'.Til.  Sir  W.  .loncs,  194.  12  Mod.  444.  15  Ve 
4tl7.  Where  a  iniyee  of  a  bill  of  e.ieliiinge  was  dead  at  the  time  the  bill  became  due. 
was  held  ihut  tlie  statute  did  n«t  begin  to  run  until  letters  of  administration  were  take 
out.  (>'>  It.  &  A.  212.  Skin.  A.V'i;)  Imt  where  tlie  cause  of  action  is  complete  in  Ibe  lif 
time  of  the  testator,  tlieu  the  sliilute  begins  to  nin  from  that  time,  and  not  from  tti 
granting  of  the  probate.  Willcs.  27.  When- a  breach  of  a  contract  is  attended  wit 
special  damage,  the  siiuule  runs  I'nmi  the  time  of  the  breach,  which  is  the  gist  of  tl 
action,  antl  not  from  tlie  time  it  mt*  discovered  (3  H.  t  A.  ri2»,  2)48.  4  Moon\  5(Hi. 
Brod.  t  B.  73,  S.  <'.)  or  tlie  ihiniage  iirose.  .">  It.  &  A.  2(14.  If  there  is  mutual  creilit  b 
tiroen  two  (larties.  though  the  items  im  both  sides  nn^  alfove  six  years  old.  with  ll 
exception  of  one  item  im  each  side,  n-hieh  are  just  within  the  period,  this  '        "   ■     ■ 


take  the  whole  out  of  the  slalule:  tor  evcri-  new  item  ami  criiiii  m  nn  account  pven  t 
one  partr  to  the  other  is  an  admis>iim  of  tliere  lieing  some  unsettled  account  betwet 
them.  ('>  T.  R.  IH'.).  2  Sauiul.  127.  a.,  n.  (t'l).  But  where  all  the  items  are  on  one  aid 
so  that  the  account  is  not  mutual,  as.  for  instance,  in  an  account  between  a  tradeanu 
and  his  customer,  the  lost  item  which  happens  to  lie  within  aiz  yean  will  not  dnw  aft 
it  those  which  ore  of  a  longur  standing.    Bull.  N.  P.  US. 
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ipoo  one's  own  seiBin  or  poflseesioD,  Buch  poBsession  most  have  been  within 
mrtjf  jean.  By  stotnte  1  Mar.  st.  2,  c.  5,  this  limitation  does  not  extend  to 
*feny  euit  for  advoweons,  upon  reasons  given  in  a  former  chapter.(6)  But  rmo/ffr 
if  the  statute  21  Jac.  I.  o.  2,  a  time  of  limitation  was  extended  to  the    ^ 

(•;  8m  puft  260. 

The  f*xr«|>tion  in  the  itatute  respecting  merchants'  accounts  extends  only  to  those 
rbere  there  are  mutual  and  reciprocal  accounts  and  demands  between  two  persons, 
wh<*re  such  accounts  are  current  and  open,  and  not  to  accounts  stated  between 
(2Vea.4O0.  Bull.  N.  P.  14U.  Sir  W.  Jone^  401.  1  Sid.  465.  1  Ventr.  89;)  for  no 
sih^r  actions  are  excepted  but  actions  of  account.  Garth.  220.  1  Show.  341,  S.  C.  2 
tMod.  1.7.  a.  2  Mod.  312,  and  1  Mod.  70.  1  Lev.  298.  4  Mod.  105.  Peake,  121.  1 
Vcfu.  4o6.  2  Wm.  270.  It  has  been  considered  that  by  the  effect  of  the  above 
■scwptii»n  there  can  be  no  limitation  to  a  merchant's  open  and  unsettled  account.  Iliis 
spiBM^ti,  however,  appears  erroneous ;  and  if  there  in  no  item  in  the  account  or  soknow« 
ydga^nt  of  the  debt  within  six  years,  the  statute  will  take  effect ;  but,  as  we  have  liefore 
•s»tt.  if  e%'en  the  last  item  of  the  account  is  within  six  years,  that  presenres  all  the  pr^ 
esding  items  of  debt  and  credit  from  the  operation  of  the  statute,  (G  Ves.  &80.  15  Ves« 
IM.  1a  Ves.  280.  2  Ves.  200,  ace. ;  $eU  vide  opinion  of  lord  llardwicke  mentioned  in  19 
Vsa.  183.  6  T.  R.  WJ,  1U2,  curU. ;)  and  from  these  decisions  it  appears  that  merohante* 
•ORNUit*  stand  not  upon  better  grounds  in  regard  to  the  statute  than  other  parties.  The 
•seeption  extends  to  all  merchants,  as  well  inland  as  to  those  trading  beyond  fea» 
(Feske.  <:.  \.  P.  121.  2  Saund.  127.  B.  ace.  Chanc.  Ca.  152,  eont.;)  and  the  effect  of  the 
tireptioa  bos  ali«o  bi*en  extended  to  other  tradcKuien  and  j>ersons  baring  mutual  deal- 
iag».  0  T.  K.  If^'J.  Peake,  N.  P.  127,  overruling:  sfd  vide  7  Mod.  270,  ami.  But  in  all 
thr«e  casxi  the  accounts  must  be  mutual,  together  with  reciprocal  demands  on  each  tide, 
sad  ooc.  a*  in  the  cai^e  of  a  tradei*man  and  his  customer,  where  the  items  of  credit  are 
tU  '^n  on«*  ^iiJe.    Hull.  N.  P.  149. 

Ti.<'«-X'"t-|.iion  in  the  iK-t  r<»!*iM»olinp  infuntn,  Ao.  only  extends  to  plaintiffH,  (Carth.  lid, 
•>,.  f.  Si.ow.  W.  .Salk.  42<».  2  Stra.  KJO;)  hut.  by  4  &*.'>  Anne,  c.  10,  ».  19.  it  is  extended 
k»  d**fft)<l^ii(A  )>ey<md  m'^ia  at  the  time  of  the  <*ause  of  sotion  iM'oruing.  If  the  plaintiff 
b»  ;fi  Kji^Und  whfH  the  oauM*  of  action  aetMiK'H.  thou)sh  he  afterwardn  go  abroa^i.  the 
tuur  >»f  hiiiitation  U^gin.s  to  run  from  the  accruing  of  the  a<*tion.  (1  Wils.  134;)  an<l  so 
thou^u  ont*  ot  M*v«*nil  phiintitl'ii  U'  abroad  when  the  caune  of  action  aoi^ruet*.  4  T.  K.  510. 
It  *-i:«*nd4  to  |M'r*Min!f  ai>^«*nt  in  Scothuid,  (1  Hl.i.  K.  2i<it.  \  I>.  &  K.  10.)  and  the  plaintiff, 
;htiu<:h  Al**«'nt  tht*r«*.  must  sue  within  the  limiteil  time  ;  but  it  dcn^  not  extend  to  persons 
m  Irt-UD-1.  ( 1  Show.  91.)  the  hitter  lM*ing  consi<K'nHl  as  iM^yond  the  m^  within  the  mean- 
AC  '4  the  altov**  pntvi^ion.  Fi>rei^ners  living  U'vond  the  M^a  have  the  name  a<lvantage 
:4  li^  |.n>Tiw>  a<«  nativ<>s  resUling  here.  2  Hla.  K.  T-^J.  3  Wils.  145.  »*^.  C,  Though  the 
'V^uk:«<i  V**  on  a  bill  of  exch.m^e.  the  plaintitrV  a)»enc4»  beyonil  nea  saves  the  statute 
v»r»i.^«»«.  Vlt;.  Whfre  th«»  caus<>  of  action  a<rrucs  within  tho  juriiwliction  of  the  supreme 
ncrt  ml  B--ii/'4l.  whiNt  the  {Kirti«^  are  resi<lent  there,  the  ntatute  of  limitations,  as  far  as 
>»(«^-t«  a  f»uit  in  thin  country.  U'gins  to  run  only  I'rom  the  time  of  their  concurrent 
jr"»--o***  h»T»».     1.4  K:ist.  4^i9. 

Wr*«  n  on«-**  the  statute  has  lN>gun  to  run.  nothing  stops  its  course;  as  where  a  tenant 
a  Lul  b-akv«r«  tw«»  im»ii4  infantrt.  ami  the  cMest.  having  attaine<l  the  age  of  twenty-one, 
t«^  v.tLout  io-«uc.  tht*  statute  bcirin**  to  run  apiinst  his  brother,  though  a  minor.  4 
Ta-tiI   ?»'J»'».     Anl  *•»*'  the  casen  (1  Wils.  I;i4.    4  T.  It.  510)  just  cite<l. 

ra;r>il«,  Wh\t  i!*  A<M)oD  <'oMiiCNCKMc\T  or  AN  Action  to  take  toe  Case  oirr  or  TBI 
*f  .t;  ft."    .s.^  Tidd.  ^th  e<i.  24.  lo.  144.  l.Vi,  101. 

•  f  xb^  plaintiff,  having  (*<»nimcnc(Hl  a  suit  in  due  time,  die.  or,  being  a  feme-sole  at 
*j»»  '>i'mm**ii4ii*m**iit  of  the  action,  marry,  the  r<*prcsentativein  the  one  case,  or  husband 
ibi  «.V  in  th*'  <»th«*r.  if  thev  tMinimence  a  new  action  within  a  reasonable  time  after* 
•irj*.  »i  Will  •uffic...  S,M.  Wilh*^.  -J-V.*,  N.  K.  J  Siilk.  42.').  Bull.  N.  P.  150.  A  year 
««ti<«  :■*  i»^  a  reason.ibb*  time  within  thin  rule,  tl  Ixird  liiivm.  4^i4.  I  Lutw.  2Mk  S.  C. 
:*4rv  >C.  <*ro.  I  ar.  'JlU  ;  **.i  vuir  I  I^»rti  I{a>m.  llS,J.  1  Salk.  393,  8.  C.:)  at  all  events, 
u>f  a  v^nar  wouhl  be.     Cowp.  73S,  74^^ 

!.»:««.  What  Act^  or  Admis>ions  will  revive  the  (^i.aim. — The  objei^t  of  this  statute 
v«*  lo  prutff^t  individuals  against  forgott<'n  claims  of  so  oltsolete  a  nature  that  the  eri* 
4»sre  rviating  to  the  contract  mi^ht  proUibly  b«'  no  longer  to  be  found.  an<l  thereby 
&:ffat  UmJ  to  |M-rjur>'.  It  pr«H'44HU,  aUo,  u|K>n  the  sup|»osition  that  the  d(*btor  has  paid, 
Wt  Aff^r  a  lafi«eof  lime  luav  have  lo<»t  his  voucher.  S<m» '>  M.  k  .^.  70.  per  Rayley,  J.  3 
»  A  A.  ItiL  ^MT  AMiott.  J.  In  case>«,  therefore,  where  there  is  an  ai^knowleilgment  of 
tW  ^^or  or  eoatrartor  to  pmve  the  exi»t«'nc«'  of  the  d<*bt  or  obligation,  or  an  express 
lo  paf  or  perfonn  the  »ame.  th<>  statuti*  will  not  o|ierate  to  protect  him,  not- 
the  lapse  of  six  years  or  more  since  the  cause  of  the  action  may  have 
if  n  cause  of  action  arising  from  the  breach  of  a  contract  to  do  an  act  et 
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caso  of  tho  king;  viz.,  sixtt/  rcara  precedent  to  19  Feb.  1628 ;(c)  bnt,  this  b«- 
coming  iuelfcetutil  l>y  etUux  of  time,  the  »ime  date  of  limitation  was  fixed  by 
statute  9  Geo.  III.  e.  16,  to  commence  and  be  reckoned  backwards,  from  the 
time  of  bringing  any  Huit  or  otiicr  process,  to  recover  the  thing  in  question;  bo 

I'F  I II A  IS). 

a  epfKiific  time  bo  onco  btirrpd  by  tho  titntute,  a  subsoquent  acknontodgment  b;  the 
party  that  he  brolce  the  contract  will  not,  it  Booma,  take  the  cose  out  of  tne  statute,  {'2 
Cump.  10(1 :  auJ  BOO  rouk<-'i<  Kvid.  3)5.  5  Moore,  1L>5.  2  B.  ±  C.  372,  S.  C.  5  B.  A  A. 
204.  3  B.  dc  A.  iiM  :)  and  a  sutKiequcnt  nckiiow!e<lgin<'nt  of  a  treepaH  will  not  take  the 
ciute  out  of  the  act.  1  U.  &  A.  <J2.  2  Chit.  Kcp.  ^19,  CJ.  C.  The  sufficiency  of  ui  so- 
knowIcUgmcnt  to  take  tlie  cia-e  ont  of  the  xtutute  vrilt  be  considered,  _^tt,  whera  it 
directly  ucknowlrdiK'B  tlie  debt :  liifiui/i/,  wh^re  it  arknowledgea  the  debt  having  exiited, 
but  i»  ncconi[ianied  by  a  declumtion  of  itit  being  discharged ;  and  tMrd/g,  with  reference 
to  the  party  mukm);  the  mlniiwion. 

In  tlie  ftvr;  cose,  tlie  pliffliti'St  iicknowlclgment  bas  been  held  sufficient,  (2  Burr.  1099. 
Bull  N.  P.  U9.  Covrp.  5-lM  :j  an  where  the  debtor  exdtumed  to  the  plaintiiT.  "  What  sn 
extravagant  hill  you  have  delivered  rap  I"  Peake  N.  P.  Oil.  So,  where  the  defendant 
met  a  man  in  a  fair  and  Raid  that  lie  went  there  to  avoid  the  phuntilf,  to  whom  be  wis 
indebted,  thia  wiw  held  to  save  the  xialule.  I»ft.  8f}.  In  an  action  by  an  administra- 
tor, an  ogrccmeut  for  u  compioniicc  executed  between  intestate  and  defendant,  wheran 
the  existence  of  the  debt  suc<l  for  wan  admitted,  was  deemed  sufficient  to  take  the  caaa 
out  of  the  alaluli!.  !)  Price,  1:12.  It  is  sufficient  to  prove  that,  a  demand  being  made  bj 
a  seaman  on  the  owner  of  a  ship  for  we!;es  whieh  hod  accrued  during  an  embargo,  ha 
said,  "if  otliera  [wid,  he  should  do  the  some."  4  Camp.  185.  A  promise,  "if  then 
should  be  any  mistake  it  should  be  rectiKed,"  referring  to  payments  sclually  made,  il 
sufficient.  2  B.  &  C.  14'J.  'i.  I>.  &  K.  522,  H.  C. ;  ml  quart.  And  it  makes  no  difieienci 
whether  the  ncknnwledfiment  be  ueeompanicd  with  a  promise  or  refusal  to  pay :  a  faan 
acknowledgment  is  sutti.:ient.  Il>  tluKl,  4211.  2  Burr.  101)9.  5  M.  A  S.  75.  2  B.  A  Crea 
154.  The  construction  of  nn  nnibiguous  letter  or  declaration  of  a  defendant  on  baini 
served  with  a  writ  or  reijUested  to  jiay  a  debt,  neither  admitting  or  denying  it,  ia  stron| 
intimation  that  it  is  an  neknowtedjnuent ;  since  if  tbe  defendant  knew  he  owed  nothin( 
he  would  have  declared  ho.  2  T.  K.  TliO.  1  Bing.  2titi.  A  conditional  promise  to  psi 
when  able,  or  bv  instiilments,  kc,  is  sufficient,  without  proof  of  ability  or  waiting  tit 
instalment  become  due.  Ili  FJut,  42U.  2  Stark,  m.  1)9.  5  M.  ft  8.  75  ;  ted  vide  3  I>.  &  B 
267.  Where  the  original  agreement  is  in  writing,  in  order  to  take  the  cbb«  out  of  tb 
statute  of  frauds,  a  KuWtHiuent  promise,  or  admission  of  the  liability  to  perform  suol 
agreement,  nee<l  not  lie  in  writing  to  take  the  case  out  of  the  statute  of  hmitations.  ! 
B.  k  A.  IJIX).  An  aeknowl<Hl)nnent  nfter  aetion  biougbt  is  good.  Selw.  N.  P.  tit.  Lini 
tations.  Burr.  IIXK).  The  admission  to  a  third  person  &  sufficient.  3  B.  &  A.  141 
Loft.  (*ti.    2  B.  ft  C.  154. 

On  the  othr-r  hand,  where  the  defendant  said,  "The  testator  always  promised  not  t 
distrftM  me."  this  was  held  no  evidence  of  a  promise  to  the  testator  to  t«k«  the  ess 
out  of  ihf  statute,  (ti  Tiiunt.  210:)  so  a  declaration,  "1  cannot  aflbrd  to  pay  m^  n« 
debts,  much  more  my  oUl  ones,"  is  insufficient,  (4  D.  k  H.  ITl) ;)  and  so  where,  in  oi 
sum|wit  liy  nn  uttumey  to  rei'over  his  ehar^res  relative  to  the  grant  of  an  annui^ 
evidence  that  the  di'fi-ndintt  snid  ■■  he  thniif'ht  it  had  been  settled  when  the  annuit 
was  gninlol.  but  (hat  he  hnd  bt^n  in  *ii  much  trouble  since  that  he  could  not  recoUe* 
any  thing  nliout  it,''  is  n<ii  a  uiiilii-ii'iit  iirknowIe<igment  of  the  debt  to  save  the  atatntt 
notwithslundinji  jiioof  (bat  |iliiin(itt"H  bill  was  not  paid  when  the  annuity  was  grantM 
1  J.  B.  Moore,  :140.  T  Taunt.  tRiri,  S.  C.  The  referring  plainliff  to  the  defendant 
attorney,  who,  he  ii<li)ed.  was  in  jiossession  of  his  determination  and  ability,  ia  not  s 
admixsion  that  any  thing  is  due,  ( 1  >~ew  Kcp.  20 :)  and  where  a  defendant,  on  bein 
apulied  tn  by  the  pliiintitf's  atlornfy  for  the  payment  of  the  debt,  wrote  in  answc 
''  that  he  would  wait  on  the  plaintiti'  when  he  should  be  able  to  satisfy  him  respectii 
tbe  mbunderstuniling  wliicli  Imd  oi'curTe<l  lK>tween  them,"  this  was  holden  not  sn 
tieient  to  lake  the  ease  out  of  the  statute.  Holt,  C.  N.  P.  380 ;  and  see  4  Eip.  IM. 
K«p.  81.  A  declamti'in,  "  I  will  see  my  attorney  and  tell  him  to  do  what  u  right," 
insufficient.  'A  1>.  &  It.  2C7.  I'avment  of  monev  into  court  on  a  special  count  wi 
not  save  the  operation  of  the  ntiitiite.  |:t  B.  k  C.'lO.  4  U.  ft  R.  632,  O.  C. :)  it  on^  a 
mits  the  debt  to  the  amount  imid  In.     Id.  Bunb.  100. 

In  the  ticond  place,  whcit'  the  defenilunt  makes  no  express  acknowledgment  of  tl 
debt,  bnt  savs  he  is  not  liable.  Ishuusc  it  is  more  than  six  years  since,  this  will  not  M 
thocase  out  of  the  statute.  ^ITaunt.  :(l«ll.  5Ksp.tl|.  4  U.  ft  8.  457.  6  Price,  836.  B 
an  acknowledgment  thai  (he  <lefendnnt  hnd  been  liable,  but  was  not  at  tfaa  time  of  ■ 
knowledgment,  because  the  di'nmnd  was  out  of  date,  and  that  he  would  not  Uwn  p( 
•■  it  was  not  then  due,  takes  the  cose  out  of  the  act.  16  East,  48D.  %  Stsfk.  96,  M. 
118 
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iuAl  m  |»(ii«4r:i8i(>ii  for  sixty  yeuri*  is  now  a  bar  even  against*  the  nrcrogative,  in 
derugmtion  of  the  mntient  mmxim  **  nullum  tempus  oceurrit  regL'^  By  another 
mmimtm,  21  Jac  I.  o.  16,  twaUif  yeani  is  the  time  of  limitation  in  any  writ  of 
fMinedon ;  and,  by  a  consequence,  twenty  years  is  also  the  limitation  in  %very 
action  of  ejectment;  for  no  ejectment  can  be  brought  unless  where  the  lessor 
of  the  plaintiff  is  entitled  to  enter  on  the  lands^c/)  and  by  the  statute  21  Jae. 

(*)  Fw  pa|C»  'MM. 

If  a  debtor  admit  that  he  was  once  liable,  but  that  he  was  discharged  by  a  particular 
ode  of  performance,  to  which  he  with  precision  referred  himself,  and  where  he  hat 
disifnitnd  that  time  and  mode  of  |>erformance  so  strictly  that  he  can  say  it  is  impoasible 
it  had  b«ren  dischargi'd  in  any  other  mode,  there  the  courts  have  said,  that  if  the  plain- 
tiff can  disprove  that  mode,  he  letii  himself  in  to  recover,  by  striking  from  under  the 
iffwadant  the  only  ground  on  which  he  professes  to  rely.  7  Taunt.  (H^S.  4  B.  ft  A.  5(>8. 
1  :iaik.  :BI.  Cowp.  548.  Peake,  X.  P.  (.'.  *J3.  So  where  a  party  acknowledges  but  refiises 
to  pay  tbe  debt,  relying  on  the  deficiency  of  his  legal  liability  to  pay,  this  will  take  the  case 
oatoftbesutute.  upon  proof  of  liability.  5  M.  ft  S.  76.  6  Hep.  66.  But  a  qualified  admission 
by  a  party  who  relies  on  an  ok^ection  which  would  at  any  time  have  been  a  good  defence 
lo  the  action  does  not  take  the  case  out  of  the  statute,  as  if  the  defendant  had  said,  '*  If 
voa  had  presented  the  protest  the  same  as  the  rest,  it  would  have  been  {Miid :  I  had  then 
ftuMk  in  the  acceptor's  hands,"  (1  Stark.  7 ;  M-e  3  Esp.  N.  P.  C.  155.  2  Camp.  161.  2  B. 
ft  JL  75'J.  4  B.  ft  A.  5(>H.  4  East.  590,  and  cases  thert^  cited:)  this  was  held  no  sufficient 
•rkaowledinnent.  Where  the  defen<lant, — an  executor, — who  was  sued  for  money  had 
sad  rsceiveii  fVom  his  testator,  was  prove<l  to  have  said,  **  I  acknowle<lge  the  receipt  of 
loney.  but  the  testatrix  gave  it  me,"  it  was  hel<l  insufficient,  (Bull.  N.  P.  148;)  and 
ere  the  defendant,  on  lN*ing  applied  to  for  |>ayment  of  a  debt,  said,  **  You  owe  me 
ntoney :  1  have  a  set-off  against  it."  2  B.  ft  A.  7<VJ.  Where  a  iMrty,  on  being  asked 
for  tbe  payment  of  his  attorney's  bill,  admitteil  that  there  had  l>een  such  a  bill,  but 
rtaied  that  it  had  l»een  |Miid  to  the  deceased  partner  of  the  attorney,  who  had  retained 
the  saoant  out  of  the  floating  balance  in  his  hands,  it  seems  that,  in  order  to  take  the 
case  oat  of  the  statute,  evidence  is  inadmissible  to  show  that  the  bill  had  never,  in  iiMst. 
Wen  paid  in  thb  manner.  4  B.  ft  A.  568.  In  all  cases,  unless  the  defendant  actually 
•rfcaowledge  that  the  debt  or  obligation  did  originally  exist,  the  statute  will  not  be 
atiaded.    4  Maule  ft  8.  457.    2  Camp.  16(1. 

la  tbe  tAtnt  case,  with  res|KH*t  to  the  iiarty  from  whom  the  acknowledgment  should 
cntn^  to  render  it  4uffi<*ient,  an  ackn(>whHl>!m(Mit  by  an  agent  or  servant  intrusttni  by 
tx.s^  •i«*f'-n«hint  to  trannact  hiH  buMuess  for  him  will  sutiiiv,  (.'>  Em|>.  ir>:)  anil  so  will  the 
»tai:^ion  of  the  wife  who  was  a<x*u*(toni«Ml  to  contluct  her  hu!«bundV  business.  Holt's 
('a  Ni.  i*n.  591.  In  an  action  agninst  a  huslmn<l  tor  gtHMls  Mi|»pli<*d  to  his  wife  for  her 
tovr^amiwiation  while  he  oivaMioiiuUy  vinittMl  her,  a  hotter  written  by  the  wife,  acknow- 
^ir^nz  thf  debt  within  six  yetirn,  b  adnustibh*  ovi<leiice  to  take  the  case  out  of  the 
•u:ut^.  1  Camp.  HV4:  and  se«»  '2  Krtp.  N.  P.  i\  r>ll.  5  Ksp.  N.  P.  i\  145.  If  a  demand  is 
ov^^  froiu  two  ikarti<*s,  an  aeknowhMlgnient  by  one  will  avoid  the  statute.  4  T.  K.  51G. 
>  uj  ar  kn<'wb*d^iiieiit  by  on<*  of  several  muk<'rs  of  a  joint  and  several  promissor>'-note 
v;.i  Lsk«»  the  ea-M*  out  of  the  statute,  as  against  any  one  of  the  other  makers,  in  a  se|Hi- 
!V'»  ai-ti<*n  **n  the  note  again.xt  him.  (l>oug.  (m2:)  and  this  thou^ih  again.<<t  a  surety.  (2 
Ka<h  Uvi^-and  in  an  action  ainiin«t  .\.  on  the  joint  and  stevenil  promissory-note  of 
L.!n>^tf  and  H.  to  t.*ike  viv^*  out  «>f  the  t^tatute.  it  is  enonjih  to  give  in  evidentM^  a  letter 
«r.ct««i  by  A.  to  B.  within  six  years,  desiring  him  to  settle  the  <lebt.  3  Camp.  32:  and 
ip>-  II  ¥^t,  5^'>.  1  Stark.  Hi.  But  the  aeknowUnlgnient  of  one  {lartner  to  bind  the 
3Ca^r  i2.u«t  in  •ueh  <*as4»  U*  clear  and  explicit;  an<l  therefore  it  is  not  sufficient  in  onler 
v.  tak«^  a  r»M*  out  of  the  statute,  in  an  aition  on  a  prom  i>*ii»r}'- note,  to  show  a  |>ayment 
t«  s  jfntit  maker  of  a  note  to  the  ]»»yee  within  six  years,  so  as  to  throw  it  uiM>n  the 
'b^O'iatit.  to  « how  that  the  ]»ayment  was  not  made  on  a<vount  of  the  note.  1  Stark. 
Vj»  It  has  lief  n  held  that  when,  one  of  two  <lrawers  i>f  a  joint  and  several  promi!*s«rj'- 
^*^  hating  be«-«)ine  liankniut.  the  |uiyee  rtHviveil  a  ilividen<l  under  the  4*onimi>sion  on 
ar^nvBt  'if  tb«*  n<»ie.  thi^  will  pr**vent  the  nthrr  <lrawer  fn»m  availing  himsi'lf  of  the 
•ut«i»  m  an  action  bnmght  against  him  for  the  remain«ler  of  the  money  due  on  the 
^'H^.  ibe  dividend  having  Is^en  reiMMVi^l  within  >\x  years  lH*fore  the  action  brought.  2 
H.  Bla.  Z4^K     But  in  a  ni^tre  re<*ent  eas«\  wh«>re  nnt*  of  two  joint  drawers  of  a  bill  of 


rfbang^  became  Imnkrupt.  and  un«ler  his  foniniinsion  the  endi^rMs^s  i»roved  a  debt 
Wvood  tbe  amount  of  the  bill»  for  gotnU  m>1«1.  ^e..  and  th<*y  exhibittHl  the  bill  as  a 


If,  tbey  then  held  for  their  debt,  and  utterwanU  rtsHMVcnl  a  dividend:  it  was  held 
1^  is  am  action  br  the  endorsee-^  ol'  tlie  bill  atzain'^i  the  Movent  iMirtner.  the  statute  of 
kBiMtiooi  »^  A  gooil  defen<M\  although  the  flividend  bad  UtMi  isiid  by  the  assigneea 
tf  Ibe  bwdkispl  partner  within  six  vears.  I  U.  \.  A.  4(^*. :  and  mm*  1  B.  ft  C.  248.  2  1>.  ft 
L  XL  tkCm    tio  where  A.  ft  B.  made  a  joint  and  several  pnmiis>ory-note,  and  A.  diedt 
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I.  c.  2C,  no  entry  can  bo  made  by  any  man,  unless  within  twenty  years  afler  hii 
right  shall  accrue.^  Also  all  actions  of  trespass,  (jquare  clausum  fregity  or  other 
wise,)  detinue,  trover,  replevin,  account,  and  case,  (except  upon  accounts  be- 
tween mei*chants,)  debt  on  simple  contract,  or  for  arrears  of  rent,  arc  limited 

and  ten  years  after  his  death  B.  ])aid  interest  on  the  note,  it  was  holden,  in  an  action 
thereon  against  the  executors  of  A.,  that  the  payment  of  interest  by  B.  did  not  takp  the 
case  out  of  the  statute,  so  as  to  make  the  executors  liable.  2  B.  &  C.  23.  3  D.  &  R.  2{J0, 
8.  C.  An  acknowledgment  by  an  accommodation  acceptor,  within  six  years,  of  his  lie- 
bility  to  the  payee,  is  not  suMcient  to  take  the  case  out  of  the  statute  for  the  drawer. 
3  Stark.  18G. 

It  is  enacted,  by  9  Geo.  IV.  c.  14,  that  in  actions  of  debt  or  upon  the  caae,  ip^unded 
upon  any  simple  contract,  no  acknowledgments  or  promise  by  words  only  should  be 
deemed  Mifiicient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  ena<^tments  of  the  statutes  of  limitations,  or  to  deprive  any 
party  of  the  b<*netit  thereof,  unless  such  acknowledgment  or  promise  shall  be  made  of 
contained  by  or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby.  And 
that  where  there  shall  be  two  or  more  joint  contractors,  or  executors  or  administraton 
of  any  contractor,  iio  such  joint  contractor,  executor,  or  administrator  shall  lose  the 
benefit  of  the  said  enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  oc 
by  reason  only  of  any  written  acknowledgment  or  promise  made  and  signed  by  any 
other  or  othera  of  them.  The  act  not  to  alter  the  effect  of  any  payment  of  any  principal 
or  interest  made  by  any  |>erson  whatsoever.  And  in  actions  to  be  commenceu  againefl 
two  or  more  such  joint  contractors,  or  executoi-s  or  administrators,  if  it  shall  appi*ar  al 
the  trial,  or  otherwise,  that  the  plaintiff,  though  barred  by  either  of  the  said  recited  acti^ 
or  this  act,  as  to  one  or  more  of  such  joint  contractors,  or  executors  or  administrator!^ 
shall  nevertheless  be  entitled  to  recover  against  any  other  or  others  of  the  defendanti 
by  virtue  of  a  new  acknowledgment  or  promise,  or  other^'ise,  judgment  may  be  given 
and  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants  a^inst  whom  h« 
shall  recover,  and  for  the  other  defendant  or  defendants  against  the  plaintiff. 

By  sect.  2,  that  if  defendant  in  a(;tion  on  simple  contract  shall  plc^  in  abatement  li 
the  efl'cct  that  any  otlu'r  person  ought  to  be  jointly  sued,  and  issue  be  joined  on  such 
plea,  and  it  should  appear  at  the  trial  that  the  action  could  not,  by  reason  of  the  said 
recited  acts,  or  the  present  act,  l>e  maintained  against  the  other  person  named  in  such 
plea,  the  issue  joined  on  such  plea  should  be  found  against  the  party  pleading  thi 
same. 

By  sect.  3,  no  endor^^ement  or  memorandum  of  payment  made  after  the  Ist  of  Januai^ 
182l),  u|»on  any  promissory-note,  bill  of  exchange,  or  other  writing,  by  or  on  belialf  off 
the  party  to  whom  ^ucli  ))uyuient  shall  W  made,  shall  be  deemed  sufficient  proof  of  suck 
pavment,  so  as  to  take  \ho  case  out  of  the  operation  of  either  of  the  said  statutes. 

hy  sect.  4,  said  recited  acts  and  the  present  act  shall  apply  to  the  case  of  any  debt  OB 
simple  (x>ntracts  by  way  of  set-off  on  the  i)art  of  any  defendant,  either  by  plea,  notice,  01 
otherwise. 

By  sect.  8,  no  memorandum  or  other  writing  made  necessary  by  the  act  sliall  be  deemed 
to  \}o  un  agreement  within  the  meaning  of  the  Stnmp  Acts.— C'hitti'. 

^  ^^ome  iinjtortant  alterations  have  heen  made  by  two  recent  statutes  as  to  the  limttft^ 
tion  of  iu'tions  and  suits.  By  one  of  these  statutes,  (3  &  4  W.  IV.  c.  27,  s.  2,)  DIM 
period  of  limitation  is  establisluMJ  for  bringing  suits  and  actions  relating  to  lands  and 
rents,  it  being  enacted  that  after  the  31st  day  of  Di*ceml>er,  1833,  no  person  shall  briu 
an  action  to  recovi^r  any  lan<l  or  rent  hut  within  hrenhf  yvan  next  after  the  time  at  whkS 
the  right  to  bring  such  action  shall  have  first  accrued,  except  in  cases  of  disability,  whci 
ten  years  longer  is  allowed,  (s.  10;)  hut  no  action  or  suit  shall  be  brought  beyond /«% 
years  after  tlie  right  of  action  a<'crued.  S.  17.  By  s.  41,  no  arrears  of  dower  shall  ol 
recovered  for  more  than  six  years ;  and  (s.  42)  no  arrears  of  rent  or  interest  are  to  bl 
recovered  for  more  than  six  years.  By  tlie  other  of  these  statutes.  (3  &  4  W.  IV.  c.  4 
s.  3,  an  action  of  debt  for  rent  upon  an  indenture,  actions  of  covenant  or  debt  upoi 
bontl  or  other  specialty,  a<-tion  ot  debt  or  st-ire  facias  ui-on  recognizance,  action  of  aM 
uj>on  awards,  where  th**  submission  is  not  by  si>ecialty  or  for  fines  in  respect  of  copyhoU 
estates,  or  for  an  eseaj^e,  or  for  money  levii^l  on  fieri  faciaM^  and  actions  for  penalties 
damages,  or  sums  of  money  givin  to  the  party  grieved  by  any  statute,  shall  be  cob 
menccHi  within  the  following  times: — Actions  of  debt  for  rent  or  covenant,  or  debt  upol 
l>ond  or  other  s])ecialty,  actions  of  debt  or  xcire  facias  upon  recognizance,  within  twtaM 
years  after  the  cause  of  action ;  actions  by  the  ]>arty  grieve<l,  two  years  after  the  cause  m 
such  actions;  and  other  actions  within  six  years  at\er  the  cause  of  action.  But  il  | 
provided  that  nothing  herein  enacted  shall  extend  to  any  action  by  statute  apeciallj 
limited. — Stewart.  "J 
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hj  tbe  Ktatnto  but  miMilioneil  to  <(x  y&tin  nfltirlhe  nnuao  of  Action  eommcooed: 
■M  Mttioas  or  aaMalt,  mL-nacc,  baltvry,  muyli«m,  aoil  imprivunmcDt,  miun  .c 
IrmiKbt  wiUiin/our  rtant,  and  actioiui  lor  words  wiUiia  two  yettn,  alWr  th«  in* 
kry  mminiticd.*  And  by  ttio  sUtute  ill  Klis.  c.  &,  all  suJUi,  iDdlctiaonU,  and 
ubiraationfi,  upon  any  nonnl  »taiut<M,  n-horc  xny  tbrtVituro  i*  to  the  crown 
■bne,  Blutll  be  aocd  witliin  tieo  yoant;  and  whi-ro  tli«  torioiture  is  to  n  nabjcot, 
mta  tba  crowD  mad  a  MibtMit,  within  one  year,  idler  tlio  ottcnco  oonimittwl," 
uka*  wbvra  aoj  otlwu-  timu  iH  Hpncially  hiiiitcd  by  llm  »lntiilo.  Luntly,  )>y 
(UUt*  10  W.  UL  B.  14,  no  writ  ol'  «rrtir.  Kfirt  Jarutu,  nr  otticr  auil,  iball  be 
btuvxht  U>  Nvenn  any  jud;cmerit,  tine,  or  r«x»v«rv,  fiir  error,  unlciM  it  b*  pro. 
•wTitrtl  within  hmfy  yearn."  Tbo  ua»  of  tbo«u  atatutmi  of  limitation  la  to  pro- 
MTTc  tli«  p«a(?a  of  tite  kingdom,  aud  to  prevent  thi>ao  innumorftblo  purjiuiea 
vbieb  ni0)l  Mirac  if  n  man  wi<rc  allowed  to  briiiK  an  action  tijr  any  ityory 
nunittcdataay  dialancv  of  timr.  'Upon  IwtU  tliMo  aci:onnta  tho  law  r»vna 
i^ntm  bold*,  that  "  infrrotf  rripuhlica;  ut  titfinix  titium:"  ami  upon  thv  I- 
inM  priadpl*  tho  Athaninn  law*  in  gnncral  proliibitiH)  nil  wtionn  where  the 
'  ir^  WMa  com  mi  tied  jtM  years  bofbru  th«  complaint  wait  madi^.fi:)  If  lliuro- 
'<  la  Mir  rail  lh«  injury  or  cauao  of  acliun  hap[iuned  earlier  tlian  the  jwriod 
'  i^niMiy  umitod  by  law,  tlw  defendant  may  pk-ad  the  Htatutva  of  Uniitalioiu 
-  I>ar:  M  Upon  »ii  tummjM^,  or  promiao  to  pay  money  to  tbc  plaintiff,  tbe  do- 
tiiaat  may  piMMl  luii  catvmpsiil  infra  m'jt  anno» ;  bo  made  no  such  promise 
t  :lua  «ix  yi«l« ;  which  i«  an  otTcvtunl  bar  \m  the  eomplaint.* 
Aa  m$tfftl  (a  likowtae  a  Np«<cial  p)i»  in  liar ;  whivh  happens  whoro  n  man 
kMk  im»  tome  set  or  exiHnited  itomo  dend  which  c«top»  or  proelndm  him  ttom 
marimg  any  tbiojt  lo  lUu  eitntrary.  Ah  iflrnnnt  for  ycnm  (who  bath  no  fren- 
Uil)  l«7iM  a  fiux  lo  nh«)(li..T  p.>r>uiu.     TIkhi^Ii  tliin  ix  Void  n*  lo  Mtnmfp-r*,  yut 

*  ihaU  work  aa  an  catomit!!  to  thu  cognixiir ;  for  if  bu  allerwardM  briiiff*  an 
Miw  la  nopver  thMc  Utid:*.  and  bis  Han  in  piMdud  a^cainst  liiia,  li«  nhall 
tWnby  ha  ••lo|^e>iI  from  Hayiuit  tbal  ho  bad  no  fVoehold  at  the  lime  and 
Ibndbf*  waa  inispable  of  levying  it. 

Tha  esodiliona  and  qunliticn  of  a  plea  (wbith.aA  well  as  tho  dortrino  of 
Moypah,  will  al*o  hold  eqaally,  mutatit  mitfamiu,  with  reipird  to  other  part* 
rffMadtac>an> — 1.  That  it   b«  single  and  nmtainin);  only  one  matter;  fur 
geta  confusion.     But  by  sUtuto  4  k  b  Anne,c.  16,  a  man  witli 
court  may  ptoad  two  or  mora  dinltDct  matteni  or  aingle  pleas ;  aa, 

(^  n«.A*Lb.Le.a. 

*TW  alatala  inako  an  exveption  Ibr  all  pcnan*  who  aball  b«  und«f  aga.  ftau  imt<«, 
^i^pa  wa'i.  In  p^kim,  or  stiroad,  whuii  tliv  tvuTWuf  action  aivnira;  and  tti«liaail>> 
tawM  Iba  alaiala  shall  onljr  coiumi-ncf  from  tbo  timn  MJipn  thnir  mpcctiro  liapwU* 
Hvto  m  Jhwiillitias  ant  r«noT«d,  |>.  ii)  and  Uiv  4  Anne,  c  IG,  ■.  IV  oxtrnds  tliis  |>ro* 
Vmm  H  JafcnilanM  b«rond  "^n  at  tbo  unio  t]ii>  cniiwt  nf  action  srcruM.— CniTTT. 

%  IW  Katala  9  0«a.  IV.  r.  14.  usually  r^lnd  Lord  Trntrrilnn's  Ai^.  in  arlious  nnon 
■raaqila  oaatrMH,  wi  acknowU-dgmnii  or  proiuiM  bjr  nnJIt  unl;  iJiall  W  inffloicnt 
wikaH  a(  a  aaw  or  ramtittuina  codItscI,  wh«n>b7  to  laka  tlis  caw  out  of  iJw  opetation 
'  AaMaalell  Jso.  La  ir>:  botany  sueb  a^XnuvJ^D^nuM cr  pnmii**  most  Imm  KnUi^ 
'<mI  bf  tlw  patty  ehary«aM»  Ib^n-'by.  That  slatulo  also  aiuiaU  thai,  when  thare  k» 
-"til  j/timt  auatnciofs  or  axmulor*  nr  admininlrstors  of  a  oontraalor,  on*  of  lliam  shall 
'  '  isM  thm  baa^fa  nf  tba  Blalule  br  rvaion  of  a  urtOat  mf/tamatii^mtM  or  lamuisa  mad* 
''NsAar:  and  thastaiuw  19  1  SO  Viol.  c^.ST  Mntain*  an  NMeiaeat  la  thesaoiesAal 
■:•  »mfm*  to  a  /»^iir  J  by  any  Joint  contractor  or  jitlnt  debtor,  or  iIm  oxaenlor  or 
•AaiaiiaMAw  of  ain  Bontraetor.— Kaaa. 

*WbM«  Um  fofiUlura  Is  to  lb«  crown  and  a  uttl'jfvt,  a  common  infonnnr  mu«l  warn 
*4tB  ^M  T*ar<  swl  iJts  crnwi)  may  pnMw>oul«  for  tl»i  vrbola  penally  at  any  timo  witliiB 
tfc  MSM  an«*  ihaS  ymr  oadML-^'iiiTTT. 

■  hrt  Mw.  by  tb«i  CmnnMHi-Law  Froovlaro  Act.  1M2,  s.  14A,  snor  must  ba  fara|ighl 

•  U  mr  yMn.' — .*I««*aT. 

* f  ■<■  UiHB atatatas of  llniilatians  pointed  nut  by  tha IcnnMid  ooauueutalar.  than 

nm^  ntbcn.  as  th«4  Anno.  <i.  K>,  t,  IT,  ri-laiinit  U>  snaoMn's  waim  and  iho  U 

*«  II.C  it  a.  li.«NK,  I  bMk,  U4.  n.  (.tT),  anUi>p|)anaa0ahM(jwtlMa.cau>taUoB.  Ac; 

*a<lfc>  Jl  Oao  IILc-3T.  a  3.^.  u  loaotioiu  nxninit  pamins  In  ths  eaatmnsBiid  ascbat 

'    *llhalSSaa.  111.  a.  99,  a.  TO,  as  to  acliona  afiduU  tax-ooUactora,  ie.  tc.— 4.'nnTT, 


■  piMdIaxlar 

teiw»e4«< 

bmarihacoi 
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in  an  action  of  assanlt  and  battery,  these  three,  not  guilty,  ton  atsavlt  demant, 
and  the  Btatato  of  limitations.  2.  That  it  bo  direct  and  positive,  and  not  itrpi- 
mentative.  3.  That  it  have  convenient  certainty  of  time,  place,  and  peiwiM. 
4.  That  it  answer  the  plaintiff's  allegations  in  every  material  point,  a.  That 
it  bo  BO  pleaded  as  to  be  capable  of  trial." 

*^Oni  'Special  pleaa  are  usually  in  the  affirmative,  sometimes  in  the  nega- 
-'  tive;  but  they  always  advance  aomo  now  fact  not  mentioned  in  tiis 
declaration ;  and  then  they  must  be  averred  to  be  tme  in  the  common  fonn,— 
"ond  tliie  be  is  ready  to  verify."  This  is  not  necesaary  in  pleaa  of  the  general 
issue ;  those  always  containing  a  total  denial  of  the  facts  before  advanced  1^ 
the  other  party,  and  therefore  putting  him  upon  the  proof  of  them. 

It  is  a  rule  in  pleading  that  uo  man  be  allowed  to  plead  specially  such  a  plea 
OB  amounts  only  to  the  general  iMUC,  or  a  total  denial  of  the  charge ;  bat  in 
such  case  he  shall  be  driven  to  plead  the  general  issue  in  terms,  whereby  tin 
whole  question  is  referred  to  u  Jury.  But  if  the  defendant,  in  an  assise  of 
action  of  trespass,  be  desirous  to  refer  the  validity  of  his  title  to  the  conrt 
rather  than  the  jary,  he  may  state  hiH  titlo  specially,  and  at  the  same  tima 
give  colour  to  the  pluintitf,  or  suppoKO  him  to  have  an  appearance  or  colour  <tf 
title,  bad,  indeed,  in  point  of  law,  but  of  which  the  jury  are  not  competent 
judges.  As,  if  his  own  true  titlo  bo,  tlint  he  claims  by  feoffment,  with  liveij 
ttom  A.,  by  tbrcc  of  which  he  entered  on  the  lands  in  question,  he  cannot 
plead  thiM  by  itself,  as  it  amountpi  to  no  more  than  the  general  issue,  nul  tort, 
nul  disseisi'n,  in  nssizc,  or  not  giiilti/  in  an  action  of  trespass.  But  he  tan 
allege  this  s]>eci»lly,  provided  he  };oes  further,  and  says,  that  the  plaintiff 
claiming  by  colour  of  a  prior  deed  of  feoffment  without  livery,  entered;  upoa 
whom  he  entered;  and  may  then  refer  himself  to  the  judgment  of  the  cuoit 
which  of  these  two  titles  is  the  best  in  iKiint  of  law.(/)" 

When  the  plea  of  the  defendant  is  ttms  put  in,  if  it  does  not  amonnt  to  ai 
issue  or  total  contradiction  of  the  declaration,  but  only  evades  it,  the  plaintiff 
may  plend  again,  and  replif  to  the  defendant's  plea ;  either  traversing  it ;  that 
i!i,  totally  denying;  it;  its  if  in  an  action  of  debt  upon  bond  the  defendant 
*3101  P''-'"''"  *"'•■'''  '"'  diem,  that  he  paid  the  money  when  'due;  here  tEu 
J  )>lnintif)'  in  hiw  replication  may  totally  trnvcrso  this  plea  by  denying  that 
the  defendant  paid  it;  or  he  may  allege  new  matter  in  contradiction  to  tin 
defendant's  pleu ;  aa  when  the  dcfendiiht  pleads  no  award  made,  the  plaintiff 
may  reply  and  set  Ibi'th  an  actual  award,  and  asKign  a  breach  ;(^)  or  the  replica 
tioii  may  confexn  and  avoid  the  plea,  by  some  new  matter  or  distinction  «»• 
siwtent  with  the  plaintiff 's  former  declaration ;  as,  in  an  action  for  trespassing 
upon  land  whereof  the  plaintiff  is  xeised,  if  the  defendant  shows  a  title  to  tbi 
land  by  descent,  and  that  therefore  he  hud  a  right  to  enter,  and  gives  colour  to 
the  plaintiff,  the  plaintiff  may  either  traverse  and  totally  deny  the  fact  of  tht 

{/J  I>r.  t  SIikL  i,  r.  M.  (»)  AppsniL  So.  III.  I  & 

"  In  addition  to  th<»se  '|iialili<»M.  it  should  be  olwerved  thnl  erei;  plea  in  bar  mu«t  b( 
sdutited  tn  the  nulurt^  nf  tlic  luninu  mid  <^nfnnnubk  to  the  count,  (Co.  Litt.  303,  ■..  28S| 
b.  Bac.  A)>r.  I'lcu^.  1.  }ii-r  tut.  1  Itdll.  Het>.  21<i ;)  munt  annwor  the  whole  declaration  a 
count,  or  r.illiiT  nil  Ihut  it  iissumi-w  in  the  introdurloiy  part  to  answer,  and  no  mon 
(Co.  Litt.  3li:t.  b.  Cum.  Di;:.  IMender.  K.  1.  :tr>.  1  Suund.  28.  2  B.  «  P.  4->7.  3  B.  i  F 
174:)  niUKt  admit  or  cnnff>K  the  fact  it  ju)>tifioii.  (.3  T.  R.  29f).  1  8alk.  304.  Canh.  3M 
1  Sound.  2K:)  must  lie  certain,  K'om.  I>i)i.  tit.  Pleader.  E.  5,  ko-.;)  and  muHt  be  true,  aor 
not  too  tnrgc.  ll<il>.  :?.l.>.  Itjic.  Abr.  tit.  I'leiis,  G.  4.  For  more  pnrticular  infarmalion  ■ 
to  th<-se  minlilies.  k'o  1  I'hltt.  on  PI.  4^1  to  403;  as  to  tlioir  fornu  and  particular  parll 
iee  id.  4<17  to  477. 

The  Himie  ruli'«  nljioh  pivtMil  in  the  i-oufnirfinn  and  allowance  of  a  deelorslion  dot 
in  the  cose  of  pleux  in  liar.  Si'>'  -m--.  2^'J.  noton  1,  2.  3.  If  the  plea  be  bud  in  part,  iti 
Ro  for  the  whole,  fom.  Di^.  Pl.i.il.r.  K.  :)ti.  3  T.  K.  37G.  3  B.  1  P.  174.  1  Sound.  33! 
The  rules  as  to  surplusage  in  a  dcL-lurution  here  alH>  prevail.    Ante,  293,  notes  1,  2,  3^ 

CUITTT. 

■■  But  thin  form  of  pleadinfi  is  now  aboliKhcil.  and  other  fiwilitles  for  refiming  qoeatiei 
of  title  directly  to  the  court  aro  given  b;  the  Common-Law  Prooadun  Aot.  lii&e 
Stiitabt. 
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r  be  Buy  «>nf«M  aud  avoid  it  by  rcplj'iag,  that  true  it  Is  that  mch 
{•fNnwl,  bat  that  niuco  the  dwiccnl  the  dufomlanl  himitcU'  detutsod 
tfca  land*  to  tha  plauiUff  Itir  a  ti'rm  of  hie."  To  the  replication  the  defoudant 
■**}*  rrjotm,  or  pot  id  an  atinwcr,  callcil  a  rejoinder.  Tho  pluitiliff  may  answer 
A*  n>joindrr  hy  a  tur-frjuindrr ;  np<>n  which  the  dvfnnflani  may  rebut ;  anS  tha 
pbiatiff  anmor  him  by  a  tur-rrAutter.  Which  jiluaH,  roplii^atioiM,  rvjoindem, 
•rtv^nden,  nhaitvrs,  and  our-rftiiitlcni  atiowcr  to  the  e.r<.i-ptio,  replicati>t, 
4nUaatia,  triplieatM,  and  ftadnpticatio  o(  tha  Runian  lawii.(ft/' 

TIm  w^olo  of  ibU  pro(!aM  i»  aeooininatod  the  ^/leading ;  lu  th«  s«^-oral  stagM 
tf  vkicb  it  miiat  bo  careAilIy  observed  not  to  dopart  or  vary  IWtu  the  tilJ«  or 
4f<ia<«  wbicb  i\w  party  has  oiic9  inaiel«d  od.  Kor  thin  (wliich  is  called  a 
iifutmn  in  ploadinif)  tnigbt  occasion  endless  altcrrntion.  Tborcturo  tho 
nyUcjiwo  niMl  npnort  th»  dechwation,  and  the  rrj'ilndcr  mnnt  i<npport  tlio 
*m.  witbintt  dopaitltiK  out  of  it  As  iii  tlio  oaKo  ul'  plcadiu^  tin  award  mtA% 
k  Mpamotfoca  tk  ft  Ixiud  (if  aHiitntlon,  to  which  the  ^ilaiutilT  repliett,  avtling 
kth  &n  awtual  award;  now  the  defendant  cannot  rejoin  that  be  hath  per- 
fefmad  lUa  award,  tor  such  r«jainder  would  bo  an  entire  departure  fVoni  bis 
ff^lJlial  plea,  wliich  aih-fj^ed  tliat  no  such  award  was  made:  therefore  he  haa 
Mv  u  olbar 'clwico  bat  tu  traverso  the  fact  of  tJie  replication,  or  else  to  i-hii 
<BV  ^oo  tbw  law  of  it.  I  ni-i 

Tit  ia  MSBj  actioM  tbn  nlaintilT  who  hun  nllegi-d  in  hiit  dvclamtirtn  a  general 
VfUtjf  nar  in  his  rfplicntirm,  aher  un  i!vaitiT4>  plea  l>y  the  defi'nilant,  mrlnn) 
tbu  general  wrong  to  a  more  particular  certainty,  by  assigning  the  injury 
ifrMb,  witb  all  its  speciflc  circa metances,  in  such  manner  as  clearly  to  aacertun 
tad  identify  it,  consiHtently  with  hia  f;cneral  complaint;  which  ia  called  a  new 
or  ■ore/  ojwignmfnl.  An,  if  tho  tdaintifl'  in  treapuaa  declares  on  a  breach  of  his 
cUm«  in  \).,  and  ihe  defendant  pleads  that  the  place  where  the  injury  ia  said  to 
Utc  bapi>ened  iit  a  certain  ctuiw  of  puHturo  in  D.,  which  descended  to  him  tVom 
B  his  lather,  and  so  i«  hiit  own  freehold ;  the  plaintiff  may  reply  and  assign 
WKher  clooe  in  I>.,  s{ieeitying  the  abuttab  and  boundaries,  aa  the  real  place 
rf  the  injnrj-.<i") 

It  hath  previously  been  ob»erved(Jt)  that  duplicity  in  pleading  mast  be 
■Toided.  Lrery  plea  must  be  simple,  entire,  connettcd,  and  conliiied  to  one 
Mbeir  point :  it  must  never  be  cnianirled  with  a  variety  of  distinct,  independent 
Mtven  to  the  same  matter;  which  must  require  as  many  different  replies, 
u>J  introduce  a  multitude  of  is.suea  upon  one  and  the  same  dispute.  For  this 
woald  often  embarrass  a  Jury,  and  sometimes  the  court  itself,  and  at  all  events 
">ak)  greatly  enhance  the  expense  of  the  partiea.  .  Yet  it  frequently  is  expe- 
dirDi  to  plead  in  such  a  manner  as  to  avoid  any  implied  admission  of  a  fact 
vhicfa  cannot  with  propriety  or  safety  be  positively  affirmed  or  denied.  And 
til*  may  be  done  by  what  is  called  a  prolrsUition ;  whereby  the  party  tnter- 
po»e*  an  oblique  alle^alioii  or  denial  of  some  fact,  protesting  (by  tho  gorand 


■jUM  ihf  t'Tpral  Tf plication!!  in  eenentl.  see  1  Chitt.  on  PI.  4th  ed.  SOU  to  518:  and 
ttts  ittnr  forma  anil  |iarts  in  purticiilar.  iil.  51H  lo  SS.S.  Tlia  fieneral  ^alitut  of  a  repU- 
tKioa  uv  ihsl  il  niuvt  ansHi>r  the  plen.  Hn<l  nn.'Wtr  so  much  of  it  iw  it  profeosea  to 
mrmn.  n  It  will  b*'  •  <li»conlinushi'e.  (Com.  IV.  lit.  I>l««<tpr.  F.  -t.  W.  2.  1  Sauud. 
1>  I  and  It  muni  iini><r>T  lli<'  |ilc»  dirertiv.  not  affcu men t« lively,  (10  t:a«l.  2<K:)  il  must 
>«  drfsn  from  Ihe  dertanition.    *2  S^iund.  Kt.  a.,  ii.  1.    I'n.  Lilt.  ;)tM.  n.    SWils.SS.    (tee 

(iin_  on  PI.  5.v;  to  !iM.  Il  niiisl  be  certain  :  nnd  il  U  nuid  thnt  more  certainlj  ia 
nvfBMtr  at  ■  rrtilieation  tlinn  n  rlpcUrnlinn.  though  certnintv  to  a  common  intent  i>  in 
ovral  •nOriMi.  (Com.  lUg.  Pleniler.  ¥.  17.  l-.>  ^^i.-l.  lY>3:)'nnd.  In^llv.  it  mu«t  not  be 
AnUr.  or.  in  other  word",  contain  two  an^-ncrn  tn  tlie  winiH  plea,  (10  fcuMt.  73.  2  Camp. 
!V  ITT.  Com.  IMg.  Ph-ader.  F.  Kk)  and  the  pliiintilf  cannot  rfjilv  double,  under  tha  4 
laar.  e.  IK.  iFart«.  335.)  unlom  in  n-|>ti'vin.  |'J  H.  &  P.  3t>f<,  370;  land  more  particuiari^ 
■  w  tbM*  qoaliliea,  aee  1  Cliilt.  on  PI.  :>■'»'•  lo  51'iJ.  An  entire  replication  bul  in  part  t* 
W  fa*  ite  wbol«.    Com.  Di|t.  Pleader.  F.  25.    3  T.  K.  3Ti;.    I  Ssund.  2X.  n.  3.— Cbittt. 

*  riiiMnli  bat  one  replication  anil  hut  one  rejoinder  were  allowed;  but  the  rule  has 
U«  tkmmi  bf  the  Caamon-haw  Procedure  Act,  1X62.  A  party,  howmer,  ean  oolf 
hsN  Mswl  MfMoMiocis,  r^oindera,  ko.  by  lesTe  of  the  court  or  a  judp. — Snvatr. 
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proteitando)  that  such  a  matter  docs  or  does  not  exint ;  and  at  the  same  tims 
avoiding  a  direct  affirnintion  or  duniul.  Sir  Edward  Cuke  hath  dcfined(0  a 
proteittation  (in  the  pithy  diiilect  of  that  nge)  to  be  "an  exctusion  of  a  coo- 
*3121    *^''''*i°'''"    *Por  the  use  of  it  in,  to  save  the  party  from  being  con(.-ludcd 

J  with  respect  to  some  fact  or  circumstance,  which  cannot  oe  directly 
affirmed  or  denied  without  falling  into  duplicity  of  pleadinj^ ;  and  which  yet, 
if  he  did  not  thuH  enter  hia  protest,  he  might  bo  deemed  to  have  tacitly  waived 
or  admitted.  Thus,  while  tenure  in  villenage  eubfiisted,  if  a  vitlein  had  bron^rht 
an  action  against  his  lord,  and  the  lord  was  inclined  to  try  the  merits  of  the 
demand,  and  at  the  same  time  to  prevent  any  conclusion  against  himself  that 
ho  had  waived  liis  seignory  ;  ho  could  not  in  this  case  both  picud  affirmatively 
tbnt  the  plaintifl' was  his  villein,  and  alno  take  isMue  upon  the  demand;  for  then 
his  pica  would  have  bL-cn  double,  as  the  former  alono  would  have  been  a  good 
bar  to  the  action ;  but  ho  might  have  alleged  the  villonage  of  the  plaintiff,  hy 
way  of  protestation,  und  then  have  denied  the  demand.  By  this  means  thi 
future  vassalage  of  the  plaintiff  was  saved  to  the  defendant  in  case  the  isgne 
was  found  in  his  (the  defendant's)  fiivor  ;(m)  for  the  protestation  prevented 
that  conclusion,  which  would  otherwise  havo  resulted  IVom  the  rest  of  his  d» 
fence,  that  he  had  onf'i'unchiscd  the  plainlitf,(n)  since  no  villein  could  maintain 
a  civil  action  against  his  lord.  Ho  also.  If  u  defendant,  by  way  of  inducement 
to  the  point  of  his  defence,  alleges  (among  other  mat  tern)  a  particular  mode  of 
seisin  or  tenure,  which  the  ])laiiititi'  is  unwilling  to  admit,  and  yet  desires  ta 
take  issue  on  the  ])rinciji:il  point  of  the  defence,  he  must  deny  the  seisin  oi 
tenure  by  way  of  p  rote  stilt  i»»n,  and  then  traverse  the  defensive  matter  So, 
lastly,  if  QU  award  be  set  forth  by  the  pluinlitl',  and  he  can  assign  a  breach  in 
one  )iart  of  it,  (viz.,  the  non-jmymcnt  of  a  sum  of  money,)  and  yet  is  afraid  to 
admit  the  performance  of  the  ret>t  of  the  award,  or  to  aver  in  general  a  nou- 
performance  of  any  p:ii't  of  it,  lent  somcthin;'  should  appear  to  havo  been 
performed  ;  he  may  save  to  himself  any  udvantage  he  might  hereafl«r  make  of 
the  general  non-pcrlurmnnce,  by  allcgmg  that  by  protestation,  and  plead  only 
the  non-payment  of  (he  money .('j)'* 
*3131        *'"  ^"^  stage  of  the  pleadings,  when  cither  side  advances  or  affirmi 

'  any  new  mattir,  be  iisuully  (as  wo  siiid)  avers  it  to  be  true;  "and  thii 
ho  is  ready  to  verily."  Un  the  other  hand,  when  cither  side  traverses  or  dcniei 
the  fiicts  pleaded  by  his  antagonist,  he  usually  tenders  an  issue,  as  it  is  ealled; 
the  hinguuge  of  which  is  diHorint  uceiirding  to  the  party  by  whom  the  issue  il 
tendered ;  for  if  the  ti-avorse  or  denial  comes  from  the  detendant,  the  issue  it 
tendered  in  IIiIm  ninnner,  "and  of  this  he  puts  himself  npon  the  country," 
thereby  submitting  liim.st'lf  to  the  judgment  of  his  peers  ;(;i)  but  if  the  trarerM 
lies  ujion  the  iiliiimill'  be  tenders  the  ir^-nn',  or  prays  tho  judgment  of  the  peen 
agiiinst  the  delviKlunt  in  inir>llK'r  farm;  thus:  "and  this  he  prays  may  be  in- 
quireil  of  by  the  eounlry." 

Km  if  either  side  (us.  iWr  insduK-e.  the  defendant)  pleads  a  special  negative 
plea;  not  travei-»iiig  i>r  iknying  niiy  tiling  that  was  before  alleged,  but  dlft 
dosing  some  new  negjitive  mattt-r;  as.  where  tho  suit  is  on  a  l>ond,  eondilioried 
to  pefli»rm  an  aivaril,  und  the  di-lv'n<lant  pleads,  negatively,  that  no  award  wai 
maile,  he  tentUrs  un  issue  uiimi  tlii*  ]ilea;  lieeause  it  does  not  appear  whothei 
the  fact  will  he  ilispuied.  the  jihiiiititl'  not  having  yet  asserted  the  existence  of 
any  award:  but  when  Ihe  plaintiff  rejilics,  and  sets  forth  an  actual  a|>eciflc 
award,  if  then  the  detemhiul  traverses  the  replication,  and  denies  the  mnkini 
of  any  such  awai-d,  he  then,  iiud  iii»t  belbro.  tenders  an  issue  to  the  plaintiff 
For  when  in  the  i-oitrse  of  jileinlitig  they  come  to  a  noint  which  is  affirmed  oi 
one  nide.  and  deiileil  on  the  other,  they  are  then  said  to  be  at  issue;  all  theii 
debates  being  at  last  eoutracleil  into  u  single  ]K>int,  which  must  now  bo  deter 
mined  either  in  fiivoiir  of  the  iiluinlill'  or  of  the  defendant. 

i''l  lii.i.  1J(.  Cj  Appnrf.  NilIILII. 

<-'i'n.i.iii  \:•^.  (i-IIUJ..\u.ll.l4. 

(>)Kn.|..4<li.  ih.  rL.p.M. 

"Ku  ]iroteNtuiiim  in  now  r<.-<|iiire<l — or  allowed,  indeed — in  any  pleading:  fant  dlha 
party  in  I'lititled  to  the  ifunic  advuntage  aa  if  protcelation  had  becu  made. — JEiiM. 


CkiKlL]  PBITATB  WBONOS. 


CHAPTER  XXI. 
OF  ISSUE  AMD  DEUDBBER. 

*!«>■,  etitat,  being  the  sod  or  «ll  the  plradinn,  is  the  fourth  part  or    ruij 

Mm>  of  kn  actJOB,  Kod  is  either  npon  matter  ot  late,  or  matter  of /act.    ^ 

Am  iame  npoa  matter  of  law  is  called  a  demurrtr:  and  it  confeaaei  the  ftcta 
t«  bt  trve,  aa  stated  bv  the  opposite  party ;  bat  deniea  that,  by  the  law  arisisg 
■fsa  tboMO  facte,  any  lojury  is  done  to  the  plaintiff,  or  that  the  defendant  haa 
M«  oat  a  IrKitimate  excuse ;  according  to  the  party  which  first  demon,  demft- 
Mtar,  rests  or  altidea  opon  the  point  in  question.  Aa,  if  the  matter  of  the 
fhiatiff's  complaint  or  declaration  be  inaaStcient  in  law,  as  by  not  assigning 
in  MBcient  trcepass,  then  the  defendant  demurs  to  the  declaration :  if,  on  the 
tOtr  hand,  the  defendant's  excuse  or  plea  be  invalid,  as  if  he  pleads  that  he 
OHaitled  the  trespass  by  authority  from  a  stranger,  without  making  out  the 
lR>aX*>^s  right ;  here  the  plaintiff  may  demnr  in  law  to  the  plea :  and  so  on 
iisvery  other  part  of  the  proceedings,  where  either  side  perceivea  any  material 
ftMrtioa  in  point  of  law,  npon  which  he  may  rest  his  case. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or  plea,  the  rcpli- 
Mkm  (IT  rejoinder,  to  bo  insufficient  in  law  to  maintain  the  action  or  r«o|i[ 
Ik  dcfenrv ;  and  therefore  praving  'judgment  for  want  of  anfficient  '■ 
■tttrr  alleged.(A)  SometimcM  Jt'mnrrers  arc  merely  for  want  nf  sufficient /orm 
a  ihr  writ  or  dt-cluntti'in.  But  in  caitos  of  cxcf'iitionH  to  tbo  tiirm  or  manner 
■i  [Hi-adint;,  the  imrty  demurring  muHt,  by  slalult-  27  KUx..  c.  o.  ami  4  &  A  Anno, 
■  l<i.  H't  I'urtli  till-  cauMi'H  ot'  hirt  di'murrer.  or  wbiTein  ho  apprchcndH  the  do- 
fi-,<«M-y  to  i-ouHiiit.'  A»<1  u]Mm  oitht-r  a  yenrral  or  MUch  a  uprmil  ilonmrrer,  the 
5^-itf  party  muni  aver  it  to  W  Hutttcicnt,  which  is  calU-d  a  jnindtT  in  di'mnr- 
nt  h  auil  thfn  the  parties  are  at  ijwue  in  point  of  law.  Wliicli  ixxue  in  law, 
>r  l-rourrer,  the  judges  of  the  court  before  which  the  action  In  brought  must 
tf-rnninr. 

An  i"ue  I'f  fact  is  whert'  the  fact  only,  and  not  the  law,  in  dinpHlcd.  And 
■irii  he  that  •lenivH  or  tniverHes  the  fact  pleadefl  liy  his  antagonist  has  ten- 
Irr*-!  the  i»u<'.  thuH,  "and  till:*  he  pravit  may  be  ini|uin-d  of  by  the  countn*;" 
'v.'si-l  ••!'  Ibis  hv  puts  himself  u|M>n  the  conntrv;"  it  may  immediately  be 
v-'iniHl  by  (he  other  partv, "  and  the  said  A.  H.  doth  the  like."  Which  done. 
•^  .— m-  )>  said  to  Ih- joine<^,  binh  jmrties  having  agreed  to  rest  the  fate  of  the 
-iij^  ii[>io  the  truth  of  the  fuet  in  question. (<-)  And  this  isKne  of  tact  must, 
^[.■-nillv  >|>>-a)cini;,  be  delcmilned.  not  by  the  judges  of  the  nuirt.  but  by  some 
'i-r  ::.e;li--l ;  th>'  )>rinei]iul  of  whiih  metbotls  is  that  by  the  country,  p^r pain, 

•  l.i-  ti /-r /"rfn.dii,,  tliui  is.byjurv.  \Ybi<-h  establishment  of  ditlVrent  tri- 
•<:^i- t.r 't.-ierniiuiTK;  these  ilitferent  issues  is  in  some  measure  agreeable  to 
ti-  .-.^]r>t-  iif  ju'tii'i-  in  tlie  Itinnan  rej>ul>lic.  when'  the  JiiiHiv*  ordinitrii  deter- 
t'  t'lii-t.  but  questions  of  law  were  referred  to  the  decisions 


,  Mo,  HI  1 1. 


r.  1. 1,  t.  51 


'^.•i,'-  i«rTv  m«T  demur  whi-n  tlie  |>re<filii))>  |>]i'ii>ljii|;'>nrbiii  adrersary  are deree live. 
1  V3irT>r  ha*  ti^^n  definii)  to  U'  n  derlurtiliori  tti.it  ilii'  jmrtv  demurrinfc  will  tio  no 
!sr^\-r  I'Tsuar-  th-  olIiiT  ha*  ii«l  A\<mn  Miffiii.-iil  niulier  BK^iiisl  liim.  ;>  Mol.  V.\i. 
■'•■  Lir;  T].K  When  l)if>  t>l>>iiiliii|t  h  ilerei-Iive  in  ■iilxianif.  a  (lenoral  deinurrfr  (till 
■Sr*  ^«i  abrff-  the  objei'iion  \*  l">  th<'  /tw.  tin-  'l>-iiiurn»r  must  If  spwiid.  Bw.  Abr. 
^'u  \  '.  A  ai^rUl  ili-niiirrer  mui>t  not  nicn-ly  'bnv  the  kinil  of  Taull,  but  the  sjietifie 
W-  '■.ai)iaii>Hl  of. — I'HiTtt. 

■  F  t\an\y  ■  party  fomH  not  in  any  e»m>  ili'mur  an-l  |.i<^l.  by  way  of  trsvctue  or  nlher> 
*••  in  1^  Mmf  |>t«adins  at  tlic  wmn  (inn-.  .K  di'temlant  rould  not.  for  instance^ 
■■•■•t  •  >tM4aratian,  Jrwl,  by  a  demum-r.  fur  ihht  it  ithownl  no  rauiie  of  artion ;  and, 

~   fj  ti  pli  iiliM  !■ fi     'II"  anil  ■vniilane<>  that  the  |>laintiffhad  relfaned  theniit; 

W  tk>  litmt^mm  IB  point  of  law  could  not  be  raised  with  an  ianie  in  (kct,  the  demaner 

ta.U,-U  1» 
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But  here  it  will  bo  proper  to  observe,  tliat  during  the  wltole  of  these  pn>- 
cccdinge,  IVoia  the  time  of  the  defendant'ti  appearance  in  obedience  to  ibe 
*^lfi1  Icing's  writ,  it  is  nece^iiary  *that  both  the  parties  ho  kept  or  contintifd 
-'  in  court  from  duy  to  day,  till  the  flnul  deter  mi  nation  of  the  suit.  For 
the  court  can  determine  nothing  unless  in  tlie  presence  of  both  the  parliw,  is 
]>crson  or  by  their  attorneys,  or  upon  default  of  one  of  tlicm,  after  but  on^nil 
appearance  and  a  time  prefixed  for  tiis  ap])earance  in  court  again.  Therelbrc, 
in  the  course  of  pleading,  if  either  partv  neglects  to  put  in  his  declaration,  pie*, 
replication,  rejoinder,  and  the  like,  within  the  times  allotted  by  the  Btaiiding 
rules  of  the  court,  the  plaintilf,  if  the  omissiun  he  his,  is  said  to  be  non-tuil,ot 
not  to  follow  and  jiursue  his  ooniplaint,  and  shall  lose  the  benefit  of  his  writ: 
or,  if  the  ucgUgencc  be  on  the  side  of  the  defendant,  Judgment  may  be  Iti 
against  him  tor  such  bis  default.  And,  after  issue  or  demurrer  joined,  as  veil 
as  in  some  of  the  prcTious  stages  of  proceeding,  u  day  is  continually  given  inil 
entered  upon  the  record,  for  the  parties  to  apjiear  on  from  time  to  time,  as  ilrt 
exigence  of  the  ease  may  require.  The  giving  of  this  day  is  called  the  cm- 
tinuance,  because  thereby  the  proceedings  are  continued  without  intcrruptioa 
fVom  one  adjournment  to  another.  If  these  continuances  are  omitted,  the  eaoM 
1b  thereby  discontinued,  and  the  defendant  is  disL'hargcd  aine  die,  without  a  day, 
for  this  turn :  for  by  his  appeaninoe  in  court  he  has  obej'ctd  the  command  a 
the  king's  writ;  and,  unless  be  he  adjourned  over  to  a  certain  day.  he  is  do 
longer  bound  to  attend  ujKin  that  summons;  but  ho  mast  bo  warned  atresh, 
and  the  whole  must  begin  tie  novo.' 

Kow,  it  may  sonu'times  happen,  that  after  the  defendant  has  pleaded,  najp 
even  afler  issue  or  demurrer  J0Mie<l,  there  may  have  arisen  some  new  matter, 
which  it  is  pniper  for  the  defendant  lo  plead  ;  as  that  the  plaintiff,  being  a  fem^ 
sole,  is  since  ukarried,  iir  that  she  has  given  the  defendant  a  r«.>lease,  and  tbi 
like :  here,  if  the  defendant  takes  advantage  of  this  new  matter  as  earlv  us  h 
possibly  can,  viz.,  ut  the  day  f;iven  tiir  his  next  appearance,  he  is  periuitled  U 
plead  it  in  what  is  called  a  plea  of  piilx  darrein  contiintance,  or  sinee  the  last  td 
*'£!"[  j'>u""^>^'<"-'  *y"y  It  woutil  be  unjust  to  exclude  him  IWim  the  beuefl 
'J  of  this  new  defence,  which  it  was  not  in  his  ]>ower  to  make  wheuh 
pleaded  the  former.  But  it  is  dangerous  U>  rely  on  such  a  pica,  without  dn 
consideration  ;  for  it  eonfessos  the  matter  which  was  before  in  dispute  betVM 
the  ])arties.((0  A  ud  it  is  not  allcwed  to  be  put  in,  if  any  continuance  has  iut« 
vencd  between  the  arising  of  this  fi-esh  mutter  and  the  pleading  of  it :  for  the 
the  (U^I'cndant  is  guilty  of  ni-glect,  or  liiclirg,  and  is  supiwsi'd  to  rely  on  the  merii 
of  bis  tonner  jilca.  Also  it  is  not  allowed  afU'r  U  demurrer  is  determined,  I 
verdic't  given  ;  because  the  relii'f  nmy  be  had  in  another  way,  namely,  by  wi 
of  iniilitii  qiirnl'i,  of  which  hereafti-r.  And  these  pleas  pui>  darrein  cimtiuaam 
when  brought  to  a  demurrer  in  law  or  issue  of  fact,  shall  lie  determined  in  lil 
manner  as  other  pleas. 

We  have  sai<l  that  demnrivrs,  or  i^iiestions  concerning  the  tiiffieieuci/  of  t! 
matters  alteg<.-d  in  the  pleadings,  are  to  be  determined  by  the  judges  of  t 


heinp  i<nn>'it1i'n-d  In  udiait  thi-  I'licl.''.  iiltliiuifih  in  rcslity  thin  nas  onl.v  for  the  Mk» 
iirfcumcnt.  Niiw.  Iioivi-vit.  u  |iiiit\-  iii:iv  jilivnt  and  demur  to  the  same  pleailinic  st  i 
same  time,  if  li>'  1:111  siitiT-tV  11  .jii'l^'f  «r  thi-  oonit  that  he  ought  to  be  ullntrtil  t»  tk> 
He  mny— iw  if  Inil  rcu:.cinid".l.— W  i'<-<|iiir*-d  to  make  an  iitltduvit  of  iht-  truth  of  llit>  U 
Ktut4>d  in  tlie  )>l<iiH,  and  tif  his  iH-lief  tlist  the  nl>jtM<tiuns  raised  hy  the  denmrtvr  nre  n 
in  Uw.  before  such  leave  will  1h-  {p'lmtiil.  And  tlii'  court  or  judjce,  in  jfranting  Im 
mny  direi-t  whh-li  sliall  he  first  delirniined,  the  iwne  in  law  or  the  urtie  m  fnet.— Ki 

*  But  lliexe  continuances  nre  nun-  tx-eonie  niere  matter  of  form,  and  may  be  onte 
at  any  time  to  make  the  reeiinl  eonijileti-. — ll'tii.ESiuiiE. 

'TliiK  jileii,  tliiiupli  treuttMl  in  sntiic  reripeet^  ah  »  dilatnr}-  plea,  the  court  rknnni  re 
toreciivp,  |2WiK  l.'.7.  :i  T.  K.  ,V.4.  1  Mui*ii.  2H0.  5Tmint.333.  I8twk.ti2;)bt 
must  be  verifieil  on  oulh  liefor<-  it  i»  Khtl.  Fnvm.  233.  1  SIra.  403.  2  Smith's  Kep. 
It  niav  t>e  ])leiiilt>d  ii(  ui>i  jiriiis  oh  uri-U  ss  in  bnne.  but  cannot  l>ti  omendpd  afliv 
osiiu's' are  over.  Yclv.  IHl.  Frecni.  ^2.  BuU.  N.  P.  300.  Sm  fUrther,  1  ChittT  Of 
4lb  cd.  .WJ  to  573.— C'aiTiv. 
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MMTt,  spoil  tolemn  mrgament  by  counsel  on  both  sides,  and  to  that  end  a  dernnr- 
m4fo6k  is  oiade  ap,  containing  all  the  proceedinKS  at  length,  which  are  after- 
■affda  entered  on  rtoord;  and  copies  thereof,  called  paper-books,  are  deUvered  to 
the  podges  to  perused  The  rtcord(J)  is  a  history  of  the  most  material  pro> 
endings  in  the  caose,  entered  on  a  parchment  roll,  and  continued  down  to  the 
pwstint  time ;  in  which  must  be  stated  the  original  writ  and  summons,  aU  the 
fhadinga,  the  declaration,  view,  or  oyer  prayed,  the  imparlances,  plea,  replication, 
'  ^r,  continuances,  and  whatever  further  proceedings  have  been  had ;  all 
terhatim  on  the  roll,  and  also  the  issue  or  demurrer,  and  joinder  therein. 
\  were  formerly  all  written,  as  indeed  all  public  proceedings  were,  in 
Sorman  or  law  French,*  and  even  the  arguments  of  the  counsel  and  decisions 
tf  the  coort  were  in  the  same  barbarous  dialect.  An  evident  and  shamefhl 
kdge,  it  most  be  owned,  of  tyranny  and  foreign  servitude;  being  *in-  r^oto 
traioced  under  the  auspices  of  William  the  Norman,  and  his  sons:  ^ 
vhereby  the  ironical  observation  of  the  Iloman  satirist  came  to  be  literally 
fmfied*  that  '*  Gcdlia  causidicos  docuit  facunda  Britanno8."(g)  This  continued 
IB  the  reign  of  Edward  III.;  who,  liaving  employed  his  arms  successfully  in 
wbduing  the  crown  of  France,  thought  it  unbeseeming  the  dignity  of  the  victors 
to  ass  any  longer  the  language  of  a  vanquished  country.  By  a  statute,  there- 
Ark,  passed  in  the  thirty-sixth  year  of  his  reign,(A)  it  was  enacted,  that  for  the 
hdmn  all  pleas  should  be  pleaded,  shown,  defended,  answered,  debated,  and 
jidfced  in  the  English  tongue;  but  be  entered  and  enrolled  in  Latin.  lu  like 
nsnuc-r  as  Don  Alonso  X.,  king  of  Castile,  (the  great-grandfather  of  our  Edward 
ni..)  obliged  his  subjects  to  use  theCaMtilian  tongue  m  all  legal  proceedings  ;(i) 
ad  s«,  in  12x0,  the  (rerman  lan^uu;^  was  eKtabiislit'd  in  the  courts  of  the  em- 
pirv.  ki  .\nd  |K.*rlia|)s  it*  our  U*<;i^laturr  ha<l  then  (litvctccl  that  the  writft  them- 
Kivti*.  whii'h  are  iiian<iatoH  t'n>ia  the  kin^  to  his  hubjectH  to  ]>orlonn  certain  acts 
Of  to  app^'ur  at  certain  places,  Hhouid  have  been  framed  in  the  Kn^li^h  language, 
i(Co>nlin^  to  the  rule  of  our  antieiit  law,(/j  it  had  not  been  very  ini})ro}K*r.  Hut 
iW  rrofPl  or  enrolment  of  those  writs  and  the  proceedingH  thereon,  which  was 
EsicuiaKci  for  the  bi*netit  of  iMjsterity,  wan  more  Hcrviceahlo  (because  more 
IsrsMt*.'  in  a  dead  and  immutahle  language  than  in  any  flux  or  living  one.  The 
pcarti9<?r^.  however.  Immu^  used  to  the  Norman  ian«{uage,  and  therefore  inia- 
eiaine  thvy  cnuhl  express  their  thou^^hts  more  aptly  and  more  concisely  in  that 
isan  in  »ny  other,  still  (continued  to  take  their  notes  in  la\^-French;  and  of 
puotk-,  mhen  those  notes  cafne  to  be  pul»lishc<l,  under  the  denomination  of 
rtpL'ru.  they  weri*  }>riiited  in  that  barbarous  dialect ;  which,  joined  to  the  addi- 
\*jtiMi  trrp'rs  of  (rothic  black  letter,  has  occasioned  many  a  student  to  throw 
ivay  his  I'lowden  and  Littleton,  without  venturing  to  attack  a  paige  of  them. 
iiKl  yet.  in  n^ality,  u|M>n  a  nearer  acquaintan<*e,  they  would  have  found  nothing 
urj  t«»nuidahle  in  the  lan<rua^e;  which  ditl'ers  in  its  grammar  *and  r«oin 
««tL»ifniphy  as  much  l"n>m  the  motlern  French,  as  the  diction  of  (.'haucer  "■ 
mi  ir*>wer  diH*f4  tn>m  that  of  Addison  and  Pope.  IWsides,  as  the  English  and 
XjTtban  iangua;r(s  wen*  concurrently  utk»d  l»y  our  ancestors  for  »i»veral  centuries 
b)C«:her.  the  two  idioms  have  naturally  a>>imilated,  an<l  mutually  borrowed 
fir*j«  <rai('h  other:  for  which  n^ascMi  the  grammatical  constniction  of  each  is  so 
f«t7  much  the  Kinie,  that  1  ap}>rehend  an  Englishman  (with  a  week's  prepa- 
m^jttf  wouhl  under>tanil  the  laws  of  Normandy,  c<»llected  in  i\i%.'\r  grand  cuus- 
ni*Kr.  AH  well,  if  not  U'tter,  than  a  Frenchman  bretl  within  the  walls  of  Paris. 
Tbe  l^tin.  which  suci-eeded  the  French  t'or  the  entry  and  enrolment  of  pleas, 
iid  which  i-^^ntinueil  in  use  lor  four  centuries,  answers  so  nearly  to  the  English 

J'    kft'^t^  No.  It.  I  4.   Nu.  Ill   I  4.  I*    MM.  I'n.  IIM.  xx.  211. 

i»  Jm*  sr  111.  (*   llthi.  X &!&..::;&. 

.•  I.  U.  t'>  Mjit.  c.  4.|a. 


'TW  pUntift  or  his  attorney,  must  <lfliv«>r  pAiM*r-lMM)kH  to  the  chief  jut^tico  and  senior 
Mp.  Aod  th^  defendiuit,  or  hU  uttorii*'y.  to  the  two  other  judges.     K.  M.  17  Car.  I. — 

*TWi  is  ilifwilisd.  with  great  reaM>n,  by  3^f r.  Serjeant  Stephen.  PUadii^t  Appendix,  p. 
Cftiaks  tfc      the  record  was  always  in  Latin. ^STEWxar. 
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(oflcntimea  word  for  word)  that  it  is  not  at  all  aarpriwiig  it  shoidd  genenUlf  b« 
imsfrincd  to  be  totally  fabricated  at  home,  with  little  more  art  or  trouble  tbim 
by  adding  Roman  terminutiomi  to  English  worda.  Whereas  in  reality  it  iit 
very  universid  dialect,  spruad  thronghout  all  Europe  at  tho  irruption  of  tho 
northern  nations,  uiid  particularly  accommodated  and  moulded  to  answer  all 
the  |>urp0HC8  of  the  lawyers  with  a  peculiar  exactness  and  precision.    Thia  ia 

Kincipally  owing  to  the  simplicity,  or  (if  the  reader  pleases)  tho  jwverty  and 
Idness,  of  its  texture,  calculated  to  express  the  ideas  of  mankind  just  as  they 
arise  in  the  human  mind,  without  any  rhetorical  flourishes  or  perplexed  orns- 
ments  of  Ktyle ;  for  it  may  be  ubtton'od,  that  those  laws  and  ordinances,  of  pnblic 
as  well  as  private  communities,  are  generally  the  most  easily  understood,  wh«» 
strength  and  jierspicuity,  not  harmony  or  elegance  of  expreasiou,  have  been 
principally  consulted  in  compiling  them.  These  northern  nations,  or  ntha 
their  legislators,  though  they  resolved  to  make  use  of  the  Latin  tongue  in  pro- 
mulging  their  laws,  as  hi'ing  more  durahle  and  more  generally  known  to  ttieir 
conquered  subjects  than  their  own  Teutonic  dialects,  yet  (either  throngh  choic* 
*3201  *'^  necessity)  huvo  fniquently  intermixed  therein  some  words  of  a  Goihit 
■■  original,  which  is  more  or  less  the  case  in  every  country  'of  Kuropa, 
and  tberefiirc  not  to  be  imputed  as  any  peculiar  blemish  in  our  English  le^ 
Latinity.(Hi)  The  truth  Is,  what  is  gcnerjilly  denominated  law-Latin  is  in  reah^ 
a  mere  technical  language,  calculated  fur  eternal  dunttion,  and  easy  to  be  apprfr 
hended  both  in  present  and  I'utui-e  times ;  and  on  those  accounts  best  suited  V» 
preserve  thow  memorials  which  are  intended  for  perpetual  rules  of  action.  Thi 
rude  pyramids  of  Egypt  have  cnduivd  from  the  earliest  ages,  while  the  mort 
modern  and  more  elegiiut  structui-es  of  Attica,  Rome,  and  Palmyra  have  sank 
beneath  the  stroke  of  lime. 

As  to  the  objcclion  of  locking  up  the  law  in  a  strange  and  unknown  tongoe, 
that  is  of  little  weight  with  I'egiinl  to  records,  which  few  have  occasion  to  read 
but  such  as  do,  or  ought  to,  understand  the  rudiments  of  Latin.  And,  beside*,!! 
niity  be  ohserveil  of  the  law-Latin,  as  the  vciy  ingenious  Sir  John  I>avis(n)  ok 
serves  of  the  law-French,  "  thut  it  isso  ver;- easy  to  Iw  learned,  that  the  meanetl 
wit  that  ever  came  to  the  study  ol'  the  law  doth  come  to  understand  it  almaM 
perlectlj"  in  ten  days  without  a  reader." 

It  is  true  indeed  that  the  many  terms  of  art,  with  which  tho  law  aboundi 
are  sufficiently  harsh  when  Latinized,  (yet  not  more  so  than  those  of  otbs 
seienci's,)  and  inny.  as  Mr.  Selden  olwi'rves.i'o)  give  ofl'ence  "  to  some  grammi 
riansof  M|ueami4i  stonmehs,  who  would  rather  choose  to  live  in  ignorance  o 
tilings  the  most  useful  and  important,  than  to  have  their  delicate  ears  wounde 
by  till'  use  of  ii  word  unknown  to  Cicero,  Rallnst.  or  tho  other  writers  of  tb 
Augustan  a;;c."  Yet  this  is  no  mm-e  than  must  unavoidably  happen  whe 
things  of  mink-rn  use,  »t'  wliiih  the  l!>ini:ins  had  no  idea  and  consequently  d 
*y'1 1  I'l"''"'cs  Co  I  xpn s^  1  Ikiii,  cimie  to  Ih^  dclivei-cd  in  the  Latin  tongue.  1 
J     would  ]iiikkK'  *iho  iiinst  classical  schohir  to  find  an  appiOlation,  in  h 

Eui-e  Laliiiily,  liir  a  ciiTi-.taliK'.  a  n'c'iird,  ora  ileed  of  ti-oHment!  it  is  therefore  1 
e  imputi'd  as  muih  to  ni'it-s-ity,  as  i^nm-.inee,  that  thoy  were  styled  io  0) 
liirensh-  iliahct  •■om^t-ilmhii-i'is.  rimrtfaiii,  Mid  jhiffiimcHttim.  Thus,  again.  anolk< 
uncouth  wiuil  of  our  miUi-nt  hiws,  (lor  1  defend  rot  tlie  ridienlnus  barbansn 
fxmietinies  introduced  liy  the  ignorance  of  nmifrn  practisors.)  the  substantia 
iHuri/nim,  lit'  the  verb  miir'lriin-.  however  harhh  and  unctassical  it  may  tfoem.  w 
necessarily  fraini-d  Io  ex]uvssa  p;irticular  oHcnco;  since  no  other  word  in  beln 
iHU-iiiiTi\  intrrfir,n\  iifriirr.  Ol'  till'  like,  was  sutHcicnt  tri  express  the  ititentioit  oft! 
criininal.  iiTijuoiiiomo  ilie  act  was  perpel  rated;  and  ihcivtbro  by  no  means  cat 
up  to  the  notion  of  niunkr  at  jiresitit  entertained  hy  our  law;  viz.,  a  killii 
with  iiuilivf  iifiiri'th-.ti.jht. 

A  similar  neccssiiy  to  this  piodni-id  a  similar  etfect  at  Byzantium,  when  t 
Roman  laws  were  tui-ucd  into  (ircck  lor  the  use  of  the  Oriental  empire :  i 

l^jThp  fiilkmliiii  wnUMHV.  >-  S  •mil  ml  (nifl.il'.i  eirl'  'i>.i      Riiinp.  iD  Ifap  iHn  uT  Ibr  ] 
wrrif,  if  any  UK  KUfh -wi  vT  III.  tiwn  nmtt  M  thOn"  tt„     Utui' IksriulurtlwIRhn 
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ritlMMt  MMkf  regard  to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made 
e  acmple  to  translate /f^ei  c^nnmissarios,  ftdtiJUffifiLt^^aptotK^ip)  eubiculum^  M^ufi* 
"ium/amilias^  watia-fofiitJita^  ;(f)  repudium^  pnooStw.U)  eampromissu^^ 
;it)  recerentia  et  ad^sequium^  ^totpivrta  not  ofi^tnootw  {(u)  and  the  like. 


;(jf)  JUium/amilias^  watia-fofiitJita^  ;(f)  repudium^  pnooStwiU)  eampromissiimf 
mfus0m9;it)  revtrentia  et  oliseauium^  ptvipiwia  loc  ofi^twootw'Xu)  and  the  like. 
[hsy  studied  more  the  exact  ana  precise  import  of  the  words  than  the  neatness 
•d  delicacr  of  their  cadence.  And  many  academical  readers  will  excuse  me 
hr  saggvsting  that  the  terms  of  the  law  are  not  more  nnmerons,  more  nncoath, 
V  mon  diflcolt  to  be  explained  by  a  teacher,  than  those  of  logic,  physics,  and 
iW  whole  circle  of  Aristotle's  philosophy,  nay,  even  of  the  politer  arts  of  archi- 
tceiare  and  iU  kindred  studies,  or  tne  science  of  rhetoric  itself.  Sir  Thomas 
lbr»*s  fiimous  legal  question(ap)  contains  in  it  nothing  more  difficult  than  tlie 
^Maition  which  in  his  time  the  philosophers  currently  gave  of  Uieir  r*o22 
uitha  primn^  the  groundwork  of  all  natural  knowledge ;  that  it  is  <<  neque  ^ 
jmi^  mfqme  q^iantum^  neque  qvale,  neque  aliquid  eorum  quU>UM  ens  determinatwr ;*^  or 
lisafaaeqnent  explanation  by  Adrian  Heereboord,  who  assures  us(x)  that  '^nui- 
^iria  primut  non  est  corpus^  neque  per  formam  corporeitatis^  neque  per  simplicem  enen^ 
itm:  e$i  iamen  ens^  et  quidem  suMantia,  licet  incompleta;  hahetque  actum  ex  se 
Msfinua,  et  simul  est  potentia  subjectiva."  The  law  therefore,  with  regard  to 
ti  lecbnical  phrases,  standH  upon  the  same  footing  with  other  studies,  and  re* 
IMsts  only  the  same  indulgence. 

This  technical  Latin  c*ontinucd  in  use  fh>m  the  time  of  its  first  introduction 
iD  the  HubviTsion  of  our  antient  couHtitution  under  Cromwell;  when,  among 
MOV  other  iiinuvationA  in  the  law,  some  for  the  better  and  some  for  the  worse, 
be  lan^ai^  of  our  n*c^nlM  wan  altered  and  turned  into  En^liHh.  But,  at  the 
t*torati«»ti  of  kill::  Cliarlt^s,  this  novelty  was  no  lon/^er  countenanced;  the  prac- 
i*«T>»  tihdiniX  it  vt-ry  <lit!iciilt  to  oxprt^ss  themselves  so  concisely  or  si^niticantly 
D  sn y  other  i:in;;ua^e  hut  tlie  Latin.  And  thus  it  continue<]  without  any  8en- 
iMe  in«-<»nvonien<-e  till  al>oiit  the  year  17o0,  when  it  was  n^in  thought  proper 
Lat  the  pnH'tvdint^s  at  law  sh<»uhl  he  done  into  English;  and  it  wa8  aceortlingly 
r>  ypii-n**!  by  statute  4  (h'O.  II.  c.  *JG.  This  provision  was  made,  according  to 
b^  pr\*anible  nt'  the  statute,  that  the  common  people  might  have  knowledge 
bd  aD'iefHtandinir  *d*  what  was  allet^ed  or  d(»ne  for  and  against  them  in  the 
iroc*-*!*  and  jih*adin:r*»  the  jud*;tnent  and  entries,  in  a  cause.  Which  purpose 
*(.  I  fear.  iM't  iM-en  an^iwored  ;  hein^  apt  to  sus|>ect  that  the  people  are  now, 
tier  many  yfar*'  fXjKTieii<e.  altouether  as  ignonmt  in  matters  of  law  aH  before. 
*a  thr  othor  hand,  tl.cbe  iiiroiivenienoes  havo  aln»a«iy  arisen  from  the  alteration; 
kst  now  many  cKtIv*'  and  attorneys  an*  hanlly  able  to  read,  much  less  to  under- 
und.  a  rveord  fVon  .»t*M)  modern  a  date  as  the  reign  of  George  the  First.  And 
:  hs»  moi*h  i*nhan<-tMl  th<'  expense  of  all  le<;al  pnH'cedings:  for  since  the  prac- 
wm  arp  rr»nfined  i  for  *thi»  Kike  of  the  stam|Mlutie8,  which  are  thereby  r<iooQ 
nii»i.|#TaMy  inrn^a-^ed  i  to  write  oidy  a  stated  numluT  of  words  in  a  "■ 
Wt  .  and  as  the  Kuirli^h  lan^^uage,  thnmgh  the  multitude  of  its  particles,  is 
MKh  mor^*  verUiM.'  than  the  l^atin.  it  follows  that  the  number  of  Hhceis 
ia<  V^e  rery  mueh  auirniented  bv  tlie  change. (y)  The  translation  also  of 
echr.ual  pbnis*t*.  and  the  names  ol'  writs  and  other  process,  were  found  to  be 
o  T^fT  ri*ii«ulous  '.a  writ  of  ni<i  prius,  quare  im}H'(iit,jit'n  facias,  habeas  corpus, 
Bd  rh^  re^t.  not  W\n*r  capable  of  an  English  dress  with  any  degree  of  scrious- 
M^  that  in  two  vears*  time  it  was  found  ni*<'ess4ir\*  to  make  a  new  act,  6  Geo. 
il  (  II;  whi«'h  allows  all  technical  words  to  continue  in  the  usual  language, 
ia4  ha»  thereby  almost  defeatt^l  every  beneficial  puq>osc  of  the  former  statute. 

Vhat  t«  Aaid  <»f  the  alteration  of  langimge  bv  the  statute  4  Geo.  H.  c.  26  will 
BAiJ  ^oally  strong  with  res|HH*t  to  the  prohibition  of  using  the  antient  im- 
ar.aUe  rxfuri-hand  in  writing;  the  reconis  or  other  legal  proceedings;  whereby 
^  rt»iiing  of  any  reeonl  tliat  is  tii\y  years  old  is  now  become  the  object  of 
,  and  calU  for  the  help  of  an  antiquarian.     But  that  branch  of  it,  which 

%m.  I.  e.  I.  (•  .S*  IMC*  1«. 
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forbide  the  use  of  abhrcviations,  necms  to  be  of  more  soliil  ndvnntago,  in  de- 
livering such  procetdinga  from  obscurity:  according  to  the  precept  of  Jiiit- 
tiniun  ;(;)  "  tie  per  scripturam  aliqiia  fiat  in  postenim  dubitatio,  jubernvs  non  p^r 
sighnim  atptiones  et  comp^niliosa  enigmata  ejusdem  coilicis  textum  conscribi,  trd  im 
titernrum  consequentiaia  explanari  onceifimus."    But  to  return  to  our  demumT. 

When  the  eiibfltuiiec  of  the  record  in  completed,  and  copies  nro  delivered  to 
the  judges,  the  matter  of  law  upon  which  the  demurrer  is  grounded  in  npnn 
HOJemii  argument  delermiued  liy  the  court,  aud  not  by  any  trial  by  jui^-;  «nJ 
judgment  ia  lliereu|Min  uce-ordiiigly  given.  Ab,  in  an  action  of  trcRpass,  if  th« 
*3"'41     '''^''''"'iit  '"  I'i"  P'*^'"  coiifeKsert  the  fact,  but  •jurttifien  it  causa  tfmitmi*, 

~  J  for  tliat  he  wutt  hunting;  and  to  this  the  plaintilF  demurs,  that  is,  lie 
admits  tlie  truth  of  the  plea,  but  denies  the  justification  to  be  legal :  noir,  on 
arguing  lliis  demurrer,  if  the  court  be  of  opinion  that  a  man  may  not  jivtitjr 
trespass  in  hunting,  they  will  give  judgment  for  the  plaiutitf;  if  they  think  thit 
he  may,  then  judgment  is  givtin  for  the  defendant.  Thus  is  an  issue  in  lav,  or 
demurrer,  dis)Kjsfd  of. 

An  issue  of  fiict  takes  up  more  form  and  preparation  to  settle  it ;  for  here  tha 
truth  of  the  mutters  alleged  must  be  solemnly  examined  and  cfitablished  by 
proper  evidence  in  the  cliannel  prescribed  by  law.  To  ^hich  e.tami nation  of 
facts,  the  name  of  trial  is  usually  confined,  which  will  be  treated  of  at  large  Id 
the  two  succeeding  chaptci's. 


CUAPTER  XXII. 
OF  THE  SEVERAL  SPECIES  OF  TBIAL. 

*3''51         'TllK  uncertainly  of  legal  proceedings  is  a  notion  so  generally  adopted, 

"  -I  and  has  so  long  been  the  standing  theme  of  wit  and  good  humour,  ihil 
he  who  should  attempt  to  refute  it  wouhl  be  looked  upon  &»  a  man  who  was  cither 
incapable  of  diseernment  himself,  or  else  meant  to  im]>oso  upon  others.  Yet  it 
may  not  be  amiss,  befbro  wo  enter  upon  the  several  modes  whereby  certainty 
is  meant  to  be  obtained  in  our  courts  of  justice,  to  inquire  a  little  wherein  tbil 
uncertainty,  so  fn-qiiently  complained  of,  consistB;  and  to  what  causes  it  owet 
its  original. 

It  bath  sometimes  been  said  to  owe  its  original  to  the  number  of  our  mani 
cipul  constitutions,  und  the  multitude  of  our  judicial  decisions ;(«)  which  om 
sion,  it  is  alleged,  abundance  of  rules  that  militate  and  tliwart  with  each  othur 
OS  the  sentiments  or  caprice  of  successive  legiitluturvB  and  judges  have  huppeuM 
to  var}'.  The  fact  of  multiplicity  is  allowed ;  und  that  tnereby  tho  n.'Bcarcbe 
of  the  student  are  rendered  niiiiv  ditftcult  and  laborious;  but  that,  with  pmpe 
indui<tr}',  the  result  of  those  inquiries  will  be  doubt  and  indecision,  is  a  codm 
quence  that  cannot  bo  admitted.  People  arc  apt  to  be  angry  at  the  want  o 
simplicity  in  our  laws:  they  mistake  variety  for  confusion,  and  complicate 
»3''n     ^^"^^  ^'^'^  contradictory.     *They  bring  as  the  example  of  arbitrary-  0 

'  -I  vernmonts,  of  Denmark,  Muscovy,  and  Prussia;  ot  wild  and  uncult 
vated  nations,  the  savages  of  Africa  and  America;  or  of  narrow  domestic  n 
publics,  in  antient  fireece  and  modern  Switzerland;  and  unreasonably  requii 
tho  same  paucity  of  luws,  the  snmo  conciseness  of  practice,  in  u  nation  of  tw 
mc|i,  a  polite  und  conimcrciul  people,  and  a  populous  extent  of  territory. 

In  an  arbitrary  despotic  government,  whore  tho  lands  are  at  tho  disposal  * 
tho  prince,.tho  rules  of  suwcssion,  or  tho  mode  of  enjoyment,  must  depoi 
upon  his  will  and  pleasure.  Hence  there  can  bo  but  few  legal  dcterminatioi 
relating  to  the  property,  tho  descent,  or  the  conveyance  of  real  ostates;  ai 
the  same  holds  in  a  stronger  degi-ee  with  regard  to  goods  and  chattels,  and  (I 
contracts  relating  thereto.     Under  a  tyrannical  sway,  trade  most  be  continual 

mDKonafLiigiil.lM.  <*^  »<•  Oir  prrtm  taHr  J(ba  DBila^  RiHrti,  vbi 
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■  faofMrdji  and  of  oonseqaenoe  can  nover  be  extODSive :  this  therefore  paU  an 
M  to  the  neoeanty  of  an  infinite  number  of  rales,  which  the  English  merchant 
lailjr  recurs  to  for  adjasUng  commercial  differences.  Marriages  are  there  nsnally 
oatraeted  with  slaves ;  or  at  least  women  are  treated  as  such :  no  laws  can  be 
bmlbre  expected  to  regulate  the  rights  of  dower,  jointures,  and  marriage  set> 
laaMita.  Pew  also  are  the  persons  who  can  claim  the  privileges  of  any  laws ; 
hm  balk  of  those  nations,  via.,  the  commonalty,  boors,  or  peasants,  being  merely 
iBciiia  and  bondmen.  Those  are  therefore  left  to  the  pnvato  coercion  of  their 
irda,  are  esteemed  (in  the  contemplation  of  these  boasted  legislators)  incapable 
f  either  right  or  injury,  and  of  conseonence  are  entitled  to  no  redress.  We 
•ay  see,  in  thette  arbitrary  states,  how  large  a  field  of  legal  contests  is  already 
oot«d  op  and  destroyed. 

Again :  were  we  a  poor  and  naked  people,  as  the  savages  of  America  are, 
Irangers  to  science,  to  commerce,  and  the  arts  as  well  of  convenience  as  of 
■zary,  we  might  periiaps  be  content,  as  some  of  them  are  said  to  be,  to  refer 
il  dispates  to  the  next  man  we  meet  upon,  the  road,  and  so  put  a  short  r^^t 
md  *to  every  controversy.  For  in  a  state  of  nature  there  is  no  room  ■- 
br  municipal  laws ;  and  the  nearer  any  nation  approaches  to  that  state,  the 
swer  they  will  have  occasion  for.  When  the  people  of  Rome  wore  little  better 
haa  stunlv  shepherds  or  herdsmen,  all  their  laws  were  contained  in  ten  or 
weive  tabfcs ;  but  as  luxury,  politeness,  and  dominion  increased,  the  civil  law 
acreased  in  the  name  proportion,  and  swelled  to  that  amaxing  bulk  which  it 
low  occupies,  though  successively  pruned  and  retrenched  by  the  emperors 
niendo^ius  and  JuMtinian. 

In  like  manner  we  may  lastly  observe,  that,  in  petty  states  and  narrow  terri- 
iftr.f*.  niiirh  fowor  lawH  will  sutficc  than  in  large  oncH,  Iwcauso  there  are  fewer 
>l*je«t»  u|K>n  whirh  the  laws  can  operate.  The  regulations  of  a  private  family 
irr  •»bort  and  well  known ;  those  of  a  prince's  household  are  neeesHarily  more 
nh«»u*  and  diffu?^. 

The  eauHt^s  thert*forc  of  the  multiplicity  of  the  Englinh  laws  are,  the  extent  of 
ibc'  cr»untrj*  whieh  they  govern,  the  commerce  and  retinenient  of  its  inhabitants; 
bat.  above  all,  the  lil>erty  and  pn>perty  of  the  subject.  These  will  naturally 
pr(>da(*e  an  infinite  fund  of  diHputes  which  niunt  be  terminated  in  a  judicial  way; 
sad  it  it  esttential  to  a  free  iH'Ople,  that  thenc  determinations  be  published  and 
adh«r^d  to;  that  their  nroiHTty  may  1h»  as  certain  and  fixed  as  the  very  consti- 
tiRK*n  of  their  state.  For  thf>u^h  in  many  other  countries  every  thing  is  letl  in 
1^  hnra.'^t  «•!'  the  judge  to  <ietennine,  vet  with  us  he  in  only  to  declare  and  pro- 
s^ii'v,  n*»t  to  mnkf  or  nac-vioiiel^  the  law.  Hence  a  multitude  of  dm^ions,  or 
CMT*  a^ijudic^**!.  will  arine ;  for  seldom  will  it  happen  that  any  one  rule  will  ex- 
actly «ait  with  manv  oant^s.  And  in  proportion  as  the  decisions  of  ccmrts  of 
jidH-atarr  an*  multiplied*  the  law  will  1h?  loaded  with  decrees,  that  may  some- 
ina*^  thouf^h  nirely)  interti»n»  with  each  other:  either  becau»«e  succeeding 
js4tf»*  may  not  l»e  apprized  of  the  prior  adjudication;  or  because  they  may 
thisk  differently  fnmi  tlieir  pre<ie<*es8orH ;  or  because  the  same  arguments  did 
ant  'li-ttir  formerly  as  at  ♦prt*j»i»nt ;  or,  in  tine,  bet»ause  of  the  natural  r«4.>o 
aaV^lity  and  imperfection  that  attends  all  human  proceedings.  But  ••  ** 
n^rvrer  this  hap|H*ns  to  l>e  the  oaHi^  in  any  material  point,  the  legislature  is 
i«»ly.  and  from  time  to  time  both  may,  and  frequently  does,  intervene  to  re- 
Wfn*'  the  doubt ;  and,  up<»n  due  deliln^nition  had,  determines  by  a  declaratory 
MMstr  bow  the  law  shall  Ik*  held  for  the  future. 

Whatever  ini»tanceH  therefore  of  eontnidietion  or  uncertaintv  mav  have  l>een 
fiemoMi  frr»m  our  reconln.  or  rt»]M)rtH,  must  l>e  imputed  to  the  defei*ts  of  human 
bwt  IB  it^oeral.and  are  nr>t  owing  to  any  particular  ill  construction  of  the  Kng- 
Wh  •vfttrm.  Indeed,  the  reverse  is  most  strict ly  true.  The  English  law  is  less 
tshuTBiMied  with  inconsistent  resolutions  and  doubtful  questions,  than  any  other 
kaovB  systein  of  the  same  extent  and  the  same  duration.  I  may  instan(*e  in 
IW  etrii'law:  the  text  whereof,  as  eolleeted  by  Justinian  and  his  agent;*,  is  ex- 
TolamiiM  and  diffuse;  but  the  idle  comments,  obscure  glossem  and 
faitMrprat  uons  grailed  thereu])on  by  the  learned  jurists  are  literally 
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without  number.  And  theao  k1"'^v>>)  which  are  mere  private  opinioni  of  scho- 
lastic doctors,  (and  not,  liku  uur  bookn  of  reportH,  judicial  detcrniinationB  of  tb« 
court,)  are  all  of  authority  Bufficieut  to  be  vouched  und  relied  on :  which  must 
needs  breed  great  disti'actinn  and  conluition  in  their  tribunals.  The  same  may 
be  wiid  of  the  cunon  law;  though  the  text  thereof  ia  not  of  hulf  the  antiquity 
with  the  common  law  of  England;  and  though  the  moreantient  any  system  of 
law  is,  the  more  it  in  liable  to  be  perplexcHi  with  the  multitude  of  Judicial  decrees. 
When  tberctbre  a.  body  of  lawM,  of  so  high  antiquity  as  the  English,  is  in  general 
BO  clear  and  perspicuous,  it  argues  deep  wisdom  und  foresight  in  such  as  laid  the 
foundations,  uud  great  cure  und  circumspection  in  such  as  have  built  the  aupei^ 
structure. 

But  is  not  (it  will  be  asked)  the  multitude  of  law-suits,  which  we  daily  see 
^oifQ-t  ADd  ex])erienec,  an  argument  against  the  clearness  and  certainty  of  the 
^  law  itself?  By  no  means  :  for  'among  the  various  disputes  and  contro- 
versies which  are  daily  to  \x  met  with  in  the  courso  of  legal  proceedings,  it  is 
obvious  to  observe  how  veiy  few  ariiio  fhim  obscurity  In  the  rules  or  maxims  ot 
law.  An  action  shall  seldom  bo  heard  of,  to  determine  a  question  of  inheritance, 
unless  the  fact  of  the  descent  bo  controverted.  But  the  dubious  paints  which 
are  usually  agitated  in  our  courts  arise  chiefly  from  the  difficulty  there  is  of 
ascertaining  the  intentions  of  individuals,  in  their  solemn  dispositions  of  pro- 
perty ;  in  Uieir  contract)*,  cnnverancos,  and  testaments.  It  Is  an  object  indeed 
of  the  utmost  imj»ortanc<.',  in  this  free  and  commercial  country,  to  lay  as  few 
roBtrainls  as  possdile  uixm  the  transter  of  possessions  from  hand  to  hand,  w 
their  various  designations  nnirkeil  out  by  the  prudence,  convenience,  nct^eeitica, 
or  oven  by  the  caprice,  of  their  ownei-s:  yet  to  investigate  the  intention  of  the 
owner  is  frequently  mutter  of  difficulty,  among  heaps  of  entangled  conveyancci 
or  wills  of  a  various  obscurity.  The  law  rarely  hesitates  in  declaring  its  own 
meaning ;  but  the  judges  tire  frequently  puzzled  to  find  out  the  meaning  of 
others.  Thus  the  powers,  the  interest,  the  privileges  and  properties  of  a  tenant 
for  life,  and  a  tenant  in  tail,  are  clearly  distinguished  and  precisely  settled  by 
law:  but,  what  words  in  a  will  shall  conittllute  this  or  that  estate,  has  occa- 
sionally been  disputed  for  more  than  two  centuries  past,  and  will  con  tin  no  U> 
be  disputed  as  lung  as  the  carelessness,  the  ignorance  or  singularity  of  testaton 
sliall  continue  to  clothe  their  intentions  in  dark  or  now-fongled  expresBions. 

But,  notwithstanding  so  vast  an  ai-cession  of  legal  controversies,  arising  from 
80  fertile  a  fund  as  the  ignorance  and  wilfulness  of  individuals,  these  will  bear 
no  comparison  in  point  of  number  to  those  which  are  founded  upon  the  dis- 
honesty and  disiiigenuity  of  the  parties :  by  either  their  suggesting  complaints 
that  are  false  in  tiicl,  and  thereupon  bringing  groundless  actions ;  or  bv  their 
denying  such  facts  us  are  true,  in  setting  up  unwarrantable  defenoea.  lix/actt 
oritur  jus:  if  therefore  the  )i>ct  be  perverted  or  misrepresented,  the  law  which 
*33D1  '"^'^''^  from  thence  will  unavoidably  be  unjust  or  partial.  *And,  in  order 
■^  to  prevent  this,  it  is  necessary  to  set  right  the  tact,  and  establish  tba 
truth  contended  for,  by  appealing  to  some  mode  of  probation  or  trial,  which  tlw 
law  of  the  country  has  ordained  tor  a  criterion  of  truth  and  falsehood. 

These  modes  of  probation  or  trial  form  in  every  civilized  country  the  great 
object  of  judicial  decisions.  And  experience  will  abundantly  show,  that  MKive 
a  hundred  of  our  law-suits  arise  fVom  disputed  tiicta,  lor  one  where  the  law  ii 
doubted  of.  About  twenty  days  in  the  year  are  sufficient  in  Westminster  hall, 
to  settle  (njxm  solemn  argument )  every  demurrer,  or  other  special  point  of  law, 
that  arises  through<mt  the  nation:  but  two  months  are  annually  spent  in  de- 
ciding the  truth  of  fuels,  before  six  distinct  tribunals,  in  the  several  cirouite  of 
England :  exclusive  of  Middlesex  and  London,  which  afford  a  supply  of  canaee 
much  more  than  equivalent  to  any  two  of  the  largest  circuits. 

Trial,  then,  is  the  examination  of  the  matter  of  fact  in  issue:  of  which  there 
are  many  ditt'erenl  species,  according  to  the  diflerence  of  the  sul^ect,  or  thing 
to  be  tried :  of  all  which  wo  will  take  a  cursor^'  view  in  this  and  the  subsetfaent 
chapter.  For  the  law  of  England  so  industriously  endeavonrv  to  inreatigate 
truth  at  any  rate,  that  it  will  not  confine  itself  to  one,  or  to  ft  ftm,  manam  of 
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toU;  bat  vmries  iti  «xaiiiiiwtioii  of  fiusto  mocordioff  to  the  nature  of  the  fiM^ 
ikwnlvee :  this  being  the  one  invariable  principle  panned,  that  aa  well  the 
krt  Method  of  trial,  as  the  best  eridence  upon  that  trial  which  the  natoro 
of  iIm  ease  affords,  and  no  other,  shall  be  aamitted  in  the  English  courts  of 


The  species  of  trials  in  civil  cases  are  seven.  By  record;  by  ifispeeftoii,  or  er* 
oussfiea;  by  eert^ieaie;  by  wUnesaea;  by  u)ager  of  battle;  by  UHMgernflaw;  and 

L  rintt  then,  of  the^trial  by  record.    This  is  onlv  used  in  one  particular  in- 

Misre:  and  that  is  where  a  matter  of  record  *is  pleaded  in  any  action,    r^ot 

i»  t  line,  a  judgment,  or  the  like ;  and  the  opposite  party  pleads,  **  nul    I- 

tid  rteord"  that  there  is  no  such  matter  of  record  existing :  upon  this,  issue  is 

tcsdcred  and  joined  in  the  following  form, ''  and  this  he  prays  may  be  inquired 

^hfthe  record^  and  the  other  doth  the  like ;"  and  hereupon  the  partv  pleading 

tW  Roord  has  a  day  given  him  to  bring  it  in,  and  proclamation  is  made  in  court 

fir  him  to  •*  bring  forth  the  record  by  him  in  pleading  alleged,  or  else  he  shall 

W  condemned ;"  and,  on  his  failure,  his  antagonist  shall  have  judgment  to 

neofsr.    The  trial  therefore  of  this  issue  is  merely  b^  the  record;  for,  as 

Sir  Bdward  Coke(6)  observes,  a  record  or  enrolment  is  a  monument  ct  so 

U^  a  nature,  and  importeth  in  itself  such  absolute  verity,  that  if  it  be  pleaded 

tkc  there  is  no  such  record,  it  shall  not  receive  any  tnal  by  witness,  Jury,  or 

•UMrwise,  but  only  bv  itself.    Thus  titles  of  nobility,  as  whether  eari  or  no  earl, 

binw  or  no  baron,  shsll  be  tried  by  the  king's  writ  or  patent  only,  which  is 

astter  of  record.(<r)    Also  in  c*ase  of  an  alien,  whether  alien  friend  or  enemy, 

thMii  be  tried  by  the  league  or  treaty  between  hin  Hoverei^n  and  oura ;  for  every 

>fr%cuv  or  treaty  is  of  rocord.(«/)     And  aim),  whether  a  luuiior  be  to  be  held  in 

kstHrnt  domenue  or  not,  shall  be  tried  by  the  n*cord  of  domesday  in  the  king's 

rii'hcquer. 

II  Trial  by  inspection,  or  examimition^  \s  when,  for  the  greater  expedition  of  a 
''aas*.  in  «ome  |>oint  or  iHHue  lK*ing  either  the  prini*i|ml  <|ueHtion  or  arising  eol- 
itrnlly  out  of  it,  but  l»eiii^  evidently  the  ol>je<*t  of  tk^nHCH,  the  judges  of  the 
^mrt,  upiin  the  teHtimony  of  their  own  nentH),  ^hall  dei'ide  the  point  in  diHpute. 
K^Y.  where  the  aflimiative  or  negative  of  a  question  is  matter  of  such  obvious 
■i'trimiiijition,  it  is  not  thought  necessary  to  sunuuon  a  jury  to  decide  it;  who 
ur  properly  called  in  to  inform  the  eoiiseieni*e  of  the  court  in  res|MH.*t  of  (/u6ious 
iMU:  and  therefore  when  the  fact,  tVom  its  nature,  must  l>e  evident  to  the  court 
*'.xhtr  tn»ni  ocular  demonstration  or  other  irrefi-agable  proof,  there  the  i-^oqq 
aw  departM  •fnjm  its  usual  resort,  the  verdict  of  twelve  men,  and  relies  ••  "* 
^  tae  jodtrnieiit  of  the  court  alone.  As  in  case  of  a  suit  to  reverse  a  fine  for 
*' .Ki-ftiee  of  the  (*o^nixor,  or  to  set  aside  a  statute  or  re<H»gnizance  entered  into 
vv  an  iiitant :  hen*,  and  in  other  cases  of  the  like  sort,  a  writ  shall  issue  to  the 
•arnlf .  f  I  commanding  him  that  he  constrain  the  said  |>arty  to  appear,  that  it 
SLir  tie  aitcertttined.  hy  the  view  of  his  bo<ly  by  the  king's  justices,  whether  ho 
>  ot  full  age  or  not ;  "  yt  per  afptrtum  curjnjris  sui  con;^are  p^derit  jutticiariis 
i.^ru.  M  pra%iictHA  A,  sit  plena:  irtatis  necne*\  f )  If  however  the  court  has,  upon 
*»frrtM*n.  any  d«>ttl»t  of  the  age  of  the  {mrty,  (as  may  frec|uently  be  the  case,) 
:  ttsj  pnM-ee<l  to  take  pnnifs  of  the  fact ;  and,  |mrticularlv,  may  examine  the 
UiDt  bim«elf  ufM>n  an  oath  of  voire  dire,  irntiitnn  dii'ere,  tliat  is,  to  make  true 
uMvvr  to  •Qch  questions  as  the  (*ourt  shall  demand  of  him :  or  the  court  may 
'xaaine  his  mother,  his  gtMifather,  or  the  like.(</) 

U  like  manm*r,  if  a  defendant  pleads  in  ahatement  of  the  suit  that  the 
>v».&t.tf  IS  «/af<^,  and  one  ap|K*ars  and  calls  himself  the  plaintiff,  which  the 
>4*«daat  denies:  in  thin  ease  the  judges  shall  determine  by  insi>ection  and 
•i&m.aati<»n  whether  he  U»  the  plaintitl'or  not.t/i)  Also,  if  a  man  w  found  by 
*«VT  an  idiot  a  nattritate,  he  may  come  in  person  into  the  chancer}'  before  the 
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chancellor,  or  ba  brou(;Iit  there  hy  his  friends,  to  bo  inspected  and  examined, 
whether  idiot  or  not :  uiid  if  upon  Hiich  view  and  inquiry-  it  appears  that  he  in 
not  so,  the  vcnlict  of  the  Jurj-  and  all  the  procoodinga  thereon  are  utterly 
void  and  iiistntiliy  of  no  etf('i-t.((') 

Anothor  iiiHtaiico  In  which  the  trial  In-  inspection  may  be  used  is  when,  upon 
an  a]>]tcal  of  mayhem,  the  issue  joined  is  whether  it  bo  mayhem  or  no  may- 
hem; tiiis  shall  \w  decided  by  tlio  court  i:pon  inspection,  Ibr  which  purpose 
♦tS'tl  'h*'y  "'")' ***""  '"  t'"'  uwsisiance  of  surj;oons.(jj'  And,  by  anulosy  tn 
'  '  J  thin,  in  an  action  of  trespass  for  mayhem,  the  cjnrt  (iijxtn  Tiewofboeli 
mayhem  as  tl)D  plaintitt'  has  laid  in  his  declaration,  or  which  is  certified  by 
the*  juil;;es  who  tried  the  cause  to  he  the  same  as  was  given  in  ovtdcnce  to  tb« 
jiirj')  may  increase  the  damages  at  their  own  discretion, (A)  as  may  also  be  th« 
ease  u)win  viewof  an  atrocious  l-attcry-f/)  Hut  then  the  hatlerj- must  llkcwiw 
be  alle;^>d  so  certainly  in  the  declaration  that  it  may  appear  to  be  tlicssme 
with  the  battery  insitecled. 

AImo,  to  ascertain  any  circumstances  relative  to  a  particular  day  past,  it  halh 
been  tried  by  an  inspection  of  the  almanac  by  the  court.  Thus,  upon  a  writ 
of  error  frimi  an  interior  court,  that  of  Lynn,  the  error  iissiurncd  was  that  tbo 
judgiuent  was  given  on  a  Sunday,  it  appearing  to  be  on  2(1  February,  26  £lii., 
and  upon  insp<-<-tion  of  the  almanacs  of  that  year  it  was  found  that  tho  2Gih 
of  Febmarj-  in  that  vear  actually  fell  upon  a  Sunday:  this  was  held  to  be* 
Hnflifient  trial,  aud  lliat  a  trial  by  a  jury  was  not  necessaiy,  although  it  ^U 
an  error  in  luct ;  and  so  the  judgment  was  n- versed. (>fi)  But  in  all  these  cases 
tile  judges,  if  tliey  (vmeeive  a  doubt,  may  order  it  to  be  tried  by  jnrj-. 

HI.  The  trial  \n- tvrtijirate  is  allowed  in  such  oases  where  the  c^'idenec  of 
the  person  certitying  is  the  only  proper  criterion  of  the  point  in  dispute.  For, 
when  the  fact  in  ijuestion  lies  out  of  the  cognizance  of  the  court,  the  judges 
must  rely  on  ilie  -solcnm  averment  or  inlormation  of  persons  in  such  a  slBtion 
as  artords  them  the  most  clear  and  cimipetent  knowledge  of  the  truth.  Ai 
theretlire  such  eviileiice  (if  given  to  a  jury)  must  have  been  conclusive,  the  law, 
to  save  trouble  and  circuity,  permits  the  tact  to  be  determined  upon  such  cer 
titicate  merely.  Thus,  1,  If  the  issue  be,  wlicthcr  A.  was  absent  with  the 
king  in  his  army  out  of  the  realm  in  time  of  war;  this  shall  be  tried(ir)  bv  the 
•3"41     *'''''^'''^"''^'  "'  *'■'■  "liifcscbal  of  *thc  king's  host  in  writing  under  his 

"  J  seal,  which  shall  lie  neiit  to  the  justices.  2.  If,  in  order  to  avoid  an 
outlawry  or  the  like,  it  was  alleged  that  the  defendant  was  in  prison,  ultm 
mun;  at  Bounleanx.  or  in  tho  service  <)f  the  mayor  of  Bounlcaux,  this  should 
have  been  tried  by  the  ccrtitii'atc  ut'  the  mayor;  and  the  like  of  the  captain  of 
Calais. (.))  But  when  this  was  law(;))  those  towns  were  under  tho  dominion  of 
the  ciMwn  of  I'^ngland.  Anil  then-fore,  by  parity  of  reason,  it  should  now  hold 
that  in  similar  cases  arising  al  .Tamaica  or  Jlinorcu,  the  trial  should  be  by  cer 
titicate  from  the  governor  of  thiwe  islands.  We  also  tind(^)  that  the  certi'ficatt 
of  the  ipiceii's  messenger,  sent  to  summon  homo  a  peeress  of  the  realm,  wai 
lormcrly  held  u  sudicienl  (rial  of  the  contempt  in  refusing  to  obey  such  sum 
miMis.  ,'t.  For  matters  within  Ihc  i-ealm,  tho  customs  of  tho  city  of  Loodoi 
shall  be  trieil  by  the  certiti<ate  of  the  mayor  and  aldermen,  certitied  by  thi 
mouth  of  their  recoiiliT  :(r)  upon  a  surmise  from  the  party  alleging  it.  that  thi 
custom  ought  to  be  thus  tried  ;  else  it  must  he  tried  by  the  countri".(j<)  A( 
the  custom  of  distributing  the  clfects  of  freemen  deceased,  of  enrolling  aj 
]ircuiiics.  or  that  lie  who  isfneof  one  trade  may  use  another;  if  any  of  ihes 
or  other  similar  pninls  cimie  in  issue.  But  this  mic  admits  of  an* exoeptio 
where  the  cor|Hiralioti  of  London  is  iHirty  or  interested  in  tho  suit ;  as  in  a 
action  brought  liir  a  penalty  intlicted  by  the  custom;  for  there  tho  reason  o 
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h»  law  irill  net  vtnlvn  *a  pnrtiul  n  trini ;  but  thin  cnMtnm  Hliall  W  det<'nn!tied 

t«  jniy,  umI  nut  I7  till)  miiyor  und  oldernicn  certifj-ing  by  Uiv  mouth  nt 
ir  rttnnler^l)  4.  lu  wiaitt  pai>«s  tbc  ahiTiff  of  London'a  certilicali^  ftball  be 
fes  Snsl  trial ;  ua,  ir  tbe  iMue  b«i  wb«tb<-r  tbc  dcrTendant  bo  s  titixoii  of  Lou- 
Im  or  •  lbrvi){iii<r,( u)  Id  ctme  of  privilof^o  pIcndtKl  to  be  HOod  only  in  tbd  rUy, 
■ivtL  (>f  a  nalmv  M>tnt*whiit  mmilur  to  wbieti  in  tbo  trial  of  tho  nririlcgo  ^ 
A*  HunnwtT,  wbiMi  the  thnnticllor  c-laim*  vfignixam-e  of  the  cnnno  WraaM  onu 
if  Uw  pBrlie*  in  A  'prirllcgeil  p«mon.  Id  tui*  etu»,  the  ehurlcni  eou*  raoo^ 
liiiii  J  Dv  art  of  iiariiaiiK'iit  direct  ibe  trial  of  th«  qnMlion,  whether  a  ^ 
^ril«|fMl  pt>r*oD  or  no,  lo  bo  dc(«rminod  by  tb«  curcitlcato  nnd  notiflnttion  of 
tb«  chancellor  undor  seal,  to  which  it  hath  aW  bdoii  usiial  to  add  an  nffidnvit  of 
bh«fact;  hot  if  tho  parties  K'  at  ifwnc  helweon  th«mwlvwi,  whnhrr  A.  w  « 
■«Bihrr  of  th«  nnlveTHiiy  iir  no,  on  a  |>l«a  of  privilege,  tlic  trial  Hhall  be  then 
yr  jvnr  %tiA  not  by  iba  diauc^lor'*  corliHcHtc ;( f)  hMtauwo  the  chartom  direrl 
Mkly  t^l  tbe  privilege  lie  allowed  on  the  cbaiicctlor'i  (>ortiflcat«  wben  the  elaim 
irf  mienisaiioe  i»  nuon  b;  him,  and  not  wboru  the  ilefV^ndant  himnclf  ploada  his 
■rinlcKv:  ao  that  Uiii  nmat  be  lell  t"  the  ordinarv  coante  of  determiniition. 
L  la  mstWrn  of  eorlmtaatical  jnriiutii-tion,  aa  marrl'Uj'.  and  of  itnime  grnrriil 
ioMarJft  ud  a\»a  enrammunmititms  and  ordrrt,  Ihiwo  and  olhrr  liki-  mnttent 
Aill  fa*  Uie<l  t^  the  bishop'*  ctTtiflciite.tir)  Ah,  if  It  he  plirn<U-d  in  alaitfinvnt 
thai  Um  phdnlin  [«  excomoinnipated,  and  issue  !s  joined  llierfon ;  or.  If  a  man 
riaiata  »n  cuiatt-  bv  ii..'r.'vrtl.  Hh.l  lii.-  t.-niiiil  nllv);..-  \\>v  .l.'iiimMiiint  1.-  l.i-  a  haa- 
Ur:      .  V     I    ■■■     .  ■■■■I  ■:     :■■■■■■■   ■-    i.    ■    v   ■•■' ■  ■■ ■    .1    ■!■    .w,,,  in 


Don)  the  ordinarj-.  i(ut,  in  an  aclrnri  on  the  ciine  lor  ciilliiig  a  man  bantard,  the 
Mendant  having;  pleaded  in  Jiietiticvtion  that  tbc  plaintiff  was  really  so,  this 
waa  directed  to  be  tried  by  a  jury  :(x)  beoatiHe,  whether  the  plaintiff  be  found 
•itkcr  a  general  or  special  bastard,  the  iuHiitieation  will  be  good ;  and  no  ques- 
tion of  special  bastardy  shall  be  tried  by  the  bishop's  certificate,  hut  by  a 
jirT.(y)  For  a  special  bastard  is  one  born  before  marriairc  of  parents  who 
■Aerwards  intermarry;  which  is  bastardy  by  our  law,  though  not  by  tbo 
tedeaiaKtieal-  It  would  therefore  be  impro)>er  to  refer  the  trial  of  that  que»- 
tiuB  to  tbe  bishop,  who,  whether  the  child  bo  bom  before  or  after  mamage, 
will  he  •sore  to  return  or  certify  him  legiiin)ate.(j)  Ability  of  a  clerk  rvvog 
lust  nt^  J 11 )  a'lmiatinn,  institution,  and  deprivation  of  a  clerk,  shall  also  be  *■ 
rtificate  from  the  ordinary  or  inetn>nolilan,  because  of  those 
mpctent  judKo;{6)  but  indurtion  shall  bo  tried  by  a  jury,  because  it 


tried  by  certificate  from  the  ordinary  or  inetn>nolilan,  because  of  these  be  'm 
ibe  BMt  competent  judKc;(()  but  indurtion  shall  be  tried  by  a  jury,  because  it 
ii  a  mailer  of  public  notoriety, fe)  and  is  likewise  the  corporal  InTestitore  of 
the  temporal  profits.  lUfignation  of  a  benefice  may  be  tried  in  either  way ;('') 
bat  ii  seemii  most  properly  to  fall  within  the  bishop's  eogniEanee.  6.  Tbe  trial 
rf  all  rtutoms  and  pmutice  of  the  courts  shall  be  by  certificate  fVora  the  proper 
«<nii  of  those  courts  re^jtectivcly ;  and  what  return  was  made  on  a  writ  by 
ifa>  theriff  or  under-sheriff  nhail  be  only  tried  hy  bis  own  eerti flea («.(«)  And 
Am  mnch  for  those  several  issues  or  matters  of  fact  which  are  proper  to  be 
WM4  by  eertificate. 

IV.  A  foartb  specie*  of  trial  is  that  by  irifnrxf^t,  prr  tffia,  without  tbe  inter- 
WMMB  of  a  jury.  This  is  the  only  melhoil  of  trial  known  to  the  civil  law  in 
*a*^  Ibe  judgois  letl  to  form  in  his  own  breast  his  sentence  upon  the  credit 
•(  ta*  ritbemes  examined  ;  but  it  it  %'ery  mrely  useil  in  our  law,  which  prefers 
tfce  trial  by  jur^'  before  it  in  almost  every  instunw,'      Save  only  that  when  a 


immm  local  act*  for  the  recovery  of  ■mall  debta,  the  claim  of  a  creditor  n 
d  hf  U*  cam  eath  without  tbe  intervention  of  a  jury.^^^iTTT. 
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'widow  biitiM  a  writ  of  dower,  and  tlio  tenant  pleads  that  the  husband  is  not 
dead ;  thin,  Dcin^  looked  upon  a«  a  diluton'  iiica,  ia  In  fhvour  of  tho  widow,  and 
for  greater  cxp^ilJon  allowed  to  bo  tried  by  witneSHeit  exuminetl  before  the 
judges;  and  so,  i<uith  Fineh,(/)  ghull  no  other  eiiiw  in  our  law.  Bnt  Sir  Edward 
Cokc(9)  mentions  soino  others;  iiit  to  tiy  whether  the  tenant  in  a  real  an-tiun 
was  dnty  auniiiioned,  or  the  validity  of  a  ehiiUenge  to  a  juror;  ho  that  Finch'* 
obsen'ution  must  he  conltned  to  the  trial  of  direct  and  not  collateral  iHsuen. 
And  in  every  case  Sir  Kdward  (Joke  lays  it  down  that  the  afflrnrtative  must  be 
proved  by  two  witnetiseH  ut  the  leaet.* 
•3371        *^  ■  ■^''"  "''**  speeicM  of  trial  is  of  great  antiquity,  but  moeh  dis- 

J  used ;  though  still  in  foire  if  the  parties  choose  to  abide  by  it :  I  mean 
tho  trial  by  lerujir  of  battle.*  Thin  secinN  to  Imvo  owed  its  original  to  ths 
military''  spiriL  of  our  nneestors.  joino<l  to  a  superstitious  Irame  of  mind ;  it 
being  in  tlie  nature  of  an  appeal  to  Providence  under  an  apprehension  and 
hope(however  presumptuous  and  uuwarnin table)  that  Heaven  would  give  the 
victor)-  to  him  who  liad  the  right.  The  decision  of  Huits  by  this  appeal  to  the 
God  of  buttles  iw  hy  somesaid  to  have  been  invented  by  the  Burgundi,  one  of 
the  northern  or  Ciennan  clans  that  planted  themselves  in  Gaul.  And  it  is  true 
that  the  first  written  injunction  of  judiciary  combats  that  wo  meat  with  is 
in  the  laws  of  (iundehald.  a.u.  5U1,  which  are  preserved  in  the  Burgutidian 
code.  Yet  it  docs  not  seem  to  have  been  merely  a  local  custom  of  this  or  that 
particular  tribe,  but  to  have  been  the  common  usage  of  all  those  warlike 
people  from  the  curliest  tin)cs.(/i)  And  it  may  also  seem,  from  a  j>assugt.-  in 
VelteiuB  Pater<'ulus.(()  that  the  (iernmns,  when  first  they  became  known  to  the 
Romans,  were  wont  to  decide  all  contests  of  right  by  the  sword ;  for  when 
ijuinlilius  Varus  endeavored  to  introduce  among  them  tho  Roman  laws  and 
method  of  trial,  it  was  looked  upon  (^says  the  historian)  as  a  "novitas  incmjnitx 
tfieciplina;  at  solita  armii  lifcrrni  jure  termimtraitur."  And  among  the  anticnt 
Goths  in  Sweden  we  tind  the  practice  of  judiciary  duels  established  upon  much 
the  same  footing  us  they  tbrmerly  were  in  our  own  countrv.(j) 

This  trial  wus  introduced  into  Kngland,  among  other  Norman  cuntams,  by 
William  the  Conqueror;  but  was  only  used  iu  three  cases,  one  militan-,  on« 
criminal,  and  the  third  civil.  The  first  in  the  court  martial,  or  court  of  chivalfy 
and  honour ;( A)  the  second  in  apjK-als  of  felony ,(0  of  which  we  shall  H]>eBk  in 
*3381     *''*''  ^^^^  bcHik  ;  and  the  llunl  npon  issue  joined  in  a  *writ  of  right, 

■'  tho  lust  and  niost  solemn  decision  of  real  property.  For  in  writs  of 
r\ff\itlh*s  jug  proprictiitis,  which  isfrcquently  a  matter  of  difficulty,  is  in  question; 
but  other  rent  actions  k'ing  merely  questions  of  the  jus  poMeseionis,  which  ara 
nsually  more  plain  and  obvious,  imr  ancestors  did  not  in  them  appeal  to  the 
decision  of  Providence.  Anolber  pretext  for  allowing  it  upon  these  final 
writs  of  riglit  was  also  for  the  sake  of  such  claimants  as  might  havo  the  true 
right,  but  yet,  by  the  death  of  witnesses,  or  other  defeet  of  evidence,  be  unable 
to  pnn'o  if  to  a  jury.  But  the  most  curiouH  n'ason  of  all  is  given  in  the  Mir- 
ror,(in)  that  it  is  allowable  ujton  wurmnt  of  tlie  combat  between  David  for  the 
people  of  Isniel  of  the  one  party,  and  (ioliath  for  the  PbiliHtines  of  the  other 
parly  ;  a  reason  which  j«)i)e  Nicholas  I.  very  seriously  decides  to  bo  inconcla- 
6ive.(w)  Of  bittllc,  tbeivJijre.  on  a  writ  of  right,(o)  we  are  now  to  speak ;  and 
although  the  writ  of  right  itself,  and  of  course  this  trial  thereof,  be  at  present 
much  disused,  yet,  as  it  is  law  at  this  day,  it  may  be  matter  of  curioeity,  at 

[/.r.43S.  ('lCo.Lltl.5fJ. 

<*)]■■>.«.  ('i3n.>vk.p.cu. 

(*l  frM.  -4  DikU.  c  t.  l-i>'. ».  i  'J3. 

(<j  £.:!.i-.  11".  I'Wi^TYi.  F.ir(.lMw.l,fM.t,e.B. 


*  Now  abolUhed.  1<v  "iK  Geo.  III.  o.  46.  psssed  in  consequence  of  a  dofaadaat  baTiBj 
traged  liio  battle  iu  Aaliford  tt.  Tliornton,  I  fi.  ft  Aid.  405.— arawAki, 
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loAj^t  to  inquire  into  :he  forms  of  thiH  proceeding  as  we  may  gather  them  from 
amient  aaihon.(p) 

TIm  last  trial  wj  battia  that  was  wagad  in  the  court  of  oommoD  irieaa  at 

Waatatinatar  (tbooi^h  there  was  aflerwarda(tf)  one  in  the  ooart  of  ehiValiy  in 

1681,  and  aDOther  in  the  coonty  palatine  oi  Jhtrha$n(r)  in  1088)  was  in  the 

thirteenth  year  of  qneen  Elisabeth,  a.d.  1571|  as  reportiMl  by  Sir  James  Dyer,(0 

mad  waA  held  in  Tothill  fields,  Westminster,  "  non  sine  magna  juris  consyUarum 

^ferfurhatiime"  saith  Sir  Henry  Bpelman,(0  who  was  himself  a  witness  of  the 

ceremony.    The  form,  as  appears  tVom  the  authors  before  cited,  is  as  follows : 

When  the  tenant  in  a  wnt  of  right  pleads  the  general  Issue,  via.,  that  he  hath 

aore  right  to  hold  than  the  *demanaant  hatli  to  recover,  and  offers  to    p  ^oqa 

pnive  it  by  the  body  of  his  champion,  which  tender  is  accepted  by  the    i- 

^mandant ;  the  tenant  in  the  first  place  must  produce  his  champion,  who  by 

throwing  down  his  srloTe  as  a  gage  or  pledge  thus  uHfges  or  stipulates  battle 

with  the  champion  of  the  demandant ;  who,  by  taking  up  the  gage  or  glove, 

vtipalatea  on  his  part  to  accept  the  challenge.    The  reason  why  it  is  wa^d  by 

champions  and  not  by  the  parties  themselves  in  civil  actions  is,  because  if  any 

|jarty  to  the  suit  dies,  the  suit  must  abate  and  be  at  an  end  for  the  present,  and 

ibvn*fc»re  no  judgment  could  be  given  fbr  the  lands  in  q^uestion  if  either  of  the 

aarties  were  slain  in  battle  :(ti)  and  also  that  no  person  might  claim  an  exemption 

from  this  trial,  as  was  allowed  in  criminal  cases  where  the  battle  was  waged  in 

ptmon. 

A  piece  of  ground  is  then  in  due  time  set  out  of  sixty  feet  square,  enclosed 
with  lists,  and  on  one  side  a  court  erected  for  the  judges  of  the  court  of  com- 
ttoo  pleas,  who  attend  there  in  their  scarlet  robes;  and  also  a  bar  is  prepared 
fo  the  learned  sergeants-at-law.  When  the  c*ourt  sits,  which  ought  to  be  by 
ioiriAing,  proclamation  is  made  for  the  parties  and  their  champions,  who  are 
intnidaced  by  two  knights  and  are  dressetl  in  a  coat  of  armour,  with  red 
•aiidaK  bare-legged  from  the  knee  downwards,  bare-headed,  and  with  bare 
ina*  to  the  elbows.  The  wea|>ons  allowed  them  are  only  batons  or'stavos  of 
SB  ell  long,  and  a  four-conierod  leathern  target;  so  that  death  ver}*  seldom 
«a«Qfd  this  civil  c*oml)at.  In  the  court  militar\',  indeed,  thev  fouirht  with  sword 
JL-^ ;  tADce.  a<*cuniin^  to  Spoliiiaii  uii<l  Hushwortli ;  a^  likewise  in  France  only 
T. .>.&««  ftiu^ht  with  tin*  hucklvr  and  baton,  ^ontliMuoii  unnod  at  all  points.  An<l 
ij^ifi  thin  and  other  rirt'um stances,  the  prt^siiient  Montosquit>ui  r)  hath  with 
r^at  in;;t'nuity  ni>t  only  diHluciMi  the  impious  custom  of  private  duols  u|M>n 
itiA^nary  |»(»ints  of  honour,  hut  hath  also  tractHi  the  heroic  madness  of  knight- 
tmiitry  fnjm  the  s;inu'  original  of  judieial  (*oml>ats.     But  to  pnK*eiHl. 

■WlH-n  the  champions  thus  armed  witli  batons  arrive  within  the  lists  r«o4A 
vr  I'A'-r  of  fonibat.  the  ehanipi<»n  of  tlie  tenant  tlien  takes  his  adver-  1- 
ur\  K-y  the  hand  and  makes  oath  that  the  tenements  in  dispute  are  not  the 
rjTfil  'ff  tho  demandant;  and  tiie  clianipion  (»f  tiie  dtMuandant  tlien,  taking  the 
■  'J:vr  hy  the  hand,  swears  in  tiie  same  manner  that  they  are;  so  that  each 
'tampii'U  is,  or  oiii^ht  to  he,  lln»n>u;;iily  persuaded  «>f  tlie  trutli  of  the  causi*  he 
tjtii*  dr.  Next,  un  oath  against  M»n*erv  and  enehantment  is  to  W  taken  hv 
'■-.*;  the  ehampioiis,  in  this  or  similar  form: — "  Hear  this,  ye  Justicvs,  that  1 
kjTr  thi-  «lay  neiiiier  eat.  drank,  nor  have  upon  me,  neither  Imne,  stone,  ne 

r^*-.  u«»r  anv  enchantment,  soirerv.  or  witchcraft,   where!>v  tlie  law  of  (io<i 

•  •  » 

r-kv  \»-  Aha*«^<d  or  the  law  of  the  devil  exalted.      So  help  me  (lod   and  hi» 

Tar  luttle  is  thus  bi*^un,  and  the  com  hat  ants  are  Inmnd  to  fi^ht  till  the  stars 
K''f*rw  in  theevfuin;;;  ami  if  the  champion  of  the  tenant  can  defend  himself  till 

*  '  *(ar»  afi|>**ar,  the  tenant  shall  prevail  in  his  eause;  for  it  is  snlficient  for  him 

*  '^'.itritain  hi^^  gnmnd  and  make  it  a  drawn  hattle,  he  heing  aln^ady  in  |>osscs- 

*  --ti.  but  if  victor)'  ileclares  itself  ft>r  either  party,  for  him  is  jutlgment  finally 


'  •-••I  f  •  f  a.    rn   .Vff.  ItrFF.  t.l.  2.    .Vt.  .Vir.  tit 
^  *^m0.  M.  sn.  (mAL  IXU. I  T«w-I»j»<k.    £t  KJw.  III. 

-  rwt.1.  td.  liy»T.  aiii    :!lo*i'i47. 
-•  U**  GMi  ««L],pMtXU.  Ill    l»Rjm.  ajl. 


,••  I>V.T.  KOI. 

.(      l.|,Mi.    t(U. 


'•iC>i.  Utt.  2»4.    Dftmn^ 
{*,  Sp.  L.  b. '».  c  at,  21. 
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^iven.  This  victory  may  arise  from  tho  death  of  either  of  the  champions ;  which, 
indeed,  huth  rarely  happened ;  the  whole  ceremony,  to  aay  tho  truth,  bearing  k 
near  reeemblaneo  to  certain  rudo  athletic  divcrBions,  which  are  probably  dcrivtil 
fi-oin  this  original.  Or,  victory  is  obtained  if  either  champion  proves  recreant, 
that  i»,  yields,  and  pronounces  the  horrible  word  of  craven;  a  word  of  dis^rmM 
and  obloquy  rather  than  of  any  determinate  mcaniiifr.*  But  a  horrible  wont 
it  indeed  in  to  tho  vanquished  champion  j  since,  as  a  punishment  to  him  fur 
forfeiting  tho  land  of  his  principal  by  pronouncing  that,  shameful  word,  he  is 
condemned  as  a  recreant  amittere  liberam  legcm,t\\atK,  to  become  infamous,  und 
not  to  bo  accounted  liber  et  legalis  homo ;  being  supposed  bj'  the  event  to  be 
proved  forsworn,  and  therefore  never  to  bo  put  upon  a  jury  or  admitted  as  a 
witness  in  any  cause. 

*9Ai-\  *Tnis  is  the  form  of  a  trial  by  battle;  a  trial  which  tho  tenant  or 
J  defendant  in  a  writ  of  right  has  it  in  his  election  at  this  day  to  demand, 
nnd  which  was  the  only  decision  of  such  writ  of  right  after  the  Conquer't,  till 
llenrv  the  Second  b^  consent  of  parliament  introduced  the  prand  aasize,^v^^ 
peculiar  Hpcuies  of  trial  by  jun-  in  concurrence  therewith,  giving  the  tenant  bis 
choice  of  either  the  one  or  tlie  other.  Which  example  of  discountenancing 
these  judicial  combats  was  imitated  about  a  century  afterwards  in  France,  by 
an  edict  of  Louis  the  Pious,  a.d.  12G0,  and  soon  after  by  the  rest  of  Europe. 
The  establishment  of  this  alternative,  Ghinvil,  chief  justice  to  Henry  the 
Second,  and  probably  hin  adviser  herein,  considers  us  a  most  noble  improvement, 
Bs  in  fact  it  was,  of  the  law.(j) 

VI.  A  sixth  sjK'cies  of  trial  is  by  tragcr  of  law,*  vadiatio  legis,  as  the  foregoing 
is  calU-d  Kager  of  Inittle,  vadiatio  dm-lli;  b(.>canse,  as  in  the  former  case,  the 
defi'nduiit  gave  a  pledftc,  gajjc.  or  vadium,  to  tr\'  the  cause  bj-  battle;  «>  here 
be  was  to  ])ut  in  sureties  or  radios  that  at  sucHi  a  day  he  will  make  his  law, 
that  is,  take  the  benefit  which  the  law  has  nllowed  him.fy)  For  our  ancestors 
considered  that  there  were  niiniy  caucs  where  an  innocent  man  of  good  credit 
might  be  overlK)nie  by  a  multitude  of  false  witnesses,  and  therefore  established 
(his  species  of  trial,  by  the  oath  of  tho  defendant  himself;  for  if  he  will  abso- 
lutely swear  himself  not  cliargcalilc,  and  apjjears  to  be  a  ]>erson  of  reputation, 
bo  dhall  go  free  and  forever  acquitted  of  the  <lebt  or  other  cause  of  action. 
'34"1  *Thi»  method  of  trial  is  not  only  to  be  found  in  the  codes  of  almost 
'  'i  all  the  nnrtliern  nations  that  broke  in  ui>on  the  Itoman  empire  and  esta> 
blishod  ]H'tty  kingdoms  upoii  its  riiins;(2)  but  its  original  may  also  be  traced 
us  litr  back  us  the  Mosuical  law.    "  If  u  man  deliver  unto  his  neighbour  an  »m, 

(')  .\iqm>l.  Nil.  I.  )  a.  ailn  ilffiin  il  inrfrtrimli  rtrN.  i/wrl  fn  m  ritti  htrfmir 

1*1  Kt  ntdfm  m-tffM  aufMa  r^^lf  ^^nhtitm  bjirjI'ArH.     mubL  nrnttfitir^m.    £f  n'/ttiUiU  r&H  Bipiriivtf  prt^-t  ^ 

qw  r<A>  lKimiit*m.rl  ifMhu  inlrgrilali  (in  nilntribrmi-  dUtHtjin  rh  niti'ilirr  IV  ^tvldun,  prr  Im-lkimm  iiliml 
fiiKliir.Kf,  Kfiwii^qiiWuwi  iMinM  f*  li'i-n  Ifurmrnla     »aitliMiimlinmmcdliaitaec,liTalluir.ri»lil*r.  L.t,t.S. 

prr  k-*  nmliitfU.  iiufmUm  n  prrm-ilimr  mnrtii  n'lirnvm        (■!  I^  L.  b.  K  c.  13.    ^Ilrrnh.  dt  jtm  A.KM.  i  1,  (.  *. 

rrvlfntuiiftliriMm, rtt  talttm  y  nnnv infiimitr»i-itr^-rium     Fi-ml. 1. 1. 1, 1,  Iti.'ffi. 

'The  woril  "muvn"  has  an  olivinuK  and  intcllifHble  meaning  from  the  occtwion  on 
whieli  it  JM  emiiloyed.  It  is  of  Aufiloi'^xon  derirntion,  (criLflan,)  and  m«ins  to  ^mir^  to 
liep.  or  to  iiii|ilori'. — whirl)  to  (In  nX  an  uilvprsiiry  in  combat  wns  hel<l  to  be  cowardly  *nil 
(li>h<iiiouriit>li'.  hon-pvcr  hni>el(-Ns  the  conflict,  in  tho  nge  of  chivalry.  See  Kenddll'i 
Arjnniicnt  cm  Tiiid  liy  ll;ittl.'.  14.1.  n.— ('iiittv. 

•'{'Jic  rijihl  to  wjific  law  in  an  action  of  debt  on  pimple  cortract  utill  cxista.  Seo  Rarrr 
fir.  KoLinKon.  I  IVmi.  &  Put.  Xi-w  Hc(>.  *J<I7.  In  the  cuse  of  K\nn  rj.  William*,  (2  B.  i  0. 
.'i:iN.)  the  ili-rcnd]nit  Iniviii;;  n-:i;.r,.,|  Iijh  Ihw,  nnd  the  miuttor  oMigned  a  dny  for  him  m 
ritlnc  in  and  in'rii-ct  it.  In-  n]i|<)icd.  liy  hix  rouniu>l,  to  tliP  court  to  omign  the  number  cf 
coini>iir)taton<  wilti  whiiiii  li<'  sliould  I'onio  to  (lerfcct  it,  on  the  ground  Iliat.  the  number 
licing  uncertain,  it  km  tlic  duty  of  the  court  lo  siiy  liow  many  were  neecxMiry :  but  ihr 
iiiurl.  l«'in(!  dixini-limit  to  iv**i«t  llic  n-vivjil  of  thiB  ol)»olelo  mode  of  trial,  reftued  tlie 
n|>|ilientiuii.  Hiiil  left  the  di'lendiiiit  to  brinj;  i^ueh  numlier  an  he  should  be  adviiutl  wen 
Kuttieient  :nndo)Men'i«l.  thiit  irihei'lniiitilf  wcrenot  untiHfinl  with  the  number  IwMifhl, 
the  III  licet  ion  would  1>c  ojien  lo  him,  and  then  the  oourt  would  hear  both  sides,  fltt 
(Icrenilnnt  al'tem'uriN  giri'iinrcd  to  lirinp  eleven  compurgators;  but  the  plaintiff  abw- 
don«l  the  action.    '1  1(.  &  C.  S;!«.    4  I)owl.  A  Hyl.  .1.— Ckittt. 

Abolivhod  by  3^4  W.  IV.  c.  4-J,  s.  13.— Stewart. 
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or  mn  oz,  or  a  sheep,  or  any  beast,  to  keep;  and  it  die,  or  be  bart,  or  driven 
avay,  DO  man  seeing  it;  then  shall  an  oath  of  the  Lord  bo  between  them  both, 
that  be  hath  not  pat  his  hand  unto  his  neighbour's  goods;  and  the  owner  of  it 
•hail  acoept  thereof,  and  he  shall  not  make  it  good,  (a)  We  shall  likewise  be 
able  to  discern  a  manifest  resemblance  between  this  species  of  trial,  and  the 
canonical  purgation  of  the  popish  clergy  when  aceusea  of  any  capital  crime. 
Tbe  defenaaDt  or  person  accused  was  in  both  cases  to  make  oath  of  his  own 
ianooencet  and  to  produce  a  certain  number  of  compurgators,  who  swore  they 
belitfTcd  his  oath.  Somewhat  similar  also  to  this  is  the  sacramepUum  decisiimiSt 
or  the  voluntary  and  decisive  oath  of  the  civil  law  ;(6)  where  one  of  the  parties 
tu  the  «uit,  not  being  able  to  prove  his  charge,  offers  to  refer  tbe  decision  of  the 
caa<^f  to  the  oath  of  his  adversary ;  which  the  adversary  was  bound  to  accept, 
or  tender  the  same  proposal  back  again ;  otherwise  the  whole  was  taken  as  eon- 
fr<«ed  by  him.  But,  though  a  custom  somewhat  similar  to  this  prevailed  for- 
merly in  the  city  of  London,(c)  yet  in  general  the  English  law  does  not  thus, 
like  the  civil,  reduce  the  defendant,  in  case  he  is  in  the  wrong,  to  the  dilemma 
uf  either  confession  or  perjury :  but  is  indeed  so  tender  of  permitting  the  oath 
to  be  taken*  even  upon  the  defendant's  own  request,  that  it  allovrs  it  only  in  a 
Trry  few  cases,  and  in  those  it  has  also  devised  other  collateral  remedies  for  the 
{lartv  injured,  in  which  the  defendant  is  excluded  iVom  his  wager  of  law. 

""fhe  manner  of  waging  and  making  law  is  this.     He  that  has  waged,    r^oio 
ur  ^wn  security,  to  make  his  law,  brings  with  him  into  court  eleven  of    ■- 
h!!k  neighbours :  a  custom  which  we  find  particularly  described  so  early  as  in 
tbe  irague  between  Alfred  and  Guthrun  the  I>ane;(<<)  for  by  the  old  Saxon  con- 
stitution every  iiian*s  credit  in  courts  of  law  depended  u|K)n  the  opinion  which 
;..«  !i«ii:lj|H»ur>«  had  ot'liiH  vomcity.    The  defendant,  then  otaiidin;^  at  tlic  en<i  of 
:b»'  l>;ir.  iH  udnioni)«heil  t»y  the  jud^enof  the  nature  and  dan^^er  of  a  falno  oath.((') 
A:.i  if  he  .Htill  |>erhi!4tH,  he  iH  to  re[K'at  this  or  tlie  like  oath  : — **  Hear  this,  ye  jus- 
:ui-.  tliat  1  do  not  owe  unto  Richard  Jonei»  the  Huni  of  ten  ]>oundM,  nor  any 
>i«iiy  thenH»t*.  in  manner  and  form  an  the  said  Kichard  hath  declareti  against 
Viv.     S»  help  me  Ciod."     And  then»u|)on  his  eleven  neii^liUmrs,  or  comjmrga- 
*•  >.  •^httll  avow  u|>on  tlieir  oathh  that  tliey  believe  in  their  eonsoienees  that 
mc  -aith  truth;  so  that  himself  must  be  sworn  tie  jifhliUttt;,  txiid  the  eleven  «/d 
'  * ii-txttt.y  r )     It  is  hehi  indeed  by  later  authorities.^//)  that  fewer  than  eleven 
'-•  :u I tiir gators  will  do:  hut  Sir  Kdwani  (*oke  is  ]K)sitive  that  there  must  W  this 
..mt^T.  and  his  <»pinion  not  only  st^ems  foun(ie<l  upon  better  authority,  but  also 
'.f-'fi  U-iter  ri'SMMi :  tor,  as  wa^er  of  law  is  equivalent  to  a  verdict  in  the  de- 
V'^unc  s  favf»ur,  it  ou^ht  to  l>e  eHtablisiuHi  l»y  the  same  or  equal  testimony, 
-Aiuviy.  by  the  oath  of  twdve  men.     Aud  so  indeinl  (ilanvil  exi)resses  it,(A) 
'^r.t'if  Jtf^itt'uiui  i;i(i/iu;**  and  in  9  llonrv  111.,  when  a  defendant  in  an  action 
•:  irl't  wa^'«l  his  law,  it  was  adjudi^ed  hy  the  court  **  tjiovi  </</«7i//<i/  se  dutjiiecima 
'.M«  *'  I .     Thu-«.  to<».  in  an  author  of  the  a^e  of  H<iward  the  First.<A-)  we  read, 
:  *;ntiiCiihitur  nuj<  iiti  Ittjem  suitm  iluodtcimti  nuinu,"     And  the  antient  triMitise, 
♦-v:ii*«l,  iP^v^Tstte  titJi  ruiirfjf,  expressly  eontirms  Sir  K<iwanl  t*oke*s  opinion. (,/) 
'It  mu«t  IfO  however  ol>ser\'e<l,  that  so  lon^  as  the  custom  continued     r^ioit 
(  )in«*lui  sni;  the  /k'tfii,  the  #w«Y,  or  witnesses  to  pve  jii-ohahility  to  the     ^ 
;>.A.{t;;^  ••  •leinand.  M>f  which  we  s|>oke  in  a  former  chapter,)  the  defendant  was 
:•«''.  \^l  to  i^a^e  hin  law  unless  the  i^trta  was  tii*>t  ]inKluctHi  and  their  testimony 
■  *•  I'^und  o>nj»i«»tent.     To  this  purposi*  speaks  ituufmi  carttij  c.  2><.     **A'm//i^<  6<i/- 
i»  ir  /\rttn»  jt-iHtit  aiiquem  ad  Uytm  tlnn^^t^.s(^lm,*'  yihni  is,  wapT  of  Uittle. )  **  mo 
:  ^  1-  /!*.-  hfif/ii/*  (that  is,  wa^^er  of  law, )  "  >///«/*//W  /'///mWii  .^ua"  { that  is,  merelv  by 
-."  rwant  or  dvviskrniwn,)  **  sine  tt'i*td»us  jititltfntA  itd  hoc  intiurttA.*'     Which  I'leia 
•»-*•  txplAin«:(m;  •*«'  /We/ijr  strtum  pnMJujrrd,  tt  roncttrdts  invvniantur^  tunc  reus 
^*'^rj  r^Jiare  Ityem  9uam  contra  pttvuttm  tt  cuutra  mvtam  sunm  prodttam;  sed  si 
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aecta  variabilis  inveniatur,  ertunc  non  tenebitur  legem  vadiare  contra  tedam  illam.' 
It  id  true,  indeed,  tlint  Flota  expressly  limits  the  Dumber  of  compurgators  to  be 
only  double  to  thut  of  the  seda  produced ;  "  ut  ti  duos  vd  trcs  t^ts  produjtrU 
ad  probandum,  oportet  quoil  de/eiisio  fiat  per  qnntuor  vel  per  sex ;  ita  quod  pro  quo- 
libet  teste  duos  produriit  juratores,  usque  ad  duodccim  :"  so  that  according  tu  this 
doctrine  the  eleven  conipiii-^rutors  were  only  to  be  produced,  bnt  not  all  of  them 
tiPorn,  unless  the  siTta  consiNte^l  of  six.  But  though  this  nii^ht  possibly  be  th« 
rule  till  the  production  of  the  secta  was  gtiiierally  disused,  since  that  time  tbc 
duoiiecima  manus  iteums  to  have  been  generally  required. (n) 

In  the  old  Sncdisli  or  Ciuthic  constitution,  wager  of  law  was  not  only  per 
mitted,  as  it  still  is  in  criminal  cases,  unlcKK  Ilie  fact  be  extremely  olcar  utfaiiiBt 
the  prisoner ,(e)  hut  was  also  iibsolm«ly  required,  in  many  civil  tusei* :  which  as 
author  of  their  own(j))  very  justly  charges  us  being  the  source  of  frequent  per- 
jurj-.  This,  ho  tells  us,  was  owing  to  the  iiopish  ecclesiastics,  who  introdurcd 
this  method  of  purgation  from  tlivir  canon  law,  and,  having  sown  a  plentiful 
*34'>1  ^^^^  ^^  oaths  *in  all  judicial  proceedings,  reaped  aftei-wiirds  an  ample 
J  har\-eKt  of  {>erjurica:  for  pcijurios  were  punished  in  part  by  pccuniaiy 
flnos,  payable  to  the  colters  of  the  church.  But  with  us  in  England  wager  ot 
law  is  never  required;  and  is  then  only  admitted  where  an  action  is  brought 
Upon  such  matters  us  may  be  sujiposed  to  be  privately  transacted  between  tbs 
parties,  and  wherein  tlie  ilotliidunt  niny  l>c  ])resuHied  to  have  made  satislttctioa 
without  being  able  to  prove  it.  Thercfoi'u  it  is  only  in  actions  of  debt  upoa 
simple  contract,  or  for  amei-L-ement,'  in  uctions  of  detinue,  and  of  account,  where 
the  debt  may  hare  been  paid,  the  giHids  restored,  or  the  account  bulunced,  with- 
out any  evidence  of  cither ;  it  is  iinly  in  these  actions,  I  say,  that  tbo  detcndint 
is  admitted  to  wage  his  law  ■.^q^  so  that  wager  of  law  lieth  not,  when  there  t« 
uny  specialty  (as  a  bond  or  deed)  to  charge  the  defendant,  for  that  would  be 
cancelled,  if  satisfied ;  but  when  the  deht  groweth  by  word  only :  nor  doth  it 
lie  in  an  action  of  debt,  Ibi-  iim-ars  of  an  nci-ouiit  settled  by  auditors  in  a  tormer 
action.{r)  And  liy  such  wager  of  law  (when  admitted)  the  plaintilf  is  pcr- 
petuully  burred;  tor  tbo  law,  in  (he  simplicity  of  the  anticnt  times,  presumed 
that  no  one  would  forswear  hiniM<lf  liir  any  worldly  tbing.(3)  Wagt^r  of  law 
however,  lietli  in  a  ivnl  action,  where  the  tenant  alleges  he  was  not  le^lly  snia- 
moiied  to  ap]H'ar,  as  well  as  in  niei-c  jn'raonal  contracts. (() 

A  man  oullawed.  altaiiitcd  tor  tiils^  verdict,  or  for  conspiracy  or  perjuiT,ar 
otherwise  l>ci-<>ine  intiimoiis,  as  by  ]ironounciiig  the  horrible  word  in  a  trial  by 
iialtic,  shall  not  be  pci-iuitlcd  to  w:ige  his  hiw.  Neither  t-hall  an  infant  under 
the  any  of  Iwenty-niic,  lin-  Ik-  caniiol  l>e  admitted  to  his  oath ;  and  therefnre. 
on  the  other  liatid,  llie  ccun-sc  (if  justice  shall  tlow  cfjually,  and  the  defendant, 
wliciv  an  iuljint  in  pUiiiilitV,  shall  imt  wage  his  law.  But  a  feme-vovert,  wiicn 
joiiiid  witii  hci-  IiusImij'I,  iiiav  be  adniiltcd  to  wage  her  law,  and  no  alien  sliall 
doit  inbisown]a]igm)g>.r'l' 

-.  that  where  u  man  is  compellable  Ity  law  to  do 
nines  eivditur  to  another,  the  detendaul  in 
•  I  wasie  his  law ;  fbr  then  it  would  be  in  (ho 
i|  lifst  a'fainst  the  inclinations  of  his  emlidtr, 
r>ii(  wheiv  the  plaintilf  hath  given  voluntan' 
may  wugi':  his  law ;  for  by  giving  bim  suco 
nie  ti'siiniony  tluit  ho  is  one  whose  eharavler 
i|iU'  il  is  that  in  an  action  of  debt  against  a 
i-.  the  ilifendant  shall  not  wage  bis  law ;  ler 
ler.  and  <jiigh(  not  to  sufler  him  to  ]H>rtsh  for 
■  it  is  liir  ihe  boardor  dietof  a  man  at  Hberiy. 
II  attiirney  fur  bis  fees,  the  defendant  caiinut 
ci  ID  Krp.  lua, 


that  ca.-^-  xhall  n 

igwhere 

by' he   bee 
■nnitletl  |. 

jHiwerof '■ 

and  alU- 

credit  U 

CIV'iit  tl 

rwaVl--'  1 
1  the  «le 
le  plaint 

feiidaiil. 
ill  )liis   1: 

lli'en'he 
liiiiM'lf  Ixi: 

ma\-  he 

I  rust  I'd. 

r.H.n 

this   |,ri,„. 

jirisDiicr  by  a  gaolir  ffir 
the  gaoler  caiin"!  ivtiij-e 
waiil  <'f  sustenance,    llul 
In  an  action  of  debt  bro 

hi,  vi,nu,l 
Li;;bt  by  a 

•  ■  sii-'inh.."*. 

«.).j^'9r.». 

the  <li>l'er 

■oiirt  not 
iiiiuit  e<>i 

..!■  m-..r.l 
lid  not  HO 

:-.  forir  th. 
ige  his  law. 

PRIVATE  WRONGS.  Vffi 

■  hw,  beMoM  tfa«  plaintiff  in  cy>inpeUaMe  to  bo  his  attorney.  And  ro, 
mnl  b«  rvUiDed  nccordinj^  to  llic<  etatute  of  labonrars,  5  Elis.  c.  4,  whicli 
ill  Mnjcte  pfinimn  of  a  onrtnin  affv,  iind  not  Imrin^  othpr  vtaible  means 
iMod,  to  go  out  tn  Nvrric*! ;  in  ati  Hi-tivn  of  tl(<lit  for  thi<  wa^s  of  sucfa  a 
Um  nuMtor  ■hall  not  ytngm  Iiim  law,  lici^nuiw  tliv  plaintiff  wim  troRipollablo 

Bui  it  bad  been  otberwiae  had  the  hiring  bcun  by  special  cuntract, 
WBOftliDjK  Ui  the  statu  10.(10) 

I  oue  wluiro  K  conl*m]>t,  trespaes,  deceit,  or  any  injury  with  fnrff  in 
■fptiosi  the  dcfondAtit,  n  lio  permitted  to  wajfe  liis  law  :(j)  for  it  is  Im- 
to  prraumo  ho  hn«  Knlioflcd  the  plaintiff  hia  demand  in  puch  caatw  where 
I  aiT  aiir<>rtnin  and  Irll  to  hn  nMcwud  hy  a  jury.  Nor  will  tho  law 
tdrfcodani  with  an  oath  to  diK:hurgi<  liiinitdi'  wht-rv  tho  privsto  itnartr 
)d  a*  It  wen  with  a  public  orime,  that  of  forec  and  violenim;  wmoB 
•  aqnlTalKDl  tJt  Ibo  ]iurgailfiii-oaih  of  the  civil  law,  which  ourn  haa  ao 

•^tMi 

Btorv  and  a'ImiuiHtniton',  when  ctmrged  for  the  debt  of  the  de-  raoi-j 
hall  not  h«  admitted  to  wbro  their  lBW:(y)for  no  man  can  with  L 
ooanrnce  wagv  law  of  another  maR'a  contract;  that  in,  awear  that  he 
itvrrd  into  it.  or  at  tcMt  tbot  he  privately  ditichnrffed  it-  The  king 
hia  prvnt^tivo  ;  for  a*  nil  wiigur  of  law  import*  a  rcflwlion  on  tho 
fur  dislxitnwtv,  thrrvforc  thnre  ahall  be  no  furli  wagiT  on  avtiona 
by-  W.ta  ';       Awi  thi-.  i.r<TUf,-niiv.-  .-xl<'ii'N  iiri<I  U  ■■nminmu.'aU-d  l»  hia 

i..i  .■      .   .,.■.  ■      !■.■■  .   .  .1  -■■  1  .  ;■     -       ■■       ".  'i ii.-i'i.T  |-..-tidebt 

l-         ■  ,        ■        . 

[!..  ■  Kiire  a 

■nrvproachuMo  churaclor  :  and  it  aJM)  wait  confined  to  Huch  cases  where 
aight  he  sujipoHcii  to  Im  discharged,  or  satisfaction  made  in  private, 
any  witnciuicH  to  attcxt  it:  and  many  other  prudential  restrictions 
ink^  thia  indul);encc.  But  at  length  it  was  considered  that  (even  under 
Mtii<'tions'i  it  llm'w  too  frrtM.  a  temptation  in  the  way  of  indigent  or 
e  mvn;  and  therefore,  hy  degrccM,  new  remedies  wore  devised,  and  new 
'  action  wcr«  intmdiicfd,  wherein  no  defendant  is  at  liberty  to  wage  his 
»  that  now  n'l  pluintilt'  need  at  all  apprehend  any  danger  from  the 

■  of  his  delit'ir'M  conscience,  unless  he  voluntarily  chooses  to  rely  on 
n»ry'»  venicity  hy  l>riiiging  an  obsolete  instead  of  a  modem  action. 
re,  one  slnill  hiirdly  hiiir  at  present  of  an  action  of  debl  brought  upon  a 
onlrsct ;  llinl  JK'ing  MU|iplied  by  an  action  of  tmpast  on  thf  case  for  the 
<■  a  priimi'it'.  or  •i.-'fiiirijixif ;  wherein,  though  the  specific  debt  cannot  be 
d,  ret  damages  nizi}'.  eijuivalent  to  the  specific  debt.  And,  this  being 
n  of  trr-jia"!*.  no  law  can  be  waited  therein.  So,  instead  of  an  action 
V  to  n'cover  the  vi-ry  thing  deiaincil,  an  action  of  trespass  on  the  case 
and  r.*nr<Tj'i../t   is  usiiuUy  brought;  *wlu'r".'in,  though  tne  horse     fMjo 

■  *pe<-itic  chullel  ciitinot  bo  had,  yet  the  defendant  shall  pay     *■ 

I  for  the  conversion  eijual  to  the  value  of  the  chattel;  and  for  this 
also  no  wufU'r  of  liiw  is  allowed.  In  the  room  of  actions  of  acfounl,  a 
qait}-  is  usually  filed,  wherein,  though  the  defendant  answers  upon  his 
t  Mich  oath  i^  not  conclusive  to  the  plaintiff,  hut  he  mar  prove  every 
<y  other  evidence,  in  <-onlradiction  to  what  the  defendnnt  haa  sworn. 
aaiKer  of  law  is  unite  out  of  use.  being  avoided  by  the  mode  of  bringing 
m  ;  but  Htill  it-  is  not  out  of  force.  And  therefore,  when  a  new  statute 
penally,  and  ;;ives  an  action  of  debt  tiir  recovering  it,  it  is  usual  to  add, 
I  BO  wager  of  law  shall  Ih?  allowed:  otherwise  a  hardy  delinquent 
cape  any  penalty  of  the  law,  hy  swearing  he  had  never  incurred,  or  else 
harj^vd  It. 

•ix  apeciea  of  trials  that  we  bare  considered  in  the  present  chapter 
lud  ID  certain  special  and  eccentrical  comcs;  where  the  trial  by  the 
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country,  per  pais,  or  by  jury  would  not  be  so  proper  or  cffectnal.  In 
chapter  we  shall  consider  at  large  the  nature  of  that  principal  cri 
trutn  in  the  law  of  England. 


CHAPTER  XXIII.    * 
OF  THE  TRIAL  BY  JURY. 


♦3491  *The  subject  of  our  next  inquiries  will  be  the  nature  and  n 
-*  the  trial  by  jury;  culled  also  the  trial  per  pais,  or  by  the  country 
that  hath  been  used  time  out  of  mind  in  this  nation,  and  seems  to  h 
coeval  with  the  fii^st  civil  government  thereof.  Some  authors  have  end 
to  trace  the  original  of  juries  up  as  high  as  the  Britons  themselveSi 
inhabitants  of  our  island ;  but  certain  it  is  that  they  were  in  use  an 
earliest  Saxon  colonies,  their  institution  being  ascribed  by  bishop  Nid 
to  Woden  himself,  their  great  legislator  and  captain.  Hence  it  is,  that 
find  truces  of  juries  in  the  laws  of  all  those  nations  which  adopted  tl 
system,  us  in  Germany,  France,  and  Ital}" ;  who  had  all  of  them  a  tribo 
posed  of  twelve  good  men  and  true,  "  boni  homines"  usually  the  vassals  o: 
of  the  lord,  being  tlie  equals  or  peers  of  the  parties  litigant ;  and,  as  t 
vassals  judged  each  other  in  the  lord's  courts,  so  the  king's  vassals,  or  i 
themselves,  judged  each  other  in  the  king's  court.(ft)  In  England  we  fii 
mention  of  them  so  earl}^  as  the  laws  of  king  Ethelred,  and  that  not ; 
invention.(c*)  Stiernhook(6?)  ascribes  the  invention  of  the  jury,  whic 
Teutonic  language  is  denominated  nembda,  to  Hegner,  king  of  Sweden  i 
mark,  who  was  cotemporary  with  our  king  Egbert.  Just  as  we  are  apt  t 
*3501  ^^*®  invention  of  this,  and  some  *other  pieces  of  juridical  polit 
•^  superior  genius  of  Alfred  the  Great;  to  whom,  on  account  of  W 
done  much,  it  is  usual  to  attribute  every  thing;  and  as  the  tradition  ol 
Greece  placed  to  the  account  of  their  own  Hercules  whatever  achieven 
performed  superior  to  the  ordinaiy  prowess  of  mankind.  Whereas  t 
seems  to  be,  tiiut  this  tribunal  was  universally  established  among  all  the  ] 
nations,  and  so  interwoven  in  their  very  constitution,  that  the  earliest 
of  the  one  give  us  also  some  traces  of  the  other.*  Its  establishment 
and  use,  in  this  island,  of  what  date  soever  it  be,  though  for  a  time  gn 
paired  and  shaken  by  the  introduction  of  the  Norman  trial  b}*  battle,  wa 
so  highly  esteemed  and  valued  by  the  people,  that  no  conquest,  no  ol 
governnient,  could  ever  prevail  to  abolish  it.  In  magna  carta  it  is  m 
once  insisted  on  as  the  principal  bulwark  of  our  liberties ;  but  espe 
chap.  29,  that  no  freeman  shall  be  hurt  in  either  his  ])erson  or  propeit 
per  legale  jutlirium  pariuni  i>unrum  vd  per  legem  terra\*'  A  privilege  ' 
couched  in  almost  the  same  words  with  that  of  the  enqwror  Conrad,  1 
dred  years  before  :(t')  **  nnno  bcneficium  suum  perdat,  nisi  secundum  con$u 
antecesaorum  nu{<trurum  et  per  judicium  parium  suorum."  And  it  was  ever  ei 
in  all  countries,  a  ])rivilege  of  the  highest  and  most  beneficial  nature. 

But  I  will  not  miss])eiid  the  reader's  time  in  fruitless  encomiums 
method  of  trial ;  but  shall  ])roceed  to  the  dissection  and  examination  of 
its  parts,  from  whence  indeed  its  highest  encomium  will  ariHC;  since,  t 
it  is  searched  into  and  undei^stood,  the  more  it  is  sure  to  be  valued.  An 
a  species  of  knowledge  most  absolutely  necessar}*  for  every  gentlemtt 

(■)  Z*'  j"rf  Sitx'^inim,  p.  \'2.  (')  /V  jnrf  Sne(mum,  1. 1,  c.  A. 

(*)  Sp.  I<.  h.  :ui,  c.  l^.     < '.ipttiil.  Lud.  pii.  a.p.  vSlO.  c.  2.  {»)  LL.  iMtffob.  /.  3,  (.  8,  /.  4. 

(•>  >Vilk.  LL.  AngL  Six.  117. 


*  The  Athenians,  according  to  Sir  Wm.  Jones,  had  triala  by  jury.    Sip  Win* 
Bailment.  74. — C'iiittv. 
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I :  M  well  twcnuixt  lio  may  bit  fVuquvntIr  caWtrd  upon  to  determine  in  ihia 
the  rij^liU  of  cilliiinn,  bla  rdlow-iiubjevlit,  un  bM-auB«  h'w  nvrn  iiro^ttarty, 
ty,  aiid  tiji  liAi,  (lf|>eml  ujioo  maiiilniniDg,  in  iu  legai  fon-c,  tbc  couiiti* 
trial  by  jnry. 
•  hr  Jtify  in  t^iTil  nanscB  are  of  two  kindtt ;  exiraordinary  nod     (■•oej 

Tho  oxtraordinury  I  bIihII  only  hricify  hint  nt,  and  contliic  '- 
I  of  my  obtwrvntionH  to  tlmt  whicli  ih  mon;  tinnal  and  ordinary. 
rst  inww-iwt  of  i-xtnwrrdinary  trial  liy  jury  in  that  of  lli«!  gmtut  tuuizf,  wliicli 
itaUnl  by  kinj;  Honrj-  th«  Sveond  in  parliament,  an  waa  nientiom-d  in 
nditift  (^bajiUT,  by  way  <\i  alternative  offered  to  tho  choice  of  tho  t«nunt 
daat  iu  a  wni  of  n^lit,  inntead  of  tho  barbarous  and  uochriatiau  cuHtom 
Bg.  For  thia  purpose  a  writ  de  magna  astita  rligenda  ia  directed  to  the 
f}  to  retom  foiir  kniRhta,  who  aro  to  cloct  and  chooso  twelve  othcra  to 
I  with  tbctn,  ia  the  mannvr  mentioned  by  Ulanvil  ;ry)  who,  having  pro- 
Iviard  (he  laowpru  itfclf,  ix  moru  tliun  UHually  eopiouH  in  deHcribin);  it; 
VI,  all  logfllier,  fono  the  gnuid  atwiw),  orgrtuit  juiy,  which  is  to  try  tho 
if  right,  and  munt  now  coniiiHt  of  MXl«cn  jantn.(hf 
er  apcdoM  of  extraordinary  jurios  la  the  Jury  to  try  an  attaint;  which 
«n  commenced  a/^ioBi  a  former  jary,  for  brinftlng  in  a  fulM  verdict; 
I  we  ahall  speak  more  lar^fely  iu  anDbfleqnoiit  chapter.  At  present  I 
ly  oinervu,  tnat  this  jury  is  to  consist  of  twenty-fonr  of  the  heal  luea 
■voty,  who  arv  called  tht-  grand  jury  in  the  attJtint,  to  dinlinifriish  thi<m 
I  tir-t  IT  fi^til  jajy;  and  (hciw  are  to  hear  and  trj-  th«  fjiwdiuN*  of  ilio 
■Mdict.' 

regard  to  the  ordinary  trial  by  jury  in  civil  cases,  I  aball  pursue  the  same 
in  considering;  it.  Unit  I  set  out  with  in  cxptninin^  tho  nature  of  prOHe- 
letiuiiH  in  frcncral,  vie.,  by  followiiiK  tliu  order  and  counto  of  the  pro- 
themwlve-i.  a^i  llic  most  clear  and  perxpicuuus  way  of  treating  it. 
1  thcrt-forc  an  is.»iu'  is  Joined,  by  thciic  wonln,  "  and  this  tho  said  r«qK.> 
1  may  Ik-  inipiin-d  of  by  [he  countrj',"  or,  "  and  of  this  he  puts  L 
upon  the  coiiniry. — and  the  said  B.  does  the  like,"  the  court  awards  a 
anwrr /ii./.M  upon  llie  roll  or  reconl,  commanding  the  sheriff  "that  he 
come  f<-T-:  oil  such  a  day,  twelve  free  and  lawful  men,  libero$  el  Ifgalet 
o(  the  l>o>ly  "f  his  county,  by  whom  the  truth  of  tlie  matter  may  be 
Down,  and  who  an-  neitlier  nf  kin  to  the  alon'Miid  A.  nor  the  aforesaid 
cn;;iii-e  the  triilli  of  the  ii-sijf  ln.-tween  the  said  imrtics."(i'_)  And  such 
>  ae>-..nlin^dv  isMied  f>  the  t^liurilf. 

the  cau-^i-  >\m\<U  ivinly  tor  a  Irial  at  the  bar  of  the  court  itself;  for  all 
■rv  Ilien-  iiiilii-ully  liiid'.  in  uitions  which  wen-  there  first  commenced; 
icn  ni-ver  li:i[i|<i'u>i|  but  in  iniidriHof  wei<;ht  and  consequence, all  triflius 
ng  end.-l  in  ihi>  iouri-b;ir>>n,  hundri'd,  or  county  courts:  and  indeed  all 
r  j:n-ai  inL|wri:uiiL>  ur  ilitRculiy  an>  dtill  ui-ually  retained  ui>on  motion, 
ie>T  at  till-  !i;ir  in  the  superiiir  courts.  Rut  when  the  usajje  heiran  to 
■ti'ii-  111  ;iiiy  iriHiri:;  value  in  the  courts  of  Westminster  liBJI,  it  was 
bean  inriil.niblc  liunU-ii  ti>  i..ni]iil  the  ourticH.  witnesses,  and  jurors 
fmrn  Wi'.-tniiin'liind  pertia|>->  <ir  t'oriiwall,  to  try  an  action  of  assault 
nin-tvr.  A  imirii'i-  ilnrel"rc  very  early  ohiained,  of  coittinviiitf  the 
mi  i.-rm  U>  i<-nu.  in  the  court  above,  provided  the  Justices  in  eyre  did 


n*  not  to  I"-  ft-.-.Ttiiiii!''!  ihiii  :my  <|nvi(ic  niimlxT  nhovp  twelve  is  slisniatelv 
in  r<>n*liiui.'  lh>'  pmni  ii--i/i-:  liut  il  iri  the  usuiil  cour«  to  iiwear  ujion  it  the 
hti>  »nd  tw-.!v,.  ..ili.T,.    Viii.'r.  Trli.l.  X-. 

[■r-v-iMMlinj:-  nj>fni  a  writ  of  HkIiI  l«'fore  tin-  "ixtfi'U  recognitor*  of  the  grand 
JWiU.  A4I.— <'a[rrT. 

writ  of  right  lias  t>oen  a>H>li-itiiil,  thii  nioilo  of  Irinl  can  no  longt-r  be  resorted 
»w. 

Ilii-i  kind  or  trial  by  jury  is  abolished,  and  a  juror 
.1  ugainst  by  way  ot  indictment  o    '   ' 
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not  previously  come  into  the  county  where  the  oauBO  of  action  arose  jO")  aod 
if  it  happened  that  thoy  arrived  tlierc  within  that  interval,  then  the  cbuw  wu 
removed  from  the  juriHdiotion  oj*  the  justices  at  Westminster  to  that  of  the 
justices  in  031-6.  Altcrwnrds,  when  tlie  justiccH  in  eyre  were  Bupeneded  by  the 
modern  justices  of  asHizo,  (who  came  twii^eor  thrice  in  the  year  into  IheseTenl 
*353 1  '^*'"''*'*'*t  ^'^  cupiemlas  aesisas,  to  take  or  trj-  writs  of  assise,  of  mort  ifa^ 
■'     cestor,  novel  disseisin,  nuisance,  *uiid  the  like,)  a  power  was  superadded 


by  statute  Westni.  '2,  IS  £dw.  I.  c.  30,  to  these  justices  of  assiic  to  try  commDn 
ii-HUOs  in  tn'spass,  and  other  less  important  mit»,  with  direction  to  return  them 
(when  tried)  into  the  court  above,  where  alone  the  judgment  ahouM  be  given. 
And  as  only  the  trial,  and  not  the  determination,  of  the  cause,  was  now  intend«d 
to  be  Jiad  in  the  court  below,  therefore  the  clause,  of  nisi  jinus  was  Icfloutof  ihe 
eoiidilioiial  continuances  befbi-o  mentioned,  and  was  directed  hy  the  otatute  to  be 
inserted  in  the  writs  of  venire  facias ;  that  is,  "that  the  sheriff  should  cause  ibo 
jurors  to  come  to  Wcstininster  (or  wherever  the  king's  court  should  be  held)  on 
such  a  day  in  Knstcr  and  Miehitelmnii  Terms;  nisi prius,  unless  before  that  day 
the  justices  assigned  to  take  assizes  shall  come  into  hin  said  county."  By  virtae 
of  which  the  sheriff  returned  his  jurors  to  the  court  of  the  justices  of  asfiiie, 
which  was  sure  to  he  held  in  tho  vacation  before  Easter  and  Michaelmas  Termi; 
and  there  the  trial  was  had. 

An  inconvenience  attended  this  provision :  principally  because,  as  the  sheriff 
made  no  rc-lum  of  the  jurj'  to  the  court  at  Weatminstor,  the  parties  were  igne- 
runt  who  they  wore  till  thi'y  came  nj*^"  ^^e  trial,  and  therefore  were  not  ready 
with  their  clialleiigo.i  or  c\ci-ptioiw.  For  this  reason,  by  the  statute  42  Edw. 
III.  c.  11,  the  method  of  trials  hy  ni.v  prius  van  altered;  and  it  was  enacted  that 
no  inquests  (execj)!  of  uKsize  iiird  gjioj-di'jiverj-)  should  he  taken  by  writ  of  nisi 
prius,  till  nfier  tho  sheriff  had  ivtunud  the  naniea  of  the  jurors  to  the  court 
above.  So  that  now  in  jdnuist  evi-rv  civil  cause  the  clause  of  nisi  priut  is  left 
out  of  the  writ  of  ivhiVi/iuv.m.  whicli  in  the  sJieriff's  warrant  to  warn  the  jniy; 
and  \n  inscrled  in  atidllicr  pnrl  of  tin-  ]iroc('eiliiigs,  as  we  shall  see  presently. 

Kor  iKiw  the  ciiurse  is,  icj  niiikc  tho  .-ilnritr's  cenire  returnable  on  the  last  rcinm 
of  the  same  term  wherein  isMie  is  jniinii,  viz., llilaiy  or  Trinity  Terms ;  vhirh, 
fifmi  the  making  up  of  the  issius  tlni<'Iii,  are  usually  called  isfunhle  terms.  And 
he  returns  tho  naini's  of  tlio  jiirors  in  a  yidm/ (u  titlle  iiane,  or  oblonp  picceof 
*!'ii1  l'""''""*""')  »nno\(d  Ut  the  writ.  This  jnrj-  *i8  not  sumnione<l,  and 
"  J  theri'fore,  not  iippiaiiojr  at  tlie  day,  munt  unavoidably  make  di-fenlt 
For  which  reason  a  com]'ulsive  process  is  now  awarded  a-^inst  the  jurors,  oalI«d 
ill  the  i-oinmon  jdcas  a  writ  tif  /,.i'-r,is  crpora  jnratoniin,  and  in  the  king's  liemh 
ii  ./M/r'/i;/"*,  comnuiiidiii;;  tlii'  .■^herill' to  liuve  their  bodies  or  to  diatruin'lliein  lij 
tiii'ir  lands  uiid  goods,  ijnit  ilnv  uiiiv  iipiiear  upon  the  day  appointed.  Theentiy 
lliereli'ivoii  tin-  mil  orrecurd  is.iA)  "tliiil  the  jury  is  rcsjuted,  through  defrti 
nC  the  iurrjrs,  till  tlio  (ii-st  davol'  iln-  iiexl  term,  then  to  apfwar  at  WestminsttT 
unless  {..'loiv  that  lime.  vi/..,'nii  ■\\\'ilh.-ilay  llie  fourth  of  JIan-h,  the  justices  ttt 
our  hird  llio  king.  a]>p.iii.lid  lo  tiike  iissizus  in  that  countv,  Khali  haveeoroeH 
(ixfoi-.!.  that  is.  t.)  Ihe  pUtie  :i-mj;ikiI  lor  holding  the  assi^A's."  And  iheronpoi 
the  writ  comniaiids  thf  sherilf  to  liave  llieir  boiliea  at  Westminster  on  the  san 
iirst  day  oi'  mxl  tenii,  or  lioli.ri'  the  said  justices  of  aaaJEC,  if  bcliire  that  t^^^ 
tiiey  ome  t"  Oxti.nl ;  viz..  on  the  riiurtli  of  March  atbri'said.  And,  as  the  jiidj:* 
:itv  sure  In  come  ami  ■ipeii  the  <if<-iiit  com  missions  on  the  day  mentioned  in  th 
writ.  tJie  sheriff  returns  aiid  suiiiuiniis  the  jury  to  appear  at  the  assizes,  an 
tliere  the  trial  is  had  licfiire  ihc  jusliie.s  of  a»<i;c  and  nisi  prius:  among  whoi 
I  as  hath  been  said;{_/)  aiv  usually  two  of  the  judges  of  the  courta  of  Westrah 
cier,  tho  whole  kini^doni  being  <livided  into  six*  oirctuits  for  this  purpose.'    Ad 

1*1  »ii.jM-**(fiir*v.  f.,r''h,„  nl,  mil<-l-<r,lt  J-  F-.B.^n  (ij  App™l.  Xo,  11.(1. 


'  Now  Bcvpn. — Stfwart. 

'TheHeseviTalwrit*.  (lenirallv  cbI1«1  the  ".lury  Proeeiii»,"areiiow,  howe..., 

mid  the  jurors  arc  sutnmuiied  hy  Uiu  sheriff  lor  the  commiMion-dar,  in  virtiw  of  a  |i 
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«  nuiy  obMrve  (hot  the  trial  of  rommon  iMuoK,  at  aM priut,  which  wa* 
■ri^nJiU  t>nlv  ■  onlhit^ml  inctdiuit  to  tbo  orif^nnl  buHincm  ol'  thu  jiwtic-M) 
■«,  is  now,  i),r  the  VKfJoua  ruvolutintut  of  jirttc-tioe,  beeomo  thuir  priiicipul 
mpliijriiMutl :  hardly  aay  Ibiiig  rviiuiioiug  in  una  of  ihv  real  aasiza  hu( 
lacu 

u>  iiherilf  be  oot  an  indiffcrunt  person  ;  bh  if  ho  be  a  party  ia  tb(^  suit,  or 
Oad  by  either  bloud  or  atHiiity  to  rithcr  of  tl)c  parties,  bo  is  not  then 
I  to  nftom  the  jurj-.  hat  the  venirr  xhall  Im  dirwtwi  to  th«  i-nroMiTH,  who 
,  a»  ID  many  other  in«i»ii(-tw,  art*  tlie  Hiibfttitutv*  of  tbn  NhfritT,  U}  fxocnt* 
V  wtipn  hr  IS  dfvmed  an  impropiT  pen»oii.  If  any  excvptioii  liua  to  tho 
ra,  thu  m»n  itliall  bu  dirocted  Ui  two  clerkii  of  the  court,  or  two    r*oKK 

•  of  tJte  county  'named  by  the  court,  and  aworn. (tn)    And  these    ^ 

ho  arv  oUled  (^uora,  or  electors,  shall  inditTerently  name  tbe  jury,  and 
vtura  is  final ;  no  challon^^o  hnng  allowed  to  their  array. 
as  DOW  paaiMi  a  whilo,  and  observe  (with  .Sir  Matthew  HaleXn)  !□  theso 
vparatory  i4ii|2;cii  of  the  trial,  how  admirably  this  uonstitution  is  adapted 
loiml  lor  tW  iiircwtigation  of  truth  boyond  any  othor  methiHJ  of  trial  in 
rl4l.  Pur,  ftnt,  llio  oerson  rtttirning  thu  juror*  in  a  man  of  some  fortune 
naaqucnoe;  that  »u  he  may  he  not  only  the  leM  teo)^>ted  toeouituil  wilf\)l 
bai  likewtM-  be  reH]roDi«il>lu  for  the  ftiull*  of  either  himself  or  his  ofBeers: 
la  alwi  booud  by  the  obli^fatiou  of  an  oath  flaithfully  to  execute  his  duty. 
i»  to  It..-  f.«--  ■■f'tluir  T'l'irn  .-  tiu'  jiriii.'l  Ik  ri'tiii-ni-d  In  tli,'  coiirl  utton  the 

kl  I'  '  '    :  ■■ '      ,.  .    ;.i  i        .;  .i,;.;  i.i..ii.  ';:   :. \   ireuks 

.r;-  .n.rH,i>I.cl 

r  -  ■^'-,  tliiit 

'  may  be  C'liulli'ii;rf<l  uixin  just  utiiiNu;  while  at  the  same  lime  by  means 
oompul.tory  [inK-erw  (ot  distringas,  or  habeas  corpora)  the  cause  is  not  like 
rstanli-d  thnmch  detect  of  jurors.  Thirdly,  as  to  the  place  of  their  ap- 
ee:  whii-h  in  euuses  of  weight  and  con8e<iuence  is  at  the  bar  of  the 
bat  in  ordinary  cuHes  at  the  assizes,  held  in  the  county  whore  the  cause 
Da  arises,  and  ihe  witnesNes  and  jurors  live :  aprovision  most  excelleutly 
ted  fur  the  Miviii):  of  expenno  to  the  parties.  For  though  the  preparation 
cauM-s  in  ]x>iiil  of  pleading  is  transacted  at  Westminster,  whereby  the 
tnd  uniformity  of  pr<K'eeding  is  preserved  throughout  the  kingdom,  and 
licity  of  forms  is  jirevented ;  yet  this  is  no  great  charge  or  trouble,  one 
jy  Wiui;  able  to  iraii.'UU't  the  buxiness  of  toriy  clients.  But  the  troable- 
od  mo*t  expensive  attendance  is  that  of  jurors  and  witnesses  at  the  trial ; 
therefore  is  brought  home  to  them,  in  tue  country,  where  most  of  them 
-  Fourthly,  ihc  pr-rsons  before  'iihom  they  are  to  appear,  and  be-  r«,05B 
bom  ihe  trial  is  to  be  held,  are  the  judges  of  the  superior  court,     *- 

•  k  trial  Bt  bar;  or  the  jmlges  of  assise,  delegated  from  the  courta  at 
tinairr  by  the  king,  if  the  trial  be  held  in  the  countiy :  persons  whose 
\^  and  dti;nity  secure  their  jurisdiction  from  contempt,  and  the  noveltr 
ry  parade  ol  whose  Hi>pearance  have  no  small  influence  upon  the  mnl- 

The  verj-  jminl  of  ilieir  being  strangers  in  the  county  is  of  ioBnite 
•;  in  preventing  those  Ittctions  untl  parties,  which  would  intrude  in  every 
it  moment,  were  il  tried  only  belore  persons  resident  on  the  spot,  as  jna- 
f  the  peace,  and  the  like.  -Viid,  llie  better  to  remove  all  suspicion  of 
itT.it  wa«  wisely  provided  by  the  statutes  4  P^w.  III.  c.  2.8  Bic.  II.  e.  2. 
'  flen.  VIII.  c.  24,  that  nn  judge  of  assize  should  hold  pleas  in  any  county 
inhabits.     .Vnd,  IIS  thJH  constitution  prevents  party  and 


.  from  intermingling  in  the  trial  of  right,  so  it  keeps  both  tbe  rule  and  ths 
Mration  of  tbe  laws  unit'orni.     Tliese  justices,  though  thus  varied 
at  every  aaslzes,  are  all  sworn  to  the  same  laws,  nave  had  the  ■ 


■ad  10  Um  for  that  purjMww  by  tlie  juil|:es  ofaMiiie.  a  panel  of  tbe  jurora  sofum- 
biiag  mada  and  kept  in  tht'  iilieriir*H  office  for  inipection  aavea  d^  bafora  tha 
imAf,  aod  a  copy  of  it  aunexiMl  to  the  reoord.    Com.  Iaw  Ftoo.  Aot,  U5^  & 
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cductition,  have  pui-fiicii  tlic  Huint;  studies,  converse  and  consnlt  toother,  vmu- 
municato  tlki<ir  dei-iHious  imd  resolutions,  and  preside  in  those  courts  wliieh  »r« 
luutuaUy  i-oiiiiectcd  and  their  jiid^i^ments  blended  together,  as  they  are  inti-r- 
chungeably  eoui-ta  of  appeal  or  advice  to  each  other.  And  licn(.«  their  admi- 
niHtration  of  juHtite  and  conduct  of  trials  arc  consonant  and  uniform ;  wlicri'hy 
that  confusion  and  contrariety  are  avoided,  which  would  naturally  arise  frrini  a 
variety  of  unconimuni'^atini;  jud;;es,  or  fi-om  any  provincial  uetahlishment.*  Itiit 
let  us  now  return  tit  the  assizi's. 

When  the  yeniral  day  of  trials  is  fixed,  the  plaintiff  or  his  attorney  mu^t 
hrihy  down  the  iveonl  to  the  assi/.ca  and  enter  it  with  the  proper  officer  in 
onlcr  to  it!t  being  called  on  in  coui-se.  If  it  be  not  so  entered,  it  cannot  Iw 
tried  ;  therefore  it  is  in  the  plaintiff's  breadt  to  delay  anj-  trial  by  not  carrj-ir!; 
down  the  record:  uulosn  the  dorL'ndaiit,  being  feartul  of  sach  negle<rt  in  tlie 
]>l]iintifi',  and  willing  to  diNchargu  himself  from  the  action,  will  himnelf  nndc^ 
*il5"1  '"''*''  **"  hringoii  *the  trial,  ^ivhig  proper  notice  to  the  plaintiff.  "Which 
'  ■'  ]iroceeding  is  called  the  tnul  by  proviso  ;  bv  reason  of  the  clause  tlifa 
inserted  in  the  sheriir's  renirfi,  viz.,  "proviso,  pi-oviJed  that  if  two  writs  coiuo 
to  your  hands,  (that  is,  one  from  tbo  plaintiff  and  another  from  thedeleail- 
ant,)  yon  shall  executo  only  one  of  them."  Hut  this  pmctice  hath  begun  to  bo 
diitiiNed  since  the  statute  of  14  tieo.  II.  c.  17,  which  enacts  that  if,  alter  innue 
joined,  the  cause  i.*  not  carried  down  to  l)c  tried  according  to  the  course  of  tlie 
court,  the  ])laintiff  shall  be  csieemed  to  be  non-suited,  and  judgment  shall  >>« 
given  for  the  defendant  as  in  case  of  a  non-suit.  In  case  tbc  plaintiff  intends 
to  tiy  the  cause,  he  is  hound  to  give  the  defendant  (if  he  lives  M-ithin  fortr 
miles  of  Ijondon)  eight  days*  notice  of  trial,  and  if  he  lives  at  a  greater  dis- 
tance, then  fourteen  days'  notice,  in  order  to  prevent  surprise;'  and  if  the 
Iilaintiff  then  changes  his  mind  and  does  not  countermand  t^ie  notice  mx  days 
lefore  the  trial,  he  shall  he  Halle  to  \My  costs  to  the  defendant  tbr  not  pnv 
ceeding  to  trial,  by  the  same  last-mentioned  statute.'  The  defendant,  however. 
or  ]ilaintiff,  may,  upon  good  cause  shown  to  the  court  above,  as  upon  absence  or 
sickness  of  a  material  witness,  obtain  leave  upon  motion  to  defer  the  trial  uf 
the  cause  to  the  next  assizes.' 

'l)n  the  i'ltX  of  June,  182-'i,  the  C  Geo.  IV.  c.  50  was  pMsed  for  consolidatiDjE  anil 
fliiioiiilin^  tlie  lawii  rclntivc  to  jurors  nnd  juries,  and  eauie  into  complete  operntiOD  tli« 
1-t  of  .liiiiunrj-,  1S2C..— CiiiTTV. 

Itosiilt's  the  trial  at  Imr  und  tluit  nt  nisi  prius,  there  is  another  mode  of  trial  by  jurr, 
wliicli  i*  (Tivon  by  kIuI.  'i&A  W.  IV.  c.  \'l.  x.  IT.  uud  is  njipliuable  only  to  causes  wlipre  tlic 
debt  iir  deiiaind  doi>H  not  exceoil  '2S>I.  In  sui'b  eai>e?i,  if  the  eourt  or  one  of  the  jndj^  bo 
HAti»ti>>il  that  the  trial  will  involve  no  diflieult  question  of  Invr  nr  fnet.  thejr  will  nulcf  • 
rule  or  onler  that  tlie  iwiu-  be  trii'd  )>y  tbo  Kberiff  of  the  county  wher«  the  action  i> 
liroujfbt.  or  any  juiljie  of  n  court  of  reenrd  for  the  recovery  of  debts  in  such  eountv.  la 
I'ursiiimfe  of  the  rule  or  onliT.  ti  wrii  of  Iriul  is  dirented  10  Hurh  judjw  or  aherin,  coa;- 
niuiMliny  him  to  try  the  is.-<ue  and  return  tlie  proceedings  to  the  court,  that  judgmiiii 
niuy  III-  given  aoi'oi-iliniily. — .Stehmrt. 

'Thin  jiractice  is  i'cmflnc«l  to  enu^i-s  tried  in  London  and  Middlesex.  Tidd,  Hh  eJ> 
»\\.     In  ull  muses  tiird  at  >m  usMize.-.  ten  >tny»'  notioe sutfiee.    Tidd,  Hlh  ed.  Sl.5.— Ohittt. 

'At  tlio  sittings  in  London  or  Westminster,  when  defendant  resides  within  forty  mil** 
^'oni  London,  two  diiys'  nutiee  of  countermand  before  it  is  to  be  tried  is  sufficient.  Ildil, 

'  WJiere  there  have  bci'n  no  priwi-inlinps  within  four  terms,  »  full  term's  notice  of  iriJ 
must  lie  (riven  pn-vious  to  the  a^siu's  or  siitinus,  unless  the  eanse  has  bm-n  delaved  \t 
tlie  <lefend»nt  himself.  \<y  uii  itijunrliou  or  other  means.  2  Bio.  Rep.  T84.  .t  T.  'K.  :^'i\ 
If  tlie  defendant  priHitnls  to  trial  liy  /in-rlai,  lie  must  give  the  samo  notire  ns  woidd  linv* 
lieen  rei|uii'ed  friun  the  pluitiiiff.  1  Cromn.  Trae.  21'.>,  .Sometimes  the  courts  im|we  il 
as  a  condition  upon  the  ilefeniliinl  that  lie  shall  accept  ihort  snfHv  of  trial,  which  in 
enuntrv  (niust>s  shall  1h'  fiiven  at  tlie  least  four  davs  before  the  comminion-dav. — one  ii»J 
IieiMK  exclusive,  and  the  other  inilusivo.  .1  T.  B.  t'sW.  But  in  town  cauaiM,  two  day*' 
iiotiei'  si-eins  to  be  sullicieni  in  such  u  cose.    Tidd.  iiO. — Cuhistian. 

Tliis  stntulc.  so  far  a"  it  reliites  lojudttment.  ns  in  caseof  a  non-auit,  ia  repealed  by  tlH 
('iinimon-I.aw  I'roeeilure  .\i'I,   lXi'2.  wliich.  however,  enable*  a  defendant,  after  ilw 

tlaintiS'  has  nejflivted  to  bring  on  the  cause  for  trial  within  a  oerUun  pmiod  afler  i«RU 
as  been  joined,  to  give  tlie  pluiutitF  twenty  days'  notice  to  bring  the  oMUe  on  tot  tria 
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w«  will  now  mppoM  all  prcviouM  nlcM  to  bo  rogiilnrlv  iwttlwt,  and  tbe 
A  be  (wIUkI  on  in  cnart.    Th«  rocom  ia  thvn  hni)il<Mi  to  tb«  juiign,  to 

aad  ohaorvv  ibe  jilnikiJiiiUM,  nn<l  wlmt  [iwiiuh  the  ]Hirti(!8  ara  to  mniiitalil 
0*0,  wbitc  the  jur}'  !h  cnlUwl  niiil  itwom.  To  thU  oad  the  HhcHiT  tvtumt 
■p«biv«  ptiKKSH,  the  writ  or  kabtas  corpora,  or  JiMringat,  with  tbe  ]>aiiel 
m  ■Busxtnl,  til  tlie  JuiI^'h  ofltcer  io  t?oart.  Tho  Jurors  oonlaiowl  In  tfa« 
im  dither  rjteruil  ur  mmmon  jarors.  J^ierial  Jnrioii  wore  oHt^iiiBll;  iiitn> 
in  trUU  at  Iwr  when  this  caoMn  wcr<>  of  too  ^^at  tiiituty  Tor  th«  itiHcas- 

ordinarjr  fVvcboJili-ni,  or  whvro  tbo  shorifT  waa  naopt^pti-il  o(  pnrtialitv, 
k  iMt  iipiiti  Mrii  api'Brciit  cnttM  a«  to  wiirmnt  an  exc-ptinn  to  liim.  llir 
wfa  caMn.  upiin  motitin  In  I'oiirt  and  a  rule  grantinl  llierfujMti,  to  attend 
HbOBoUry  or  ulbtT  |>ru|n)r  offlcer  with  Lift  tVueboldtTN'  t>ook :  aud  lh« 
tito  lake  *)i)differeully  turtv-viglit  of  tbe  priitcipal  ft-ecboldera  In  r*uca 
|Mbm  of  the  attorutyo  on  both  eidcA ;  who  are  each  of  tbom  to  t- 
iff  twain),  and  tho  rKmainin^  twonty-four  are  rotumod  U)M)D  tho  panol. 

Hataie  3  Geo.  1 1.  c.  ii>,  either  party  is  entitled,  upon  motion,  to  havo  a 

inijr  •truck  ujton  the  trial  of  any  iiMni.>,  aa  well  at  the  atwixe*  a*  at  bar; 
ug  the  cxtraonlinary  expeniw,  unleM*  the  jndgp  will  i-crlily  fin  purauanee 
Matate  H  Ut-o.  II.  t:  18)  that  tliu  (;au>>0  re(iutr(.^il  imvh  apcciul  jur^'. 
"  Bioo  jury  IN  wiie  returned  liy  the  aheriff  aeuordiiig  to  tbe  dtreetion  of 
la  S  Oeo.  II.  c.  2&,  wbieb  ajipoinui  that  tbe  HherifT  or  oBlcer  shall  not 
nrate  i)ani'l  for  every  (teparato  cauw.  an  formerly;  t>nt  one  and  tho 

.,,,«..  to  )-■  U-'<-i  ■'!   ^>'-    -:t  — .■  ■-■■!—■-    --iH-iir^i'i-  not  leM 

kn_-       ■■  ■  ■  ■'  ;...!,,       ,.,_  Iieing 

t    .  '1  iiiiftc  is 

twelve  of  tln'Mi'  pcn-nis.  wUuse  iiumL's  shail  bo  fintt  drawn  out  of  th« 
lali  be  Hworn  ujxin  tlio  jury,  unlcsx  absent,  ehaljcnged,  or  excused;  or 
a  preriuuM  view  of  the  tne(Mua<reH,  lands,  or  place  in  question  shall  hare 
bouxht  neoeiwury  by  the  court  :(o)  in  which  case  six  or  more  of  the 
returned,  lo  be  agreed  on  by  the  parties,  or  named  by  a  judge  or  other 
olHci-r  of  the  court,  Hhull  Ire  n|>|>i>inttid  by  special  writ  of  kiibeas  corpora 
ijt^iM  to  have  tbu  matlerx  in  iiufslion  shown  to  them  by  two  persona 
in  the  writ ;  utiil  then  such  of  the  jur^'  as  have  had  the  view,  or  so  many 
D  as  ap;>car,  sliull  ho  sworn  on  tbo  inquest  previous  to  any  other  jurors. 
aeta  are  well  i-uliubiUil  to  restrain  any  suspicion  of  partiality  m  the 
or  any  tatiipering  with  the  jurors  when  returned." 

lie  jurors  appear,  when  called,  they  shall  be  sworn,  unleas  chalUngtd  by 
party,  t'liuilun^'cs  arc  of  two  sorts  :  challenges  to  the  array,  and  chal> 
to  ihe  i>-ilU. 

JtetitfeH  to  tho  array  are  at  once  an  exception  to  the  whole  panel,  r*^A 
■h  the  jury  arc  arrayi-<i  or  set  in  order  by  the  sheriff  in  his  return ;  *■ 
cy  may  be  niaile  upon  account  of  partiality  or  some  default  in  the  shenlT 
■ttder-oftici.-r  who  arrayed  the  gmnel.  And,  f^nerally  speaking,  tbo  aame 
1  that  U-lorc  tbe  Bwurtliiii;  the  vi-nire  were  sufficient  to  have  directed  it  to 
tfnem  or  I'lJMirs  will  be  sIho  sufficient  to  quash  the  array  when  made  by  a 
or  officer  of  whose  partiulily  there  is  any  tolerable  f^round  of  suspicion, 
bough  there  hi-  no  persu:ial  objection  against  the  sheriff,  yet  if  he  arrays 


KIP,"'     'M 


leil  )illinfn  nr  nKtiin.  If  tho  pluinlilf  again  neglects  to  try  the  cau>e.  the  de- 
Bur  obtain  juilgment  for  hi-  cn-tf.  of  nuil.  In  due  the  iiIaintiflT  intends  to  try 
V.  be  u  bounil  Io  (rive  (he  defendant  ii-n  d«y«'  nntice  of  trial,  in  order  to  prerent 
:  and  if  ihv  jiluinliA'  then  Hiunjii-H  hia  mind  and  does  not  eountennand  the 
Mv  4bji  U-fore  tbe  trial,  he  shall  Ih*  Huble  to  pay  co>i*  to  the  defendant  for  not 
iBK  to  trial,  by  tlio  tame  laiit-im-ntiiuicd  nlatule.  The  defendant,  however,  or 
1  uaT,  upon  good  cauMi  bIiowu  to  the  court  above,  a«  upon  absence  or  aiekneaa 
tanal  ailneai',  obtain  b-ave.  U)>oii  nioiion,  to  defer  the  trial  of  the  cauae  till  tbe 

■y-"*— ''"■  of  both  common  and  i>|>eciul  Jurymen  ia  now  l^uUted  hj  atat.  6 
,  A  Ml,  br  which  all  other  acta  are  repealed.— f^iv  a  it. 

MT 
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the  panel  at  the  nomination  or  under  the  direction  of  either  party,  this  is  good 
eauBe  of  challenge  to  the  array.  Formerly,  if  a  lord  of  parliament  had  a  cause 
to  be  tried,  and  no  knight  was  returned  upon  the  jury,  it  was  a  cause  of  chal- 
lenge to  the  array  :(/>)  but,  an  unexpected  uhc  having  been  made  of  this  dormant 
privilege  by  a  npiritual  \ord,(q)  it  was  abolished  by  statute  24  Geo.  II.  c.  18. 
But  still,  in  an  attaint,  a  knight  must  be  returned  on  the  jury.(r)  Also,  by  the 
policy  of  the  antient  law,  the  jury  was  to  come  de  vicineto,  from  the  neighbour- 
nood  of  the  vill  or  place  whoro  the  cause  of  action  was  laid  in  the  declaration; 
and  therefore  some  of  the  jury  were  obliged  to  be  returned  fVom  the  hundred 
in  which  such  vill  lay;  and,  if  none  were  returned,  the  array  might  be  chal- 
lenged tor  defect  of  hundredors.  Thus  the  Gothic  jurj',  or  nembday  was  also 
collected  out  of  every  quarter  of  the  count r}- :  ^^binos,  trinoSf  vd  etiam  senois,  ex 
singulis  tcrritorii  qua(Jnintihus.*\s)  For,  living  in  the  neighbourhood,  they  were 
properly  the  veiy  country,  or  pais,  to  which  both  parties  had  appealed,  and 
were  supposed  to  know  beforehand  the  characters  of  the  parties  and  witnesses, 
and  therefore  they  better  knew  what  credit  to  give  to  the  facts  alleged  in 
evidence.  But  this  convenience  was  overbalanced  by  another  very  natural  and 
almost  unavoidable  inconvenience :  that  jurors  commg  out  of  the  immediate 
*Sr0 1     i^^ighbourhood  would  be  apt  '*'to  intermix  their  prejudices  and  partialities 

-I  in  Uie  trial  of  right.  And  this  our  law  was  so  sensible  of  that  it  for  a 
long  time  has  been  gradually  relinquishing  this  practice ;  the  number  of  neces- 
sary hundredors  in  the  whole  ])anel,  which  in  the  reign  of  Edward  III.  wew 
constantly  six,{t)  being  in  the  time  of  Fortescue(M)  reduced  to  four.  Afterwards 
indeed,  the  statute  80  lien.  VIII.  c.  6  restored  the  antient  number  of  six;  but 
that  clause  was  soon  virtually  re])ealed  by  statute  27  Elis.  c.  6,  which  require<j 
only  tu?o.  And  Sir  Edward  Coke(y)  also  gives  us  such  a  variety  of  circum< 
stances  whereby  the  courts  permitted  this  necessary'  number  to  bo  evaded,  thai 
it  appears  they  were  heartily  tired  of  it.  At  length,  by  statute  4  &  5  Anne,  c 
6,  it  was  entirely  abolished  upon  all  civil  actions,  except  upon  penal  statutes: 
and  upon  those  also  by  the  24  Geo.  II.  c.  18,  the  jury  being  now  only  to  come 
de  corpore  comitatuSf  from  the  body  of  the  county  at  large,  and  not  de  vicineto,  oi 
from  the  particular  neighbourhood."  The  array,  by  the  antient  law,  may  aisc 
be  cliallenged  if  an  alien  be  party  to  the  suit,  and,  upon  a  rule  obtained  Dy  hi< 
motion  to  the  court  for  a  jury  de  medietate  lingua^  sucli  a  one  be  not  rctume<i  bj 
the  sheriflf,  pursuant  to  the  statute  28  Edw.  III.  c.  18,  cnibrceil  by  8  lien.  Vl 
c.  29,  which  enact,  that  where  either  party  is  an  alien  bom,  the  jury  shall  hi 
one  half  denizens  and  the  other  aliens,  (if  so  many  be  forthcoming  in  the 
place,)  for  the  more  ini])artial  trial;  a  privilege  indulged  to  strungera  in  nc 
other  country  in  the  world,  but  which  is  as  antient  with  us  as  the  time  of  kin^ 
Ethelred,  in  whose  statute  de  monticolis  WaUiaf,  (then  aliens  to  the  crown  ol 
England,)  rap.  8,  it  is  ordained  that  ^*  durnleni  legates  homines^  quorum  sex  Wall\ 
et  sex  Angli  erunt,  Anglis  et  Wallis  jus  dicunto.**  But  where  DOth  parties  an 
aliens,  no  partiality  is  to  be  ]>resumed  to  one  more  than  another;  and  thercfun 
it  was  resolved  soon  atU»r  the  statute  8  lien.  \I.(w^  that  where  the  issue  if 
joined  between  two  aliens  (unless  the  ])lea  be  hacl  before  the  mayor  of  the 
staple,  and  thereby  subject  to  the  restrictions  of  statute  27  Edw.  111.  st.  2.  c 
8)  the  jury  shall  all  l)e  denizens.  And  it  now  might  be  a  question  how  fai 
*^m     ^^^^^  *statute  8  (Joo.  II.  c.  25  (before  referred  to)  hath  in  civil  causes  un« 

^  desigiK'dly  abridgiMi  this  jirivilege  of  foreigners  by  the  positive  diriHN 
tions  therein  given  cont-erning  the  manner  of  impanelling  jurors,  and  tlm 
persons  to  be  returned  in  such  panel.  So  that  (unless  this  statute  is  to  be 
construed  by  the  same  ecjuity  which  the  statute  8  lien.  VI.  c.  29  declared  tc 
!)e  the  rule  of  interpreting  the  statute  2  lien.  V.  st.  2,  c.  S  concerning  the 
landed  qualifications  of  jurors  in  suits  to  which  aliens  were  parties)  a  court 

(F)  Co.  Litt.  1'>6.  SvM.  im  Dnnniips  ii.  11.  {*)  Oilb.  Hint.  C.  P.  r.  8. 

(ti  K.  m.  Hiithup  of  WorcMUT,  M.  2S  Ui-o.  II.  B.  R.  (")  /V  Lawl.  I0L.  c.  'A, 

(**>  I'u.  Litt.  156.  (•)  1  Imt.  157. 

(•1  i>tiernlMuk  dr  Jurt  fAi^A.  M.  r.  4.  {')  Ytmr-bmik,  21  Ilea.  VI.  4 

"  See  an  excellent  note,  Co.  Litt.  125,  a.  b.,  n.  (2.) — Chittt. 
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■iltiii  perhaps  hatitAte  whether  it  has  now  a  power  to  direct  a  panel  to  be 
lecariMNl  de  medietate  Unmue,  and  thereby  alter  the  method  prescribed  finr 
scrikinff  a  special  jary  or  nalloting  for  common  jurors." 

OutUeBges  to  the  polls,  in  capita^  are  exceptions  to  particular  jurors,  and 
swm  to  answer  the  recHsatio  judicis  in  the  civil  and  canon  laws;  by  the  consti- 
tationa  of  which  a  judge  might  be  reAised  upon  any  suspicion  of  partiality.(x) 
By  the  laws  of  England  also,  in  the  times  ot  Bracton(y)  and  Fleta,(r)  a  judge 
■ught  be  refuMed  for  good  cause ;  but  now  the  law  is  othefwise,  and  it  is  hSd 
that  jadges  and  justices  cannot  be  challenged.(a)  For  the  law  will  not  sup* 
punc  m  piMMibilitv  of  bias  or  favour  in  a  judge,  who  is  already  sworn  to  admi- 
ai«ter  impartial  justice,  and  whose  authority  greatly  dependis  upon  that  pre- 
nuuption  mnd  idea.  And  should  the  fact  at  any  time  prove  flagrantly  such,  as 
the  delicac*y  of  the  luw  will  nut  presume  beforehand,  ttiere  is  no  doubt  but  that 
•orh  misbehaviour  would  draw  down  a  heavy  censure  firom  those  to  whom  the 
jadipe  is  a«*conntable  for  his  conduct. 

Bat  chjillenges  to  the  polls  of  the  jury  (who  are  judges  of  fiict)  are  reduced 
to  fcmr  heads  by  Sir  Edward  Coke  :(6)  propter  honoris  respectum  ;  propter  drfectum; 
pnftrr  afeetum  ;  and  propter  delictum! 

1.  Fropter  honoris  respectum;  as,  if  a  lord  of  parliament  be  impanelled  on  a 
jsnr,  he  msy  be  ohallengtHl  by  cither  party,  or  no  may  challenge  himseUl 

^'t.  Fropfer  defectum ;  as  if  a  juryman  be  an  alien  born,  this  is  defect    tmaq 

of  birth ;  if  he  be  a  slave  or  bondman,  this  is  defect  of  liberty,  and  he    >-  ^^ 

cannot  Iw  /</xT  ef  legalis  homo.     Under  the  word  homo  also,  though  a  name 

fommoD  to  both  iH>xeM,  the  female  is  however  excluded,  propter  defectum  $exu$; 

•■xtx"|>i  whvn  a  wiilow  foi*riiM  herself  with  <'hild,  in  ortler  to  exclude  the  next  heir, 

ftci'i  s  ftu|i|N»*<ititioiiH  hirth  is  HUS{HH:te(i  to  be  intended;  then  u]H>n  the  writ  de 

Tftktrt  in<pi»'ifndo,  u  jury  of  Wf>men   is  to  he  inipuneiled  to  trj*  the  qucHtion 

wbfthvr  with  child  or  not.(r)     But  the  i>rinei|)al  detieieney  is  defect  of  estate 

•'cA'-ivnt  ti»  qiialifv  him  to  he  a  jun)r.     Thin  depends  upon  a  variety  of  statutes. 

All  1.  urnt.  hy  tlie  statute  of  Westm.  2,  18  Kdw.  I.  e.  3S,  none  shall  |>assou  juries 

n  A**izi'^  within  the  eoiinty,  but  such  as  may  <lisi)end  20^.  by  the  year  at  the 

.-*^t ;  which  is  incri'astMl  to  4i)s.  by  the  statutes  21  Kdw.  I.  »t.  1,  and  2  Hen.  V. 

*t  1,  r.  :i.     This  was  diMibliMl  by  the  statute  27  Kliz.  c.  0,  which  requires  in  every 

*-'h  ia^*e  the  jiimrs  ti)  bare  estate  of  freehold  to  the  yearly  value  of  4/.  at  the 

'^•t      But.  the  valtH*  of  money  at  that  time  decreasing  very  considerably,  this 

iQx:Dt-sti«in  was   raised  by  the  statute  1<>  k  17  Car.  II.  c.  8  to  20/.  per  annum^ 

»iii«*b  Iniii:;  only  a  teinjM>niry  act,  for  three  years,  was  suffered  to  expire  with- 

V.  r*nvwal.  to  tlie  ifreat  debusmient  of  juries.     However,  by  the  statute  4  &  5 

V  &  M   (-.  24.  it  was  ni^ain  raised  to  li)l.  ptr  (innum  in  Kngland  and  G/.  in  Wales, 

is  the  tir? 


*  rr^rbold  landM  or  cnpyhAd ;  which  is  the  first  time  that  c*opyholders  (as  such) 
I"  a<lmitt«*<l  to  sfr\-e  u|mmi  juries  in  any  of  the  kind's  CMmrts,  though  they  had 
r»-  U«««h  a'lfnitted  to  ser\'e  in  some  of  the  sheriff's  courts,  by  statutes  1  Uie. 


•If 

.1 


I  f  4.  and  !•  Hen.  VII.  c.  18.     And,  lastly,  bv  statute  8  (leo.  II.  c.  25,  any 

^•••h'il.lrr  for  the  term  of  five  hundred  years  ansohite,  or  for  any  term  deter- 

".  -iir-l*-  u|Min  life  or  lives,  «»f  the  clear  yt»arly  value  of  20/.  jxt  annum  over  and 

I'-'f*-  thf  n*nt  resorvtMl.  iH  qualitiiHl  to  serve  u|M>n  Juries."     When  the  jurj'  is 

van^'.fiff'  intijutr,  that  is.  (»ne  moiety  of  the  English  tongue  or  nation,  and  the 

•  V  •.  1.1^     l^rrt*al.  /.  2.  /.  i^.  r.  34  (•-  C\i.  Lift.  3M. 

•  L  ^^   IV  (*i  1  liMl.  166. 

'    L  \      s:  \«'  iV>.  Klu.  iM, 


I  'r*'<n  \h^  ffiMTUiU'tttn  of  tho  Htutute  i)  tn-o.  IV.  o.  .V),  and  os|MH*ially  nection  47 

■''*»"f.  It  wt-MiM  M**>iii  that  n  jury  f/<-  mfiiufaft  lu,./ or  is  now  allowed  only  u|Hm  trial*  for 
■•■  *!'  ■■*  ini«l»*fn«ninnur. — Kr.RR. 
"*  K  -junvr  tnu«t  \m  twontyHuit*  yi'ars :  and.  if  uIm>v«'  ?*ixty.  he  i«  oxemptiMl,  though  not 
••*«a«^Ji*-il.  rr«>m  •^rvitifr.  II<*  niu!»t  aIm>  |mi«»<'<«m  t'nN'hoM  or  copyhold  property  of  the 
•'v  iP^rlr  ralut*  of  t<*n  |wmih«U,  nr  lmv««  bM-«'!u>M  |»n)jKTty.  heUI  by  \einM>  for  twenty-one 
^'v*  if  inintt^,  of  th<*  annual  vulu**  <»t*  twi<iit  v  iMunKU.  or  (Mvupy  a  houHe  containing  not 
*^  ikan  af!#>ni  wimlow*.  In  London,  th«*  «><'cu|*ution  of  a  houiie,  iihop,  or  place  of 
»>i<i>iM  Within  the  rtcy.  or  the  |Mi*i*iif*->ioii  of  nml  or  |iersonal  property  of  the  Talue  of 
^"^   ifawhUitM  a  qualification.    GAT  tieo.  iV.  e.  50. — Kcaa. 
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*3631    °^^^''  *^^  ""}'  foreign  one,  no  want  of  luods  chall  be  'cause  of  challenge 
-'    to  the  ulioii;  fur,  as  ho  in  incapable  to  bold  any,  tbia  would  totally 
defeat  the  privilegoid) 

3.  JuroTHitiiiy  he  eim\]<!n^\  propter  affectum,  for  BuHpicion  of  bias  or  partiality. 
This  may  be  cithora  jrWHC/xif  ehallon^,  orfo  the  favour.  A  principal  cballetige 
is  Bucli  wliorc  the  cauitc  ansi^^ned  carries  with  it  pritna  facie  evident  marks  of 
aufpicion  either  of  malice  or  tiiTOtir :  ax,  that  a  juror  is  of  kin  to  either  party 
within  the  ninth  iU'fp-t.'c;((')  that  he  hnn  heen  arhitrator  on  either  side;  that  he 
ban  an  iiitoreKt  in  tlie  ca»:4o ;  that  there  im  an  action  doponding  between  him  and 
the  purty;  thiit  he  hiis  taken  money  Ibr  his  verdict;  tnat  he  has  formerly  been 
a  jiu-orm  the  smiie  cause ;  that  he  ia  the  party's  master,  servant,  counsellor, 
steward,  or  attorney,  or  of  the  name  xoeiety  or  corporation  with  bim ;  all  these 
arc  prindjial  cauwus  of  cliallen^-,  which,  if  true,  cunnot  be  overruled,  for  jurors 
muKt  be  omui  exaptione  uiojorrs.  (Ihiillengcs  to  the  favour  are  where  the  party 
bath  no  principal  chuiicii;;!',  hut  obj^K'ts  only  some  probable  circumstances  of 
SDBpicion,  as  acquiiiritaiicc  and  the  like;(/)  the  ralidity  of  which  must  be  left 
to  the  determination  of  triors,  whose  office  it  is  to  decide  whether  the  juror  bo 
favonrnlilc  or  unfavourable.  The  triors,  in  case  the  first  man  called  be  chal* 
l«nged,  nre  two  inditt'ercnt  pen^onH  named  by  the  court;  and  if  they  try  one 
man  and  find  him  inditferent,  bo  shall  be  sworn ;  and  then  he  and  the  two  triors 
ahall  try  the  next;  and  when  another  is  found  indifierent  and  ewom,  the  two 
triors  shall  bo  supcritcdud,  and  the  two  first  sworn  on  the  jury  shall  tiy  the 

i.  ( 'liallenges  propter  delirfum  are  for  some  cnme  or  misdemeanour  that  aifecU 
the  jnror's  credit  and  rendei-s  bim  intamons.  As  for  a  conviction  of  treason, 
felony,  jicrjury,  or  cnns|)iracy ;  or  if  tiir  some  infamous  offence  he  hath  received 
*S6J1  J^^K"^*-'"'  <^'  "■*'  pillory,  tumlircl,  or  the  like;  or  to  be  branded,  *whipt, 
-'  or  8tif;mati!:cd ;  or  if  he  be  outlawed  or  excommunicated,  or  hath  been 
attainted  of  false  voitiict,  pnrwiH/ii'rr,  orforgerj';  or  lastly,  if  he  hath  proved 
recreant  when  champion  in  the  trial  by  buttle,  and  thereby  hath  lost  his  liberati 
legem.  A  juror  may  himself  be  examined  on  oath  of  voir  dire,  veritatem  dictn, 
with  regard  to  rucIi  causes  of  challenge  as  are  not  to  his  dishonour  or  discredit; 
but  not  with  regai"d  to  any  crime,  or  any  thing  which  tends  to  bis  disgrace  or 
disadvantage.(A) 

BesiilcH  thcHe  challenges,  which  are  exceptions  against  the  fitneaa  of  jnrors, 
and  whereby  they  may  he  excluded  from  serving,  there  are  also  other  canaea  to 
be  made  use  of  hy  the  jurors  themselves,  which  are  matter  of  exemption; 
whereby  their  sciTice  is  ejru»iil,  and  not  exdmled.  As  by  statute  lYeetm.  2, 13 
E<lw.  1.  c.  :-i8,  sick  and  dcerc]iit  pei-sons,  ]>cr8onB  not  commorant  in  the  county, 
and  men  above  seventy  years  old ;  and  by  the  statute  7  4  8  W,  III.  c.  82,  iii- 
lants  under  twenty-one.     This  exemption  is  also  extended,  by  divers  statntes, 

Clt(rr<it>l.tll>D.V.M.V;c.3.    fl  U'l.  VI.c.S).  tmjni  pnAoMl  CBMi  (r»  rnwHirW:  tftH  fte*  a 

(T I  In  rkr  ivnMr.  nr  jary  .K  Ibr  unlrnt  O.ilhi,  Am-  cb.il-        f  I  cfi.  Ull.  lU. 
It1|n«  •*ij  ttrtr  rnlk^-A  bi  llv  fUVKir,  liM  Ikr  I.rin.'l|«l  ,>)  UM.  m  !>■ 

rh:i]I<iH<'i'  wn-  liiili'llnliT.     ■•  U/rka  luUim  rici,m.  tt 


"The  question  of  rbiillen^ie  to  the  array,  and  incidentally  to  the  poll*  and  trien, 
und<'i'w<-iit  mu<-h  disiu^Kioii  in  The  Kinji  tv.  1-MmondH.  4  B.  k  A.  4TG;  and  in  thatnusit 
WUK  <l>'l>'riiiim'<l  lliul  no  i-lmlLnp'.  cillifr  to  the  army  or  to  the  polls,  con  be  taken  until 
«  full  jury  shiill  hiiiv  ii|i|)<-!ii'i'il :  thiU  the  diiialloiTing  a  challenge  is  not  a  ground  for  a 
n<>w  trJHl.  but  for  n  ivHi'n-  ile  ni-ro;  tlinl  rvery  challeniEe.  either  to  the  array  or  to  the  polU 
oii)cht  to  h(>  ])ro]Mntn'liil  in  t\w\\  u  way  tliiit  it  may  lie  put  at  the  time  ujion  the  ran  fnva 
n>enr<l.  »n  tlmt  when  a  rhnlh-n;ic  i.*  mud*-  the  ndverse  piirty  mny  either  demur  or  counter 
pleiid.  or  he  mny  deny  wliut  ii>  aUevinl  I'nr  niutter  of  ehallenae;  and  it  ia  then  only  thai 
trier!!  chu  bo  ii|i|iniiile').  It  ivnf  tdsii  ilicreliy  deteriniued  that  the  trhole  upecial  jury 
iKinel  rnnnnt  1h-  challon)!i<il  for  the  Tinpfioui-il  uninditt'erency  of  the  Uaater  of  the  (^om 
Office,  he  l>ein)[  th^ntfiivr  of  the  court  ap|H>ini<Hl  to  nominate  the  jury.  And  a  materia 
pnint  wnR  ulm  ruli.il  in  the  )i.iiue  rniie. — iriini<ly,  that  it  ii>  not  competent  toaak  juryntea 
whi-tlHT  M|ieeiul  or  tnle^inpii.  whi'llier  tln-y  li'iiv*"  not,  prm-iouily  to  the  trial.  exprMW 
opinion!*  hostile  to  the  di-f<>ni|iinis  niiil  their  rnuite,  in  order  to  found  a  ataatlense  to  tb 
poIlK  on  that  (cround:  liut  xiirh  cxiu'eKsions  must  be  proved  by  eztrindo  STUeooa.  Bs 
see  now  !<tut.  G  Uco.  IV.  c.  0(1,  w.  iT,  Vi. — Cuirrr. 
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cwtamfi,  and  charters,  to  phyAicians  and  other  medical  persons,  connsel,  attor- 
aerii,  officers  of  the  courts,  and  the  like;  all  of  whom,  if  impanelled,  must  show 
thrir  s|MK?ial  exemption.  CleriQ*men  are  also  usually  excused,  out  of  fkTOor 
ami  nwpect  to  their  function :  but,  if  they  are  seised  of  lands  and  tenements, 
th4fy  srv  in  strictness  liable  to  be  impanelled  in  respect  of  their  lay-fees,  unless 
they  be  in  the  senrice  of  the  king  or  of  some  bishop :  '<  in  obsequio  cfomini  regiSj 
tel  aiintJHS  rpifcopi,'\i)^ 

If  by  means  of  challenges,  or  other  cause,  a  sufficient  number  of  unexcep- 
li«>uable  jurors  doth  not  appear  at  the  trial,  cither  party  may  pray  a  tales.  A 
ttlrM  in  a  !«upply  of  ifurh  nion  aH  arc  summoned  upon  the  first  panel,  in  order  to 
make  up  the  doticirncy.  For  this  puri)OHC,  a  writ  of  decern  taleSj  octo  tales,  and 
the  like,  was  umhI  to  be  isHUe<l  to  the  sherilf  at  common  law,  and  must  be  still 
to  done  at  a  trial  at  bar,  if  the  jurors  make  default.  But  at  the  assizes  or  nisi 
|inv4,  by  virtue  of  the  statute  •%  Hen.  VIII.  c.  0,  and  other  Hubsequent  r«of!5 
Statutvti,  the  judge  is  eni|)owered  at  the  prayer  of  either  party  to  award  "- 
a  tuirf  tie  ctrciinuftaHtibus,(j )  of  penMHiti  present  in  court,  to  be  joined  to  the  other 
jarurs  to  tr}'  the  cause;  who  are  liable,  however,  to  the  same  challenges  as  the 
principal  jurors.  This  is  usually  done,  till  the  legal  number  of  twelve  be  com* 
pleted ;  in  which  patriarchal  and  ajiostolieul  number  Sir  Edward  Coke(A:)  hath 
4i!<-"»ven.Hl  abundance  of  myHtery.(/) 

When  a  ifutlieient  number  of  persons  impanelle<l,  or  tales-men,  appear,  they 
are  then  iK*|iarutely  swoni,  well  and  truly  to  tr}*  the  issue  l>etween  the  parties, 
and  a  true  venlict  to  give  according  to  the  evidence ;  and  hence  they  are  de- 
aoniinattii  the  jury,  jwmM,  an<l  jur«>rs,  m*.  jurtttort'if. 

Wf  limy  brre  again  observe,  and  observing  we  cannot  but  admire,  how  scru- 

|»ut'>u^iy  «ieli<'ate.  and  !io\v  impartially  ju>t,  the  law  <»t*  Kngland  approves  itself, 

th  the  I  t*ii-»titution  an<l  frame  of  a  tribunal,  thus  excellently  contriviMl  for  the 

tr«:   anil   ifive*«tigation  ot'  truth  ;  whi<'h   appeai>^   ino>t    remarkably,  1.  In  the 

r.  •;  lini;  •»f  t'niinis  and  secret  management,  l»y  electing  the  twelve  jun»rs  out 

(•t  tilt'  \vhi»le  panel  by  lot.     "2,  In  its  caution  against  all  partiality  and  bias,  by 

«,ai*iiini;  lb«'  whole  panel  nr  array,  if  the  oflieer  returning  is  siispi»i'te<l  to  be 

•■li.'-r  than  indillereiit ;  and   rejM»lling  ]>articular  jurors,  if  probable  cause  be 

*:.  'Wii  ot  malice  or  tiivour  to  either  party.     The  prodigious  multitude  of  ex- 

•«j'*i>«nH  or  challenges  alli>weil  to  jurors,  who  are  the  ju<lges  of  fact,  amounts 

r.^riy  to  the  -^anie  thini^  as  w;is  practisiMl  in  the  Ionian  republic,  l>etore  she 

»-'.  hrr  lib«*rty :  that  the  select  judges  should  be  appointed  by  the  pra*tor  with 

'.*'.•■  mutual  con-^efit  of  the  parties.    ♦(  )r.  as  Tully<  m  )  expresses  it :  '*  nrmi-     r**uu\ 

i'*!  V'J>i*nittt  ih'ii'»ns  tvM'<trit  non  m*hio  tie  fjisttnutti'inf  rujus*fUitm,  Sf^d  ne     ^ 

}*  ^itk' iriti  Y*i/«/#7/i  '//  n  iitifihiui,  t\<sr  jHfiitYvi :  itt-'ti  fjui  iuttr  (itfvtrsiin'tjs  convenisset.*^ 

Iii'l-fl,  the*^*'  ,<f!*ifi  jwlirtA  bore  in  many  respects  a  rt»markable  resemblance 

• '  "'jf  lurie** :  lor  liiev  were  tirst  returned  bv  the  iinelor;  tie  titcuria  st'natoriii 

*^  •  '*iufur:  then  their  names  were  drawn  bv  lot,  till  a  certain  number  was 

:«•■!;  «/»  urn  im  .^niiittt  nntfuntur,  ut  lit  piunhus  iitrt.KSitriujf  nuiiwrus  nmji*'i 

then  the  jtarties  were  allowed  their  challenge>;  p'tst  urntim  iH'rmittitur 

:*  .'♦.  /*••  r*'/,  *tt  t.r  tlitj  niimmt  rtjiritiut  f/U'ts  pudm rmt  m/^<.  nut  iniMio.m,  nut  vx 

i  ;*;  '/^  "irittinii'i  »<  r'>tri*:  next  they  stru«k  what  we  <*all  a  ttilt\'<;  njet'tiome  trlr- 

•  Vj,  ,n  ,,,rufn  f  -•♦/m  ywi  rrjtrfi  fur  runt  suLs,,rtitfuttur  j'niinr  /<//'*.«,  tptihus  illr  jwli' 

'^^     .**inUH  nutrt'Tus  r,,mj»itrrtur;  lastly,  the  judires.  like  our  jury,  were  swoni; 

**/"'/•'''*'*.  y  ""''""*  ^  4/1  I'  J*.s  jUiiirtS,  ut  ntt.^tl'irti  rtU'ji'HW  jutiii'iin  ni.i  H) 

i:.'- jurv  an-  in»w   readv  to  hear  the  nierit>;  and,  to  tix  their  attention  tho 
■■"^rti  the  li*'tft  which  they  are  impanelled  an<i  >worn  tt»  try,  the  pleadin;;H 


•t' 


i.'-i 


*jt*%l    ^u.  11    I  4.  t*i  tf—  If    uum/n-  *r  r, M  tfi  mLtm  twt  rrl*f/%t*.*     it>»irri. 

*  |^!»*   IV-  f.itJ'r    I'l      >|P  |tii.lii<«M.  ,k.V. 

r«^rta«  tkil  at  tb^  In.il f>f  Mar*,  ^.r  munl<*r.  ••  Z*,^. '    M^^r,..^  4.1 

<fr«^tiMlf-l    (r'nf»ipM  frofii  th<l  in    •ti-iit.  h"  •*-  \<r<-n   iti  'V.  I.r  1.  rt.     A  l«Mni>«i  wriWr  *d  tmr  cmn, 

•I  %T  •  ^ttrr  ca4D|»**l 'if  fic   r    |<i(;iii  •l>-iti,*«.  I'r    iMtiiuil.  Intti  «li>'«iii  in  .'ii  •  Ui-<r  it«- «>»'li   |*iiUi*h   I 

Mtniivt**  thf  ltiin«lii«-ti>-M    f  ih:«  «  I-.  17'«<  -•  til  «rt%  r- «  ni>>l  •!»•«'•  >«-i«'- n  iL*/i«««r«iiifth« 

IrlU  ••  tli4l  «ii*ii-f  th>'  iMti  ilttt  lilt*  <ini-k«,  Ih.*  jm«/w->  '  W**  I*  ^4  IIh'  il<iai-«n«,  kmJ  thit  |artM  %4 

IW  .NtifMun*  *i  «Ht  M  lit'*  l>»n-«  tii«*  KiiiclMi.  UmI  h«*  h  trm|rtc<U  lucuaclililt  UmI  tba  Utl«f 

lli«  «  w  iiml  !>•  till-  iiuiiilicr  nr*'  (l.*ii^nl  fn>in  Uic  f'linirr. 


They  are  now  excu^cil,  bv  0  Ovo.  IV.  c.  50. — Cuirrr. 
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arc  opened  to  them  I13-  cnunsol  on  thnt  Hide  wlucli  holds,  the  affirmative  of  the 
question  in  isituc.  For  th<;  issue  im  itaid  to  lie,  niid  pi-oof  i»  always  timt  required, 
upon  thnt  side  which  utHrms  tlie  matter  in  question  :  in  wliii-li  our  law  agre«fl 
with  the  civil  ;(o)  "ci  inaitnhit  jirobatio,  qui  Jici't,  noit  qui  negat ;  eum  per  rerum 
naturam  fiictum-xiyantis  probatio  nulla  sit."  Tlic  o|)eiiiii}r  eouiiaci  briefly  infonna 
them  what  haa  been  tmniulctcd  in  thv  eiiurt  at>ovc ;  tlie  ]>urtic«,  the  nature  of 
the  aetion,  tlic  d(><'lai-uti<>n.  the  plea,  replieatioii,  and  oilier  proeeediiiga,  and, 
lastly,  upon  whut  point  the  iKnue  ix  joined,  whieh  in  there  net  down  tu  be  deter- 
mined. Instond  of  whi(-li,(^)  toriiKTly  the  whole  record  and  priK-etM  of  the 
*<IR71  pl*-'>^('io^^  ^'"^  i'*^'"*'  ^"  *thein  in  En;u;lisli  by  tlie  court,  and  the  matter  in 
J  ipfiue  clearly  explained  to  their  oapaeitiw.  The  nature  of  the  case,  and 
the  evidence  intended  to  lie  produced,  are  next  laid  befoi-e  them  by  eoutiael  also 
on  the  Haine  xide :  and  when  their  evidence  is  frono  tliroU};h,  the  aurocutv  on  the 
Other  side  oneiis  the  ndveme  caxe,  iind  su]i])ui-ts  it  by  evidence;  and  then  the 
partv  wliieh  oe^an  i«  heard  by  way  of  reply. 

Tfio  nature  of  my  present  "desijin  will  not  permit  me  to  enter  into  the  nura- 
berlesH  niceticH  and  distinctioniH  of  what  i^',  or  is  not,  lejpd  evideitcf  to  11  jury .(^) 
I  shall  only  therefore  select  a  i'ew  of  the  general  hea<la  and  leading  uiuximi 
relative  to  this  point,  together  with  some  ub.servations  on  the  manner  of  giving 
evidence. 

And,  first,  eviilenee  sijfiiifiew  that  which  demonstrates,  makes  clear,  or  oscer- 
tains  the  truth  "f  the  very  fact  or  ]K»int  in  issue,  either  on  the  one  side  or  oo 
the  other;  and  no  evidence  oufjlit  to  be  admitted  to  any  other  point.  Theretbre 
uj>on  un  action  of  debt,  when  the  deleiidant  denies  his  bond  by  the  plea  of  Hoa 
est  faduiu,aTK\  the  isi^ue  is,  whether  it  be  the  defendant's  deed  or  uo;  be  cannot 

SLVe  a  release  of  tins  bond  in  evidence  :  lor  that  does  not  destroy  the  bond,  and 
leii'lbi-e  does  not  pi-ove  the  issue  which  he  has  chosen  to  rely  upon,  vix.,  that 
the  bond  has  no  existence. 
Again :  eviilenoe  in  the  trial  by  jury  is  of  two  kinds,  cither  that  which  ii 

f;ivoii  in  proof,  or  that  which  the  jurj-  may  receive  by  their  own  privote  know- 
edge.  Tlie  tiirnier,  or  ^ir'j'ift,  (to  which  in  coininon  fpoecli  the  name  of  ovideneo 
is  usually  contiiiml,)  are  cilher  wrilten,  or  jxirol,  that  is,  by  word  of  month. 
Written  proofs  or  cviilence  are, — 1.  Jleeoi-ds,  and  'i.  Antient  deeds  of  thirty 
years'  standing,  which  juove  themselves;"  imt.  'A.  Modem  deeds,  and  4,  Uther 
••\i\H-\  *«"'"'l '";!='■  '""■'t  '"'  attested  and  verified  by  parol  exndence  of  witiiessen. 
"^J  And  the  one  getietiil  rule  that  runs  through  all  the  doctrine  of  trials  ia 
thin, — that  the  best  evidence  the  nature  of  the  ease  will  admit  of  shall  alwan 
be  retjuired,  if  iKjssible  to  he  hail ;  hut,  if  not  possible,  then  the  best  cvideiic* 
that  can  be  luid  shall  be  allowed."    For  if  it  be  iijund  that  there  is  any  bi'tter 

V)  Ff.ti,\'i.  (ViA.^lv,-J^  liiiiH-uililFluiil«(nictoTKbrMtn>vlthoy|]<winEKW(l™n 

Wl  F<«tn<r.  (.  sn.  nri.)  .I.~lrp\(nn  tlu'rtii.lB  rj  tlK-»li,4».  hihI  irbi.  Ii  holhUhW 

OninlV  rMvUiMil  trtilfw  uf  .'  ii™^'-.  «'..rk  'w'l'ii.-1.'  ii  'm     ie  ui  «f  .NW  l-rtnt.  4lu.  I'M.  " 

**  The  same  rule  applieK  tn  wills  thirty  yeum  old.  4  T.  K.  TIKI,  note.  This  rule  is  bid 
down  in  tiooks  of  evidi'iKv  without  sullieient  exjiliinnt ion  of  its  principle,  or  of  the  extent 
of  its  ii]iiilio»(ii>n.  'fhi'i'i'  Mi-nis  to  U-  dxuifr  in  iierniitiine  a  deed  to  he  ri^ad  mprflr 
becnu.-u'  it  Ih'iiis  iliite  almve  thirty  years  liefore  its  tirotliietinii.  and  in  miuirinj;  no  evh 
dence.  wliei'i-  a  I'urirerj-  niiiy  lie  eouiniiili-d  with  the  least  iirobnbility  of  dolt^lion.  Chiv^ 
Baivn  (iillH-rt  lays  dt>wn.  ihiil  where  )>(>sNession  hiis  jtone  ap-ceobly  to  the  limitation*  vS 
a  <le«l  U-urinp  diite  tliirty  vi-ar^  npi.  it  iniiy  lie  reiid  witliout  any  evidence  of  its  ese- 
eution,  thcatffh  tlie  siilM'riliiiit:  wiliii'SNrii  lie  still  living.  l*w  of  t.v.  W.  For  such  \v^ 
Hpfsion  altonls  so  stnin)!  n  ]ii'i>..iiiiii|ition  in  fiivour  of  tlie  uulhenlicity  of  the  deed  a*  to 
bujiersode  the  ni>resKily  iif  any  'i\\\ft  priHif  of  the  vidiility  of  its  origin,  or  of  it*  due  we- 
eution.  The  court  of  Kiufi'H  Itt'iieh  Iiiive  dclemiined  ihiit  the  mere  production  of  a 
parish  certitliuitc  <lute<l  iilxi%'r  tlijity  ye:n-s  tifco  whs  sutKctent  to  make  it  eridetice, 
without  giving  any  account  of  the  eUFloily  fi-oin  which  it  was  extracted.  5  T.  B.  251>-' 
Christian. 

"  No  rule  of  law  is  more  frei(iientiy  citi-d  iiiid  more  generally  miM^nceired  than  thi* 
It  in  cATtainl.r  ti-ue  nlien  riiilitly  iinilerstooil :  liut  it  is  very  limited  in  ita  extent  Kat. 
npiilicntion.  It  signifies  iiiithiiig  more  than  Iliiit.  if  the  beat  /^^^  evidence  cannot  [wa 
pilily  lie  iirodiiceil.  the  next  lioiit  li<ial  evidi-ni-o  shall  lie  admitted.  Eridenre  row  h 
divided  into  prinuuy  and  secondary ;  and  the  aecoiidiiTy  evidenoe  ia  as  aocunUely  deflnei 


Cbaf.  ».]  PBIYATB  WBOXGS. 

cridence  exuting  thmn  is  produced,  the  very  not  prodacin^  it  ib  a  presmnptioii 
tliat  it  would  hftve  detected  some  &l0ehood  that  at  present  is  concealed.  Thus, 
in  cyrder  to  prove  a  lease  for  years,  nothing  else  shall  be  admitted  but  the  very 
deed  of  kase  itself,  if  in  being ;  but  if  that  be  positively  proved  to  be  burned 
er  destroredy  (not  relying  on  any  loose  negative,  as  that  it  cannot  be  found, 
or  the  Uae,)  then  an  attested  copy  may  be  produced ;  or  parol  evidence  be 
pTen  of  its  contents.  So,  no  evidence  of  a  discourse  witn  another  will  be 
silmitted,  but  the  man  himself  mnst^  l>e  produced ;  yet  in  some  cases  (as  in 
ffMtf  of  an^'  general  customs,  or  matters  of  common  tradition  or  repute)  the 
fMirts  admit  of  heanay  evidence,  or  an  account  of  what  persons  dec^ftsed 
have  declared  in  their  lifetime ;  but  such  evidence  will  not  be  received  of  any 
{•Articular  fiicts.**    80,  too,  books  of  account  or  shop-books  are  not  allowed  of 

\k  the  law  m  the  primary.  But  in  ffoneral  the  want  of  better  evidence  can  never  justify 
tbf  admiflnion  of  hearsay,  interedte^rwitnewiefl,  or  the  oopieii  of  copien,  &c.  Where  there 
«n»  exceptions  to  geneiml  rul<^,  tbene  exceptions  are  as  much  reoognistnl  by  the  law  as 
tk«  ^nt^ral  rule;  and,  where  bounduritfs  and  limits  are  establinhed  by  the  law  for  every 
faM>  that  can  imesibly  occur,  it  is  immaterial  what  we  call  the  rule  and  what  the  ex- 
cr|icion. — Cb  BjsTi  an. 

Smi^  of  the  numerous  cases  which  are  found  even  in  modem  books  may  be  cited  for 
ill Uj't ration  and  in  confirmation  of  the  text  and  note. 

If  the  !(ulMcribtng  witneKs  be  living  and  within  the  jurisdiction  of  the  court,  he  must 

^M-rallt^  to  pmve  the  exet^ution  ;  or  if  he  cannot  be  found,  and  that  fact  l>e  satisfiictorily 

explained,  proof  of  his  handwriting  will  be  sufficient  evidence  of  the  execution.    Barnes 

w.  Tronii>owsky.  7  T.  R.  2ti6.     An^l  the  witn<»!*s  of  the  execution  is  nci^esmry;  acknow- 

l«lirm**nt  of  the  party  who  execiit<Hl  tlie  <1<hm1  c:innot  U»  receive<l.    tfohnson  r*.  MsHon, 

I  K*fi.  *•.».     Ai  l»»»«*t  only  liH  MM*«»ii«iiiry  «»viih*nft».    <'jiU,  liart  rx.  I>nnnin>;.  4  Kiwt.  hW.    Anti 

A>  ki<>>wl**«liriiiHnt  to  a  ««iil»M'ril»iii^  witn«"«^  by  an  obligor  of  i\  Inmil  tliat  h«»  liti.'*  ext>cut(Ml 

.1  >  •.itfiri-nt.    IViwi'U  \\<.  lUat'kftt.  *.>  K-ip.  J^T  :  and  s^e  <ir«»lli«T  w.  N«*al«\  r«ik«»,  l-Mi. 

P»i'  J  rij*T»*  hy««tand«T  may  not  l)e  r»*ri'iv«Ml  to  supply  tli«»  al»?*«»iio<»  of  lh«»  siilNKTihing 

«.:ti.  -•.  .  M"<'raw  r*.  <f»'ntry.  o  <';inij>.  l!.''i2. )  or  <inly  a«»  .M'«M)n«liir>'  fvi»l«*n«»e.    S«»«»  th«»  hi*xt 

'•i-' .     If  ill*'  apparent  utt*'-tin;;  \vitno?vM  (l«»ny  that  h«*  sa\%'  tlu*  vxivution,  >»e**<m«lary  ♦•vi- 

■i"    •'  U  !*'lnii*»il»l«*:  that  in  to  «*av.  tlie  handwriting  of  th«'  oMijfor.  iV«\  ni:iy  U»  proviMl. 

l^-.     *    Hckll.ir*!.  .H  Knp.  17.'*..  n.     And,  a-*  a  g«»niTal  ruh\  it  KtviU'*  that  wh«"n*vi»r  a  huln 

•■••  t.5  w;tnt'^  a]»i»t'arH  loan  iii^truniont.  nolo.  Ac,  honiiHt  U»  fallinl.  or  his*  ahsi'nro 

♦1!  ■.•;n.'«l.    S.f  lh>rg'»  r.«.  l>ixon.  li  Stark.  IS*).    Bn»ion  ?•*.  Coj»e.  IVake,  .HI. — ^'iiittv. 

*  I:  i«  a  efn4*ral  rule  tliat  th«*  int*re  iiHUtal  of  a  X\w\ — that  ii*.  the  nit*ro  oral  a<«m*rtion  or 
^'."-t\  .'ntrv  I'V  an  indixi'lu.il  that  a  partii'iilar  fart  is  trUf^-4*annot  U*  r«H'eA>*<l  in  evi- 
*  •  •-  Hrit  ihf  <»hi«'<*tinii  «|«H".  not  apply  to  any  puhli<*  <l«>«'innfnt!<  niaik*  un<h*r  lawful 
ki':.  r.tv.  -.ii  h  a**  g.i/fltf*.  proi'Ininiitions,  puMit'  »»urvi*ys.  ns'onl?*.  and  «>lh«»r  nicinoriaU 
"'  1  -nulir  «lc»<'ripli«»n.  aii«l  wln'n»*vi»r  the  ih'claration  or  t-ntry  i-*  in  it>«'lf  a  fa<*t  and  i-* 
•*r:  -.i  ih**  rtA  ;t*f'r.  Stark,  on  Kvid.  p.  I.  -Uk  47.  But  it  i-  to  U»  ran'fullv  oh>ervtHl  that 
•-•r.*r  ih*»  •I'llaritioiM  nor  any  othi-r  a«Ms  of  tho<»<»  who  are  nit*n»  Htranjrerx.  or,  a-*  it  i?* 
-  -*..r  t«-r!nf<l.  anv  r..»  i-i*.  r  -;/«  ,*«i.-'.i.  i?*  admissjhK*  in  evidt»n<M»  airain!«t  any  one,  iw  utlonl- 
-i/  •  !  r-^tiniption  against  him  in  tin*  way  ora«lmi«'*ion.  or  otluTwis**.    Ih.  .'»!. — i'miTV. 

.'.     i-.-»  ♦•!  ru-iom-*  aii'l  pn»MTiii!ivt»  ri;:ht>,   h«Mr^»y  or  traditional  «»vid«*ncv  i^  not 

^'     •••^i  until  **»iiH*  in-t.mrt".  of  (h«*  custom  i»r  «'X«'n'i«.t»  of  tho  ri:»ht  rlaim(*<i  are  fir»t 

••;      Th«*  «l»Ml.initi<»n^  of  (mrcnth  rt'^jMM'tini:  tln-ir  marriap\  and  th«»  lejritiniafv  of 

r  ■  !i.Mr»-n.  an*  a'lmilt«il  aftrr  ihfir  d«M'«';i-f  a-*  t-vidont-e.     And  hear>*rtv  i««  hImi  re- 

•  ■ -i  r»^|— i'linj:  |»«-«iijr»*«**  and  lht»  di'ath  of  n^latiitn^i  ahnmd.    Bull.  N.  V.  2*.U.    '2  Kf«p. 
'h    Wi,*i  hii*  U-ffi  naid  in  ronviT!*;itioii  in  tin*  hfurint;  of  any  |Mirty,  if  n<»t  contradict«»il 

:- 1:.  n:  .v  V-«  iriv»«n  in  i»vi<i<*n«-«»:  !<»r.  noi  Immu::  'hMiiinl.  it  amounts  to  a  8jhmm*»!*  of  con- 
'-••^-.  Bii  It  *"an  <inly  1h»  r»*<-iMv«Ml  \vh«*rr  it  nm-it  h«»  pr«*->um«Ml  to  have  lK»t»n  heanl  by 
'-•  .•*nx  :  Mn>l  th*T»*f"r»*  in  «»iit»  ras«»  th»»  «*«»urt  •«ii>jtjMNl  tht*  witne-s  fn)m  rt»iM»alini:  a  am- 
*'••*".  n  wiij'-h  had  pa^*****!  in  a  nnMii  wln'n*  tin*  pri^oni'r  w:iM,  hut  at  the  time  whih*  kIhj 
-•:  U.nt^l  away.  It  hi-  Unmi  th<»  pra^tii***  of  tln«  ((uartfr-M^^Hinns  tc»  a'lniit  th«'  dt^'lam- 
■•  o  'f  |4U|'-r*  r»i*|"'<*iing  tlnMr  »»fttl«»m«'nt.'*.  to  h»«  r»'r«»iv*'<i  an  «*vi«lfntN»  afi«'r  lh**ir  dt*ath, 

*  /  li^iiijc  wh«T«»  ihi-y  ciMiM  not  1m»  pnxluctMl.  S«m»  ',\  T.  K.  Ti^T,  whm»  tlie  ju<l>f«'^  of  the 
'»  srt  iWtjrh  w#-re  dividtnl  u|>on  the  h'pility  of  thi-*  prarlitv.  ami  wlu're  the  Hul»j»«**t  of 
-^•^ktm^  e»*d«-nc«*  i«  much  di-MUSMMl.  Ft  if  manv  v«»ar?».  whil.-t  lonl  Man-ti»*ld  pr*»j»idi»«l  in 
'.^  ''t/QTi  of  Kinic's  Iit*nrh,  th«'  <*ourt  w^n*  unanimou<*ly  of  opinion  that  fhi'  d«*clarations 
7  i  fao^r  m^twrting  hifi  «ettlom**nt  might  afior  hin  ihsith  \h*  pri>v«Hl  and  given  in  evi- 
1*fttip.  Wben  lord  Kenyon  and  another  judjre  w<*r<*  intrtMlu(*«*<l.  the  (<«>urt  were  divide<i, 
lad  tW  farurr  practice  prevaih*<l;  >>ut  wh^n  the  court  wert*  entin*ly  changed,  they 
fct^fiiwd  thet  tbb  heamay  evid«*nce  wai*  not  foundtNl  on  any  principles  of  law,  and 
tte  Ike  endUaee  at  the  <|uarter-«ei«sions  in  the  canes  of  settlement  ought  to  be  the 

1^4 
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themselvoa  to  bo  givon  in  evidence  for  the  owner;  bnt  a  servant  who  madi 
the  ontrj'  may  have  rccouFBO  to  them  to  refresh  his  memoiy;  and  if  siiel 
servant  (who  was  aecuutumed  to  make  tliowc  entries)  be  dead,  and  his  hand  bt 
proved,  the  book  may  bo  road  in  cvidonco  ;(r)  for  as  tradesmen  are  often  undei 
a  necessity  of  giving  credit  without  any  note  or  writing,  this  is  thcretore 
when  ttooomjianied  with  8uel>  other  comitcrul  proofs  of  fuiruesa  and  rego 
larity,(3)  tlie  bent  eridonce  tlint  (.-an  tlien  be  produced.  However,  ttiis  danger 
ous  Hj>eoies  of  evidence  is  not  carried  ho  far  in  England  as  abroad ;(()  whon 
a  man's  own  books  of  accounts,  by  a  distortion  of  tlie  civil  law,  (which  seenu 
to  have  mount  tho  same  thing  as  is  practised  with  us,)(u)  with  the  eupploioi^ 
*3691  ^"''  ^^  *"***  merclinnt,  amount  at  all  times  to  nill  proof."  But  as  thu 
■J  kind  of  evidouee.  even  tliiis  rogulutod,  would  bo  much  too  hard  ui)oi 
the  buyer  at  any  long  distance  of  time,  the  statute  7  Jac.  I.  c.  12  (the  penncn 
of  which  seem  to  have  imagined  that  the  books  themselves  were  evidcnci- ai 
common  law)  confines  tliis  s]>ecioa  of  proof  to  such  transactions  as  have  Imp 
pcned  within  one  year  before  tho  action  brought;  unless  between  merchaal 

m  Idiw  or  NU  {"rhlih  2U.  Dwnur  udrauifeliKi  adimitlMr,  ad  pnialiimrm  Wu  Ml 

(■)<>'^l'rt«rM(.l.I0.2(.  li  ■rnWune  tnilatur,  am  wiiuiwrH 

(•}  ImimrKHtn  d-Mstfici,  mn  adnalalio.  H  mh   tllii     prtifri^i  •Miihnm  amMlflM.   IMd.l.T. 

Hs  that  in  all  other  courtn.  i 
2  fiift,  S4.  Ii3.     The  oourt  o  ^ 

place  of  the  birth  of  IiIk  son  in  not  evidence  alter  the  father's  death.  8  Eaiit,  539. 
It  trould  not.  ]irobiibly,  be  dilHcult  to  prove  Ihnt  thiit  i»  of  the  naluro  of  peUigrei'.  sn^ 
ou^ht  to  be  ndiiiitted,  an  the  fiilh<-r'H  decknition  of  the  time  of  his  eon 'a  birth,  Rhicti  h« 
always  been  lejpd  evidence.  In  criminnl  cases,  the  dcclnnitionH  of  a  peraon  who  relaw 
ill  dtrcniiii,  or  under  an  ajiiirehension  of  dyin^i.  tho  cause  of  Ids  death,  or  any  other  m» 
teruil  circiimritance,  may  be  adniittiH.!  in  evidence:  for  the  mind  in  that  owfiil  iitate  ii 
jireHume<l  to  be  under  as  great  a  religious  oblipnlion  to  <Iii>clo!<e  the  truth  as  is  created  Iq 
the  odniiniKtrution  of  an  oatli.  Rut  dcclamtiuns  of  a  deceaned  ]ierM>n  ought  not  to  h( 
receive<l  unless  the  court  i^  sati^^Hi'd  from  the  nircumiitances  of  the  cose  tliat  they  wen 
inn<lu  under  the  impresiiiiiii  of  ii])|iroii<'liiiig  dti-snhition.  Leach's  Coses,  40U.  Biit  (bi 
declnrations  of  a  felon  at  the  jilaoe  of  exeeiilion  eiLiinot  )«  receive<),  as  he  is  ineomiietenl 
to  give  evidence  ujion  oath,  and  tho  i^ilnation  of  a  dying  nian  is  only  thought  equivaleat 
to  that  of  u  coiiiiielent  witnei^  when  ho  is  xwom.  Ibid.  270.  %  the  1  Jt  2  Ph.  &  )[sr 
c.  l.t.  dejiositions  taken  lieforc  a  jilslice  of  jieiioe  in  eaues  of  felony  may  be  read  in  eri 
den<'e  at  the  trial,  if  the  witness  dies  before  thu  trial.  But  as  tho  Rtstute  confine*  thii 
to  felony,  and  as  it  is  an  innoviilion  uj>nn  tho  common  law,  itc.innot  be  extended  to  an] 
iniMlenieanour.    1  .^Ik.  *2KI. — (.'hristiax. 

"Although  in  Knghmd  iheshoji-lKmk  of  a  truibftmnn  is  not  evidence  without  theootl 
of  (ho  elerk  wlio  mode  the  entry,  yet  in  the  irnited  Htntes,  in  the  early  periods  of  settle 
inent.  as  buunem  wu^  geni-rully  earned  on  by  the  )iHnci|>id.  and  few  shop-keepers  kop< 
clerks,  the  )KH>k  of  <iriginal  entries,  jirovoil  W  the  outh  of  the  plaintif)',  has,  from  tiM 
necessity  of  the  rane,  gencndly,  if  not  univerKsIlr,  Iieen  ailmitted.  It  has  been  confined 
however,  to  the  esse  i>f  go.nU  nili]  and  deliveretl  and  work  and  labour  done.  It  ii 
neoesMry,  however,  that  the  liook  Khoutd  appeiir  to  be  the  book  in  whicli  the  first  enlii 
WHS  made  ciiteni]Hiran<-<>iisIy  with  the  (iriginal  tmiimiction  which  it  profcwMv  to  ret'ord 
It  is  ii'it  necessary,  indeiil,  that  it  Nlionld  l>e  in  the  Ibrm  of  a  joumsl  or  dsy-I>ank.  Entria 
in  le<tger-f<irm  have  U-cn  adnntteil.  or  in  a  ^mcket  memorandum-book,  fcltill,  the  enti} 
must  have  lH-«-n  innile  within  a  ri-ui^mablo  tune  after  the  transaction, — not  further  ttul 
twentv-fiiur.  or  at  most  fortyH'Ight.  hour.''.  It  should  not  bo  ma<ie  until  the  cnntraei  ii 
compiele,  thewiirk  <liine,  th"  g.HHls  deliverinl.  or,  nt  least,  so  far  set  a«iile  and  distiit' 
guished  as  thst  tin-  pri>|H-rty  has  iNisM>d.  Wliere,  however,  entries  are  first  made  on  i 
slnte  or  a  blotter,  whirl)  is  iin'ei'wuiils  ile-itroyi-d  and  the  tmnsfer  made  in  due  lime  to  tiM 
ivguhir  liook,  it  is  yutlidi'nt.  Tlie  cn-ililiiliiy  of  such  ■ 
eirinim«tances  whi<-h  nnuld  pn  to  slinw  tbnt  it  is  not  ■ 

<hnlv  tninsactions.  l'.>iiliii,.v  ,i  .>/.  r^.  Itiiss.  1  Dull.  •J:i9.  Curren  tv.  Crawfiinl,  4  Serg.  I 
Ituwle.  .'>.  Ingrnlinni  >'.  lioi'kiiis  ;>  S,.,y.  &  It.  ili^r..  Ilorllev  vn.  Brookes,  6  Whnrt.  0/9 
l-atton  r*.  Ilvan.  4  K.iwle.  4iis.  Kh.wd- 'v..  diiiil.  4  Hiiwle.  4«.  Torker  ri.  nonnld.on, ! 
Watts  A  Set)t.  2".  Ciigg-w.-ll  i".  Iinllivi-r.  2  Mi|ss.  217.  Csse  n.  Potter,  d  Johns.  211 
J.innell  m.  Suthei'liiinl.  il  Wend.  .'>i'>S.  It  would  encumlier  this  note  logo  ftiriher  in  tin 
citation  nf  eiM-s  Inmi  evi-ry  ."^Inli'  in  the  Union  in  sn]>port  of  this  species  of  evidenel 
Since  the  piirtii-s  lhiiiis.lves  nro  now  iimi]n-lent  witnesses  in  England,  the  original  enti: 
may  evidently  l>c  eifit'iunlly  used  iis  a  mcmomndnm  to  refresh  the  mcmoiy.— SniD 

WOOD. 


1  a  book  may  be  attacked  l<y  an] 
<t  a  regular  and  reliable  n-eonl  oi 
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and  mcrcluuit  in  the  omuil  intercounie  of  trade.  For  aocoants  of  no  recent  a 
date,  if  erroneous,  may  more  eattily  be  unravelled  and  adjusted.* 

With  regard  to  parol  evidence,  or  witnesses;  it  must  first  be  remembered,  that 
tberv  is  a  process  to  bring  them  in  by  writ  of  subpoena  ad  testificandum :  which 
eumoMods  them,  laying  aside  all  pretences  and  excuses,  to  appear  at  the  trial  <m 
pain  of  IQOL  to  be  forfeited  to  the  king ;  to  which  the  statute  5  Elia.  c.  0  has 
added  a  penaltv  of  2IM.  to  the  party  aggrieved,  and  damages  equivalent  to  the 
Uism  sustjuned  by  want  of  his  evidence.  But  no  witness,  unless  his  reasonable 
rxpense«  be  tendered  him,  is  bound  to  apjiear  at  all ;  nor,  if  he  appears,  is  he 
bfMind  to  give  evidence  till  such  charges  are  aetuallv  paid  him;  except  he  resides 
vithin  the  bills  of  mortality,  and  is  summoned  to  give  evidence  withm  the  same. 
Tbt»  compuLii>r}-  procesH,  to  bring  in  unwilling  witnesses,  and  the  additional  ter- 
nii>  of  an  attachment  in  case  of  disobedience,  are  of  excellent  use  in  the  tho- 
rough invcMti^tion  of  truth  i'^  and,  upon  the  same  principle,  in  the  Athenian 
^lunrtik,  the  witnesses  who  were  summoned  to  attend  tue  trial  had  the  choice  of 
tlrve  things :  either  to  swear  to  the  truth  of  the  fact  in  question,  to  deny  or 
sljare  iu  or  else  to  pay  a  fine  of  a  thousand  drachmas.(v) 

All  witnesoes,  of  whatever  religion  or  country,  that  have  the  use  of  their  rea- 
««>n.°  are  to  be  received  and  examined,  except  such  as  are  infamous^  or  such  as 
ir«  interested  in  the  event  of  the  cause.   All  others  are  competent  witnesses;  though 

(•)  PMt  A»tk|.  b.  L  c.  21. 

*  Th«  entri<»  in  the  book  of  a  ]>orM>n  dc^ooaiied,  not  connectod  with  the  parties,  are  of 
t)->  !ii«>r«*  avail  than  hetirHtiy.  Hut  the  l>ookH  of  an  intniniU*nt  r<»H|KH*ting  the  tithes  of  the 
;ar-.*h  afi"  «'vi*l»*ni'«»  for  lii-i  «iHTfv«M»r.    5  T.  H.  VUl.    2  Vfs.  4.'{. — <'iiri>tian. 

•  A  ••'^I'V  «»f  tli«»  writ,  or  l!it»  Hu)>?*tan(>o  tliortM^f.  (.'>  Mo<l.  .'I.m.  <'n».  Car.  r>4<),)  bIiouM  l>a 
•Ti'^l  |»-rM»nrtl1y  on  «»arh  witnt'sn  and  tho  original  Hliimn  to  him.  Th<*  usual  ni<Mle  of 
'^•*-^hnir  jitr»in<*t  witn»*H«M»s  for  <lisolKMlionco  of  th«»  writ  of  suI>|Hi>nA  w  hy  the  Huniinnry 
j-..,.^  ..1  .III  utt»«*hni<'nt  f<ir  u  (M>ntonii>t.  (2  Stra.  h^'>i,  Towp.  .'Ih».  1k>u;».  '»»il :)  hut  the 
-    irt  Will  not  irrant  un  attarhmont  apiinnt  a  witn<'>H  unh'SH  all  th«'  n(>4*i*H<ary  ex|>ens4'i4 

*i,>-  )*Kirn*-y  i**  anil  tn>ni  an^l  tho  witncHs'H  ntav  ut  tli«»  place  of  trial  1m?  t«*n<l«Ti*<l  at  the 

:•>  ..f  •••rvin;:  tho  suh|>4i*iia.    I   II.  HI.  V.K    1  Moriv.  llM.    1:5  I-2jist,  1.').     Still,  the  (H>urt 

»  .1  !i"t  ••nt»-r  iiitit  ni<'«*  t>al<-ulati«>n<*  of  «>x|H*nse,  hut  «'on>i<h'r\vh<'tli«»r  tlu*  non-attondanco 

-J  n.i!«-l  in  ol»*tina<'y  <»r  not.    2  Stra.  ll")0.     Tin*  sani«'  ruh»  pn-vaiN  in  the  case  of  wit- 

r.-.^^  ;.  »..i   n7»r  hr«»uuht  from  a>>ro;i«l.     1  Mar^h.  .V»:{.    4  Taunt.  O!*!!.    ti  ih.  hS.     A  witness 

•  r  't  in  t^•nvr:ll  4*ntitl<'<l  to  r«*niun«'ration  for  l<i«»s  <if  tim«».  ( I  H.  i^  H.  '»l'».  /)  M.  A  S.  l')0,) 
'  ijh  in  <M»in«Mii«taniM>^  it  in  allo\vt*<|  to  attorni'VH  and  nHnliral  practitionon*.  Ih.  159. 
r.-  •x{«n*«'<»  of  making  firifntitic  exi><*rimfntH  with  a  view  to  evidence  are  not  allow- 
»•.-.     .  H.  &  H.  72. — i.'uiTTV. 

~  V  M'<h.imni*^lan  may  ho  sworn  U|M>n  tlic  Alcoran,  and  a  O  on  too  acconling  to  the 
■>t.  tii  .if  Iiidi.i;  and  thvir  evi<h'n4'«»  mav  In*  rf<Mivi'<l  «'Vfn  in  a  criminal  ca^c.  I^^ach'ti 
■  *-- •.  .'»2     1  Atk.  21.    Hut  an  athfi«t,  or  a  imt^ou  who  has  no  lH»li«*f  (»r  notion  of  a  (fO<i 

•  1  '-iturt*  •tttt»'  of  rt'ward*  and  puni**hm«*nt'i.  oii;»ht  not  in  anv  in?*tan<'e  to  l>e  admitttnl 
;.  *  ■.tn—M.     1  Atk.  a:*.     H.  N.  r.  202.     Sv  rt-akc.  H«»p.  11.  win^n*  Hulh»r.  J.,  hehl  that 

•  |r»|*r  *|ue"tion  to  U»  a-k«Ml  of  a  witn«»-««  i«»,  whctlier  ln»  lM»li«'V*v  in  iuni,  the  ohli- 
:*:.'-•»  ..f  An  <»iith.  and  in  a  fuiun*  Ntat**  of  n^wanN  and  punishment^. — <'iiiTTV. 

'  fiiv-  known  a  wiin*-.*  r«ti«^*t«Hl  and  hi-^x-d  «nit  of  rourt  who  d<M*lariNl  that  hedouhted 
'  *'•■  •-x;-t«-ni  e  ..f  a  <mm1  .ticl  a  futiir**  ^tatc.     Hut   I   have  since  hcanl  a  h'arn<*4|  jud>rt> 

.*.•»*!  ri>i.  priu-  that  thf  judp's  had  n'^jilved  not  to  ]H»rmit  adult  wit ncsHCM  to  lie 
■••rr-  -it.-l  rf-i-'«tin>r  thfir  In-lirf  of  a  iK-ity  and  a  future  ^tatc.     It  i-*  pn>l»;ibly  nion* 

•  I *•.%.-  t«i  th«»  «'oiir»«'  of  ju*ti4'«*  tliat  thi**  -^lnnild  U»  prcsuuK'^l  till  tne  contrary  in 
'    '^i    And  th*-  m«»^t  ndigioiiH  witn<*vt  may  In*  M^aiidalizcil  hy  the  imputation  which  the 

'•"•  •ri'^ii'-n  «^»nv«*y'«. 

■,*.4f^.r».  who  r«'fu«**  to  tak«»  an  iwth  unilcranv  form,  hv  th«»7  k  H  W.  III.  c.  .'>4  ar«*  i»er- 
•1  in  judtf-tal  f*r(H'«*«Nlin^»  to  m.ike  a  holoinn  :itHiniati«»n:  and  if  ^uch  alltrmation, 
.r,  **tth.  !•  provtil  to  Im»  faUe.  iln-y  an*  -iil»j«Mt  to  the  p«»nalti«*?*  of  |H»rjury.     Hut  thiji 

••  I:  ii  ••tt«*nd  ti>  criminal  i*aM»*.    K  i'n-a.  I.  «-.  »',.    ]^'2  ios».  II.  «•.  l\0  and  e.  4*». 

'  '.r  alljruuitionft  are  rtM"«»ived  in  jn-nal  ai-tion«*.  a«»  tor  hriU»ry.  See  Atch*»»*on  vs.  Eve- 
'  •'  •  "Wp   .'•^2,  whrft*  thi«*  -ulijiH't  U  larp»ly  «li-«u-^e«l. 

I'-r*!  Mtfi«li«»ltl  Uyiid«»wn  y{«*n«*nilly  tliat  an  atHrniati<m  ii»  not  n^fustMl  when»  the  action, 
*'''*ii'u  in  f<imi  of  a  criminal  motion,  in  Hul)^tance  i^  a  nien«  action  In^tween  party  and 
|«nt      Lortl  HAfisfield  there  laments  that  8Uch  au  exct*ption  had  been  made  by  the 
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*S701  ^^^  J'"^  from  othor  circumstances  will  jadgo  of  their  credibUUg.*  *Ia- 
-I  famous  persona  are  such  as  may  be  ohallcn^d  as  jurors  propter  delictum ; 
and  theretbre  never  Hliall  be  admitted  to  give  evidence  to  inform  tnat  jury  with 
whom  they  were  too  scundnlonH  to  assoviate.  Interested  witnossea  maybe  cxfr 
mined  upon  a  tx>ir  dire,  if  suxpectcd  to  be  secretly  concerned  in  the  event ;  or 
their  interest  may  bo  proved  in  court.  Which  lust  is  the  only  method  of  snp- 
porting  an  objection  to  tho  former  class :  for  no  man  is  to  be  examined  to  prove 
Lis  own  in&my."     And  no  counsel,  attorney,  or  other  person,  intrusted  with  the 

""Tlie  old  caM»  upon  tho  competenoy  of  witnennes  have  gone  upon  very  miblle 
fCroundKi  but  of  lute  yeiini  the  tyiui'tB  hnve  endeavoured  mi  far  u  poiwible,  conBistent 
with  authoritim,  to  let  tlie  obii'<^tion  go  to  the  credit  rather  than  to  tue  competency  of  a 
witncM."  Lord  Man8fifl<l.  1  T.  R.  m 

It  in  now  entabliHhtHl  that  if  a  witness  does  not  immediately  gain  or  loae  by  the  evpnt 
of  the  cause,  and  if  tho  vi'rdict  in  the  cause  cannot  be  evidence  either  for  or  againit  him 
in  any  otlier  suit,  he  shall  be  admitted  aa  a  comnptont  n-itnpHB,  though  the  circumslnncM 
of  the  oue  may  in  fomc  degree  Icwtcn  his  crctlimlity.  3  T.  R.  27.  The  interest  must  be 
a  present,  ceri^n.  v<-sted  interest,  and  not  uncertiiin  or  contingent,  (Doug.  1.14.  I  T.  R. 
ll£t.  1  P.  Wins,  'iHT:)  tht>r(>lbre  the  hetr-a|t|iarent  Ik  competent  in  BUpjKirt  of  the  elain 
of  the  ancofltor,  tlinuuli  tiie  remainderman,  having  a  vf/tfd  interest,  is  inonmpetenL 
Sn)k.  2M.  Ltl.  Raym.  <24.  A  elerk  of  the  company  of  wire-drawers  ii  competent  in  an 
action  ngaini>t  a  )ieri<nn  for  acting  ns  an  ai«igtant,  although  tlie  verdict  might  cnuiie  the 
defendant  to  be  nworn,  ujion  wliich  the  clerk  would  obtuin  a  fee.  See  Stark,  on  Evid. 
p.  4.  74.1. 

A  servant  of  a  tradesman  from  necessity  is  permitted  in  an  action  by  his  mai>ter  to 
prove  the  delivery  of  goo<U,  though  he  tiimself  miiy  iinve  purloined  tliem ;  but  in  «a 
octiiin  brou^fht  ugiiinnt  t1ii>  miinlcr  for  tlic  negligence  of  his  servant,  the  aervanl  cannnt 
be  u  witness  for  his  master  without  a  rcleaKc;  for  his  master  may  afterwarda  have  hii 
action  agaiuHt  the  servant,  and  the  verdict  recovered  against  him  may  be  given  in 
evidence  in  that  actten  to  prove  the  daiiuige  which  the  master  has  sustained.  4  T.  R. 
S«!t. 

By  the  46  Gen.  III.  e.  37,  it  is  enacted  that  a  witness  cannot  refuse  to  answer  « 
question  relevant  to  the  mntter  in  issue,  the  answering  of  which  has  no  tendenr^'  to 
aixruiie  himself  or  to  expo^ie  liiin  to  a  ])en^ilty  or  forfeiture,  by  reason  only  that  the 
answer  to  xuch  question  may  estaMish,  or  tend  to  ostablisii,  that  he  owea  a  debt  or  ii 
subi'-ot  to  a  civil  suit. 

This  statute  was  pu<se<]  l>ceauso  i)|Hin  a  fioint  which  arose  at  lord  Melville's  impescb- 
ment  the  high  livinji  authorities  of  the  hiw  were  nearly  divided,  whether  a  witnew  nm 
iH'lluhte  to  answer  Mich  a  ipiestiim.  But  snn.'ly  it  was  ngreeahly  to  the  law  of  Enp 
i  that  ft  man  should  lie  com|H-lli<<)  to  he  honest,  and  where,  if  he  avoided  the  quefr 
lion,  injustice  would  !>.■  iIcihl-  IktIi  b.'twcen  tlie  jmrties  before  the  court  and  afterwardi 
iH'twetni  the  witni'ss  iitirl  sonic  ntlier  jMirty. — CnaisriAS. 

"  A  witni'us  ni.ty  Is-  >'MUiiini<<l  with  ri>g]inl  to  his  own  infamy,  if  the  confovion  of  it 
does  not  suliject  him  to  :uiv  ftitiu'i-  piini']ini'-nt :  as  a  witness  mav  I>e  asked  if  he  hiu  nnt 
stood  ill  the  pillory  for  Tinimy-  H  T-  R-  "l-*":!  but  he  cannot  lie  entirely  rejecteit  an  a 
witness  without  the  pnshi<'ti'in  "f  the  record  of  conviction,  by  which  he  is  rendered 

Thiniuh  it  hns  Is-en  hcEd  in  Hiiiie  other  cases  that  a  witness  is  not  bmiid  fo  mtirtT  Kurh 
ijiii-tioiis.  4  St.  Tri.  74K.  1  Siilk.  l.'i:!.  4  K-p.  2i'.,  242.  It  ia  quite  clear  that  ■  man  ii 
not  Is'und  to  answer  any  riu.«ii<>iis,  either  in  ii  ctiurt  of  law  or  equity,  whirh  mav  tend 
to  criminate  him-rtl'.  or  which  imiv  vtiider  him  liable  to  a  penally.  Strn.  444.  3  Taunl. 
■124,  4. St. Tri. II.  r.  ill.  i; 111.  |.;Ve-.  ::42.  2  1^1.  Raym.  IllH.'l,  Mitford-s Ch.  PI.  157.  Af 
to  quetitions  which  m.rr'v  cli.>[;riire  ilie  wilnes",  there  in  ^ome  difficulty.  See  Stark,  od 
Kvi'l.  pt.  2.  l:il).  .Still,  a  wiln.-^s  js  in  n,.  ciisc  legnllv  .'.immn-rrHl  to  allege  his  own  tuqw- 
tiidi-.<ir  to  give  evidence  wliiih  ii.volv.-  his  own  iiiininv  (2  Stnrk.  Rep  IIU.  f  East,  78. 
II  East.  :llKI)  or  itu|Hiieli<-s  his  .mn  s,.l..nii>  nets,  (■>  M.  «  S.  ^44.  7  T.  R.  MM,)  unless  ha 
1h>  reiidi>red  incnui[H'tent  hy  a  ii'iiiil  iii!<'i-es[  in  the  evi-nt  of  the  cause,  or  in  the  reeonL 
It  wem*  til  he  a  universal  rule  lliat  a  I'lriW/is  (rimiuU  may  be  examined  sa  a  witne«i  in 
Isilh  I'ivil  and  criminal  fw-*.  jirovided  he  lias  not  been  ineaiiacilated  Ijy  a  conviction  of 
crime.  As  a  <-lerk  who  hiiil  Iniii  out  moiii-y  which  )ii-  had  emWuled  in  illegal  insurancea 
WHS  held  to  )>e  a  eoiii|ieti>iit  wilin-:^  for  lli<>  master  ngainat  the  insurer.  Cowp.  197.  Sob 
man  who  has  prelenileil  lo  convey  lanils  to  another  may  \an\v  that  he  had  no  title.  Ld. 
Itavin.  IIMM.    A  co.n>sit!n>H-  of  a  ship  miiv  prove  (hat  lie  had  no  interest  in  the  1 1 miiI 

Cited  in  IT.  R.  ,1111.   The  parents  may  give  evidence  to  bastardiaethrfrb         

u3l,}  or  to  prove  the  h-gitiuiucy,  (ib. :)  though  it  is  said  the  H 
2M 
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•ra«U  of  the  CAUM  by  the  party  hiruMlf,  shftll  be  compelled,  or  perhaps  allowed, 
to  gin  cTidence  of  such  converaatioD  or  matten  of  privacy,  as  oame  to  hu 
kMwlMlge  by  virtne  of  inch  trust  and  confidence  ■.(«)*  bat  he  may  be  examined 
«<  In  mere  niattera  of  loct,  M  the  execution  of  a  aoed  or  the  like,  which  might 
kir«  eome  to  hia  knowledge  without  being  intruBted  in  the  cauee. 

Una  witneM  (if  credible)  is  nfficient  evidence  to  a  jury  of  any  single  flwta, 
thoofth  midoubtedly  tlie  concurrence  of  two  or  more  corroborates  the  proof 
Yt(  oar  law  considers  that  there  are  many  transactions  to  which  only  one  pereoa 
i<  envy  ;  and  thrrcfore  does  not  altcat/s  demand  the  testimony  of  two,  aa  the 
TiTJl  law  nnivenally  requires.  "  Unitu  respontio  tatit  omnino  nan  audiat»r."{x) 
Tucxtricat«  itself  out  of  which  absurdity,  the  modem  practice  of  the  civil-law 
drartJi  bait  plunged  itaclf  into  another.  For,  as  they  do  not  allowaleaa  namber 
tbaa  two  witneaaca  to  bo  pUna  probatio,  they  call  the  testimony  of  one,  thoa^ 
DCTvr  BO  clear  and  positive,  aemi-pUna  probatio  only,  on  which  no  sentence  caa 
U:  founded.    To  make  up  therefore  the  necessary  complement  of  witDeesee,  when 

<-f  U«  ar  SM  Mh,  Mr.  (■)  OiA  4,  «t  a 

>  Bsninl  woaoan,  shall  not  be  nifflcient  to  butardiM  her  child.  B.  R.  H.  79,  1  Wils. 
Mri.— CaiTTT. 

Tlw  firat  inroad  on  the  syRtenialic  exclusion  of  eridenee,  which  was  the  result  of  the 
hnMV  Mate  of  tht^  law.  was  nude  by  the  ilBlute  3  1  4  W.  IV.  c.  42,  a.  00,  which  enacted 
tku  "iiinrderu>rfndt>r  therejeclionof  iritnraSMOn  the  ground  of  interest  loss  Arequent, 
it  ui.T  wilnm*  *lioul>l  li»  objected  lo  u  incompetent,  on  the  ground  that  the  renUct  or 
jodfmv-nt  in  llin  artion  wnuld  be  admiiwiblo  in  eridence  for  or  agninitt  him,  he  should 
tfTtrnbAfu*  be  examinr*!:  but  in  that  cane  the  vvrdict  or  judgment  iihould  not  be 
klni'.-ailili'  fur  or  attsinnt  liim  or  anv  oii<>  claiming  under  him."     A  much  greater  im- 

;r ...- tit  w*-.  h.w.-v.T.  hIHtI.--1  by  the  »lalut.-  U  4  T  Vitl.  o.  HO,  whioh  rum.ivtHi  incom- 

|-  >ni*y  by  nit-^ni  i-f  in>'u|iui'ity  from  I'ritiii'  or  on  tlic  ground  of  inUTol  in  all  iHTiionii, 

■  ■•'I  •  -A'  fmr*irt  hi  tkf  tnil,  or  th>>  gienHiiiii  «h<tM>  rightit  irere  inro1ve<l  llii>rein.  Kurti  nx  thi> 
ril  t'InintilFin  thi-  lii-tiii<ius  nelioii  of  eject  men  t.  or  nn.v  piTM>n  in  whtwe  immeiliiite  and 
:■  lit  .■liial  t'-lialf  any  ailion  wm  brought  or  (b-fp|i<li<*1,  or  the  huiband  or  wifo  of  Hueh 
■.■«.i,.  The  wlviintitgcH  fduiid  to  flow  from  lliin  altemtion  in  the  l;iw  led  to  th>-  iKHtute 
iii  i  V  Vicl.  r. '.r>,  by  tile  lirsi  ^i-tinn  of  nhieh  the  jiroviM)  in  the  statute  li  Jt  T  Vict.  c. 

■  ■!... h  .-iiliiib-tl  ail  (ii'txiiw  <ltn'ctly  interealixl  in  the  unit)  wan  re|>i-ale<).      By  lliu 

;.'!  >n-ti<>n.  the  {Htrliiv  uiiii  tlic  |H>rs<irii>  in  who»e  U-linif  uny  action,  unit,  or  other 

■'■,.~'\\nt  i'  )-rotiglit  or  ilereitdnl  nr<- niiiile  (exivpt  ux  (her<-iii  exeejiteill  ram/x'h-Hr  and 

■  ■•:'  i'  i  111  give  i-vidi-nei'  on  liehtdf  of  either  or  any  of  tlie  jMirtint  to  the  Kuil  in  any 
<.ri  -f  JuKlK-e.     The  third  Mi'tiim  of  the  iitaliite  jinivideit  tliiit  it  nliull  not  render  an.f 

-.>,4)  ■lunii^l  with  an  cifTi'iiiv  coiniH^leiit  or  cnniju'llnble  In  give  evidenc*' againit  hiio- 
•  .!  ii  ir  •hull  It  r>'iider  any  |HT«on  iiimiiellsblo  tn  nnon-er  any  [(iie^tion  tending  to  crimi- 
--«>  i.i(u>rt(.  ti'ir  rhitll  it  in  any  i-niniiiul  pnteeeiling  render  uny  hutlund  com|telen(  or 

■■^.[••iUMe  t."  give  evi'lenee  for  or  aguiuiit  bin  wife,  or  any  wife  oitmjietcnt  or  comiwl- 
.(•,'  :i.  giv"  evidi'nee  for  nr  agniimt  lier  hu^'lmiiil.  The  fourth  iie«-tion  of  the  xtatule 
'  .'.I.-  r  [•rovi'l'i  tli^il  it  Khnll  not  anjilv  (o  any  pnieeeiling  ini>tiluteil  in  oon«e<}uenee  of 
»:,  •.^•\.  or  !■■  uny  aeijon  fur  breueli  of  gimmiae  of  marriage.     It  wa*  drt^ideil  »oon  after 

■-  utii  i'm-mw  law  iluii  the  I'r.aiii  m-etion  of  the  statute  ilid  not  rendi<r  a  wife  adiniiwibli^ 
f  (■.innx  f<ir  •>^■g»iIl^>t  her  liuiibBDc);  und  ui'<i>nlingly  the  xtalute  Iti  A  17  Vict.  c.  m 

■  u  i^.f  I.  enacting  that  the  hu.*liaiid«  and  wives  of  the  partieH  to  any  iiuit.  or  of  the 
:••.*>.  .^nwhoK.  Uhalf  anv  weh  proceeiling  ii  brought  or  defended.  i>haU  thereafter  be 

■at-i'  lit  ami  coin) --liable  to  givn  evidniee  on  U'litilf  of  either  |>arty  or  any  of  the 
'vr.-*  N--ither  hu-luiiid  nor  wife  in  coni|>ellubli>,  however,  tn  (li»i-lnse  any  romniuni- 
4'.  •.  -nvl-  or  reri'iveil  during  mairiuge ;  uiiil  ni'itlier  (mrty  in  a  eom|>eIeiit  wiine^M  in  a 
-■.  i.al  pr»'->-eiling.  or  in  any  (-nKViiIing  in'iiiiitixl  in  i-n)H>x|uc'nc<' of  adultery  .—  Ksat. 
*  K.I  ihe  |,nni'ii-leii  and  ihiIkt  of  lhi»  rule  n'stmin  it  to  thiit  iimtiileti'V  onlv  which 
•  T.«-^l  in  a  nHin^-l  or  nolieit.ir.  and  wl>i<'b  mu>t  n.-ce»s>rily  U-  inviolabb-  when>  the 
->■  at  »l(<'Al'-4  ami  legul  HxpiHtuntx  in  ailmilteil.  But  the  I'urjHMiv  of  [nlbUe  jiiMice 
•:;«-rw>lr  the  <l>-lii-acy  of  every  oilier  mMi'ii-ii  of  c«ii)i<lentiul  «niniiunii'Htion.  In  Ihe 
'-.*,  '  (  the  dueli>-M  of  KiiigHtim,  it  wiu  deierniiui'il  ihut  a  friend  tniglit  Ih-  bounil  (o 
;•;■,«.  if  II  iiiiirr  in  a  iiiurt  of  j  until -•<,  iwereix  nf  the  mo«t  nutiiI  nutur»  whieh  one 
>.i  r.*i;,l  re|iM>-  111  ihi-  other;  and  Ibut  ii  AiirgeoD  wu«  tHnind  to  rommunieate  any 
.3'-fKMjoa  whatever  which  he  wa*  [« WKi-.ii.it  of  in  ronii-ijuemv  of  his  |>rofeMional 
v^'^Klaw*.  II  SL  Tr.  24.!,  ■-'4<1.  And  ilio-e  «i  r.  I-  only  communieated  to  a  counwl  or 
ktbmey  are  inTiotable  in  a<iiurt  of  ju-tice  which  liuvc  l>e«n  iiitruiteil  lo  them  whilst 
vtmg  a  dtfir  napective  characieri  to  the  juu-ty  as  their  client.    4  T.  B.  431,  TS3.— 
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they  hare  ono  only  to  a  single  fact,  they  admit  the  party  himself  (plaintiff 
or  defundant)  to  be  cxamlDcd  iu  his  own  ovhalf,  and  administer  to  him  what  li 
called  the  suppietorif  uatli ;  and,  if  his  evidence  happens  to  bo  in  his  own  lavour, 
this  iinmediutcly  converlB  the  half  proof  into  a  whole  ono.  By  this  in^niou* 
device  Hutiittyinf^  at  uuce  tliu  forms  uf  the  Koman  law,  and  acknowledging  tbe 
BU]>erior  reasonableness  of  the  law  of  England :  which  permits  one  witnem  \o 
be  Buflieient  where  no  more  are  to  be  had :  and,  to  avoid  all  temptations  of  pcr- 
jurj',  lays  it  down  us  an  invariable  rule,  Uiat  nemo  teUU  ease  ddtet  in  pnpria 
cauea." 

•^711  *Po9itivoproof  is  alwavs  required,  where  from  thenatareof  thecai«it 
J  apj>earB  it  might  iKHwiblyliavt'  been  had.  But  next  topositive  proof,  cinun- 
Stantial  evidence  or  the  doctrine  of  presumptions  must  take  placej  tor  when  tlio 
fact  itself  cannot  be  demonstratively  evinced,  that  which  comes  nearest  to  the 
proof  of  the  tUt-t  is  the  ])n>of  of  Kuch  circumstuncca  which  either  necessarily,  or  vtu- 
ally,  attend  such  liiets;  and  these  are  called  presumptions,  which  are  only  to  be  lo 
lied  upon  till  the  conti-ary  be  actually  pi-ovcd.  iitabitur  pnrsumptioni  donee  fro- 
betur  in  coHtriinum.(jf')  Tiolent  pi-cauniption  is  many  times  equal  to  ftill  prool')(:l 
for  there  those  circumstances  appear,  which  necemiritg  altend  the  tact-  As  if » 
landlord  sues  for  rent  due  at  Michaelmas,  1754,  and  the  tenant  cannot  prove  the 
payment,  but  producon  an  acquittance  for  rent  due  at  a  subsequent  time,  in  full 
of  all  dcmand-i,  this  is  a  violent  presumption  of  his  having  paid  the  former  rent, 
and  is  equivalent  to  full  pnHil;  tor  though  the  actual  payment  is  not  proved,  vet 
the  acquittance  in  full  of  all  dcmnnds  is  proved,  which  could  not  he  withoot 
such  payment  J  and  it  thereibre  induces  so  forcible  a  presumption,  that  no  proof 
shall  be  admitted  to  the  contrary. (a)"     Probable  presumption,  arising  from  Boch 

(t)  Cui.  Ult.  ti3.  OIIM-O.  {•}OUb.BTld.l*ll. 

'  In  equity  no  <l(>cri;e  can  bt-  made  on  tlie  outh  of  ont 
onswer  on  oiith.  (Wntr.  liil.    3  Ch.  C.  123.  f.9 ;)  and  one 

tlie  hu^ibanil,  nlthou^h  it  lie  iiU|i|>ortFd  by  the  answer  oi  tiio  niie,  lor  sne  rannot  i*  ■ 
witnifiii  against  her  hu:<biind.  i  lb.  3U.  3  P.  Wms.  23}).  But  a  decree  ma;  he  made  oa 
the  pviilonceof  a  Binrili*  witness,  where  the  cridunce  of  the  Other  party  is  fulxiBrd  or  dif- 
emlitoil  by  stronit  oireimistuncei^  2Vern.  5.'>4.  2  At  k.  19.  3  ib.  419.  1  Bro.  4?h.  C.  si 
In  high  treowin,  whi-n  it  works  eorrujitinn  of  blnod,  two  witneioos  are  neevsmrv,  tiy7  V. 
Ill,  c.  li.  So  two  nre  n<'ep>wur>-  in  i»'i:iurv.  lU  Mod.  lUd  ;  /xuf,  4  book,  ISU.  Iu  all  olliff 
eows  tlie  eflect  of  ii'lniissil.lo  rvidi'iioe.  wli ether  given  by  one  or  more  wilnntsos,  bM>l«lj 
for  the  eom-iderntion  of  the  jup'.    >See  Sturk.  on  Evid.  pp.  3,  398,  399. — Cuittt. 

"The  author  dnos  not.  i>crhiirKi,  literally  mean  here  that  no  evidence  would  benmiv^ 
if  in  fuel  it  could  be  pr<«luifd.  tn  r>'but  even  the  most  violent  prenumplion,  for  tbt 
mnxim  wliieh  he  bus  eiteil  ul>uve  iuiiilii's  the  contrary;  but  I  suppose  him  to  mean  tbit 
such  a  pr<>i<umiilion  \*  so  weijchty  lliiil  no  evidence  will  enuntervuil  it.  Even  in  tbii 
light  it  i»  In)  i<tron).'ly  exiireiM-d;  for  the  nriiuiltunce  might  undoulitedly  b«  shown  to 
have  been  given  by  uiiHtake.  or  extorted  by  meiiuee,  or  drawn  from  the  partv  by  fraud. 
So  in  I'lnl  Oiike'i'  iiiiitiiinf-. — "  If  one  be  ruiine  throw  the  bodie  with  a  sword  in  a  houM 
whereof  bi'  instantly  diuiti.  iind  a  m.in  is  Ki'i-ne  to  tnme  out  of  tbRt  bouse  with  a  Uoodj 
sword,  uiid  no  olhi-r  niim  wh*  iil  that  time  in  the  bonne. "'  The  party  here  might  hv9 
run  bim-'elr  tbrougb  tlie  Imdy,  in  spite  of  the  endeavours  of  the  other  to  the  contraiy; 
and  if  a  witness  had  H-en  tlmt  IViim  iiii  n|))iosite  window,  undoubtedly  he  would  M 
reeeived  to  destroy  the  violent  iiresum]itiun  arising  fW>m  the  a]i}tarent  eircumfiancM. 
Indeed,  if  witnes^^-n  an>  reecividid-,  lis  tlu-y  ilnily  oi'e,  to  enntrudict  or  explain  away  paiitif 
limof,  <if  einirse  they  must,  a  hirtii'Ti,  lie  so  to  n-Init  | ires' uniptive  proof. 

But  there  are  prcyninptinns  in  luw  wbieh  are  not  controvertible:  that  is.  wherAlbeb" 
lias  de<-liired  that  siu-h  ii  iiinx-i|Ui-nce  «/«■«.«  liilbiws  sncb  a  fart,  and  therefore  withdrain 
tluit  <imiM^|Uen»'e  from  the  dm-i^inn  iif  the  jnrv.  These,  therefore,  are  not  the  \<rv^ 
subject  of  evideni-e  lis  we  iiinli-i'stiind  the  wor<l  here ;  nn<l  therefore  when  tlie  cbu»iii| 
fact  is  proved,  as  no  I'viileni'i-  al'.uuJi:  is  ri<i|iiinHl.  so  none  will  be  admitted  to  relnii  th< 
eoiisci^ueiire.  llius.  if  a  ''iiii>{>inii'V  to  hiiprisou  the  king's  |>er"on  be  proved,  the  I41 
presunieN  un  intentimi  to  kill  liitii.'    Tuit.  l'.)tj.    .See  Feame  ij.  Hutchinson.  9  Ad.  k  El! 

(«1.— CciLEBlWiE. 

Pi'i-sumptions  lire  or  iliree  kiii'U:  1st.  Lcff^il  presuinptions,  made  by  the  law  itfell 
2d,  lj?^'id  iireMim]itiiiii*,  to  he  niiiilthy  11  Jury,  of  law  imd  fact:  3d,  Natural  presumplkm 
or  {iresumi'tions  rit'u„n  l':ii-i. 

1st.  1^-gid  i>ri'>.uiii]>tt<.in''  nre  in  some  ensi<s  nlisolute.  as  that  a  bond  or  other  mecbll 
was  exe<^ui.'a  iip.m  u  g.>..a  L-en^riderutien,  (4  Burr.  2225,)  so  long  ■•  tbe  deed  or  bof 
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•  w  wwi/fy  attend  the  fact,  bnth  al«o  ila  due  weight:  m  if,  in  iiimit 

m  due  in  1754.  tiw  tenant  prowtt  Iho  [t&ymenl  uf  the  rent  due  In  I7A&[ 
rill  prerail  la  exonerate  the  tenaiU,(&)  unleM  it  bo  clearly  iibown  that  thu 
■r  I7M  waa  r>^Ui^od  lor  oomo  speeial  reawon.  or  tliat  tlioro  was  aome  fVand 
•take;  f<ir  »th<-rwi>Hi  it  will  be  pronumed  to  have  been  paid  befor«i  that  in 
M  it  U  rn'»l  uNual  t*>  receive  fimt  the  reiitu  oC  lonf^t  standing.  Light,  or 
pTCMimpliouH  Ilbvc  no  weight  or  vAlidity  nt  all.* 

M  oath  wlmiuislered  to  tho  u-llnoH*  tjn  ti»l  only  lliat  whut  he  do-  rms-js 
■hall  be  Irve.  bat  that  he  altall  aW  de|io«u  the  irhole  truth;  au  *■ 
Iw  i«  Rtrt.  to  conceal  any  part  of  what  lie  bnowH,  whether  inlerrojpited 
■larlv  to  (hat  point  or  not.  And  all  thin  evidouc«  is  to  be  ffiven  lu  open 
la  tlie  premenco  of  the  parties,  their  attorneys,  tlic  eonnsel,  and  all  oy- 
an,  and  iMUbrv  Hie  jad^v  and  jnry ;  each  party  having;  libertr  to  except  to 
npwtency,  which  i-xce|>tionN  are  pnlilicry  staled,  and  hv  the  jndge  are 
fma^  publiely  allowed  or  dirallnwed,  in  the  tiicn  of  thcMiantry;  wbieh 
flurb  any  aecret  biaa  or  |>artiality  tliut  mieht  arice  in  hi»  own  breast. 
t,  cillwr  in  hia  dlrevtiouH  or  deeii^ion«,  ho  miiitakeii  the  law  bj-  ignorance, 
artvttca,  or  deatipi,  the  counsel  on  either  side  mav  require  lilni  ]iuhltcly 
IshUe/  AnvTrfions,  atatinj;  the  point  in  which  he  is  rappoecd  to  err;  aud 
»  to  obliffod  to  seal,  by  statute  Weslm.  'i,  13  Kdw,  1,  c.  Ul,  or,  if  he  ref\i»o 
In,  the  |«rty  way  have  u  coinpul>«r}'  writ  against  hiin,(f)  commanding 
a  mmU  it,  if  tJio  Uuit  alleged  be  tmly  stated:  and  if  be  ri1tim«  that  the 
I  Ktitnily  ataiMl,  when  the  cmm  is  olhcrwiae,  an  action  will  lie  agalmit  him 
tkina  a'lklv>  return.  Thin  bill  of  exeeptlona  b  iu  the  nature  ofan  appeal, 
nablt'.  not  iu  tbi-  tioirl  uiit  of  which  tli<>  reconl  ifuiiies  fur  ihii  triiil  ut  nixi 
bat  in  the  next  immediate  superior  court,  upon  a  writ  of  error,  after 
tent  given  in  the  court  below.  But  a  ilemurrer  to  evidence  shall  be 
nined  by  the  court  out  of  which  the  record  is  sent.  This  happens  whero 
rd  or  other  matter  is  produced  in  evidence,  concerning  the  legal  conse- 
ea  of  which  there  arises  a  doubt  in  law;  in  which  ease  the  adverse 
(•)o<.uii. rs.  (• ) B>«. Br. in.  IIIIM.4SI. 

m  nnimpeacht'd ;  but  il  may  he  im]teache<l  on  the  ground  of  fraud,  and  then  the 
wmtion  liecmi.'-  lUi'  nulywi  of  inc|uirv.  But  in  the  olac  of  bills  of  excfaanj^,  the 
i|>(iun  that  it  w.in  >cce|>te<l  for  a  ftomf  ronitiileraticin  may  be  rebutted  by  evidence. 
■re  a  6ne  ban  bc'.-n  h-vied.  it  will  be  imiilied  that  it  baa  been  levied  with  prodama- 
3Co.m;.  b..)unl.-s<<r<-lmite<l.  (Itull.N.r.22<i,|  and  winie  other  like  iniUnrea;  but 
naintilion  in  favour  of  innoi'i'iice  i».  it  hiu>  l>een  held,  too  Klrong  to  be  overcome 
artifirial  iiilcndmenl  of  luir.  1>  B.  &  A.  3M>.  2d.  Preeumpl ionn  of  Uw  and  fact, 
t  advvrw  ftgiiymirnt,  un'iucnlionpd  for  twenty  vears.  of  an  incorporeal  heredity 
|ifv«ua>es  a  jCTHnl :  that  a  Iionil  baa  been  Hali>fi'eil  u|ion  whieh  no  interest  baa  been 
■or  other  a<-knowle<l|imcnl  iiiixle  of  il^i  exislenc)-.  fur  a  like  |>eriod.  (2  Stra.  826.  3 
■yin.  I^To;,  iliat  there  liiut  l>i>en  a  roiivervion  in  the  caae  of  trover  where  tha 
iBBt  rrfu«en  toil.-liver  tbcm  up.  3d.  Natural  [•resumptions.  It  in  the  peculiar 
n  of  the  jury  to  dt-al  with  jireHumptionH  of  thlH  clib^ :  yet,  where  the  particular 
r*  invparably  i-i>nn<-ele<l  according  to  the  u<iuat  courtto  of  nature,  the  couria  them- 
■ill  draw  thf  inft-rence :  ax  w)i<>n  •  chilil  hiu  been  born  within  a  few  week*  after 
of  Ibe  buibaixl.  iii  bai>tar<ly  will  b.-  infiTreil  nilbnut  the  aid  of  a  jury.  »  East.  103. 
tea  of  ein-um -I initial  pvidenre  may  be  more  or  b-w  within  thi*  claaa.     And  it  ia 

■  that  ibe  rwu'  put  in  tli<-  text  bi'h)n(»  to  thin  division.  ui>on  wbiob  Hr.  Chriatian 
Kle  Ihp  f»ll<>«in|(  remark  : — 

m  can  H^m-ty  U>  turrti-t.  I  aboubl  ronreivp  that  proof  may  be  admitted  to  repel 
■■Bptiooi  nhatfvi-r:  und  even  if  a  n.vi'ipt  fhoulil  bt'  orucluci'd  expreuly  for  tha 
tWyntr  ITJ-I.  Mill,  the  Innillord  ml)[l><  »bow  tlial  it  hail  been  obtain eil  by  miatake 
4.  anil  thai  no  rrnt  bml  Ineii  nii'ivtil  at  the  time."  In  a  raw  of  a  sinular  nature 
aiat*  AbboU.  C.  J.,  at  tiuildhiill.  a.u.  1i«:;1.  Ilie  kodlonl  ailduced  evidence  to  show 
Make,  and  rreoTentl. — (^'iiirrv. 

■  diAcolt  lo  lay  wbal  is  a  liifht  and  tm>\\  prefoiniption.  if  it  is  any  preaumplion  ai 
Mj  orauHlaiiee  may  be  proved  from  whiib  a  fair  infenm-e  can  be  drawn,  though 
I  aoaU  b*  too  alight  to  sup)>ort  t  he  v>T<lii-t  of  the  jury ;  yet  it  may  eorroboraU 
wdMony,  B»d  a  number  of  oucli  j>resum)>IionB  may  become  of  impwtanca.  iW 
vaa^aiao  lia  taajujri.  ul  ^hs  itHgula  xon  noefrent,  ea  rniivcTaa  Imftian  ^randa  mm  tffri 
MttUtttm  da  Oua.— CaaiititN. 
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party  may  if  he  plenflcs  demur  to  the  whole  evidence ;  which  admitn  the  truth 
of  every  fact  that  has  been  ulle^ed,  hut  denies  the  sufflcienty  of  them  all  in 
jwiiit  of  law  to  maintain  or  overthrow  the  i8au<j;((^)  which  draws  the  qacstion 
of  law  from  the  eogiiiziinue  of  the  jnry  to  he  decided  (as  it  onght)  hy  the 
court.  But  neither  these  demurrern  to  evidence,  nor  the  billH  of  exeeptioiu, 
,9-o-i    MFC  nt  present  ho  much  'in  use  aa  formerly;  since  the  more  frequent 

'  J  extension  of  the  dinci-etionary  powers  of  the  eourt  in  granting  a  new 
trial,  which  is  now  very  comnionly  had  for  the  misdirection  oi'  the  judge  it 
nisi  prius.' 

This  open  examinatiim  of  witnesnen  viva  voce,  in  the  presence  of  all  mankind, 
is  much  more  conducive  to  the  cteuring  up  of  truth(e)  than  the  private  and 
aeoret  examination  taken  <lown  in  writing  before  an  officer  or  his  clerk  in  the 
eecldiiastical  courts  and  all  otlicrs  that  have  Iran-owed  their  practice  fVom  the 
civil  law,  where  a  witness  may  frequently  depose  that  in  private  which  ho  will 
bo  ashumed  to  ttwtity  in  a  public  and  solemn  tribunal.  There  an  artful  or 
carelcsa  8crihe  may  make  a  witnesa  xpeak  what  hu  never  meant,  by  dressing 
up  his  depositions  in  liis  own  forms  and  language;  but  he  is  here  at  liberty  to 
correct  and  explain  his  meaning,  if  misunderstood,  which  be  can  never  do  aflera 
written  deposition  In  once  taken.  Besides,  the  occasional  questions  of  the  jndge, 
thejur}',  and  the  counsel,  projMumled  to  the  witncsi>iCB  on  a  sadden,  will  sitl  oat 
the  truth  much  better  thuiia  tormiil  set  of  interrogatories  previously  penned  snd 
settled;  and  the  confronting  of  adverse  witnesses  is  also  another  opportunity 
of  obtaining  a  clear  <liscovcry,  which  can  never  be  bad  upon  any  other  method 
of  trial.  Jior  is  the  presence  of  the  judge  during  the  examination  a  matter  of 
small  importance;  for,  besides  the  respect  and  awe  with  which  his  presence  will 
(•■jOiLitt.  ;^  i  Ktp.101.  (•)  Uii]>>'iHi>t.c.  i>.ui.aj!i,na. 


■  Tlie  matter  wliii'li  tlie  jury  hua  to  Iry  i«  t)ie  wRue  joined  upon  the  jileadings  irhick 
areeoiiied  en  the  ni"!  jiriu:!  ri-cnrd.  utid  iit  wLicli  alone  the  judge  in  permitted  to  look  for 
the  i|nestion  to  he  tri(><l.  Alllit>U];h.  llierofore,  the  jilaiiititl'  may  be  able  to  prove  ■  good 
cause  of  aelion,  or  the  ilefcntlunt  «  pnoil  ili-fence,  lliiit  i*  not  nufficient  to  entitle  eith«f 
to  a  venliel.  unlew*  the  [iiiiof  of  it  estH>>li'<hivi  thst  aide  nf  the  iwuc  which  it  is  hi»  duir 
to  maintain.  When  t]icrt>  whh  no  |>ower  to  amend  the  pleadinti*  at  nisi  priuH.  it  acconl- 
iniily  often  )ia|>|H-n<^l  Itiat  a  jmrty  failMl  on  the  trial,  by  rt-nnon  of  Minic  minute  dis- 
ere|iimc,v  iH-iween  tlie  Miateineni  of  liiM  eauRe  of  action  nr  defence  and  the  evidence  pro- 
duced ti>  HUiiiion  it ;  for  thonfih  a<  a  rule  it  is  miflicient  tlial  the  iwuc  shell  be  nttianiiaihi 
pmved.  it  W  ni«e>K)iry  llml  it  W  tMH'/i'ih/v  pn>veiL  Thin  strictnetis  coiiwiiui-ntly  pto- 
tluced  great  iitjustit-e :  for  )Hirtii-a  {H-rii-eily  aware  of  the  true  nature  of  the  dinpute  cem* 
to  trial  relvint;  niHin  Minn'  !^li;;ht  nli^^tul■-llll-nt  In  liix  adveiMnry's  pleailings  not  materiil 
to  tli<-  m>-rits  of  (he  i-iit;.-.  and  ivliiili.  had  it  I.een  diM-oven>il  in  time,  nnnid  have  ben 
rorreet.-'l.  To  obvi.it.-  lllLrd^l.ilw  i.f  Ihi^.  kind,  the  statute  tf  (ieo.  IV.  c.  15  enacted  ihrt 
it  fheuM  be  lawrul  tor  nny  coin't  nr  iiny  jui||t<^)iiltin}t  at  iiIm  prius,  when  any  variant* 
ap|M-Hre<l  lii-twpt-n  any  maitt-r  in  ivritiu):  i>r  In  print  jin>dnevd  inevident-e  and  the  m-itel 
tlienioron  the  rii-oril'.  toi-uiiNi-  the  rt-eoiit  In  In-  fortuwjih  amended  in  Rueh  }i&rticulu-0B 
jMiyment  of  hin-h  i-ost.-t.  if  any,  to  thi>nthi-r  |>arly,  a»  mieh  judge  or  court  thought  reawo- 
alile ;  the  trial  tlienei-lnrtli  to  jimiivil  nK  if  no  Mieh  variance  luid  appeared.  'i*lie  Ftataw 
3  ft  4  W.  IV.  e.  42.  ^s.  •>:;.  •>*  ■■M..|Ml<-d  this  jmwer  iif  nnirndment  to  all  easM  whm  aay 
variani-e  a]i]>i-an-<l  lH>lneen  tin-  priMif  an<l  the  reoital  or  RCltin);  forth  thereof  on  tbt 
record,  tin-  trial  to  ]iriK>iNMl  a*  if  nn  varianre  had  happened. 

The  imHTfr"  uf  anietiiluient  iii\iii  hv  these  statnles  have  b«-en  still  further  rxl«nd«d,  if 
not  suiH-nuth-l,  hy  the  pivivi^iims  iif  th<>  Conmiou-I.niv  ProreiluK  Act,  ]ttS2.  Thux,  I 
timi-j-uni/iT  or  niitj"im/rr  may  Ih>  anii-niliil  at  the  iriel ;  mi  the  evidenre  of  the  phuntilT  mq 
ehowai-ontrart  ureanM-nf  m-lii>ii  varyin)t  Hinu-what  from  that  allefied  in  hie  deeloration 
or  the  di'l'i'iidniii's  wiiniiws  niiiy  nialti-  out  a  di'ti'm-i-  which  has  not  l>ei>n  plejuled  wit) 
tti-hiiiral  exai-tiii-tv.  In  i-illn'r  ('n->e  the  iIiH-Uiratioi]  or  plea  may  be  ninendiil:  ami  thv 
mu-it  he  done  hy  the  ]iri-.->idinu  judp>.  <n  thiil  tlii^  n-al  iinei<lioH  in  cnnlrovetfy  betwrri 
till-  ]i!irticM  til  theenuM-  may  li<<ili-ti-niiini-'l  in  th<-  existing:  Ruit.  Amendmi>nlB  are  gen* 
rally  frranteil  In  jiiiynn-nt  oV  th<>  eii-'ls  pri-viously  iiirurri-d.  and  wbieti  liy  the  aniendnifB 
linve  bii-n  n-ndi-nil  inin<t-><-'-iiry  i>r  witlioiit  re<id(.  The  defendimt  may  be  allowed,  i 
nii'i-TUwi7-,  !<■  pliiid  </>'  h"  >:  in  nhieli  hilt<-r  nisi-  Hie  further  trial  of  the  action  m  at  one 
Klxnpi'il  mill  ihi'  jury  ■ll-'i-hiir^.i'd  fi'iiiu  pvinji  iniy  vertliel.  If  either  party  is  dianliifiei 
with  the  di'i'istoii  of'tliejiiilve.  he  miiy  iipply  for  a  new  trial :  and  if  the  court  think  ihl 
the  nmeiidnii'iil  ivus  iiiipniiH-r.  a  lu-w  tritd  will  be  granted. — Kaaa. 
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lAlumllj  inspire  the  witneos,  he  is  able  by  use  and  experience  to  keep  the 
vrideooe  from  wandering  from  the  point  in  isoae.  In  short,  by  this  method  of 
iZBmiiimtioD,  and  this  only,  the  persons  who  are  to  decide  upon  the  evidence  have 
la  opportanity  of  obeervinff  the  quality,  af|^,  education,  understanding,  be- 
lMmoar«  and  inclinations  of  the  witness;  in  which  points  all  persons  must  appear 
ilike  when  their  depositions  are  reduced  to  writing  and  read  to  the  judge  in 
Lb«  absence  of  those  who  made  them ;  and  yet  as  much  may  be  frequently  col- 
lecied  finom  the  manner  in  which  the  evidence  is  delivered  as  from  the  matter  of 
*iL  These  are  a  few  of  the  advantages  attending  this  the  English  way  r  41374 
li  giving  tOHtimony  ore  tenus.  Which  was  also,  indeed,  familiar  among  >- 
ihe  •tmiiemt  Ilomaus,  as  may  be  collected  from  Quintilian,(/)  who  lays  down  very 
$ood  instructions  for  examining  and  cross-examining  witnesses  viva  voce.  And 
ikia,  or  somewhat  like  it,  was  continued  as  low  as  the  time  of  Hadrian  }(g)  but  the 
nril  law,  as  it  is  now  modelled,  rejects  all  public  examination  of  witnesses. 

As  to  such  evidence  as  the  jury  may  have  in  their  own  consciences  by  their 
p|riTate  knowledge  of  facts,  it  was  an  antiont  doctrine  that  this  had  as  much 
right  to  sway  their  judgment  as  the  written  or  parol  evidence  which  is  de- 
ivered  in  court  And  therefore,  it  hath  been  often  held(A)  that  though  no 
proofii  be  produced  on  either  side,  yet  the  jury  might  bring  in  a  verdict.  For 
tks  oath  of  the  jurors  to  find  according  to  their  evidence  was  construedQO  to 
k.  to  do  it  according  to  the  best  of  their  own  knowledge.  This  seems  to  nave 
irisen  from  the  anttent  practice  of  taking  recomitions  of  assise  at  the  tlrst 
iatruduction  of  that  remedy;  the  sheriff  being  Dound  to  return  such  recng- 
liton  as  knew  the  truth  of  the  fact,  and  the  recognitors  when  sworn  being  to 
rvtirv  itiUDiHliutoly  fmm  the  liar,  and  lining  in  their  verdict  according  to  their 
•wii  fKT>4»nal  kiiowltHl^^o.  without  hourin^  extrinMic  evidence  or  receiving  any 
l;n^'tiofi  from  the  jud^e.(  j)  And  the  »ame  d(K*trino  (when  attaints  came  to  be 
"Xi'-iidod  to  trials  hy  jury  as  well  as  to  recognitions  of  aHHize)  was  also  applied 
l.»  ilf.'  c-aso  of  common  jurors,  that  they  ini^ht  encttiM)  the  heavy  penalties  of 
ibr  'i^*tint  ill  case  they  could  hhow  by  any  additional  proof  that  their  verdict 
VBA  a;rr«'eahle  to  the  truth,  thoui^h  not  according  to  the  evidence  produced; 
vith  which  additional  proof  the  law  presumed  they  were  privately  acquainted^ 
ih«»ua;h  it  did  not  appear  in  *court.  liut  tliia  doctine  was  again  gradu-  t^^^k 
dly  «*xplo<K*<i,  when  attaints  began  to  he  disuned  and  new  trials  intro-  •• 
4af -^d  in  their  stead.  For  it  is  quite  incompatible  with  the  grounds  u|>on  which 
fcach  nrw  trials  are  every  <lay  awanled,  viz.,  that  the  venlict  was  given  without, 
fif  c^*Hfr»try  t't,  evidence.  And  thereforts  to^jetlier  with  new  trials,  the  practice 
Mvru<*  t«»  have  been  first  introduced(A-)  which  now  universally  obtains,  that  if 
%  jupir  kni>ws  any  thinir  of  the  matter  in  insue  ho  may  be  sworn  as  a  witness 
ui*i  ^ve  his  evidence  publicly  in  court. 

Wtirn  the  evidenci'  is  ^me  thnuitjch  on  Iwth  sides,  the  judge,  in  the  presence 
nf  tb**  particH.  the  coun>el.  and  all  others,  sums  up  the  whole  to  the  jury ;  omit- 
ting all  ^u|K'rl1uous  circumstan(*es,  ohser\'in^  wherein  the  main  question  and 
|«rirjripflil  ii.'»ue  lies,  statin;;:  what  evidence  ha.s  bt^en  given  to  sup|)ort  it,  with 
9^  it  remarks  a.s  he  thinks  necessary  for  their  direction,  and  giving  them  his 
^rn^m  in  matters  of  law  arising  upon  that  evi<lence. 

Th*-  jur\-.  after  the  pnKit's  are  summed  up,  unless  the  case  be  very  clear,  with- 
ir%m  frrjm  the  bar  to  consider  of  their  veniicl ;  and,  in  order  to  avoid  intem- 
p*nr>« f  an«l  (•au'M^leHs  delay,  are  to  he  ke]>t  withcmt  meat,  drink,  fire,  or  candle, 
«&:.<*4  hy  |H*nnit«*«ion  of  the  ju<liro,  till  they  an»  all  unanimously  agreed.  A  me- 
tb'«i  of  »r«vlt*r:itifii(  unanimity  not  wholly  unknown  in  other  constitutions  of 
IUr»p«'.  and  in  matters  of  greater  concern.  For  hy  the  golden  bull  of  the  em- 
^ir».  I  if.  mdvt  the  congress  is  opene<l,  the  electors  delay  the  elec^tion  of  a  king 
«tf  \km  Bi^mans  tor  thirty  days,  tiiey  shall  be  fed  only  with  bn^ad  and  water,  tiU 

(»,  \>ArU-4ul41l«>o.TII.9.  rknH.ll  Bot.tff.  lUv. 
Il»  H(  Of  iir  JikUt  fiT  <  IlirU :      KT . 
i6t  iJe*  ni  ha'^mtla  if»tt'm$:         i<i  Vmurh.  14^  110. 
1%  tff  nuMB  mtttmittfmuM  tint ;  <  om  <  /)  BrMTl.  l.  4.  Ir.  1.  c.  11^  |  <.    fWC.  L  1^  CU IL I  & 

l»»l»lyl  «».    lMd.l3X 
K*)  C.  2. 
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the  same  is  accomplished.  But  if  our  juricn  oat  or  drink  at  all,  or  have  anr 
eatubloB  about  them,  without  (-onnent  of  the  court,  and  before  verdict,  it  m 
finable ;  and  if  they  do  so  at  hiw  charge  for  whom  they  atlerwardB  find,  it  will 
sot  aside  the  verdict.  Also  if  they  speak  with  cither  of  the  parliea  or  tln-ir 
^o-o-i     aKCtils,  after  they  are  gone  ♦from  the  bar;  or  if  they  receive  any  frwh 

'  J  evidence  in  private;  or  if  to  prevent  disputes  they  cast  lots  for  whom 
they  shall  find;  any  of  these  ciifum stances  will  entirely  vitiate  the  verdict. 
And  it  has  been  held,  that  if  the  jurors  do  not  agree  in  their  verdict  before  tlic 
Judges  are  about  to  leave  the  town,  though  they  are  not  to  be  ihrciitened  or 
iniprisone<l,(fn)  the  jud<^c8  are  not  IiohikI  to  wait  for  them,  but  may  carry  them 
round  the  circuit  from  town  to  town  in  a  cart  (n)"  This  necessity  of  a  total 
unanimity  seems  to  be  peculiar  to  imr  own  coniftitution  ;(o)  or,  at  feast,  in  the 
netnbda  or  jury  of  the  antieiit  Uoths,  there  was  required  (oven  in  criminal  cafte«) 
only  the  consent  of  the  major  jiart ;  and,  in  case  of  an  equality,  the  defendant 
was  held  to  bo  acquitted.(  jj)" 

When  they  are  all  unanimously  agreed,  the  jurj' return  back  to  the  bar;  and, 
before  they  deliver  their  verdict,  the  ]>laintitt'  is  bound  to  appear  in  court,  by 
himself,  attorney,  or  counncl,  in  order  to  answer  the  amercement  to  which  «^ 
the  old  law  he  is  liable,  as  has  been  formerly  mentioned, (9)  in  ca.ee  he  fails  tn 
his  suit,  as  a  punishment  Vot  his  falHo  claim.  To  be  amerced,  or  d  merew,  ia  to  b« 
at  the  king's  mci-cy  with  reijurd  to  the  fine  to  be  imposed ;  in  mieericordia  domiM 
regis  pro /also  ct/imure  suo.  The  amercement  is  disused,  but  the  form  still  con- 
tinues; and  if  the  pluiutifT  docs  not  appear,  no  verdict  can  be  given,  but  the 
plaintiff  is  said  to  be  noii-svit,  non  sfqnitvr  clamorem  suum.  Therefore  it  is  nsnil 
for  a  plaintiff',  when  he  or  his  counsel  perceives  that  he  has  not  given  evidence 


S, 


**  Pending  a  trial  of  tonj;  duration  the  jury  may  be  adjourned,  and  in  dvi]  cawa  mn 
separate ;  but  after  the  Judgo  han  »uinnie<l  up,  tliey  cannot  separate.  2  Bar.  k  Aid.  4GS. 
— Chittv. 

"  The  learned  judge  han  diKi>layed  mueh  erudition  in  the  l)eelnning  of  this  ctupter  10 
prove  the  antiquity  of  t)ie  trial  lij-  jurj- ;  but  the  triab  referred  to  by  ttie  authors  th«8 
oited.  anil  even  the  judirium  /larinm.  mentioned  in  the  celebrated  chapter  of  mn^na  fAorU, 
aro  trials  whieli  were  ifometliint;  fiimilur  to  that  by  a  jury,  rather  than  instances  of  a  trisl 
I>y  jury  according  to  itK  prenent  eI>lal■li^'l■ed  form.  The  jaiiidum  parivM  seems  »tricdy 
the  Judgment  of  a  Huhjivl's  eiiiiuLi  in  the  feudal  courts  of  the  king  and  barons.  And  M 
little  appears  to  be  asi'i-rtnined  liv  nnlii|Uiirians  re»]iecting  the  introduction  of  the  trisl 
in  criminal  cases  by  two  juried,  tlint  allliniif;li  it  is  one  of  the  moat  imjtortant,  it  if  cer- 
tainly one  of  the  mo<it  olururp  and  iiictiilirshle.  jiurtH  of  the  Isw  of  Eneland. 

The  unanimity  of  twelve  men.  no  i-i-puguunt  to  all  experience  of  human  condnet, 
passions,  and  uncl«rstanilin>.'s.  could  hanlly  in  any  age  have  been  introduced  into 
practice  by  a  delil>erule  act  of  the  legishitnre. 

But  that  the  life,  snd  jH-rhuiis  the  lilierly  and  pm[>(>rly,  of  a  subject  should  not  b« 
affected  by  the  concurring  juil^mn'nc  of  u  less  number  than  twelve,  where  more  wen 
prcKt-nt,  was  a  law  foundiHi  in  roa'on  and  caution,  and  «eenis  to  be  transmitted  to  n*  hf 
the  common  law.  or  froni  inmii-umriid  antiiitiity.  The  grand  svsiie  might  have  mmsislM 
of  more  than  twelve,  yet  the  verdii-t  mu^t  have  been  given  by  twelve  or  more:  and  if 
twelve  did  not  agree,  the  ossiiv  was  nttiirce'l. — that  is,  otiien  were  added  till  twelve  did 
concur.  See  1  Itoevu's  llist  of  Kng.  Imw,  'HI.  4tM).  This  was  a  ni^ority,  and  not  una- 
nimity. A  (.'rnnd  jury  may  itini'lp't  of  any  nuiuWr  from  twelve  to  twenty-three  inclnsivs, 
but  a  present  went  oiitrhl  not  to  Is-  made  I>y  lers  than  twelve.  2  lisle,  P.  C  llll.  Tlis 
same  in  true  hIko  of  sii  ini|uiMtion  lH>fi>re  the  coroner.  In  the  higli  court  of  parliament 
and  the  court  of  the  lord  high  sti>ward  a  jhht  may  be  convicted  by  the  greater  number; 

fet  there  can  be  no  r(invi<-tion  unless  the  greater  number  consists  at  least  of  twelve.  1 
nst.  30.  Ki'lyng.  .Ml,  SIo.ire,  C'2i.  X'mler  a  eommiiwion  of  lunacy  the  ju™  was  seven- 
teen, but  twelve  joined  in  the  vei'dtct.  7  Ves.  >Ir.  4iW.  A  jury  upon  a  wnt  of  inquity 
may  t>e  more  tlisn  tw<-lve.  In  all  th<-si>  ciu^s,  if  twelve  only  appeared,  it  followed  Ha 
necessary  consefpience  tliut  to  act  wiili  ef!e<-t  they  must  have  been  unanimous. 

Hence  this  may  be  xugfii'i'ti'il  as  n  I'onjeclure  rCHpeeting  the  origin  of  the  unanimity  of 
juries,  that,  as  less  than  twelve — if  twelve  or  more  were  [wesent — oould  pronounr^  no 
effective  verdict,  when  twclvi- c^iily  were  sworn,  their  unanimity  became  v~" "* 
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nflcient  to  nuiinUuii  his  issae,  to  be  volnntarily  non-suited,  or  witbdrmw  him- 
nlf :  whereopon  the  crier  is  ordered  to  call  the  plaintiff:  and  if  neither  he,  nor 
wmjhoAj  for  nim,  appears,  he  is  non-saited,  the  jurors  are  discharged,  the  action 
k  at  an  end,  and  the  defendant  shall  recover  his  costs.  The  reason  of  this  prao- 
taee  ia*  that  a  non-suit  is  more  eligible  for  the  plaintiff  than  a  verdict  against 
Um  :  for  after  a  non-suit,  which  is  only  a  default,  he  may  commence  the  same 
salt  ^again  for  the  same  cause  of  action ;  but  after  a  verdict  had,  and  r  41077 
jadgment  consequent  thereupon,  he  is  forever  barred  fVom  attacking  L  ^< ' 
tha  defendant  upon  the  same  ground  of  complaint.  But,  in  case  the  plaintiff 
appears,  the  jury  b^'  their  foreman  deliver  in  their  verdict.** 

A  verdict,  vere  dictum,  is  either  privy,  or  public.  A  privy  verdict  is  when  the 
iadiM  hath  left  or  adjourned  the  court:  and  the  jury,  oeing  a^^reed,  in  order  to 
oe  delivered  fVom  their  confinement,  obtain  leave  to  give  their  verdict  privily 
to  the  judge  out  of  court  :(r)  which  privy  verdict  is  of  no  force  unless  after- 
wards affirmed  by  a  public  verdict  given  openl v  in  court ;  wherein  the  jurr  may, 
il  they  please,  vary  fh>m  the  privy  verdict  So  that  the  priv^  verdict  is  indeed 
s  mere  nullity ;  and  ^-et  it  is  a  dangerous  practice,  allowing  time  for  the  parties 
to  tamper  with  the  jury,  and  therefore  very  seldom  induk^**  But  the  only 
•iiictnal  and  le^l  verdict  is  the  public  verdict :  in  which  they  openly  declare  to 
kave  found  the  issue  for  the  plaintiff,  or  for  the  defendant ;  and  il*  for  the  plain- 
liC  they  assess  the  damages  also  sustained  by  the  plaintiff  in  consequence  of 
the  injur)*  upon  which  the  action  is  brought. 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter  of  law,  the  jury, 
for  the  sake  of  better  information,  and  to  avoid  the  danger  of  having  their  ver- 
dict attainti'd,  will  find  a  special  verdict;  which  in  grounded  on  the  statute  of 
Wr-ttin.  -,  lo  Kdw.  I.  e.  30«  §  2.  And  herein  they  Htute  the  naked  taet8,UH  they 
&u«i  thfiu  to  be  provinl,  and  pray  the  advice  of  the  court  thereon;  cunoludiug 
oifiditionaliy,  that  if  u|)on  the  whole  matter  the  court  should  be  of  opinion  that 
tlir  ((Ui  lit  iff  had  cau^e  of  action,  they  then  find  tor  the  plaintiff;  if  otherwise, 
IJun  I'^r  the  defen<lant.  Thiit  iH  entered*at  length  on  the  record  and  afterwards 
Anru«-<1  and  determined  in  the  court  at  WeHtminnter,  from  whence  the  issue  came 
W  tie  trivd. 

*  Another  method  of  finding  a  species  of  siH^cial  verdict  is  wh^  the  r«Q-*o 
j«n-  find  a  veniict  ijeneraliy  for  the  plaintiff,  out  subjeet  nevertheless  to  L  ' 
\ikt  tipioion  of  the  jud^e  or  the  court  above,  on  a  special  case  Htatt*d  by  the 
'*KiD*c-l  on  lioth  hides  with  re^^rd  to  a  matter  of  law;  which  has  this  advantage 
'Tcr  %  fk|Hr4*ial  verdict,  that  it  is  attended  with  much  le8s  ex]K'nse,  and  obtains  a 
&ttth  *{K-vdier  decision;  the  postea  (of  which  in  the  next  chapter)  being  stayed 
A  :ri«  hands  of  the  officer  of  nisi  prius,  till  the  question  is  determined,  and  the 
Ttniict  is  then  entered  for  the  plaintiff  or  defendant,  as  the  case  may  happen. 
Bet.  X*  nothing  ap|M*arH  upon  the  recK>rd  but  the  general  verdict,  the  imrtiesare 
I'H-t  iudi^l  hereby  t'nmi  the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judg- 
lEif&t  of  the  court,  or  jud;^e,  unon  the  point  of  law.  Which  makes  it  a  thing  to 
W  wi.«hed.  that  a  method  could  l>o  devised  of  either  IcHsening  the  expense  of 
•prrzai  Verdicts,  or  else  of  entering  the  cause  at  length  upon  the  pwtea.  But  in 
Wh  them?  instances  the  jury  may,  if  the\'  think  pro|>er,  take  upon  thcinselvoa 
'•o  drtermiiu*.  at  their  own  hazard,  the  complicated  question  of  fact  and  law, 


*■  If  a»  i«<**  h«tk  aiUoarewd  the  court  to  hla  own      lui|<inic«.  •»!  ther*  rfcHrw  th»  wriku  U  Is  ■  pmbUe  $a4 

ni>C  h  prii-y  vfnlirt. 

"  Whm  •  renlii^t  will  carry  all  th<*  ooHtH,  and  it  \*  doubtful  fh>m  the  evid^^nce  for 
vkjrk  pmrtj  it  will  be  ftiv«*n,  it  it  a  c^tmmon  pr»(*tic«»  for  tho  judice  to  r*sH>mini»nd,  and 
tW  urtic*  10  cooaent.  that  a  juror  uliould  be  withdrawn;  and  thus  no  veniict  is  given. 


juror  iihoulu  be  wituarawn;  anu  tuus  no  veniict  is  given, 
ted  fM-b  party  pays  hi«  own  coi«ts. 

Vb'Yf  tbcTP  i«  a  dojht  at  tin*  trial  whether  t)i««  «*vidfni^  pnxluood  by  the  plaintitT  is 
mAri**iit  to  support  the  Tenli«*t  iiWou  in  hin  favour  l»y  tho  jury,  the  judge  will  give  leave 
'  ^  ftff'ly  to  tb«  court  above  to  iu*t  un'uh*  the  veniict  and  to  enter  a  non-i«uit;  hut  if  such 
*A^nf  m  B<»t  reaenretl  at  the  trial,  the  c<»urt  aUive  ean  tmly  grant  the  defendant  a  new 
tfiri,  if  tJkf&f  tJiiak  the  plaintiff's  evideiii*«  inHiHhcient  to  support  hit  case.    6T.  R,  67.— 


*  A  pnwf  veediel  cannot  be  given  in  treason  and  felony.    2  II.  P.  C.  300. — CatTTT. 
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and,  without  cither  special  verdict  or  special  case,  may  find  a  verdict  absolatelj 
either  for  the  plaintiff  or  defendant. (5j 

When  the  jury  have  delivered  in  tneir  verdict,  and  it  is  recorded  in  conrt, 
they  are  then  discharged.  And  so  ends  the  trial  by  iur}':  a  trial  which,  bcnidofl 
the  other  vast  advantages  which  we  have  occasionally  observed  in  its  progress, 
is  also  as  expeditious  and  cheap,  as  it  is  convenient,  equitable,  and  certain;  for  a 
commission  out  of  chancery,  or  the  civil-law  courts,  for  examining  witnesses  in 
one  cause  will  frequently  last  as  long,  and  of  course  be  full  as  expensive,  as  the 
trial  of  a  hundred  issues  at  nisi  prius:  and  yet  the  fact  cannot  be  determined  by 
such  commissioners  at  all ;  no,  not  till  the  depositions  are  published,  and  read  at 
the  hearing  of  the  cause  in  court. 
^op-Q-i         *Upon  these  accounts  the  trial  by  jurj'  ever  has  been,  and  I  trust  ever 

*  J  will  be,  looked  upon  as  the  glory  of  the  English  law.  And  if  it  has  so 
great  an  advantage  over  others  in  regulating  civil  property,  how  much  most 
that  advantage  be  heightened  when  it  is  applied  to  criminal  cases !  But  this 
we  must  refer  to  the  ensuing  hook  of  these  commentaries:  only  observing  for 
the  jiresent,  that  it  is  the  most  transcendent  privilege  which  any  sabjcct  can 
enjoy,  or  wish  for,  that  he  cannot  bo  affected  either  in  his  property,  his  liberty, 
or  his  person,  but  by  the  unanimous  consent  of  twelve  of  his  neighbours  and 
equals.  A  constitution  that  I  may  venture  to  affirm  has,  under  Providence, 
secured  the  just  libei*ties  of  this  nation  for  a  long  succession  of  ages.  And  there- 
fore a  celebrated  French  writer,(0  who  concludes  that  because  Rome,  Sparta, 
and  Carthage  have  lost  their  liberties,  therefore  those  of  England  in  time  most 
perish,  should  have  recollected  that  Rome,  Sparta,  and  Carthage,  at  the  time 
when  their  liberties  were  lost,  were  strangers  to  the  trial  by  jury. 

Great  as  this  eulogium  nui}'  seem,  it  is  no  more  than  this  admirable  constitu- 
tion, when  traced  to  its  principles,  will  be  found  in  sober  reason  to  deserve. 
The  impartial  administration  of  justice,  which  secures  both  our  persons  and  our 
properties,  is  the  great  end  of  civil  society.  But  if  that  be  entirely  intrusted 
to  the  magistracy,  a  select  body  of  men,  and  those  generally  selected  by  the 
prince,  or  such  as  enjoy  the  highest  offices  in  the  state,  their  decisions,  in  spite 
of  their  own  natural  integrity,  will  have  frequently  an  involuntary  bias  towards 
those  of  their  own  rank  and  dignity;  it  is  not  to  be  expected  from  human  na- 
ture, that  the  few  should  be  always  attentive  to  the  interests  and  good  of  the 
many.  On  the  other  hand,  if  the  power  of  judicature  were  placed  at  random  in 
the  hands  of  the  multitude,  their  decisions  would  be  wild  and  capricious,  and  a 
new  rule  of  action  would  be  every  day  established  in  our  courts.  It  is  wisely 
therefore  oixlered,  that  the  principles  and  axioms  of  law,  which  are  general 
♦'^801  pj^>P^>^itions,  flowing  from  abstracted  reason,  and  not  ^accommodated  to 
J  times  or  to  men,  should  be  deposited  in  the  breasts  of  the  judges,  to  be 
occasionally  applied  to  such  facts  as  come  properly  ascertained  before  thorn. 
For  here  partiality  can  have  little  scope  :  the  law  is  well  known,  and  is  the  same 
for  all  ranks  and  degrees ;  it  follows  as  a  regular  conclusion  from  the  premises 
of  fact  pre-established.  But  in  settling  and  adjusting  a  question  of  fact,  when 
intrusted  to  any  single  magistrate,  partiality  and  injustice  have  an  ample  field 
to  range  in  ;  either  by  boldly  asserting  that  to  be  proved  which  is  not  so,  or  by 
more  artfully  suppressing  some  cin*umstances,  stretching  and  warping  othens 
and  distinguishing  away  the  remainder.  Here  therefore  a  competent  number 
of  sensible  and  upright  jurynu*n,  chosen  by  lot  from  amcmg  those  of  the  middle 
rank,  will  be  found  the  best  invrstigators  of  truth  and  the  surest  guardians  of 
public  justice.  For  the  most  ]K»wcrful  individual  in  the  state  will  be  cautious 
of  committing  any  flagrant  invasion  of  another's  right,  when  he  knows  that  the 
fact  of  his  oppression  must  be  examined  and  decided  b}'  twelve  indifTerent  men, 
not  appointed  till  the  hour  of  trial ;  and  that,  when  once  the  fact  is  ascertained, 
the  law  must  of  coui*se  redress  it.  This  therefore  preser\-es  in  the  hands  of  the 
people  that  share  which  they  ought  to  have  in  the  administration  of  public  jus- 
tice, and  prevents  the  encroachments  of  the  more  powerful  and  wealthy  citUena. 
Every  new  tribunal,  erected  for  the  decision  of  facts,  without  the  interveDtion 

(V  Utt.  {  S8C.  (<}  Monteiq.  te.  L.  sL  II 
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of  a  jvi7>  (whether  composed  of  juBtices  of  the  peace,  coramiseioDeni  of  the 
rerenoe,  jadires  of  a  ooart  of  conscience,  or  any  other  standing  maffiBtratee,)  ia 
a  step  towards  establishing  aristocracy,  the  most  oppressive  ofabsolate  govem- 
Aenta.  The  feodal  system,  which,  for  the  sake  of  military  sabordination,  pur- 
soed  an  aristocraticaf  plan  in  all  its  arrangements  of  property,  had  been  in- 
tolerable in  times  of  peace,  had  it  not  been  wisely  counterpoised  by  that 
,  so  nniversally  diffused  through  every  part  of  it,  the  trial  by  the  feodal 
And  in  every  country  on  the  continent,  as  the  trial  by  the  peers  has 

n  in^ui^lly  disused,  so  the  nobles  have  increased  in  power,  till  the  state  has 
been  torn  to  pieces  by  rival  fiictions,  and  oligarchy  in  effect  has  been  esta- 
bli'^h«Nl«  though  under  the  shadow  of  regal  government;  ^unless  where  r^ogt 
the  mi9M*rable  commons  have  taken  shelter  under  absolute  monarchy,  as  1- 
the  lighter  evil  of  the  two.  And,  particularly,  it  is  a  circumstance  well  worthy 
an  Englishman's  observation,  that  m  Sweden  the  trial  by  jury,  that  bulwark  of 
Dortbeni  liberty,  which  continued  in  its  fUU  vigour  so  lately  as  the  middle  of 
the  last  century,(ii)  is  now  fallen  into  disuse  :(m7)  and  that  there,  though  the 
wtfgtd  power  is  in  no  country  so  closely  limitea,  yet  the  liberties  of  the  com- 
nous  are  extinguished,  and  the  government  is  degenerated  into  a  mere  aristo- 
cracy .(x)  It  is  therefore,  upon  the  whole,  a  duty  which  every  man  owes  to  his 
eoiiiitr>\  his  friends,  his  posterity,  and  himself,  to  maintain  to  the  utmost  of  his 
power  this  valuable  constitution  in  all  its  rights ;  to  restore  it  to  its  antient 
dignity,  if  at  all  impaired  by  the  different  valuo  of  property,  or  otherwise  devi- 
sted  from  its  first  institution;  to  amend  it,  wherever  it  is  defective;  and, above 
ilL  to  guard  with  the  most  jealous  circumspection  against  the  introduction  of 
ri»'ir  aii«l  arhilrary  methodK  of  trial,  which,  under  a  variety  of  plausible  pro- 
ttucc>7«,  may  iu  time  imperceptibly  undermine  this  best  preservative  of  English 
lilfrty. 

Yet,  at\er  all.  it  must  be  owned,  that  the  best  and  most  effectual  method  to 
piv?*erve  and  extend  the  trial  by  jury  in  practice,  would  bo  by  endeavouring  to 
n'n)**ve  all  the  detects,  na  well  as  to  improve  the  advantages,  incident  to  this 
tri'fU-  nt'  inquiry.  If  justice  is  not  done  to  the  entire  satisfaction  of  the  )KH>ple 
in  \h\ji  nietlKMl  of  deciding  facts,  in  8)>ite  of  all  encomiums  and  paneg^'rics  on 
inaU  at  the  common  law,  they  will  n»sort  in  seari'h  of  that  justice  to  another 
tnKunal;  though  more  dilatory,  though  more  expensive,  though  more  arbitrary 
ifi  It*  trauio  and  constitution.  If  justice  is  not  done  to  the  crown  by  the  ver- 
■ii*  t  of  tt  jury,  the  necessities  of  the  public  revenue  will  call  for  the  erection  of 
*iimmAry  tribunals.     The  principal  defects  seem  to  be, — 

1.  The  want  aA'  a  complete  discovery  by  the  oath  of  the  parties.  This  each 
of  them  is  now  entitled  to  have,  by  *going  through  the  expense  and  r*ooa 
'iro-uity  of  a  court  of  equity;  and  therefore  it  is  sometimes  had  by  con-  ^ 
f«-iit,  even  in  the  c<mrts  of  law.  How  far  such  a  mode  of  compulsive  examina- 
tnn  i«i  ftiin'^'ruMe  to  the  rights  of  mankind,  and  ought  to  l>e  introduced  in  any 
f»»«i»tr>*.  may  be  matter  of  curious  discussion,  but  is  foreign  to  our  present 
i^)oiries.  It  has  long  been  introduce<l  and  established  in  our  courts  of  equity, 
S"(  to  mention  the  civil-law  courts;  ami  it  seems  the  height  of  judicial  absurdity, 
UM  in  the  Mime  cause,  between  the  same  parties,  in  the  examination  of  the  same 
U*t*i.  a  di*4-oviTy  by  the  oath  of  the  ])arties  should  be  permitted  on  one  side  of 
V'H^tmin^ter  h.ill.  and  denie<i  on  the  other;  <»r  that  the  judges  of  one  and  the 
uiue  omrt  should  he  bound  by  law  to  reject  such  a  si>ocies  of  evidem*e,  if  at- 
W3i|*te<i  on  a  trial  at  bar,  but.  when  sitting  the  next  (lay  as  a  c<mrt  of  equity, 
•b^old  be  oblig«*<l  t(»  hear  such  examination  read,  and  to  found  their  de<'rees 
Sff^a  iL  In  short,  within  the  same  country,  governiHi  by  the  same  laws,  such 
•  modm  of  inquiry  slumld  bo  universally  admitted,  or  else  universally  rejected.** 


^TlM»CVMniiKm*Lsw  Proo«»«liir«»  Aot.  lS.*i4.  now.  however,  enables  either  p^rtTt  by  leave 
sf  tW  eoitrl  or  sjudfrt*.  to  intrrrotfutf  Ww  op]M>nont  u]nyn  any  mstter  •»  t4>  which  discovery 
mm  be  Moabt*  and  tn  re<|uire  «uch  party  to  iinnwer  the  questions  within  ten  dsrs.  bj 

,'m    .. ^^^  ^1^  ^Q  court  in  the  onUnary  way.    Any  person  omittinc,  without 
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2.  A  8iH-(>iul  defp(^  is  of  a  nnturo  nomowhat  oimilar  to  the  first :  the  want  of  a 
compulKivv  power  tor  tlie  ])r(jduction  of  books  and  papers  beloneJnff  to  the  par- 
ti«8.  In  the  hniid^  of  thin!  pcvDowK  thoy  can  generally  be  obtained  by  rule  of 
court,  or  by  adcltng  a  t-Iausc  of  roquiHition  to  the  writ  of  subpoena,  which  ir  then 
called  ti  suhpa-na  t/iiees  tecum.  But,  in  meroantilo  transactions  especially,  the 
sight  of  tlio  party's  own  hooka  is  fVoquontty  decisive;  as  the  day-book  of  a 
trader,  where  the  trunxaction  waH  recently  entered,  as  really  understood  at  tha 
time;  thoujjh  HubHcqiionl  events  may  tempt  him  to  give  it  a  different  colour. 
And,  08  this  ovidoni'c  niuy  be  liniillv  obtained,  and  produced  on  a  trial  at  law, 
by  the  cin^iiitoiis  courKC  uf  filing  a  &ill  in  equity,  the  want  of  an  original  power 
for  the  Name  pur[>oiii.'»  in  the  courts  of  law  is  liable  to  the  same  observationa  as 
were  made  on  the  prt'i'cding  nrticle.** 

*SH^1  3.  *Anotlicr  wunt  is  that  of  powers  to  examine  witnesses  abroad,  and 
■I  to  receive  their  dL<}iositions  in  writing,  where  the  witncsneB  reside,  and 
especially  when  the  cause  of  action  uriseti,  in  a  foreign  eountrj-."  To  which  may 
be  added  the  power  of  examining  witnesses  that  areugcd,  or  going  abroad, npon 
interrogatories  de  bene  e/ixe  ;  tu  he  rend  in  evidence  if  the  trial  should  be  deferred 
till  atU'r  their  death  or  dcpai-ture,  but  otherwise  to  bo  totally  suppressed.  Both 
these  arc  now  veiy  frequently  effected  by  mutual  consent,  if  the  parties  an 
open  am]  candid;  and  they  may  also  be  done  indirectly  at  any  time,  through 
the  channel  of  a  court  of  ei^uily ;  but  Huch  a  practice  has  never  yet  been  & 
rectly  a(hiptcd(y)  as  the  rule  of  a  court  of  law."  Yet  where  the  canse  of  action 
ariH(.-s  in  Intlia,  and  a  suit  is  brought  thereupon  in  any  of  the  king's  courta  at 
'Westminster,  tlio  court  m»y  issue  a  commission  to  examine  witnesses  upon  the 
spot  and  transmit  the  dejiositions  to  Kngland.(2) 

4.  The  ud ministration  of  justii-c  should  not  only  be  chaste,  bat  sbonld  not 
even  he  suspected.  A  jury  coming  from  the  neighbourhood  has  in  some  respecta 
a  great  advantage,  but  is  often  liable  to  strong  objections;  cspeciBlly  in  small 
jurisdictions,  as  in  cities  which  are  counties  of  themselves,  and  where  snch  as- 
sizes arc  but  seldom  holden ;  or  where  the  question  in  dispute  has  an  cxteaslTS 
(r)  sn-  imc«  73.  (•)  Hit.  laoM.  III.  c  a. 

just  cau^o.  to  aiiiwcr  nil  questions  m  to  which  a  diRCOvenr  is  sought  is  guilty  of  aco» 
tomnt,  Riui  liable  to  1*  proreedeil  egiunxt  accordingly. — KtRt. 

"  Whcri'  one  [larty  is  in  iKnwcHsion  of  papers  or  any  speciei  of  written  evideii.«  ma- 
terial to  thn  oilier,  if  notice  ii<  civen  him  to  produce  them  at  the  trial,  upon  his  refuial 
cojiic^  of  Ihi'ni  wilt  be  admitte«T;  or.  if  no  copy  ha«  l>een  modo,  parol  evidence  of  thni 
conlcnts  will  In',  rpifivnl.  Tiie  court  and  jury  presumo  in  favour  of  such  eridence. 
ljecaii:'c,  if  it  were  not  ngrccoble  lo  tlie  strtcl  truth,  it  would  be  corrected  \>w  the  pr» 
duction  of  till*  orijiinulfi.  There  is  no  dilfcrcncc  with  respect  to  this  specie*  of  eridancs 
betwi'cn  criminnl  and  civil  cased.    2  T.  K,  201. — Cuiiistias, 

The  statute  14  t  15  Vict.  o.  IK),  s.  <>,  enacts  that,  on  any  action  or  other  legal  proceed- 
ing  in  tlie  sujierior  court'  of  common  law,  the  court  or  any  Judge  thereof  tnny,  on  sppli- 
cation  liy  citln-r  of  the  litipints,  compel  the  opposite  party  to  allow  the  party  spnlyinf 
to  iHtprrl  nil  documi'nts  in  liis  custoily  or  under  his  control  relating  lo  such  action  or 
other  Icjinl  proccciling.  in  nil  i-nsiii  in  which  a  discovery  may  be  obtained  by  filing  a  Ull 
or  oilier  procccdiiif.'  in  a  court  of  C[|uity. — Kekr. 

"  But  now.  bystnt.  I  W.  [V.  c.  22,  the  courts  of  law  otWeitminster  are  empowered,  in 
any  action  ilc;H'ndint!  in  snch  courts,  ujion  the  application  of  any  of  the  parties  to  such 
action,  to  onlcr  the  examinalinn.  iiiion  oatli,  ujion  interrocatoriea,  or  otherwise,  of  any 
witni<:<ses,  imd.  if  niiy  of  «uch  witni-s-n-s  nre  out  of  the  jurisdiction  of  the  court  when  the 
action  is  |iendin^,  to  onli-r  a  commis'ion  to  issue  for  Ihcir  examination,  and  lo  give  all 
such  ilirccti<in!>  loili'hinp  lht>  lime,  pliicr.  nnd  manner  of  the  examination  aa  may  appear 
ronxonalile  nnd  ju'l :  but  no  i-xaminalion  or  di-fKwition  taken  by  virtue  of  the  set  can  be 
rcBil  in  cvidcnco  at  any  trial  without  the  coni-cnt  of  the  partr  against  whom  the  tarns 
may  1><>  nffrrcl.  unless  it  shall  spjicar  |i>  the  siilisfaction  of  the  judge  that  the  cxominant 
'  s  then  )>eyond  the  juriMliclinn  of  llit^  court,  or  dend.  or  unable,  from  permanent  sick- 
e>4i.  to  alleiid  tlie  trial.  And  now.  by  stnl.  (%  t  1  Vict.  c.  82,  s.  5,  power  is  given  10 
comjH'l  tlie  Htlcndiince  of  iH-r'ntis  to  lie  i-saminetl  under  any  comminsion. — Stiwast. 

"  A  court  ciiii  com)>cl  the  iihinlilTlo  consent  loliave  a  witness  going  abroad  examined 
upon  intcrrojrutorii's,  or  to  liiivi-  nn  nl>si>nl  wiliit>ss  examined  under  a  tioinaiiHian.  by 
the  iHiwer  tin-  .ii]il)n-H  hnve  of  putting  off  the  trial ;  but  they  bar*  no  control  in  thesa 
instances  over  the  delcnilatit. — ' ' 
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ioeal  toDdeney ;  when  «  cry  hu  been  raised,  And  the  paMioiu  of  the  mnltitnde 
Wen  iniuned;  or  where  one  of  the  parties  is  popnlar,  Knd  the  other  ft  Stranger 
or  ubnoxiooa.  It  ■■  true  that,  if  a  whole  coanty  is  interested  in  the  qneatioa  to 
W  tried,  the  trutl  by  the  mle  of  liiw(a)  mQst  be  in  some  adjoining  coanty;  bat, 
M  there  may  be  a  strict  interest  so  minute  u  not  to  oocasion  any  bias,  so  there 
may  Im  the  atrongest  bias  witbont  any  pecuniary  interest.  In  aU  these  oases,  to 
asMmoB  s  jury,  Ubooring  nnder  locaJ  prejudices,  ia  laying  a  snare  for  their  con- 
scMDceN;  and,  though  they  eboald  have  viKne  and  vigour  of  mind  sufficient  to 
koep  tbein  apright,  the  parties  will  grow  suspicious,  and  resort  under  various  pre- 
tcocM  U>  another  mode  of  trial.  The  courts  of  law  will  therefore,  in  tranitton/ 
actiuas,  very  often  change  the  venue,  or  county  wherein  the  cause  is  to  M 
triod  :(b)  but  in  local  actions,  though  they  sometimes  do  it  indirectly  r»ao4 
aad  by  mutaiil  consent,  yet  to  effect  it  directly  and  absolutely,  the  parties  *- 
ars  dnvcn  to  a  court  of  equity ;  where,  upon  making  out  a  proper  case,  it  is  done 
apon  the  ground  of  being  neccDsary  toaiair,  impartial,  and  satisfactory  trial.(e)" 
The  locality  of  trial  required  by  the  common  law  seems  a  consequence  of  tbe 
satieut  locahty  of  jurisdiction.  All  over  the  world,  actions  transitory  follow 
the  person  of  the  defendant,  territorial  suits  must  be  discussed  in  tbe  territorial 
tribonal.  I  may  sue  a  Frenchman  here  for  a  debt  contracted  abroad ;  but  lands 
lying  in  France  must  be  sued  for  there,  and  English  lands  must  be  sued  for  in 
iLs  kinfcdum  uf  England.  Formerly  they  were  usually  demanded  only  in  the 
aoan-baruo  of  the  manor,  whore  the  steward  could  summon  no  jurors  but  such 
as  were  the  tenants  of  the  lord.  When  the  cause  was  removed  to  tbe  hundred 
aoart,  I  as  seems  to  have  been  the  course  in  the  Saxon  times, )(eO  the  lord  of  the 
buii'lniJ  liail  a  t'urlliiT  jH>H-fr,  tu  convoke  the  iuhabitants  of  different  vills  to 
tunii  a  jury;  i)bsi.Tvin>;  pmlmbly  alwayri  to  intermix  amonc  thorn  a  stated 
BBmbi-r  of  t(.-iisntit  uf  tlisl  muiior  wlicrvin  the  dispute  arofo.  When  atl«rwarda 
it  caiuf  tu  the  cuunty-cuurt,  tliu  great  tribunal  of  Sa.\ou  juxtiee,  the  sheriff  had 
viiirr  authority,  nud  could  im|>aiiel  a  jun'  from  the  men  of  his  county  at  large: 
lai  was  olilit;t^  (as  u  mark  »f  the  origmal  lo<.-ality  uf  the  cause)  to  return  a 
KiiufK-u-iit  umiitHT  of  huiiilriHlom;  omitting  the  inlVrior  din  tine  (ion,  if  indeed 
It  rvcr  exiKti-d.  And  wbcii  at  length,  utter  the  conquest,  the  king's  justiciars 
lirrw  the  coirnisanco  of  the  ouuhc  from  the  i-onnty -court,  though  tbcy  could 
bsTr  »amm'>ntH)  a  jury  tVom  any  part  of  the  kingilom,  yet  they  chose  to  take 
tfcf  f^Qw  a«  thiy  tiiund  it,  with  alt  it«  local  appi-ndafjfs j  triable  by  a  stated 
BsmU-r  r>r  hunJriHinn,  mi.\cd  with  other  freeboldcrs  uf  the  county.  The  ro- 
ttni'tion  at  Vt  hundrcdont  hath  gradually  worn  away,  and  at  length  entirely 
TUii>bed  !<'■;  that  of  *ciiuntieM  Htill  rcmiiins,  fur  many  beneficial  pur-  rMoe 
pisr*:  but,  as  tho  kin^'!*  courts  have  a  jurisdiction  coextensive  with  ■- 
ii»«  kingdom.  tbiTc  «uri*lv  t-an  be  no  improiiriWy  in  sometimes  departing  fhnn 
tb«  eriM-ral  rule,  wht-u  tfic  groat  ends  of  justice  warrant  and  require  an  cx- 
wwi'-n. 

I  have  rontarcl  to  murk  thi-xo  defects,  that  the  just  |>anog\-ric,  which  I  hare 
eiirti  on  tbe  iri:il  by  jury,  might  a])pt.-ur  to  be  tho  n'suft  of  mibcr  reflection,  and 
ait  •>{  cntbu-iiaum  or  jirejudieo.  Hut  should  thcv.  alter  all,  continue  unrvmedied 
Milantapplifd,  milli  withall  itx  impertVctionH)  I  trust  that  (his  mode  of  decision 
«dl  be  fnand  the  U-xt  criterinn,  tor  invent jf^ating  the  truth  of  facta,  that  was 
"wf"iaWi*hed  in  anv  oountrj'. 


*  This  mar  now  be  done  in  a  court  of  law.    Tidd,  fth  ed.  6U.~ 
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CHAPTER  XXIV. 

OF  JUDGMENT  AND  ITS  INCIDENTS. 

*^ftr  1        *^^  ^^^  present  chapter  we  are  to  consider  the  transaetions  in  a  cause, 
-•     next  immediately  subsequent  to  arguing  the  demurrer,  or  trial  of  the 
issue. 

If  the  issue  be  an  issue  of  fact,  and,  upon  trial  by  any  of  the  methods  men- 
tioned in  the  two  preceding  chapters,  it  be  found  for  either  the  plaintiff  or  de- 
fendant, or  specially;  or  if  the  ])laiiitif!'  makes  default,  or  is  non-suit;  or  what- 
ever, in  short,  is  done  subsequent  to  the  joining  of  issue  and  awarding  the  trial, 
it  is  entered  on  record,  and  is  called  a  postca.^a)  The  substance  of  which  is, 
Xhut  ported,  aftrrwanls,  the  said  plaintilf  and  defendant  appeared  by  their  attor- 
neys at  the  place  of  trial;  and  a  jury,  being  sworn,  found  such  a  verdict;  or, 
that  the  plaintiff,  after  the  jury  sworn,  made  default,  and  did  not  proHCCUte  his 
suit;  or,  as  the  case  may  happen.  This  is  added  to  the  roll,  which  is  now  re- 
turned to  the  court  from  which  it  was  sent;  and  the  history  of  the  cause,  from 
the  time  it  was  carried  out,  is  thus  continued  by  the  poatea} 

Next  follows,  sLvthly,  the  judgment  of  the  court  upon  what  has  previously 
passed ;  both  the  matter  of  law  and  matter  of  fact  oeing  now  fully  weighed 
*SS"*  -I  and  a<ljusted.  J udgment  *may,  however,  for  certain  causes  be  su^pentied, 
'  '  ■»  or  tinally  arrested:  for  it  cannot  be  entered  till  the  next  term  alter  trial 
had,  and  that  upon  notice  to  the  other  party.  So  that  if  any  defect  of  justice 
ha])pened  at  the  trial,  l)y  surprise,  inadvertence,  or  misconduct,  the  party  may 
have  relief  in  the  court  above,  by  obtaining  a  new  trial;  or  if, notwithstanding 
the  issue  of  fact  be  regularly  decided,  it  appears  that  the  complaint  was  either 
not  actionable  in  itself,  or  not  made  with  sufficient  precision  and  accuracy,  the 
party  may  supersede  it  by  arresting  or  staying  the  judgment. 

(«)  A]iiM>nil.  Na  II.  {  0. 

*  As  to  the  jMstea  in  general,  see  Tidd,  8th  ed.  931  to  934.     The  verdict  is  entenxl  on 
the  bnok  of  the  record  uf  nisi  prius,  which  entry,  from  the  Latin  word  it  began  with,  is 
called  iho.  jMt^fU'ii.   When  tlio  cause  is  tried  in  the  King's  Bench  in  London  or  Middlesex, 
the  reconl  in  delivered  to  tlie  attorney  of  tlio  guccessful  party,  and  he  afterwards  en- 
dorses the  ))ost€a  troin  the  associate's  minute  on  the  panel:  but  in  country  causeit  the 
associate  ket'jw  the  record  till  the  next  term,  and  then  delivers  it,  with  the  postM  en- 
dorsoil,  to  the  party  obtaining  the  verdict.     Tlie  jirocticre  is  in  some  respects  dinerent  in 
tlie  Connnoii  Pleas,  wliere  in  town  causes  also  the  recroixi  remains  with  the  associate  till 
the  t/ttarto  dir  paif  of  the  return  of  the  haUas  corfwra  juraforum,  who  endorses  the  pottfi 
ui>on  the  ret^ord :  but,  l»v  a  recent  ordrr,  it  is  not  to  be  delivered  till  the  morning  of  the 
fifth  clay  of  the  term.     See  1  lirod.  &  B.  *2\)H.    3  Moore,  043.     If  the  postra  be  lost,  a  new 
one  may,  in  some  casos,  ho  made  out  fr<">m  the  record  uhove  and  the  associate's  notes,  {2 
Stra.   l*Jti4:)  if  wrong,  it  mav  be  amen<led  bv  the  plea-roll,  (1  Ld.  Kavm.  133.)  by  the 
memory  or  notes  of  the  Juclge,  {Cro.  Car.  338.  *  Bull.  N.  P.  320.   2  Stra.  1197.   6  T.  R*.  0i94. 
1  I^r.  &  Aid.  1(>1.    2<.'lia.  R.  3r>2.)  or  the  notes  of  the  osHOciateor  clerk  of  assise.  2Chitt 
K.  3'')2.    1  IV>s.  &  Pul.  3*2<.K    Tlie  ap]>lication  to  amend  by  the  judge's  notes  must  be  made 
to  the  judge  who  trii'd  the  rause.   1  Chitt.  K.  283.     The  court  will  not  alter  a  venlict 
unless  it  ii])]»ear  on  tlic  face  of  it  that  the  alteration  would  bo  according  to  the  intention 
of  the  jury,  (1  Il.IUa.  78:)  l^nt  not  after  a  considerable  lA]t8e  of  time  to  increase  daniageSi 
although  the  jury  join  in  an  ailidavit  stating  their  intention  to  have  been  to  give  the 
increas<»d  sum,  and  thoiiglit  thi'V  liad  in  ellect  done  so.     2  T.  R.  281  :  fed  viJr  1  Burr. 
.'►S3,  wliere  a  verdict  was  rf'('tifi<<i  which  had  been  mistakenly  delivered  by  the  fort^man. 
Where  the  jury  had  found  the  ti-i'ble  value  in  an  action  of  debt  on  the  statute  for  not 
setting  out  tithes,  on  a  writ  of  inijuiry,  the  inquisition  was  amended  by  the  insertion  of 
nominal  damagi's.    1  Bingh.  H.  1^2.    In  an  action  by  one  defendant  in  aasumpKit  again.*! 
a  ctMlefendant  for  contribution,   the  /xw/ivj  is  evidence  to  prove  the  amount  of  the 
tlamagos.     2  Stark.  K.  :WA.    S«'e  \)  Price,  3;V.».    Tidd.  8th  ed.  932,  933.     The  prodiictiiMi 
of  the  jxtxti-a  is  not  sul!iri*'nt  fvidrnre  of  a  judgment:  a  copy  of  the  judgment  founded 
thereon  must  also  be  ppNiuccd.    Hull.  N.  P.  234.   Willes,  3G7.     But  the  nisi  prius  record, 
with  the  jhmU-o  en<lorsiMl.  i^  suihci«M)t  to  ]ir«>ve  that  the  cause  came  on  to  be  tried,  (1  Strai 
ir>2.   Willes,  308,)  or  the  day  uf  trial.    G  £sp.  R.  80,  83.    See  9  Prio^  359.    Tidd,  8th  ed. 
077. — CiiiTTv. 
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1.  raoMHi  of  tvtptiuliiig  tlio  jadf^nnt.  by  gmnting  ii  nrw  trial,' ore  ftt  pr««ont 
htMf  rxtritmr,  arising  tmm  niuttpr  furuiKu  to,  or  rfcAoM  tho  r«n>rrf.  Of  thin 
<n  kro  want  of  untieu  of  trial ;  or  any  flugrunt  niieitmhavioiir  nf  tlic  party 
■rrmilitijc  low-nnls  tlie  Jury,  whicti  mny  have  influenced  tliuir  vurdict ;  or  any 
«■■  miBtif-liavioar  iif  ttK*  Jury  amon^  tLeninolvps :  alao  if  jl  apjiear*  by  the 
Nln'«  rrptirt,  terliflftrt  by  the  coart,  ttiat  the  jnrj-  liavo  broujfht  in  a  vordlol 
kEint  or  niDtrarr  to  vvidoncv,  no  tliat  hp  in  roMOnnbly  diHAattcfied  then- 
U  ;(H)  ur  if  tlivy  lia<rii  itrTttn  vxorliitiint  dumnj^m  ;(r^  or  if  thi'  mdgo  hiiu«t<ir 
■•  niadiraHvH  the  jnrr.  xu  that  tbi'y  found  nn  nnjanlittnhli!  vrnlR-t :  Ibr  thMe, 
Ml  atb«r  rrwuin*  ut  ihr  iiko  kind,  it  in  lint  pnwaii-C  of  llip  court  to  nwnrd  a 
w.  or  Hvnnd,  tn/il.  But  if  two  jnriiii  aetve  in  ibe  Mine  or  n  Himiliir  verdict, 
Ibinl  trial  tx  wMom  awiirdcd  :(<i)  for  tli«  law  will  not  readily  vupjioiiif  that 
«  Tvfdict  of  any  one  Mabsoquenl  jury  oan  countervail  tho  oatbn  of  tho  two 
vcrdinf;  0D«a. 

|-*>t«><mil>i«n ■>,»*.  (•)  Anb,  »T.  («|««n1.U    N>n.  At-^ 

■  Ab  to  Mw  trial*  in  gnnnnl.  w«  Tidil,  SOi  «1.  934  to 04V.  Wben  tbernw«  twooon- 
wj  Tfnliria,  U  I*  not  of  coutw,  but  in  tli«>  dUor^tlon  of  llio  oourt,  lo  (irani  a  ix-w  (rial. 
B^  R.  OU.  In  an  tnfrriar  court  It  is  naid  a  new  trial  cannot  Iw  had  upnn  llin  mvrito, 
itanh'ftM'IrtMlaritjr.  (1  8Hlk.20l.  £Salk.6$0.  1  Slra.  113.  49V.  1  Burr.  ST:J.  Dong, 
a.  SCkittr'*  K.2iM:)baiU  tnay  ■•(  actde  a  rejcuUr  iiiiorlcHiuion^  judinn^nl  to  1^1  in  a 
■I  of  tbv  nrrita.  1  Burr.  571.  Thi-  principal  ground*  for  tottinit  ■>idc  a  rrrdiet  or 
M-Mth,  and  pruning  a  nn*  trial,  bmidea  thuM  Bit-ulionwl  in  llic  taat,  arn— Int.  The 
taamty  ol  nnw  ami  tnatwrial  nridcnr*  ulntv  th*  trial.  S  Bla.  tUp.  9M.  H.  If  the  witr 
MM  on  wlHaat  tistlmonj  th«  frrcUrt  waa  obtainul  hare  been  ainco  oonviclml  of  imt- 
<rj  la  aitlnf  lh«lr  Dvliliwfv.  (M-SSOon.  Ill,  K,  ft.  i|  ■>'  if  |>rubable  gnniod  he  laia  to 
IRK*  Um>  rourt  In  (-nlirTn  llial  iho  nitniviiiw  am  [wrjamcl,  ihpj  1*111  ntay  thn  prrMvnl- 

L  For  p»c*wivp  il«ni.'i(fi>^.  iiKljcaliiiB  pimsion  or  parlUlily  in  th«  jury.  1  Stra.  0'J2.  1 
tn-'-'O.  3  Wjl..  H.  -J  Hi.  Rc]>. 'JL-a.  Cow  p.  230.  5  T.  K.  267.  7  ib.  52y.  11  Ea*!, 
It  !•  not  unual  lo  t-nint  H  n<>w  tri>tl  Tor  BinullneM  of  ilnmo)!''"-  i-  ^i^-  t>4T.  2  Stra. 
O.  I>>>U|(.  ftOU.  Hunu'd.  4.).'>,  ^'Kl :)  in  wliich  lattiT  ouw  it  in  »aid,  if  Ih?  itpmand  ia  wr- 
■a.  •>•  on  a  pmmisM>ry-noto.  llip  oourt  wilt  M<t  anidea  verdict  for  too  small  damagiw,  but 
N  vhprv  the  <laniaKM  arp  unoortain.  ].n«t1v.  it  in  a  gpnpral  rulo  not  to  grant  a  new 
bL  Mf*!.!  for  the  mi^dircH-iian  of  thp  jud|K>,  (4  T.  R.  7S3.  5  ib.  19.  8  Eait.  310.  (b). 
Hanh.  .'>^:|  nr  nbere  a  point  has  lieen  ravnl  at  the  trial.  (1  B.  &  P.  33((:)  in  a  penal, 
:!>ua.  i-yj.  10  EoKi.  2<l!^.  4M.1.S.33H.  2Cliitty'«  R.273.)  hard,  or  trifling  action,  (2 
lik.  &J.I.  3  Burr.  I.ioti :)  and  an  ortion  is  con!>id<T(Hl  triflintc  in  this  respect  when  the 
IS  lo  br  mxvprrxl  in  under  JIi/.  (5  Tuunt.  S:iT.  1  Chilly's  H.  265.  |a.),)  unl«M  the  trial 
to  Mr(il«  a  right  of  a  r>ermHii<'Ut  nature.  Ib.  In  all  these  cum<7i.  if  the  verdict  be  agrc*- 
il*  to  H)ui(T  »nd  ju->tire,  the  murt  will  not  t>rant  a  now  trial,  though  there  niay  have 
MB  an  error  in  the  nilmiiuinn  or  rojeclion  of  evidence,  or  in  the  <lireotion  of  the  judge, 
it  appear  to  thp  cviurt  on  the  wliole  mailer  disclosed  by  the  report  that  the  verdict 
«lii  to  U  confirm.Hi.    4  T.  B.  4*VS. 

1  nrv  inal  cannot  )ie  granli^l  in  civil  oaiieH  at  the  instance  of  out  of  <>ereral  defend- 
■tk  12  Mo.  L  27.>.  2  Sira.  fU.l  nor  for  a  pari  only  of  tho  cause  of  action.  2  Burr. 
Bl  J  Will.  47.  But  thiTt-  may  be  i-ohvi  in  wliich  Ihe  new  trial  is  reotricled  to  a  par- 
tmUr  port  of  the  riror"!.  an  if  iho  JuiIro  give  loavo  to  niovo  on  one  jwrt  or  point  only, 
s  ■  atifxilation  that  ooun«>d  nhidl  not  move  for  any  thing  elH.i ;  or  if  the  court  think 
VWtv  may  be  doiiL-  )>y  vtiing  Ihe  wlioli'  inntlor  hi  lurp'  again,  they  may  restriot  the 
■sad  trial  lo  certain  piirlicuhtr  points.     4  Tniint.  M'Xi, 

la  rruuHt/  caan  no  now  irial  iiin  l<o  grunted  wliort-  the  dofondant  has  been  acquitted. 
Itn.  3U.  4  M.  &  S.  :(.t7.  1  11.  A  A.  t>4.  When'  <ov.>nil  il.'feiiilants  are  tried  at  the 
m»  bme  for  a  miwlotueanour.  and  some  aro  ai'iuittiil  and  other*  convicted,  the  court 
~  :  a  new  trial  to  thooo  couviotol.  if  llu-y  tliink  t  lie  conviction  improper.     6  Eaal. 

tunher.  on  ihi^  i>ubj<i-t,  Ti<lil.  Sth  e^t.  '.>:;4.  In  civil  oaAi-fi  a  motion  for  a  new 
•  oABol  be  maile  after  an  unaiicii—ful  motion  in  nrro't  of  jtiiignii-nl.  4  Bar.  &  Cre*. 
L  Tb«  KTonting  of  a  nun  tri.il  U  oilb'T  without  or  ufn  pavnioiit  of  tho  nwla  of  the 
mrr  tnol:  or  -urh  rixiH  nn-  <liro<-Ii"l  to  iil>i'l<'  lli'-  ovout  of  the  suit.  Thogoneral  rtile 
»  ID  be.  that  if  ihe  n<'W  triol  be  cmiiii'l  f->r  iho  iiii<l>ehaviour  of  the  Jury  or  the 
Aia».Uuw  ot  ttx- judge.  [horo~i-i  an-  ii><t  r<*<|iiirf<l  to  )•<•  paid  by  ihe  parly  applying  for 
mm  trwl;  but  wherv  the  niTo  orr"r  of  Ih'-  jury,  or  the  iliv-ororpr  of  fresh  etidencfi,  ia 
0*^ad,  Iba  ooBta  niu*t  Ije  p:kid  by  the  |>:irtr  tuoving  to  set  Balde  the  former  Terdiot. 
TiM.  iHk  «d.  945.— CntTTT. 
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The  exertion  of  these  superintendent  powers  of  the  king's  conrts,  in  setting 
aside  the  verdict  of  a  jury  and  granting  u  new  trial,  on  account  of  miabvliavivar 
in  the  jurors,  is  of  a  duto  extremely  antieut.  There  are  instances,  in  the  venr- 
books  of  the  reigns  of  Edward  Ill.,(e)  lU'nry  IV.,(/)  and  Henry  VII..(3)  of 
*W81  j^^lg""^"*"  being  stayed  (even  after  a  trial  at  bar)  and  'new  renirtt 
■'  awarded,  because  the  jury  had  cat  and  drank  without  consent  of  the 
judge,  and  because  thu  plaintiff  had  privatelj'  given  a  paper  to  a  juryman  betitre 
lie  waa  Bwom.  And  upon  theno  the  chief  juetioe  Glynn,  in  IGbb,  grounded  the 
first  precedent  that  in  i-ciwrtcd  in  our  bcM>k«(A)  for  granting  a  new  trial  ujioii 
iieeoiiut  of  excessive  damages  pvcn  by  the  jury :  apprehending,  with  reason,  tliui 
notorious  partiality  in  the  jurora  was  a  principal  epecicn  of  misbehaviour.  A 
few  years  before,  a  practice  took  rise  in  the  common  pleBS,(t)  of  granting  nuv 
trials  upon  the  mere  certificate  of  tlie  judge  (unfortified  by  any  report  of  the 
evidence)  that  the  verdict  hud  passed  against  his  opinion ;  though  cliiof  jurticc 
Riillo  (who  allowed  of  new  trials  in  case  of  niisbchuvionr,  surpnuo,  or  fraud,  or 
if  the  veniict  was  notoriouHly  contrary  to  evi<leneo)(A)  rclbsed  to  adopt  thst 

{iraetice  in  the  court  of  king's  bench.  And  at  that  time  it  was  clearly  held  I'ht 
nw,(i)  that  whatever  matter  was  of  force  to  avoid  a  verdict  ought  to  he  re- 
turned upon  the  postea,  and  not  merely  surmised  bv  the  court ;  lest  posterity 
should  won<ler  why  a  new  venire  was  awarded,  without  any  sufficient  n'usen 
appearing  upon  the  record.  But  very  early  in  the  reign  of  Charles  the  Secwnd 
new  trials  were  granted  vii>oii  affidavits ;{«i)  and  the  former  strictness  of  tlie 
courts  of  law,  in  rc-tpeet  of  new  trials,  having  driven  many  parties  into  courts 
of  equity  to  be  relieved  from  oppresHivo  venncts,  they  ore  now  more  liberul  in 
granting  them :  the  maxim  ut  nresent  adopted  being  this,  that  (in  all  cane^  of 
moment)  where  justice  is  not  ilone  upon  one  trial,  the  injured  party  is  entitled 
to  anotber.(n) 

Formerly  the  principal  remedy,  i!>r  reversal  of  a  verdict  unduly  «ven,  w» 
l>y  writ  of  attaint;  of  which  wc  kIiuII  siwak  in  the  next  chapter,  ana  which  i» 
at  least  as  old  as  the  institution  of  the  gnind  assize  by  Ilonry  II.,(«^  in  lien  of 
*'-t001  *'"'*  -^''"''"■">  ^"^l  ^y  '■utile.  Such  a  sanction  was  prolMihly  thought 
'  ^  *iiecessury  when,  instead  of  appealing  to  Providence  for  the  di-ciHon 
of  a  dubious  right,  it  was  referred  to  the  oath  of  fallible  or  perhaps  cnrniptci) 
men.  Our  anceislors  saw  that  a  jury  might  give  an  erroneous  verdirt,  and,  if 
they  did,  that  it  nught  not  finally  to  conclmle  the  question  in  the  first  instance: 
but  the  renivdy.  which  tlioy  jmividi'd,  shows  the  ignoraneo  and  ferocity  of  the 
times,  and  the  liimplicily  of  the  [HiinlM  then  usually  litig»ited  in  the  court* of 
justice.  They  fuii|"isc(l  lUat,  the  law  beinn  told  to  the  jury  by  the  judge.  tb« 
jii-oof  of  iiict  niusl  he  always  si)  ilciir.  that,  if  ihey  found  a  wrong  verdict,  thq' 
nmst  be  wilfully  and  ccri'U])!^'  perjured.  Whereas  a  juror  may  find  a  just  vv^ 
diet  fl'om  unrighlcuuH  motives,  wliich  can  only  be  known  to  the  great  SearclnT 
of  hearts:  ami  be  ni;iy,  on  the  ei'titrarv,  find  a  vei-dict  very  manifestly  wronir, 
without  any  l>:id  motive  at  all ;  from  inexperience  in  business,  im-apaeity,  mi«- 
nppivhension,  inalteiilimi  to  lii-iuiustanees  and  a  thousand  other  iuuM-ent 
causes.  But  such  a  nnieilv  as  this  laid  the  injured  jwrty  under  an  insuiKTsMfl 
hardship,  by  making  a  conviction  of  the  jui-ors  for  peijury  the  cnnditiou  of  hii 

The  judges  .saw  this;  and  thei-efon'  very  early,  oven  upon  writs  of  assiif , 
lliey  deviseil  a  great  v:iriity  ol'  distinctions,  hy  which  an  attaint  might  W 
avoiiled,  and  the  vinlii-l  sii  to  riglitM  in  ii  more  lempcrale  and  dispassionsie 
nii-tlio.l.(/.)  TIjiis,  if  ex.'>-'>ive  dMiiinires  were  given,  thev  were  moderated  by 
the  disccft!"!!  'if  the  jiistiees.i  (/)  And  if,  eJlluT  in  that  or  in  any  oilier 
instance,  justice  was  not  c"iu;ikicly  done,  through  the  error  of  eilher  thejud^ 
or  the  reci>gnitin-s,  it  was  reiiiedi^'il  hy  i:i-rtiji'-ate  of  asiii:ef  which  was  neither 
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DOT  Ivmt  lluui  a  st-'coud  trial  of  Uic  same  cause  by  the  samo  jury.^r)  Aad* 
xed  or  fM^nooal  acliona,  as  mspant)  and  tlio  like,  (,wbereiii  no  attaint origt 
lay.)  it  tb<)  jury  ifavo  a  wron^  verdict,  tLe  JDd){4M  did  nut  think  tlientwlrw 
tBl«d  thonibj  to  ]>rciDuiinw  an  iniquitoDs  jadfrnionti  but  aiavndtpd  it,  [f 
d«(  by  iHibMH|DcDt  ttiiguiriM  ol'  tlivir  own;  niui,  it'  tbut  'cuald  nvt  r augn 
ttj  rvTeiTvd  it  to  anotbur  oxaminution.U)  Wbuti  atWrwurdH  *■ 
ita,  by  scTeral  ftlatuttw.  wtu  more  uiiivLTaally  uxti'tidMl,  liic  judtftw  tn- 
tffpytn  Am-  tbcmbibohavioiir  of  jurymvn,  iiwtotid  of  urotttM'Uliiin  iTiu  wi4| 
mU,  awarded  a  second  trial ;  aii<l  »uhHequ«ut  rvsolutioiu)  for  luont  tban  » 
tj  poat  haT«  BO  amplifloU  ti)o  b«aotit  ol'  tbja  rcruoily  that  ihv  ittlaiot  Ja 
»  MMOl«t«  aa  the  trial  by  buttio  which  it  sH<;c«odod:  nnd  wo  ebull  probably 
•  revival  of  th«<me  OB  wwn  a»  tbo  revival  of  tho  other.  And  b<m>  Icaunot 
nia  MtBiin)(f)  tli»  wiadum  ol*  >uni>riDf!  timu  to  bring  to  perfection  u«ir 
Gmi  mora  «aay  and  b«a«8cial  to  the  Huhjei't,  whivti  by  dcfinH-N,  IWtia  tlto 
inoee  and  apitrobaLloii  of  the  peojilv,  ttuperw«d«  tiiu  uecetwity  ur  dvHiro  of 

or  cunliuuiitjE  the  old. 

urery  vcnlk-t  wan  final  lu  th«  dm  iiuLaDcv,  it  would  tcud  to  dcHtroy  this 
bl«  ini^tlKid  of  trial,  and  would  ilrivi>  away  all  cbusob  of  conscqiivnco  to  be 
m1  Bccordiiif(  to  ttiv  forma  of  the  itnpi^riid  law,  opon  deposilJouB  in  writiogi 
I  tnii;lit  bt>  rrvicwrtl  in  a  conntu  ui  appval.     C'hu»<«  or  i^rcat  Impurtiince, 

Ut  Und,  nnil  largu  <(iiri<(ion*  of  conimiMvial  pronvrty  comu  oflon  to  bo 
by  a  jnrr.  in<*rrlv  n\nm  the  (fr-nvral  itMtiic,  whew  tV"  fwl"  aro  MinipliMitod 


3f  fViJi'ncf  wlii(.-h,liiiil  lif  known  of  itHjjriHlm'luj 

iwerfd;  or  lio  niiiy  be  iniizled  by  a  legul  doubt  wbich  a  little  r 

1  hai'e  (U)lvini.     ill  tbo  tiurry  of  a  triiil,  the  ablest  Jud^o  may  miHtalce  the 

ad  niiiutire<-t  the  jury ;  he  may  not  b«  able  so  to  Ntate  and'ran^u  the  evi- 

a«  tu  lay  it  elearly  before  them,  nor  to  (ako  off  the  artful  impreiwioDB 
I  have  lieeii  made  on  tbeir  minds  by  learned  and  expeinonced  advocates. 
UT}'  are  to  i;ivc  tlieir  'opinion  iiutanter ;  that  in,  before  they  sepa-  raoai 
at.  ur  drink.  And  under  theite  circumBtauccH  the  most  intelligent  *■ 
ent-intentiuned  men  may  briiif;  in  a  verdit't  which  Ihcy  themaelvea  upon 
.oti)K>ration  would  wish  to  rcveme. 

It  to  doin;;  riirbt.  tbe  (jreat  object  in  the  ndminiiit ration  of  public  jnstice 
1  i>e  I"  irive  public  nut  i  flint  ion.     If  the  verdict  be  liable  to  many  objeo- 

aod  doubts  in  tbe  i>|>Jiiion  of  bin  counfcl.  or  even  in  the  opinion  of  by- 
BTB.  DO  party  would  go  nway  eati»tied  unleHB  he  had  a  pro«pect  of  re- 
■g  it.  Such  doubts  would  with  hitr.  he  decisive:  ho  would  arraign  tfao 
aination  an  munifexily  unjust,  und  anhor  a  tribunal  which  he  imagined 
Mie  him  un  injury  without  a  iMissibility  of  reilrcos. 

toting  a  new  iriiil.  iindvr  projH-r  rcgiilutionn,  cures  all  these  inconvo- 
H.  and  at  tbe  hiuiii'  time  iiretterveM  entire  and  renders  perfect  that  moat 
cot  mctb'Hl  <if  ilit-isioii  wtiicb  in  the  gbir^'  of  the  Kngtixh  law.  A  new 
■  a  rebearin;;  ut'  ibi>  cause  before  another  jury,  but  with  as  little  prejudice 
ber  (larty  us  if  ii  bud  never  been  bcunl  beliiru.  No  advantage  iit  taken 
•  fcrmcr  vvnlicl  on  tbe  one  side,  or  ihe  rule  uf  court  for  awarding  Buch 
1  trial  on  tbe  i.tbcr:  mid  tbe  Mil'sinpicnt  vcniict.  tbough  contrary  to  the 
imffirtH  no  little  ••!'  bUinir  ii|>oii  [lie  tonnir  jury,  who.  had  they  potwoesed 
mf  li^btH  iiikI  Milviiiil!ii;.s.  wniild  pnili:il>ly  Jiiivc  (iltcri'd  ibcirown  opinion, 
■m.-*  (-line  ln'tlcr  ititi.nm.l.  llic  cuiinsi'l  belter  prejiari-d,  the  law  is  more 
■adentood.  tbe  judge  in  inxre  rnusier  of  the  nuliject;  and  nothing  ia  DOW 
bat  the  rval  merit.t  of  ibe  ciff. 

■fflcient  ground  muni,  however,  be  laid  before  the  court,  to  aatinfy  them 
t  ■•  De<.-eMaary  to  justice  thiit  tbe  cuiikc  should  he  fhrther  considered.     If 

I.I«.>r  i.i.^11    r.<(.R.l>l.    lliHitl.v  rx'W'n'fi 
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the  matter  bo  such  an  did  not  or  could  not  appear  to  the  jnd^  who  presided 
Dt  nisi  prius,  it  in  disclosed  to  the  court  by  affidavit:  if  it  ariHea  from  whmt 
puHijed  at  tlio  trial,  it  is  tiiki'n  from  the  judge's  information,  who  usually  maltes 
a  Bpceial  and  minule  report  of  tlic  evidence.  Counnel  are  heard  on  both  sides 
*39''1  '"^  impeucli  *or  eittiibliHh  tlio  verdict,  and  the  court  give  thoir  rcaiwnii  Rt 
"J  largo  why  a  new  examination  ought  or  ought  not  to  be  allowed.  Th* 
true  import  of  the  evidence  in  duly  weighed,  false  colours  are  taken  off,  and 
all  pointii  of  taw  which  aroite  at  the  trial  arc  upon  full  deliberation  clear^ 
explained  and  settled. 

Nor  do  the  courts  lend  too  easy  an  ear  to  every  application  for  b  review  of 
the  tiirmer  venliet.  Tluy  must  be  satiwticd  that  there  are  strong  probable 
grounds  to  su]ipot4c  that  the  niunts  liave  not  been  fairly  and  tiillj'  diticuBsed,  and 
that  the  decision  is  not  agreeable  to  the  juKtiee  and  truth  of  the  case.  A  new 
trial  is  not  granted  wliere  the  value  i^i  too  inconsiderable  to  merit  a  nccond  exa- 
mination. It  is  not  granted  npon  nice  and  tbrmul  objections,  which  do  nut  go 
to  tlie  real  merits.  It  is  not  granted  in  coses  of  strict  right  or  avrnmum  jut, 
where  the  Hgoi'ous  exaction  of  extreme  legal  justice  is  hardly  reconcilable  to 
conscience.  Xor  i.i  it  granted  wliei'O  the  scales  of  evidence  bang  nearly  equal: 
that  whicji  leans  against  the  Ibrmer  verdict  ouglit  always  very  strongly  to  pre- 
ponderate. 

In  granting  sucb  further  trial  (which  is  matter  of  sound  discretion)  the  eoart 
has  also  an  o|)])urtunily,  whicji  it  seldom  fails  to  improve,  of  supplying  those 
defects  in  this  mode  of  trial  which  were  stated  in  tbc  preceding  chapter;  bv 
laying  the  party  applying  tinder  all  sueh  cquitjible  terms  as  his  antagonist  shall 
desire  and  mutually  olfer  to  comply  with :  sucb  as  the  diseoverj-  of  some  fact* 
upon  oath ;  tbc  admission  of  others  not  intended  to  bo  litigatod  j  the  prudaction 
of  deeds,  boolcs,  and  pupciii;  tbc  exanitmition  of  witnesses,  infirm  or  going  b^ 
yond  sea ;  and  the  like.  And  the  delay  and  expense  of  this  proceeding  aro  m 
fuiall  and  trifling,  that  it  sehlom  eiin  he  moved  for  to  gain  timo.or  to  gratify 
liunxiur.  The  motion  must  be  made  within  the  first  four  days  of  the  next  sui- 
ceeding  term,  witliin  which  term  it  is  usually  beard  and  decided.  And  it  il 
worthy  ohscn-aliun,  how  infinitely  superior  to  all  others  the  trial  by  jury  ap- 

Kivves  itself,  even  in  the  very  mode  of  its  revision.  In  everj'  other  country  of 
uro)>c,  and  in  tliose  of  mir  own  tribun;ds  which  conform  thomselvos  tu  the 
*3031  *]*'"****'^  "'  I'"'  *''^'''  '•'^^"'  ''"'  P'"'th's  are  at  lil»erly,  whenever  they  please. 
■I  In  ap|ieal  tbmi  d:iy  lo  diiy,  and  fitmi  court  to  court,  upon  quretionf 
merely  of  fact ;  wliicji  is  :i  ]icr]ietual  t^ource  of  obstinate  chicane,  delay,  and  ex- 
)>eiisive  litigntion.(")  AVitli  us  no  new  trial  is  allowed  unless  there  be  a  manifest 
mistake,  and  the  suhjcct-maiter  U'  worthy  of  interposition.  The  party  who 
thinks  binisi'lf  aggrieved  may  siill,  if  be  pleases,  liuvo  recourse  to  his  writ  of 
attaint  after  juilgnient :  in  the  i-oui'se  of  the  trial  he  may  demur  to  tbo  evidence, 
or  Icniler  ;i  bill  of  exit'iilions.  And,  if  the  first  is  totally  laid  aside,  and  thfl 
oiliei-  two  viry  sildoui  jiut  in  prai-liie,  it  is  because  long  experience  has  shovD 
that  a  moiiiiii  lor  n  Kii.md  trial  is  the  shortest,  cheapest,  and  most  effectual  cure 
\'«v  all  im]H.'rfe(tio»s  in  the  verdict ;  whether  they  arise  from  the  mistake*  of  the 
parties  themselves,  of  their  counsel,  or  attorneys,  or  even  of  the  judge  or  jiiry. 
i.  Arrests  of  judgment' arise  fnmi  inlrhim-  causes,  npjwaring  upon  the  face 


iKlsmrnt  for  any  thin^  that  ia  aided  >ner  vrr* 
iii'iKltnenls.  orcun>d.  as  matter  of  form,  liy  tbc 
1.1  It  i*  n  generul  rule  that  a  venlict  will  aid 
eifeit  title.  2  Burr.  ll.W,  3  WiU.  27.1.  4T. 
■■■■■"t  orjnd^nenl  forany  thing  which  be  mij^t 
:0.  ,'<uriiIiisaBe  will  not  vitiat«  after  v«>n]te( :  •• 
mis  ill  jihiintifr  on  (he  3d  of  HaKfa.  and  tha 
■II  OH  the  lit  of  Manh,"  it  was  IwM  that  aR«r- 
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(•cord-  Of  tfai*  bJitil  arc,  fint,  wliero  the  dcclar&tioD  vkHm  totally  fWmt 
iKtiMl  wHi ;  oa  wlier«  the  writ  i»  in  dt.'bt  or  dolinue,  and  th«  jilitititiir  <1«- 

bi  nu  a«iii>D  itn  tlw  cum*  for  an  astHtiipgit ;  for,  th«  ortgiikBl  writ  out  of 
uy  Iwtutc  thv  foundation  and  wKrmnt  of  tbf>  wtiolo  prociocdiD|Kii  in  th« 
:>a  |ilvai>.  if  tbi-  dcclamtion  d(M-s  not  pnntuo  th«  natiiro  of  tlio  writ,  tb* 
I  anlbnrity  t'lliilly  rniln'     AUd,  mn'ondly,  whurv  tho  vprdii-t  tDateriallr 

flan  tl>D  [iliE«ilin)(ia  and  iiMnv  tjion-ari ;  an  if,  in  nn  actinn  for  wnrdn,  it  ix 
I  Um9  drL'lnratiua  lliut  tlie  dftlVnilniit  uid,  "  ibu  [ilaintitf  li  n  bAnknipt ;" 
le  T«nlict  find*  ai>emtl,r  tltnt  tie  uid,  "tli«  piulutitT  uill  bf  a  liitnkrnpt." 
inlly.  if  till-  <.->•>(>  iuid  iu  tl)«  O^olaration  in  not  HulSriont  in  jKiint  of  luw  to 
u>  «(-tioD  npon.  And  this  i»  an  iovarialile  *rul«  with  r«^nl  to  rtoai 
I  «f  jqdicmpDt  upoD  inatt«r  of  law,  "  that  whatever  is  allejc^d  iti  I  '  " 
of  jadKinont  munt  tw  NDch  matlor  Ofi  would  upon  dt^niarrvr  bavp  boen 
nu  toorortam  tho  aiitiun  or  plva."     As  if,  r>n  an  action  for  ilandvr  ill 

■  llw  plaintiff  m  Jew,  tli«  defuiidunt  denlwi  the  wordn,  and  isMio  ia  joiuod 
d;  bow  if  a  verdkt  Iw  found  for  tho  ulvinliff,  that  thu  wordn  wvro  iu;ta> 
■okwB,  whereby  the  fact  ia  eHtablinhM,  ntlll  tb«  defundaiit  may  ni'ivii  io 
at  jwdinnent,  that  to  call  a  tnau  a  Jew  ia  not  actionablw :  and,  if  iho  court 
thmt  opinion,  the  Judfcnicnt  Hhall  be  arrcHtod  aud  never  on t«rMt  for  the 
ft  But  tb«  ralp  will  nut  hold  e  ronivrso,  "  that  ptmt  thtnf;  that  may  be 
I  aa  i-auKe  of  domanrvr  will  bir  f^ood  in  nrront  of  jaaj^ont ;"  for  if  a  da- 
rn or  ptca  otnilH  to  Mlnt4.<  aonio  pnrtitralar  vircDmotanre,  wttboot  pruring 
wk  at  Ibo  trial  it  i*  impowtibln  to  Mupport  tlie  acliuti  or  dolcni.i(,  thin  oini»- 
■B  tw  aided  by  a  r«rdtct.  A*  If,  in  an  action  of  trtocpmw,  thv  dpclaration 
At  all«t!v  that  thi'  trivimv  waa  t-ommitli'd  on  any  (riTlnin  dny  -.(tr)  or  if 
^ntlatii  jufilifu-r.,  I._\  j>ri''«.Til)iiiK  tor  a  ri^ht  of  ciilimun  fur  hi^  ftillle,  and 
oC  plead  that  hiH  cuttle  were  levant  and  couehant  on  th«  land  ;(^x)*  thou^ 
of  tbtMte  di'fiH^tH  miffht  bo  ^>od  cause  to  demur  to  the  declaration  or  plea, 
Um  adTi'nie  parly  umiU  to  take  advantage  of  such  omiBeion  in  due  time, 
kea  influe,  and  has  a  vonlict  afptinst  him,  these  exceptions  cannot  aft«r 
t  be  moved  in  arroitt  of  judgment.     For  the  verdict  aecertaina  tho«te  tacta, 

before  from  tht-  inaccuracy  of  the  pleading  might  be  dubious;  since  the 
ill  not  suppoMO.  that  a  jury  under  tne  inspection  of  a  judge  would  find  a 
t  for  the  plaintiff  ur  dt'tl-ndnnt,  unlexg  he  had  proved  those  circnmstanceo, 
■t  which  Win  general  allegation  m  defect ive.(y J*    Exceptions  therefore  that 

i^Cmnh.3m.  OOvJk.M.  miltai.»%. 

ml  i>  rii'*'"'  ('"■  'i'-  )t-  ^^-     2  Strs.  H46.I  though  a  npw  trial  ha*  been  preriousty 

far.    D»u|t.  71->.  "iVi.    In  the  Qimni'in  Pleas,  the  motion  must  be  made  before  or 

■pp#mruii-«-daT  of  tlip  return  of  the  Aaimi  nwTwrn^nitonim.     Bames,  445.     In  the 

j^t.  themoiinn  nul^>t  bf  made  within  theflrsl  four  days  of  the  next  tvrm  after  the 

ad  it  maT  W  made  after  an  unnui'oeHvful  motion  for  a  new  trial.     See  Hanning'* 

M.  IM.     Tidd,  Will,  'M'A :  liut  H^e  T  Price.  Stlt;. 

njadjtment  bearr<i>t<-d  In  conivqiienoe  of  mistake  of  tbeformof  action,  or  other- 

ha  •lainliff  !■  at   lil«rl)r  to  proce<><l  -It  novo  in  a  freah  action.     I  Hod.  2l>i.     Via. 

L  Jnditment.  IJ.  4.     nis.  K.  Ml.     tju-h  |tarty  payn  liis  own  coata  upon   the  jnd(- 

Ntaa  arTMlnl.     t'onrp.  4<IT.-^'uittv. 

w  «o  fortn  of  action  \*  xlaled  in  ibe  writ.     Cam.  I^w  Proc.  Act.  1B63.  a.  3.— Srsv* 

.  hnw^^-r.  1  Saimd.  22J>.  note  1.— THiTrr. 

■  cam-tt;  oln^rviil.  ii|>»n  tlii^  iMi>-ui>ie.  tliat  tliounh  Sir  W.  Blackstone  haaitated 
vt^DAM  Xlxf  pritidplc  iit>on  nlitoti  itefeclK  arcaidiil  by  a  rordjct  at  common  Uw. 
I  Wo  examplen  ar<-  iiiilance*  of  ilefix-t.i  ai<U-<l  aftiT  verdiel  hy  the  statute  of  Jeo- 
%m  f^  V>:     Stewail  vj.  llo^^.  1  Suun<l.  i2».  a.  {I.)     In  the  first  cue  the  trea- 

■  alM>d  lo  Aair  Uit  oonimitl<-'l  on  a  day  not  yet  romo.  thi>  wa«  clearly  no omia- 
aaj  nrFunutaii«>  nectiuary  in  the  |ir»of,  but  a  formal  misstatement.  So  again, 
Ik*  ft)'  staiMl  a  prmeTiplit'f-  riiiht  uf  coninion.  but  neglected  to  brina  hi*  ooae 
^wukoi  it  bf  averring  the  lovuni-y  and  (.t>uclianey  of  the  cattle,  whioh  wuika 


ra" 


«  particular  cattlv  nor 
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arc  moved  in  arrest  of  jndgmont  must  be  much  more  material  and  glaring  thu 
ftuch  as  will  muintuin  u  demurrer:  or,  in  other  wordo,  many  inaccnrucic«  tvi 
omisaionB,  which  would  be  fatal  if  early  obBcr\-ed,  are  cured  by  a  BubscquL-at 
'■-'■•'■  "  rcltl       '    ■ 


verdict ;  and  not  Huflered,  in  the  last  tttuge  of  a  caueo,  to  unravel  the  whole  pn>- 
^qq..  ceedinga.  *But  if  the  thing  omitted  bo  essential  to  the  action  ord» 
■>  fence,  as  if  the  plaintilT  does  not  merely  state  his  title  in  a  defectiva 
manner,  but  setti  forth  a  title  that  is  totally  dcfoctivo  in  itBeIf,(2)  or  if  to  an  ac- 
tion of  debt  the  defendant  pleads  not  gmlty  instead  of  nil  debet,(a)  these  cannot  ba 
cured  by  a  verdict  for  the  plaintiff  in  the  tirst  case,  or  for  the  dcfcndaut  in  tba 
second. 

If,  by  the  misconduct  or  inadvertence  of  the  pleaders,^  the  issue  be  joined  on 
a  fact  totally  imniatfrial,  or  insufficient  to  determine  the  right,  so  that  the  court 
upon  the  finding  cannot  know  for  whom  judgment  ought  to  be  given;  as  if,  ia 
an  action  on  the  case  in  assumpsit  against  an  executor,  he  pleads  that  he  him- 
self (instead  of  the  testator)  niadt^  no  such  promise  1(6)  or  if,  in  an  action  of 
debt  on  bond  conditioned  to  pay  money  on  or  before  a  certain  day,  the  dclendaat 
plcuda  i>aymcnt  on  the  day  :(e)  ^which  issue,  if  found  for  the  plaintiff,  would  bt 
mcuncluHive,  as  the  money  miglit  have  been  paid  before;')  in  these  cases  th* 
court  will  alter  verdict  award  a  repleader  quod  partes  replacitent;  unless  it  ap 
pears  Irom  the  whole  record  that  nothing  material  can  possibly  be  pleaded  m 
any  shape  whatsoever,  and  then  a  repleader  would  be  fruitless.((/)  And,  whefr 
ever  a  rejileader  is  granted,  the  pleadings  must  begin  de  novo  at  that  sta^  cf 
them,  whether  it  be  the  plea,  replication,  or  rejoinder,  tc,  wherein  there  a^ 
pears  to  have  been  the  first  defect,  or  deviation  from  tlio  regular  cour8e.(e) 

If  ju<lgmeut  is  not  by  some  of  these  means  arrested  within  the  first  four  davi 
of  the  next  term  after  the  trial,  it  is  then  to  bo  entered  on  the  roll  or  reeord' 
Judgments  are  the  sentence  of  the  law,  pronounced  by  the  court  upon  tbi 
matter  contained  in  the  record ;  and  arc  of  tour  sorts,  yirst,  where  the  faeti 
are  confessed  by  the  parties,  and  the  law  determined  by  the  court ;  as  in  cm 
of  judgment  upon  demurrer:  secondly,  where  the  law  is  admitted  by  the  partiM, 
*3%1     "'"'  *''^  lacta  disputed;  as  in  case  of  judgment  on  a  verdict:  thirdly, 


where  "^both  the  liict  and  the  law  arising  thereon  are  admitted  by  IM 
aetenuant;  which  is  tho  case  of  judgments  by  confession  or  default:  or,  lastlji 
where  the  plaintiff  is  convinced  that  either  fact,  or  law,  or  both,  are  insnfficical 


l_;  n^n. 


that  fact  therefore  wax  not  the  omi!>sion  of  a  circumnlance  nccearary  in  tfa«  proof;  h 
other  words  the  ver<li<'t  in  neitluT  cape  miscg  n  presumiition  that  tlie  fact  omitlmi  «■ 
proved  to  thejuiv.  Hut  un  instance  in  point  riiay  be  put  thus:  if  a  man  »tateii  th«  gml 
of  a  rcverKion,  wlilph  can  only  U'  convt'vcil  by  deed,  witlinut  allc^ns  it  to  hare  boMi  h| 
dee<l,  liere  if  the  fact  of  tlio  (trnnt  bn  jiuC  in  i«iue  and  found  Iq:  the  jury,  tlie  *pT(M 
covt>rH  (he  oniiwion :  for  without  proof  of  the  di-ed  the  preiumption  ia  that  it  could  nri 
have  been  »i  fiiund. — (.'oi.r.niciuE. 

'  The  followiii)!  rulcH  hitvi>  been  laid  down  on  this  suliioct.  A  rciileader  ought  nara 
to  be  ailowetl  till  tiiiil,  U-oause  the  fault  of  tlie  i-wm-  may  I>e  hel[)eit  after  the  verdict  b) 
the  HtatutR  of  j<>nfailK.  Ally.  If  a  ro|il<-uilcr  lie  dcniinl  where  it  nhould  be  erantcd,  H 
granted  whi'n-  it  Khuiibl  )••■  dfulcil,  it  \*  i-rmr.  .Idly.  The  judgment  of  repleader  isgeiW 
ral,  and  tlie  iiiirttcH  tiiuM  bcjiiii  apiin  ut  tho  firot  fault  which  ocra»one<l  the  immateiill 
i>«ue.  1  I.iird  Itayni.  |tj'.).  Tliu>,  if  the  dct-lanition  be  ill,  nnd  the  bar  and  re)ilicatimi  an 
al»o  ill,  the  jiartii's  niiisi  lii'^'iii  r/'' ii'"";  liut  if  the  liar  be  goodsnd  the  replimtinn  ill.il 
the  replication.  A  K.-b.  IHiI.  4llily.  No  costs  are  allowwl  on  either  side.  6  T.  R.  13L 
2  1).  &  1'.  3ili.  Sihly.  'I'hat  11  n-plcKcb-r  cunnot  lie  awardol  after  a  default  at  nii>i  ]'riui| 
to  which  may  !■<■  a<Idi-il.  thiit  it  I'an  nt-vcr  be  avranlcd  after  a  demurrer  or  writ  of  tmr, 
but  only  after  issue  juimil,  (;( .'^alk.  :MNi,)  nor  ir here  the  court  can  give  judgment  on  tkl 
whole  record,  ( Willes,  5'M:  I  uud  it  is  nut  grantuhle  in  favour  of  the  perron  who  luade  tki 
first  fault  In  plendini;.     Doug.  ;i'.iri.     Kcc  2  Sutnid.  'iVi.  b.— Cuirrr. 

'If  a  verdict  in  laKi'n  f!i->ierully.  ivith  entire  daiiingif,  judgment  may  be  arrcvted  if  ai) 
one  count  in  the  divlaraticui  ia  liad :  but  if  there  ih  a  general  verdict  of  guilty  upon  al 
inilictuient  consisting:  of  sirveral  counts,  and  any  one  count  U  good,  that  is  hela  to  ll 
duflicient.    Douii.  Tot), — Cmittv. 
3T4 
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•etion,  and  thOTefore  abandonit  or  wUhdran-A  hia  prosecatlon; 
iw  in  jndgmflnta  upon  a  ntm-Auir  or  Tftrnxit. 

nt,  thongb  prononnced  or  awarded  by  thv  jiidfrps,  in  not  their 
or  Mtit«tico,  bnt  the  determination  and  vcntvnt-o  lA'  the  law.  It 
n  that  naturally  and  regularly  I<»llow»  fWfin  the  prrmiNn  of  law 
I  Mand  thus  :  against  him,  wlii>  liuth  rude  over  my  (4.irn,  1  mar 
;aa  by  law:  bat  A.  hath  rodi-  over  my  corn;  ihvrefort)  I  iihall 
ea  against  A.  If  the  major  projioiiiiton  bo  denied,  thin  in  a  d»- 
;  if  the  minor,  it  is  then  aii  itrnue  of  &ct :  but  if  both  be  oon- 
srmined)  to  be  right,  the  coiiclueion  or  judgment  of  the  conrt 
jw.  Which  judgment  or  ci'iK'lit»ion  di-pi-ndi  not  therefore  on 
aprice  of  the  judge,  bnt  on  tbi-  M'ltlett  and  invariabk-  priiit'iplvfl 
a  judgment,  in  short,  is  the  ri'iiiedy  nrt'Hcribed  by  liiw  Rir  til* 
riea;  and  the  suit  or  action  it  the  vetdde  or  mpuna  of  ndminii^ 
at  that  remedy  may  be,  is  iinleed  the  result  of  deliberalluD  and 
oat;  and  therefore  the  styJc  of  the  judgment  is.  not  that  it  la 
ihed  by  the  court,  for  then  id.'  judgment  taight  npnear  to  b« 
,  *•  it  is  considered,"  comideratum  nt  per  curi'tm,  that  the  pltiintiir 
damages,  bix  debt,  his  posscMion,  and  the  like :  which  implioa 
lent  is  none  of  their  own ;  Imt  the  net  of  law,  pr<jnuuu<.Td  and 
)  court.  aHer  due  delibcratioh  iiud  inquiry, 
cies  of  judgments  are  cither  'KinlK-iiVirii  <.ir  fiu.tl.     hiltrlueylory 

soeh  as  are  given  in  the  midil  .■■■!-■■    'in    iika,  jiro. 

lult  which  is  only  intermedi  i  I'tomiinft 

'.  suit.  Of  this  nulure  arc  nil  jud^fmcnts  lor  the  plnintitT  r»qQ7 
batcmcnl..til.cM.iI..racti..n:  in  •which  it  i«  considered  *■  ^"' 
niiiitii  d<i  ariswtr  over,  rexjionileat  ouster;  that  is,  put 
ciisy  to  oliNcrvc,  tliat  the  judgment  here 
ciitory;  li>r  there  are  atlcrwards  further 
iiijuiil  liiix  put  ill  a  belter  answer. 
rii.iKt  nsniifly  njxiken  of,  ore  those  ineom- 
r>f  the  jiliiin'titf  it)  indeed  established,  but 
iii^i-i  siistjiincil  iiy  him  is  n"l  ascertained  ;  which  is  a  matter 
■nil  Ik. Ill  the  iiitcrviiitii'ii  "f  u  jiiry.  A.t  by  tlic  old  Gothic  cou- 
vas  ikh  c'lniiilotcly  tiiiiflicd,  till  (lie  HCinWn  or  jurors  were  called 
'k'Tti'-rum  j'i-lii:ii.  nd  tifliiinitioncni  prelii,  dainnt  lucri,  dv/'ig) 
nil  wlnTf  the  ijliiiMiirtriti>vers;  for,  when  judgment  is  given 
it  is  ulwayn  c<>iii|>li.'U'  us  well  a«  liiiiil.  And  this  happens,  in 
Tf  tin-  di-t'cMi|:iiii  siirtV-rs  ju'igmcnt  to  go  against  him  by  de- 
II-  if  lie  I'ulH  ill  nil  pKii  lit  all  to  the  plaintitT's  declaration : 
Hfrit  ii'i.'.n.m.  wluic  lie  ucknowlidgt's  the  plaiutilT's  demand 
'in  Kuiii  •ii/;riifilu.-<.  wIr'ii  tin'  del'i'ndaiit's  atluniev  declares  he 
t'>  say  any  lliin;;  in  uiisnir  to  the  plaintiflT,  or  in  defence  of 
r.  u  -|i,(iiHi.f  juil^riuiii  l.y  .U'liiull.  If  these,  or  auy  of  them, 
where  till-  spiTiliv  lliiiiL'  Mii'd  tor  is  recovered,  as  in  actions 
■vrtaiii.  tin- jufljrmiiH  is  ;il>s'ilntcly  complete.  And  therefore 
onltr  ic.  ^^^l■ll■;tlu■^l  a  (■re<liliirs  security,  for  the  debtor  to 
III'  uM'TiKV  ii>  Mithv  aiitiriity  namcil  IJy  the  creditor,  em- 
>iir.-s  a  jii'li,'HKtil  l.v  eiilur  i  if"  the  wuvs  just  now  meiitioued 
■.r-r  .i.tooum,  or  i-»  xum  •iif.,rin,ilus)  iii  an  action  of  debt  to 
(-riditiir  a^fuinst  the  dclitur  li>r  the  specific  sum  due:*  which 


wr  nf  [.ri'ventini;  IniiitU  iiii"ii  iT-iiiii'rn  hy  M-iTot  itiirranM  of  allomnr 
•Bl,  it  ■••  i-nwl.-il.  ^l\  >tntiit.'  ::  '  ;.■■•  I V.  i-.  ,V.i.  mUrno.}  l>y  6  A  T  Viet.  c. 
I  of  the  <l<M'k.'t->  of  til.-  iKiiri  i>l  (^if'ti'*  IVnrh  »hall  mum  ■  book  in 
iku*  ft  pvf-rj-  wiirmiii  nf  niii.iiu'v  nnil  r-'/M-nt  ai-rumf^n  oliall  b*  entered; 
r  index  nhall  Ih-  ki>|ii  nf  iiiiiiu'''  of  piTi'nn*  tn  whom  wkmuiUofatloroey 
tlwU  be  "r^-n  l->  iii-iH-.'ii,m.  Aivl  l.y  tlie  Bankrupt-Law  OmH^ldation 
•very  judge's  ordor  (tivfii  l>y  a  iniilur  defendant,  whereby  the  pUniiS 

7li 


tanliul  pi. 
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jndgment,  when  confesaed,  is  ubsolntely  complete  and  binding ;  provided  th« 
*3981  """'^  (""  '"  "'-'"^  roquired  in  all  other  judgments)  be  Tefftlnrly  docqvittti, 
■I  that  is,  abPtrui-tcd  and  entered  in  a  dook,  'according  to  the  directiOM 
of  Btatnte  4  £  5  \V.  nnil  M.  c.  20."  But,  ^vhc^e  damngea  are  to  be  rocovend,  i 
jun-  must  be  callod  in  to  asKcwi  them ;  unleM  the  dulendant,  to  Mtve  charges, 
will  contt'SB  the  whole  daniagi'a  laid  in  the  declaration:  otherwise  the  entiyof 
the  judgment  is,  "  that  thu  pliiintifT  on^rht  to  recover  hin  damages,  (indefinitely,) 
but,  becaoAe  the  court  know  not  whiit  damages  the  said  plaintiff  hath  snstaiDed, 
therefore  the  sheriff  is  commanded,  thut  hy  the  oaths  of  twelve  honest  and 
lawful  men  he  inquire  into  the  tiuid  damages,  and  return  such  inquisition  into 
court."  This  ])roecafl  i»  culkwi  u  tcrit  of  iiiquiry:  in  the  execution  of  which  the 
shonff  sits  as  judge,  and  tiMcs  by  a  jur>',  subject  to  nearly  the  same  laws  snd 
conditions  af  the  trial  byjury  at  ni>i  ;)nu«,  what  damages  the  plaintiff  hstli 
really  sustained;  and  when  their  vcnllot  is  given,  which  must  assess  tarn 
damages,  the  sheriH'  returns  the  inquixition,  which  is  entered  upon  the  roll  in 
manner  of  apostea;  and  thereupon  it  is  considered,  that  the  plaintiff  do  recover 
the  exact  sum  of  the  damages  so  assessed.  In  like  manner,  when  a  demnrrer 
is  determim'd  for  the  plaintiff  nimn  an  action  wherein  damages  are  recovered, 
the  judgment  is  al.so  incomplete,  without  the  aid  of  a  writ  of  inquiry." 

is  aulhorin'il  to  sign  judgnifiit  or  Unni^  pjuvution,  (orncopy  of  tliia  order,)  niu»t  bafiM 
with  thi-  clerk  of  the  dociiui'tK  in  thp  (Jni>cii'ii  Rench  within  twenty-one  days  afin-  tb* 
mukinjc  of  xiich  oiiler:  ntht-rwUt!  juilgnirnt  si;;ned  liiereon.  or  executinn  issued,  «hall  ba 
null  and  voi<l.  And  by  stat.l  1 2  Vict.,  e.  1  In,  n  more  imi>ortant  alteration  hsH  been  mwlt 
in  the  game  rei>)M>rling  wnrnints  of  uttnrnev  and  cofinovits.  By  b.  9.  ftfler  reciting  thit 
it  in  exp<>dient  that  ]>rovii<ion  )')iould  ht-  made  for  ):ivinp  every  peroon  executinf  mch 
inDlnuneiitn  <lue  information  of  the  nature  tlioreof,  it  iH  eiiu«:tud  that  no  warrant  ot  ■t|[)^ 
ney  or  cognovit  i»h»l]  be  of  any  foree  unlevH  un  attorney  of  one  of  the  superior  couiti 
•hall  lie  preM-nl  on  Ik-IuiU  of  the  iiitmhi  execuling  it  and  Hhall  aulMtcrilie  hm  name  ■>  ■ 
witness.  And  by  «.  10,  a  warrant  of  attorney  or  co^iovil  not  formally  executed  shall  be 
in  vhUi  t . — St  e  w  a«t. 

■•The  juiljEment  must  I*  re-rej-'iittrt-eil  every  five  years,  in  order  to  remain  in  fore* 
and  iirei^rvc  its  priority  of  Hubsiiiuent  juilfimen tiered i torn.  1  A  2  Vict.  o.  110.  3  A  4 
Vict.  c.  K2,  9.  2.  2  Vict:  c.  11.  B.  1.  IK  t  ]l>  Viet.c.  15,  s.  4.  Freer  w.  He«e,  22  L  f- 
Uiano.  ■'i'Ji. — Kerr. 

"  It  ban  Ihh>ii  haid  l>y  C.  ■!.  'Wilmot  tliat  "  tliiM  is  an  inquest  of  office  to  infonn  Ibc 
contH-icnce  of  the  court,  who,  if  thev  plt-ast-,  may  theiiutelveg  HHsess  the  damages."  3  Vil*. 
112.  Hence  a  pnulice  i^  n'lw  cta'lilisht-d  in  the  courtit  of  King's  nonch  and  ConiDioa 
Pleas,  in  Hi-tion»  wliere  Ju'lguii'iit  is  rei-overed  by  default  upon  a  bill  of  exchange  or  t 
]iroini:'4or}'-iiote.  to  refer  il  lu  the  muster  nr  pmilinnotary  to  ascertain  what  is  due  for 

5rin<'i|>id.  interi'st,  and  rusts,  who*-  ri'|iort  »uperseile»  the  ni-ceiwltv  of  a  writ  of  inquiiv. 
T.  R.  275.  1  II.  Jtln.  .HI.  And  ililx  prai-iici- is  now  adopted  bv  the  court  ofexrbeqaK. 
4rriof.  l:U.  Stv,  further.  Tiild,  Kth  ed.MT,  KlH,  Kill.  In  easm  of  difficulty  and  import- 
ance, the  court  will  givi.-  hiivi-  lo  liavi>  the  writ  of  inquiry  executed  before  a  judge  at 
sittings  or  nisi  prnis;  and  thi-i]  the  juilge  ai'tn  only  as  an  assistant  to  tlie  fhenff.  Tha 
number  nf  the  jun>rs  sworn  uihui  tills  iiti|iu'st  necl  not  be  ronflned  to  twelve;  for  when 
a  writ  of  inifuiry  was  eseeiitoil  at  tlip  bar  of  the  court  of  King's  Bench,  in  an  action  rf 
anihiAi/uiu  Min/Hiffiini  liro«ight  by  tin- duke  of  York  (anerwanU  Jame*  the  Second)  agaiart 
Titus  (lattv.  who  liarl  cnlli'il  liiiii  ii  traitor,  filtcen  were  sworn  niton  the  jurv.  who  pv« 
all  the  (Liniugeit  laid  in  the  di-tlimitLon.— viz..  KNI.IHMI/.  In  that  case  the  shenffi  of  Hid- 
db-'cx  sat  in  ci>ui't.  inveml.  at  tin-  InUi'  bebw  the  judges.    3  Ht.  Tr.  W~. — Cbkistias. 

Iti-fore  th>-K  &1MV.  lit.  c,  11.  lli<>  p.nahy  in  a  bond  for  the  )>erfnrmance  of  covenant! 
iMfume  fiirl'eited  ujHm  n  singl»-  bi--ii<-li  tliermf;  but  now,  by  the  Jtth  section  of  thai 
statute,  though  th«  plaintill'  is  iH-rniitti'd  to  enter  U|i  judgment  for  the  whole  iienalty, 
it  can  only  st.ind  as  a  NM'urily  for  t1i>'  d.miages  nctiially  unstained.  The  plaintiff  mart 
tlieii  ]>roiiHt)  by  suggi<Htiiig  bri-a<'hi-<  on  ibi- roll,  of  which  it  ii  usual  to  give  a  copy  to 
till-  di-fi-itdnnt.  with  notii'i'  of  in'iuiry  f><r  the  minings  or  assizes!  and  the  damages  ai* 
asM-s-iil  ii|»>n  the  writ  In  tin-  usuiil  way  by  u  jury  ;  and,  u)ion  payment  of  them,  eie- 
■iitiim  upon  (he  judpiifiit  I'lili'ri'd  up  is  stayed,  the  judginent  itnelf  remaining  ai  a 
sei'urily  iigaiiist  funliiT  brcai'hi's.  Sci>  'I'idil,  Kth  ed.  KIS.  This  statute  does  not  extend 
to  n  i«ind  condition  I"  I  for  ilic  ]Hivmi-[it  of  a  sum  certain  at  a  day  certain,  a*  a  post-obit 
bond.  (2  H.  £  C.  X2.)  nor  n  comniun  nionoy  bond.  {4  Anne.  c.  111.  a.  13.  1  Saund.  S8,IMr 
a  wnrmnt  of  attonicy  )iiiyiibie  by  iiistnlmcuts,  (iJTnunt.  74.  9  Taunt.  264.)  tbongb  a  bond 
be  also  given,  (:!  Tiiuiit.  IK'i.)  nor  to  a  bail-bond.  (2  B.  A  P.  446,)  nor  «  pdilkniiHf 
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JodjfTnentA  tu-t>  Huch  a*  at  otioe  put  an  «n<l  to  tl>o  action  hy  dK-Iaring 
(lUtutiR' lui«  i-'ilber  •euiitled  liiiDwlf,  ur  has  not,  to  rucuver  th«  i^metly 
Tor.  In  wLich  cm«.  if  tho  JudKmcDt  W  for  the  plftintitl',  it  is  also  ooO' 
tint  th«  d«l(>(Mlaiit  tw  cither  amprcod,  for  biit  willUl  delay  of  justice  in 
isdiiBlvl}' obeying  tlio  kinj^'n  writ  l>y  roudrritift  the pliunlill'  his  duo;(A) 
Iho  tip,  m/fiatur,  til)  he  payn  a  &ne  to  the  king  lor  ttiv  public  miiulttmc*- 
lieb  i>  vunuhid  witJi  the  privutQ  injury  in  all  ctuuM  of  fort'<.',(i')  of  tolne- 
duiyiii/  bi*  uwu  de(!d.(t)  or  uuJQHtly  cluimiii^  [)n)pt>rty  in  replevin,  tn* 
mpt  by  diwtbcybtg  Ihp  commaud  of  the  kiut^H  writ  or  the  vxprcOT 
ion  of  any  Niatuto.(()  Ilul  note  in  caae  of  trcapaNH,  cioctroi-int,  mwauJt, 
B  iiapriwnmont.  it  is  provided,  by  ibu  statutv  b&6Vi.  and  M.  (v  I'i, 
writ  of  •niiia*  shall  iwae  lor  litis  Hdu,  nor  any  flno  bu  pKid ;  but  raonn 
DtiiT  sliall  pay  (it.  Hd.  to  thn  proper  olKccr,  an<l  br  nllowed  it  '■ 
thr  drfi-Rdant  aiuong  his  other  vontii.  And  Ihcn^foro  upiin  snch  judf(- 
I  ike  common  uIl-us  ihoy  ii»«d  to  eul«r  that  the  lino  waa  remitted ;  and 
both  cuurtn  they  take  iio  notice  of  any  fine  or  cayiaa  at  atl.fm )  But 
a«&t  h*-  for  tbf  defendant,  tbi-n.  in  ease  of  fV^nd  and  deceit  to  the 
malti-ioas  or  vexatiouo  suits,  the  plaiiitilf  may  also  be  fined  ;(n>  but  in 
M»  it  is  only  considcnwl  that  iio  and  his  pl«>dgoa  of  prosecuting  he 
Uy}  aro«n?«d  for  his  fitlsv  claim,  pro  faUo  damare  suo,  and  that  ttio  ds> 
nay  go  thrrw)f  witliout  a  day,  <vi(  iWc  sine  du,  that  is,  without  any 
r  inljimrumi'nt ;  tli<-  Itirift'H  writ,  ri.mmiiridinj;  lii«  iitlcnd- 

■*".    "         '.''■'■     .':     ..'"'  '  '    ■     ".    ■  ■      '■        ,,  ...,,^,.;    It 

>"  t.rtori 

ju  con-irmniindas  est  :"{p)  though  Iho  common  law  did  not  pro- 
ta,€\.  O  » Rqi. as. 

Ml    IIR^.  U.  tMiid.  3M.  SnAltMd.Nil.Il.  |-)Mk   U.    QvUl  M*. 

IB.  Co  UtL  131    II  !>[>.  m.  I  H.A.  AU  V».  (•)  Apmnd.  No.  III.  1 0. 

».  C  a  nil.  4  Add.  ™(,  130,  (*>  OxL  I.  1, 13. 

.  bond.  3  fMt,  22.  T  T.  R.  300.  But  all  oth^r  bonds,  eith«r  for  payment  of 
'  uistAltn<'nt:>.  or  i>rsn)iuiti>-«.  or  for  (ho  p«rformanc«  of  any  oovenantaor  agreo- 
«<rilhiii  (h.^Matut«<.  Sts;  M  T.  K.  126.  ti  Biul.  5A0.  2  Saund.  187.  O.  (c.)  3  U. 
1  Oiiily  on  PI.  .1117,  nh<<re  the  ]iank>s  in  a  bond  agree  that  the  sum  mentioned 
I  on  ■  brwM-h  of  any  of  it:i  oovrnntits  fthall  bo  taken  to  be,  and  be  considered  as, 
damaitfi.  (Ii<>  civw  is  n<it  thrn  within  tlie  statute  and  the  wbole  sum  becomes  at 
iblf.  arconlin)!  lo  Iht!  termn  of  l)it>  aprfement ;  for.  irhere  the  precine  sum  is  the 
pdiUuiap^.  Uipjun- ar«<-ontined  toit.  fi.«  4  Burr.  22:Z5.  2B.&P.346.  tCamp. 
B.3-2.    Hnlt.  Hej..  W.— 'tiiiTV. 

■nmnn  law  the  'Init/i  of  a  wile  ]>lninti(ror  nole  defendant  at  any  time  before  j6Mt/ 
t  abatnl  tlip  <uit :  but  now,  liy  17  Car.  1 1.  c.  8,  wliore  either  party  di««  between 
1  judfni»'nl.  it  niuy  Mill  l>e  entered  up  within  two  lirms  after  the  rerdict.  Thia 
aea  not  siiply  wIiiTe  either  party  ditit  after  inf<ri!m/ory  judgment  and  before  the 
Ui^  inquir\'.  4  Tiinnt.  t<S4.  There  must  be  a  trirr  /b^^iu  to  rerive  the  judimenl 
wrd  u|>  Mof  exe<ution.  1  WiU.  Ml.  By  tho  ^  A  9  W.  III.  o.  11.  the  cant 
Utr  auiute  of  Charli'*  II.  ii  Kiipplied.  It  provide  that  In  case  of  either  party 
tween  inlerlorulory  and  final  Jud|finenl  in  any  action  which  might  have  oeeo 
sd  by  or  a^uiiiM  the  [H-r^>nHl  re[>n>»('ntative  of  the  party  dying:  or  in  case  of 
ore  of  the  pLiiiniiflH  or  deli-ndnntii  dying,  in  an  actinn  the  cause  of  which  would 
rriTf  to  lh<'  !'urviv»n,  the  m-linii  Hliall  not  abate  by  rvMon  thereof,  but.  the 
■Bft  ■uggeil»l  im  the  reeonl.  the  setion  ahsll  proceed.  The  death  of  either 
Citn  interval  iif  hiiiriiig  siid  d<-eiding  upon  motiona  in  arrest  of  judgment, 
•ilirta.  and  the  like.  diMv  not  ileprive  llie  )Huty  of  the  right  to  enter  up  jud^ 
Mi^  llie  dclav  ihuK  oivaxiiitied  liv  the  rourt  inav  exceed  two  terms  after  reittiot. 
Mfa  e.i.  'Mi'''.  '."IT.  1  111'*,  I  l'i'.i.  It'  liiu.  Iieen  held  that  if  the  party  die  after  the 
igin.  tlKNtgh  before  the  trial  of  the  enuiw,  it  In  within  the  atatuM^  which,  being 
»  b&  mn<lrued  faviiunthlv.  the  amliea  being  comiidered  but  at  one  day  in 
7  T.  K.  31.  See  2  U'l.  Kaym.  1410,  n.  But.  in  the  Common  Pleaa,  a 
rere  M>l  aaide  when  llie  defendant  died  the  night  before  trial  at 
3  B.  *  P.  64U.  And  nliere  the  verdict  hat  been  taken  aulMat  M>« 
h  of  a  parly  befure  an  uwurd  revokes  the  authority  of  the  aridbator. 
,   Sfi.AA.3tf4.    2ChitI.  R.  4J'i.— CuiTTT. 
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fesecdly  allow  any,  tho  amercement  of  tho  vanqnisbcd  party  being  bis  only 
puniHlimeut.  The  first  etittuto  which  gave  costs,  to  nomitie,  to  the  aemand&nt 
in  a  roiil  action  wutt  the  Htututc  of  Gloucci^tcr,  6  Edw.  I.  c.  1,  an  did  the  statute 
of  Murlbergc,  52  Ilcn.  III.  c.  0,  to  the  dcteiidiuit  in  one  particular  case,  relative 
to  wardship  in  chivalry;  tliough  in  reality  costs  were  always  considered  and 
included  in  the  quantum  of  damages  in  sueii  actions  where  damages  are  given; 
am]  oven  now  costs  for  the  plaintiff  are  always  entered  on  the  roll  aa  increase  of 
damages  by  tho  court. (9)  But  hocauso  those  damages  were  frequently  inmle- 
quate  to  the  plaintiff's  oxpennes,  tho  statute  of  Cilouccster  orders  costs  to  be  alM 
added ;  and  further  directs  that  the  same  rule  shall  hold  place  in  all  cases  where 
tho  party  is  to  recover  damages.  And  therefore,  in  such  actions  whore  no 
*4001  "'"""i^('^  were  then  recoverable,  (aa  in  qvare  impedit,  in  which  *daniBgn 
-^  were  not  given  till  tlie  statute  of  Westni.  '1, 13  £dw.  I.,)  no  costs  are 
now  allowed, (rj  unless  they  have  been  expressly  given  by  some  sabseqaent 
statute."  Tho  statute  3  Hen.  VII.  c.  10  was  tho  first  which  allowed  any  costs 
on  a  writ  of  error.  But  no  costs  were  allowed  tho  defendant  in  any  shape  till 
the  statutes  2H  Uen.  VIII.  c.  15,  4  Jac.  I.  c.  3,  8  &  9  W.  III.  e.  11,  4  &  5  Anne, 
c.  16,  which  vary-  equitably  gave  the  defendant,  if  he  prevailed,  the  same  costs 
as  tho  plaintiff  would  have  had  in  case  he  had  recovered.  Those  costs,  on  both 
sides,  arc  tB.tcd  and  moderated  by  the  prothonotary,  or  other  proper  officer  of 
the  eourt. 

The  king  (and  any  i)erson  suing  to  his  n8e)(«)  shall  neither  pay  nor  receive 
costs ;  fbr,T)CMidcs  that  he  is  not  included  nndcr  tho  general  words  of  these 
statutes,  as  it  is  his  prerogative  not  to  pay  them  to  a  subject,  so  it  is  beneath 
bis  dignity  to  receive  them."  And  it  seems  reasonable  to  suppose  that  tha 
queen-consort  )>articipate3  of  fho  sumo  privilege;  for  in  actions  bi-ought  by  her 
she  was  not  at  tho  common  law  obliged  to  find  pledges  of  prosecution,  nor  could 
bo  amerced  in  easo  thci-e  was  judgment  against  her.(()  In  two  other  cases  kn 
exemption  also  lies  fVom  paying  costs.  Executors  and  administrators,  when 
suing  in  tho  right  uf  the  deceased,  shall  pay  none;Cu)  for  the  statute  23  Hea. 
VIIl.  c.  15  doth  not  give  costs  10  the  defendants  unless  where  the  action  snp- 
poseth  the  contract  to  be  made  with,  or  the  wrong  to  he  done  to,  the  plaintilT 
himself.!*  ^„j  pnupt-rs,  that  is,  such  as  will  swear  themselves  not  worth  fiva 
pounds,  are,  by  statute  11  Hen.  VII.  o.  12,  to  have  original  writs  and  xulnpanat 
gratis,  and  counsel  nnd  attorney-  assigned  them  without  fee;  and  are  excnsi-d 
from  paying  co.sts  when  plaintiffs,  by  the  statute  23  Hen.  VIII.  c.  15,  bat  shall 
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"  WliPtcver  a  party  hni  sustnined  damnfic,  and  a  new  act  gives  another  than  (he  eom- 
mon-Inw  remedy,  fiii'h  |inrty  mny  ni'ovpr  ivmIs  as  well  ns  damages;  for  the  Btatate  nf 
Gloucester  fxtendii  to  ftivi'  timtK  in  nil  pni<ei<  whpre  damage  are  giTen  to  any  plaintilT,  in 
anv  action,  by  any  statute  iiftcr  tliul  ]>arliument.     2  Inst.  2K9.    b  T.  R.  355.— Chittt. 

"  Then-  are  Kume  cxci>]>Ii(>n9  to  thn  rule  that  the  king  neither  psys  nor  receives  Msts. 
Thus,  by  'Xi  lien.  VIII.  c.  'i'i,  n.  54.  the  kinjc  in  alt  suits,  upon  anj  obligation!  or  »p«- 
dallies  nmdo  to  himxelf  or  to  his  use.  shnll  have  and  recover  hia  just  debts,  mid,  and  ns- 
mages.  as  other  cimnnon  p4>rsons  ust-d  to  (to.  By  the  25  Geo.  III.  o.  35,  If  the  gooda  and 
ehatti>ls  are  insulKcienl,  (S  IVict-,  4*1,)  and  the  lands  are  sold  tovards  dUcharpng  the 
detit  due  to  tlic  crown  in  such  ciim-,  "nil  mxii  and  expenses  incurred  by  the  crown  in 
enfercinfT  tlie  pnyment  iif  sui'h  debt  un>  to  be  paid."  By  43  Geo.  III.  e.  99,  s.  41.  rxM 
may  l>e  levied  aftninst  ciillei'tors  of  tnxes  in  certain  casen.  See  3  IVice,  S80,  In  equity, 
the  ottorney-fteneral  receiven  c<istii  where  he  is  made  a  defendant  in  respeet  of  lepidit 
fliven  to  charities,  or  in  rpspecl  of  tlio  immediate  rislilB  of  the  crown  in  mwes  of  intes- 
tacy.   And  see  I  S.  &  S.  3<.)4.— ('uirrr. 

''if  executors  sue  as  exeoiitors  for  money  paid  to  their  use  after  the  tcKtalor's  death, 
they  *ha11  [jay  cotta.  5  T.  H. '234.  Ti<l<l,  l'i)14.  When  executors  and  administtatonara 
del'endaiits,  tliey  pay  costs  like  oilier  jH'rxons.  Tidd.  81h  ed.  inie.  Or  whemer  the 
cause  of  action  ariites  in  the  time  of  the  fxivtitor,  as  the  coDveraion  in  the  cane  of  trover, 
the  executor  sliull  pav  costs,  because  it  is  not  necessery  to  bring  the  action  in  the  cha- 
racter of  executor,  t  T.  R.  'AM,  So  an  executor  or  administrator  is  liable  (o  pay  tha 
cotu  of  a  non-pros.  <>  T.  K.  054.    See,  in  general,  Tidd,  8tb  ed,  1014— (^Bunaii. 
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■•Ifer  othar  paDUhment  at  the  discretion  of  the  judges.    And  it  wm  Amnsrij 
wal  to  give  Mich  p«npen,  if  Don-aDited,  their  election  either  to  be  whipped  or 
yBjth«e(Mt>:(ie)thoagti thatprscticeisDoirdinisod.(x)'*  It eeems,*how-    r*^i 
•rer,  Mgrecd,  that  a  p«nper  may  recover  costii,  though  he  pave  none;"    '■ 
ftr  the  eoarud  and  clene  are  Donnd  to  give  their  Ubonr  to  him,  bnt  not  to  his 


anmlt  and  Mtteiy,  and  fbr  trMpaas,  it  is  enacted,  by  statntea  4S  Elix.  c.  6,"  21 
Jae.  I.  c  16.  and  22  A  28  Car.  II.  c.  9,  |  1S«,  that  where  the  inry  who  try  «ny 
of  these  actions  shall  give  less  damages  than  4&t.  the  plaintiff  shall  be  allowed 
mo  more  coats  than  damagee,  unless  the  judge  before  whom  the  canse  is  tried 
ehdU  ccKiiy  under  his  hand  on  the  back  of  the  record  that  »n  actual  bnttei7 
{aad  not  an  assault  only)  was  proved,  or  that  in  trespass  the  freehold  or  title 
«f  the  land  came  chiefly  in  qnestion."  Also,  by  statnte  4  ft  5  W.  and  M.  c.  28, 
aad  8  ft  9  W.  III.  c.  11,  if  the  trespass  were  committed  in  hnnting  or  sporUng 
if  BO  inftrior  tradesman,  or  if  it  appear  to  be  witf\illy  and  malicioiuly  com- 
■iticd,  the  plaintiff  shall  have  Aill  coets,(2)  though  hia  damages  as  assessed  by 
tiM  JBiy  araoBDt  to  less  than  40«. 

AA«r  judgment  is  entered,  eremfion  will  immediately  follow,  nnleas  the  p^rty 
eondemned  thinks  himself  nnjnstly  aggrieved  by  any  of  these  proceeding*;  and 
then  he  has  hia  remedy  to  reverse  them  by  several  writs  in  the  nature  of  ap- 
peals, which  we  shall  consider  in  the  eacoeeoing  chapter. 

(•^IMAM.    tllii<.llt.  (»)lIq.CLAfer.  IH. 

<•)  syk.  M*.  (•)  sn  rv*  m.  ut. 

"Bui,  ssnb«orTo<l  In  Tuld  Prac.  ^Ih  ed.  9-1.  it  do«i  not  sppoar  that  lo  disgraceful  a  pro- 
(mlinft  wan  n'vr  adopted  by  iiiRioting  the  [lunuhiuf  nl. — L'hittt. 

''■  I  R<M.  k  P.  .19.  Th.e  paui>pr  in  luch  caM>  can  only  recover  m  cokIh  the  lums  he  u 
wTtmlly  out  of  pnrkpl,  not  «ucli  KURia  aa  woulil  have  b<4-n  m>  jwud  in  an  nntinary  unit  t^ 
tBT  oihrr  iilaiiitilf:  and  it  wM>mii  ihat  he  and  hia  nolicitnr  may  tx-  rp<|uir«d  to  «t«t«  on 
oaib  (br  amount  thu*  FXjiendiHl  in  equity,     llulloek  on  Co!<ts,  22K. — Chittt. 

"Til*  -U  Elii.  <■.  G  enact*  that  whetv  the  plaiatilf  in  any  pmonal  action,  exeept  for 
UT  tillp  or  interest  in  lands,  or  for  a  battery,  rcoovem  leiu  than  4II>.,  he  ihall  haTS  no 
nntr  roniA  than  dainagef.  if  the  judge  ceiiilin*  that  the  debt  or  daoMfK*  were  under  40*. 
ki  if  the  Judfie  doea  not  grant  »iii-h  a  rortiflcate  to  the  defendant,  the  |ilai nt I tf  recover* 
fan  ro>ti>.  Artiono  of  invjuun  ri  ft  armi*,  aa  for  beatinft  a  ilog.  are  within  the  statute.  3 
T.  R.  -W.  The  eertifl<-ate  under  the  Ktatute  may  be  granted  Hfter  the  trial.  ThiK  eertifl- 
ra>.  It  will  be  remarked,  if  to  restrain  iheco«ta:  but  arertitioate  under  the  22  4  23  Car. 
JI.  r.  V  ■•  fiven  In  favour  of  the  plainlifi'  to  extend  them  from  a  sum  under  VAt.  to  full 
nM.  If  ill.-  defendant  juatiKtw  tlie  battery,  the  iilaintiff  Khali  have  full  comM  without 
lA-  ju-Ik--'*  certifii'ale,  thouiib  the  (Umagea  are  un<l(>r  -KU.,  for  It  ia  held  the  aJmiasion  of 
•b-  d.-f>'n-lant  ]im'lude«  the  nivexaity  of  the  cerlilii'ate.  But  a  juntification  of  iheaMauU 
wIt  wjII  m>t  lie  <uffirli-nt  for  thia  }iurpose:  for  the  judge  muat  certify  an  actual  battery. 
IT.  H.  .'»\.  Thia  oertificat«  alao  may  be  granted  a  reaaoiuible  lime  after  the  trial.  2 
Bar  k  <.'r<«.  C21  k  5l4). 

In  d««'larationii  for  a>*ault  and  battery  there  ia  aometimea  a  count  for  tearing  the  pfatin- 
Ij ■  clullw* ;  and  if  thia  i*  Btate<l  aa  aaubatanlive  irgury,  and  the  jury  find  It  to  ha*e 
t**a  Hich  and  not  to  have  ha|>fiened  in  conm'queiice  of  lhebe«ting.  the  plain  tiff  will  bti 
««t.ilf>l  tw  full  co«tis  [1  T.  R.  Ihitji)  unlfMH  the  judge  iihould  awiat  the  defendant  undw 
ta*  41  Elii.  r.  C.  N>  in  a  treapaw  ui)on  Innd.  tin-  carrying  away,  or  nj^mrtonf,  of  any  in- 
drpBdent  personal  property  will  entitle  the  plaiiiiitr  to  full  nwla.  uiili-aa  the aa)H>rt«tion, 
•■  \>t  digging  and  r«rrving  awny  turveii.  ia  a  mode  or  i|iialifioation  of  the  irennuw  uiwa 
tU  land,  lloug.  TM).  .Sv  tbeae  acU  and  tlit-  cum-s  upon  them  fully  collected,  Tidd,  MT. 
>f.  MC  to  lINC— 4-Hai.'TI.«N. 

'  Thr-  wouDt  given  nf  the  -U  Elii.  c.  0  ia  not  quite  ciirrecl.  That  alatute  ia  not  eon- 
ianl  lo  thr  f»u*ea  of  action  aiH-^'itied  in  the  tt-Tt.  |indi-ed,  it  ajiecitically  exi-lu<leH  one  of 
li*m.  \miUTj.\  but  exta-ndu  gt-neratly  to  all  |H-r«>iialai-lionsi  and  itantyeol  wa*  toconfine 
mti  Kir  trilling  mattcra  to  iiilVniir  iimrt*.  Il  ttiH-s  nut  ri-i|uirc  a  cerliticate  to  i;!!^  full 
<«M*.  bat  to  take  then)  away ;  and  It  waa  tin-  unwillingnewi  uf  the  judgea  to  iut^HMe 
■wl'r  thw  alaluie  which  induo-d  the  legii lain r<'  to  [ibm  theHtnlutenof  .lameaandCharlea 
■pin  a  tiiSafwst  ayatem,  the»e  laat  n-atrHliiing  ^/^nrntlly  the  iiwu  in  certain  esMs,  uolSM 
[fa*  yadfe  by  his  oertificMe  deemed  it  pru|K-r  Ii>  grant  them.— Ouixai dub. 
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CHAPTER  XXV. 

OP  PBOCEEDIKGS  IN  THE  NATURE  OF  APPEALS. 

•40^1        *  Proceed  IN  OH,  in  the  natare  of  appeals  ftom.  the  proceedings  * 
"■'    kind's  courti)  of  law,  are  of  vnrious  kinds:  according  to  the  bd 
matter  in  wiiicli  tiiuy  arc  t-onci-rntd.     Tliey  are  principally  four. 

I.  A  writ  of  attaint:'  which  licth  to  inquire  whether  a  jury  of  (iwhv  men 
afiilfe  verdict  j( (I)  that  so  the  Judf^ment  following  thereupon  may  be  revt 
and  this  must  Ik'  bruuglit  in  the  lifetime  of  him  for  whom  the  verdict  was  f 
and  of  two  at  least  of  the  jurors  wlio  cove  it.  This  lay  at  tho  comma 
only  ujion  writs  of  aahe;  and  seems  toliavo  been  coeval  with  that  instil 
by  King  ilcury  II.,  at  the  instance  of  bis  chief  justice  Glanvil ;  being  pro 
meitnt  us  u  check  upon  the  vast  power  then  reposed  in  the  recognitors  of  I 
of  finding  n  vci-dict  acoonling  to  their  own  pcrsonitl  knowledge,  vithoi 
•4031  ^-'""'""'"'on  of  witnesses.  And  even  here  it  extended  no  furtbei 
■I  to  such  instances  *where  the  issue  was  joined  upon  the  very  po 
assize,  (the  buirship,  dixKcisin,  &c.,)  and  not  on  any  collateral  matter;'  as  ' 
age,  bastardy,  or  any  other  disputed  liict.  In  these  cases  the  assize  was  ■ 
be  turned  into  an  inquest  or  u  jury,  (aseisn  vertitur  in  jiiratum,)  or  that  the 
should  l)c  taken  in  moilum  juratie  et  non  in  modiim  asaistE;  that  is,  that  thi 
should  be  tried  by  u  couinion  jury  or  inquest,  and  not  by  recognitors  of  as« 
and  then  I  apprehend  that  no  attaint  lay  against  the  inquest  or  jury  that 
minetl  such  colhiteml  issiic.(r)  Neither  do  I  find  any  mention  made  1 
anticnt  writers,  of  such  a  process  obtaining  after  the  trial  by  inquest  oi 
in  the  old  Xorinan  or  tl-odul  actions  prosecuted  by  writ  of  entjy.  Nor  di 
attaint  lie  in  trespass,  debt,  or  other  action  personal,  by  tbc  old  eoinmoi 
because  those  were  always  determined  by  common  inquests  or  juries.ft 
length  the  statute  of  Westm.  1,  'A  Kdw.  I.  c.  38,  allowed  an  attaint  to  b 
upon  inquests,  as  well  as  assizes,  which  were  taken  upon  any  plea  of  lane 
freehold.  Itut  this  was  at  tho  king's  discretion,  and  is  so  understood  ) 
author  of  Fletu,(f )  u  writer  (^ntcmiwrary  with  the  statute  ;  though  Sir  B 
Coke(,/  )  seems  to  hold  a  dttferent  opinion.  '  Other  subsequent  statutesf^) 
duccd  the  sumo  rinicdy  in  ult  |>lcus  of  trespass,  and  the  statute  34  Edw.  1 
extended  it  to  alt  i)lfas  whatsoever,  jwrsonal  as  well  as  realj  except  OB 
writ  (if  rii/hf,  ill  such  cases  where  tbc  niiso  or  issue  is  joined  on  the  men 
and  not  on  any  odlatenil  question.  For  though  the  attiint  seems  to  liar 
generally  ullnwed  in  the  reign  of  Ilenrj'  the  !^ond,(A)  at  the  first  introd 
of  the  grand  assize,  (which  at  that  time  might  consist  of  only  tiretve  recog 
*404 1  '"  ^"^"^  *''"  **'■'''*' ""  unanimous,) yet  subsequent  *autlioritie8  have 
-l  that  no  attaint  lies  on  a  tiilse  venliet  given  uptm  the  mere  right, 
at  common  law  or  by  statute ;  because  that  is  determined  by  the  grand 
apjH'alcd  to  hv  the  party  himsi^lf.  and  now  consisting  of  ^i.rttvn  jurors. (Q 
The  jury  who  are  to  try  this  liilse  venliet  must  be  twenty-four,  and  ere 
the  granif  jur^' ;  tor  the  law  wills  not  that  the  oath  of  one  Jur}-  of  twch 
should  be  attainted  or  set  aside  by  an  equal  number,  nor  by  less  indoec 
double  the  fonner.(A*)  If  the  matter  in  dispute  he  of  forty  pounds'  value  : 
sonals,  or  of  forty  shillings  a  year  in  lands  and  tenements,  then,  by  stat 
lien.  VI.  c.  ».  cacb  grand  juiiir  must  have  freehold  to  the  annual  value  oft 
pounds.  And  he  that  brings  the  attaint  can  give  no  other  evidence 
grand  jurj-,  than  what  was  originally  given  to  the  petit.    For  as  their  i 

(•I  nnrh.  L.  IV.  (/)3  Ui-t.  IM.  '£<;. 

l>)BrHl.l.4,fr.  l,C.Ht.||!LS,4;  rr.Xt.lT.  Ir.!^c.^,  Hj  SMt.  1  Ktlw.  in.  iM.  c.  «.    t  Hdw.  UI.  E.  T. 

aLi  rirt.  r..->.c.^)i>."'.KKiiu.ui.iL  110..111. ^ia.       iii.r.>. 
I'l  j:- a.  f.  K  H  ■■ '"■  [«)'iir»n'.  i.  i.  ir.  'Ci.  *■  j  i.  nw.  i.  fc  t.  g.  |  t. 
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»  Irj'iiitr.  Kixl  tlifi  qnpAlIon  io,  whi'tli«r  or  nn  they  A'vl  right  upon  the  trvl- 
ibal  ajipiwrcd  u>  them,  lUe  law  adjudj^ed  it  the  hi^hmt  ttbtnitllty  t<>  pro- 
lav  MibM-qupnt  pixral'upon  sach  trial,  and  to  condemn  the  prior  JnnMlU-lion 
>t  oclirnnjt  pviHi-ni-e  wViich  ihcy  never  kiicw.  But  Lhotic  against  whom  It 
ncht  are  niU>w<^,  in  tilHrmnnn>  of  the  flrat  verdict,  to  pnNlace  new  mak 
I  Wiiaw  ihii  pnlit  jiir}'  tntty  have  formed  their  verdict  opon  evidcneo  of 
Dwn  knowl<>dttv,  whinh  nvvor  appearml  in  conrt.  If  the  ^rrand  jur^-roaad 
it4iet  a  fabw  iwitt,  thu  jiidf^ent  ny  the  numraon  taw  wax,  that  the  jaron 
I  Imu  their  lihtram  Uytm  and  become  fijrcvisr  iqtitnioiiM ;  iihonld  forft-it  their 
anil  tl>c  prolitanl' thvir  landN;  nhtiald  (hemNdvcn  Ite  impriannvd,  and  their 
aad  HilMrvn  thrown  oat  of  doont;  vhouiil  have  thdr  honit««  nuvd,  Ihdr 
ntirpaied.  and  tlivir  raeadow*  ploiif;li«>l  |  and  that  the  phiinllff  «1ioul<l  ha 
•d  to  all  that  ho  loat  by  reaNon  of  ihu  nnjoot  Yerdiet.  But  an  the  aeveiilj 
I  paniriiraent  had  iw  usual  effect,  in  preventing  lhi>  law  (h)m  beinj;  r*inK 
twi,  therefore  by  llie  •tilaiuU'  tl  flen.  Vll.  e.  24,  revived  by  24  1-  ^ 
k'lll-  c.  X,  ami  made  perneiaal  by  13  Klil.  c.  26,  an  attaint  is  allowed  to 
uxht  aOcr  the  ilonth  of  the  party,  and  a  more  moderate  punimhraent  wu 
•d  apim  aitaJnicd  Jitron ;  vix„  perpetual  infamy,  and,  if  the  caa-^v  of  action 
ibore  4<W.  vatuo,  a  t^rfeitnro  ol  2«(.  apu>cp  by  the  juror*,  or,  if  under  WL, 
i.  Apiecv :  tn  be  divided  lietwii-n  the  Itinp  and  the  party  injitrt-d.  Nii  tliat 
nay  now  brin^  an  attaint  eitbi^r  upon  the  »tntnle  or  at  coninioii  taw,  M 
Ktinn  Jm)  and  in  both  of  th<^m  may  reverae  the  former  jud^netit.  Bat 
■etiec  of  aettinj;  anide  vordieta  upon  motion,  and  itranting  nrtc  triali,  ItM 
MTaeded  the  nue  of  both  sorts  of  aitainlH.  that  I  have  obtien-cd  very  few 
rnt  uf  an  altiiini  in  our  liooks  hktor  thiin  the  HJxteeiilh  century  in  i  By 
d  (i"thic  constitution,  indeed,  no  ocrtiflc-ate  of  a  judge  waa  allowed,  in 
m  of  evidence,  to  countervail  the  oath  of  the  jury;  but  their  verdict, 
Br  erroneouM,  was  alieolutcly  final  and  conclusive.  Yet  there  was  a  pro- 
g  fn>m  whence  our  attaint  may  bo  derived. — If,  upon  a  lawful  trial  before 
irior  tribunal,  the.jury  were  found  to  have  given  a  false  verdict,  they  were 
and  rendered  infiimous  tor  the  future. (o) 

The  writ  of  rfrtvif,  or  action  on  the  case  in  natnre  of  it,  may  be  bronght 
roort  of  common  plcnf,  to  reverse  a  judj^raent  there  had  by  fVaud  or  cd- 
ia  a  rral  ailion.  whercliy  landH  and  tcncmcnta  have  boon  recovered  to  tlM 
k-e  of  him  (liiit  huth  ri};ht.'  But  of  this  enough  bath  boon  obeorved  in  m 
r  chapter.!  f,,' 

An  auditii  querfla  in  where  a  defendant,  agnioat  whom  judgment  is 
red.  and  who  w  therefore  in  danger  of  execution,  'or  perhaps  f  *4QA 
It  in  execution,  mnv  be  relieved  upon  jrood  matter  of  diacharve,  *■ 
ksfl  happened  iiince  the  Jud|;mcnt :  as  if  tho  plaintiff  bath  given  him  A 
tl  releam- ;  or  if  the  dctvndant  hath  paid  the  debt  to  tho  plaintiff  without 
iitjE  aaiinfaciiun  to  be  entered  on  the  record.  In  these  and  the  like  caaos, 
in  the  delendant  hath  ffutA  matter  to  plead,  but  bath  had  no  opportunity 
ading  it,  (either  at  the  hei;inninit  of  the  suit,  or  puis  darrein  co»tinuanee, 
.  aa  waa  shown  in  a  former  chapterf^)  muHt  always  be  before  judgment,) 
lUm  jMirrla  lies,  in  the  natnre  of  a  bill  in  equity,  to  bo  relieved  agalnnt  th« 
■too  of  the  pluintilT.     It  is  a  writ  directed  to' the  court,  stating  that  the 


rit  liM  b»»n  «l««li-hed.  hy  .1  ft  4  W.  IV.  r.  27.  •-  Sti.— WrmrAtt. 
L  SOm.  IV.  c  14.  f.  C.  nn  lu-Iinn  olmll  he  hmii|iht  wherebr  to  charge  any 
oa  or  bv  reamn  of  anv  ri>i>ro>u>ntHti<in  nr  wwiirann-  made  or  given  eoneeming 
I  to  the  characler.  rimdu'l.  crM'it.  linliility.  trade  or  dealings  of  any  other 
tbe  iBIaot  ft  purpov  ihul  nui'li  ntlicr  peraon  may  otitain  ctwdit,  money,  or 
MB  meb  rrpmirolfllinn  or  K.>'«iirnnoi>  lie  mxle  in  writing  aigned  bjr  the  jwr^ 
Ihenwitfa.     Suiule  not   to  Mice  effect  till  the  lat  of  JaatMUr,  IW.— 
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complaint  of  the  defendant  hath  been  lienrd,  audita  querela  defetliirsdii,  and  ibiMi, 
setting  out  the  matter  of  thucoinplHint,  it  ut  leneth  enjoins  the  coart  to  call 
the  parties  before  tht^m,  and,  havinjr  heard  their  allegations  and  ni-oof:*,  to  mdh 
juatice  to  be  done  betueen  thcm.(r>  It  aleo  lies  fbr  bail,  when  judgment  it  ob- 
tained against  them  by  scire  Jiicias  to  answer  the  debt  of  their  principal,  snd  it 
happens  alterwards  tliat  tlie  ongiiial  judgment  against  their  principal  ii  r»- 
vcrtied  :  for  hero  the  bail,  allerjudgmcnt  hud  iigainst  them,  hare  no  opportanitf 
to  pUad  this  speeial  mutter,  ami  therefore  they  shall  have  redress  by  awjibi 
quenla  ;(s)  whieh  is  a  writ  of  a  most  remedial  nature,  and  seems  to  have  beck 
iorented  lest  in  any  cuse  there  eilioutd  be  an  oppressive  defect  of  justice,  when 
a  i>arty  who  hath  a  good  dcfenec  is  too  luto  to  make  it  in  the  ordinary  forms  of 
law.  But  the  indulgence  now  shown  by  the  courts  in  granting  a  anrnmaiy 
relief  iii>on  motion,  in  eases  of  sneh  evident  oppre83ion,((}  haa  almost  no- 
dered  useless  the  writ  of  audita  querela,  and  driven  it  quite  out  of  practice.* 

IV.  But,  Iburtlily,  the  principal  method  of  redress  for  erroneous  jadgmenti 
iu  the  king's  court  of  re<.'ord  is  by  vrit  of  error  to  some  superior  conn  ot 
appeal. 

,,Q- ,  *A  writ  of  orr(>r(«)  lies  for  some  supposed  mistake  in  the  proceedings  of 
-I  a  court  of  record;  lortoumend  errors  m  a  base  court,notof  record, a  writ 
of  false  judijtneni  lieH.((.')  The  writ  of  error  only  lies  upon  matter  of  laa  arising 
D^n  the  face  of  the  proceedings;  so  that  no  evidence  is  required  to  Bubstan- 
tiate  or  support  it;  there  being  do  method  of  reversing  an  error  in  tho^etemi- 
natiun  oi  facts,  but  by  an  attaint,  or  a  now  trial,  to  correut  the  mistake*  of 
tho  ibrmer  verdict.' 

(n  nnrh,  L.  V*.  J.  X.  B.  102.  (■)  AppniL  No.  m.  |  a 


*  Ch.  J.  Eyre  says.  "  I  tukc  it  to  be  tho  modi-rn  praclice  to  int«rpoM  in  a  K 
way,  in  nil  cases  ivhi^rn  the  piirty  would  be  entitled  to  relief  on  an  auSla  querela."  i  txs. 
&  Pul.  4*JK.  In  peneral  the  nuirts  will  not  put  the  defendant  to  the  trouble  and  »xpenM 
of  an  aiidila  qurrela,  hut  will  relieve  liini  in  a  sunimnry  vrny  on  motion,  (4  Burr.  2287 :)  but 
where  the  ground  of  bis  relief  in  a  release,  when  there  is  some  doubt  about  ibe  execution, 
or  some  matter  of  fact  which  runnot  bo  clearly  iLacerluinud  by  aftidaTit,  and  thereron 

S roper  to  he  tried,  the  court  hiui  driven  the  defendant  to  his  audHa  qurrela,  1  Salk.  91, 
1*4.  1  Ul.  Uuym.  43!).  12  Mml.  2411.  2  M.  Raym.  1S05.  2Stra.  1198.  See  also  5  Taunt. 
5lil.  2  Mnrfh.  r)7.  And,  indep<l,  tlie  indulgence  which  of  Iste  has  been  shown  by  courti 
of  luw  in  granting;  Hiimmary  relief  upon  motion  in  most  ea»es  of  evident  opprevion.  for 
which  the  only  remedy  wa«  formerly  by  avdila  ijiiirrla,  hat  occasioned  this  remedv  now  to 
be  very  rnrely  re:>t>rted  to.  An  aadita  iiiin-fla  may  be  brought  in  the  same  court  in  wUA 
the  record  on  which  it  in  founded  remains,  or  returnable  m  the  ssme  court :  and  jet  tha 
defendant  may  liiLve  an  avdilii  •/uertla  out  of  chancery,  returnable  in  the  Common  Fkal 
or  King's  Bench;  nnd  >o  it  is  Hometimes  ju<Ueial.  Kometimcs  original.  F.  N.  B.  239,  S40, 
b.,  7th  t-d.  An  avdiia  •^urrrl'i  \*  no  tiiprrncdi'oji,  and  therefore  execution  may  be  taken  ont, 
unlets  a  Jmprrnftaa  be  nneil  liirlh ;  und  if  an  avdiia  ipiirela  be  founded  on  a  deed,  it  mnat 
be  nnn-ed  m  ctuirt  Wfore  a  mpimtlfaf  shall  be  ^ntcd.  1  Salk.  92.  1  Sid.  351.  Bat  an 
awfiAi  ijticrcld  WHS  lately  lirou):ht  in  the  nuic  of  Kathan  r^.  Giles,  (7  Taunt.  557.  1  l(a««b. 
22G,  H.  C.;)  and  it  wax  there  held  tbst  a  writ  of  avdiia  gvrrr/a  need  not  be  moved  fbr,  but 
is  a  proeeeding  of  roiiiQinn  rifcht  and  rx  dfbilo  juitieia.  However,  the  wupenedtat  fiMwded 
thereon  niU'<t  \n'.  iiioveil  lor.  If  the  plaintilT  Iw  non-suited,  he  may  have  a  new  aii^ 
q»tT.la.  but  he  shall  not  b:ivi-  n  i,Mi<,T>,-,lat.  F.  N.  B.  IIM.  o.,  9tb  ed.  In  Nathan  n.  GiW 
the  court  decl[ire<l  their  o]iiiiiiiii  that  there  ran  be  no  motion  in  arrest  of  JDdaiDMIt  oh 
an  audit.,  ,,.,^rfla.    2  Siiuml.  14«.  a.,  f.— Ciiittv. 

*  A  writ  of  error  lii'H  for  M>n)c  error  or  <lefei't  in  eubstanee  that  it  not  aided,  amendsUc^ 
or  I'uriil  at  eoinmoii  law  or  by  some  of  the  statutes  of  jeofaibi.  And  it  lies  to  the  mm4 
court  in  wbleb  the  judgment  wns  given,  if  it  he  erroneous  in  matter  of  fact  only:  for 
error  in  fact  is  nut  the  error  of  the  judgii<,  and  reversing  it  is  not  reTersina  ttatdr  own 
Judirment :  ns  where  an  infant  apiH'arnl  by  attorney  instead  of  ninrdian,  or  tne  plainlitT 
or  defendant  at  the  time  of  commeneing  the  nuil  wiis  a  marriea  woman.  If  a  judnamt 
in  the  King's  Bencli  l>e  erroneous  in  matter  nf  j'acl  only,  and  not  in  point  of  law,  it  naf 
lie  reversed  in  the  sinne  eoiirt  by  writ  of  error  rvram  tiobis,  or  fiiw  coram  noiit  Kwrfiiil.  n 
called  from  its  U-ing  foundeil  on  the  rei-oril  and  procna,  which  are  statod  in  tha  writ  M 
remain  in  theeourt  of  the  lord  the  king,  before  the  king  himaelf.  Bat  if  (iMWKir  bsia 
the  judiinrul  it»elf,  und  not  iu  the  procesut,  a  writ  of  error  does  not  lia  in  tha  nma  eoMrt 

sss 
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rawrly,  Uie  Aaiton  wuru  much  purploxud  by  trrito  of  error  hroaght  OpM 
■litflil  uhI  trlviul  ^^aciiU.  tu  miit-Npullin^  and  other  miMtulcM  of  lbs 
*,  ttll  wtiich  tni)(tii  W  aro«nded  at  the  common  law.  while  all  the  prooeodlagl 
in  pOftrX'f)  I'tfr  tbey  wer«  tbeo  conitidored  as  ouly  in  fieri,  and  therefor* 
et  to  Lbe  conlrot  of  the  cwurts,     But.  when  once  tho  record  was  made  np) 

■  fbvmeriy  b*M  that  by  the  common  taw  no  amendment  could  t>e  permitted, 

•  wilhin  the  vory  terms  in  which  the  judicial  act  «o  roconlotl  wait  (toDO : 
uiag  tho  term  tJie  record  lit  in  tho  )>reai>t  ol'  tha  cnurt,  bat  iiftcrwitrdii  it 
Itad  '>r  no  allrrnlioii^x]  But  now  the  euurtn  are  liccomu  more  libi>nkl, 
MTkarti  ju»tit:a  r«|nin.ii  it,  will  allow  of  ainundmonta  al  any  time  while  tlifl 
ta  defMjuliimc.  nulwithiitjiudiD^  tL«  reeurd  be  inade  up,  and  the  term  1m 

Fur  (bey  at  preaeut  couitider  the  proceediuKs  as  iu  fieri,  till  judgment  ia 
i;  aad  tiiervfore.  that  till  theo  they  have  power  to  permit  umeiitlmcnta 

•  ooKunon  law  ;  but  whoa  Jud;fmenl  is  onc«  jfiveii  and  enrolled,  do  amond- 
ia  permitted  in  any  Bubst-qaent  tenn.(y)     Mistakes  are  also  efft-ctually 

d  by  tt»e  l^t«tate»  of  amendment  and  jtiifaiU:  ao  called  because  when  a 
■r  prrvi'ivra  any  slip  in  the  fonn  of  his  piHicwdinfi;ii  and  BclcMowlvdifua 
9tTur,  {^Jrvj-ttlr,)  he  is  at  liberty  by  thoM  slattiles  to  amend  it ;  which 
daMwt  M  M-ldum  airtuallv  made,  bat  llie  bvuetit  ol'  the  *acl4  is  at-  r»inu 
i  by  tbe  LMtirt'o  overloakiii)[  the  except  ion. (^)  Theae  statutea  are  ^ 
'  la  Bomber,  aiu)  the  provisioua  in  them  too  minute  to  be  here  taken  nollc« 
LborwiH'   than   )'\    i-t-lVn  mil,'   Ui  1)10  Hl:itiitt-«  tht'iiint-lvt'n  :iii)   l>v  which  all 

|(lfX..|.«,-l-     ..'    -.    1... .■..:.■:.,,    .■:,■    ,.     1    .,.,,.u-:    -!,.,    ,WI  ■  -   ^  .C  ^  rHT  .-unil^X 

be  II.      ■■  - 

is  is  at  preiwnl  the  geiicnil  .luctrini:  (if  mnondliHinlji;  and  its  rise  and  hifltorr 
[tmewhst  I'uriouB.  In  tho  ciiriy  u>;cb  of  our  jurisprudence,  when  all  pleaii- 
werv'  ore  trnus,  it'  n  slip  was  perceived  and  objected  to  by  the  opposite  party 
e  court,  the  pleader  iiislantly  acknowledged  his  error  and  reetined  bis  plea; 
tigaveoccasion  to  that  length  of  dialogue  reported  in  the  ancient  year-books, 
wral  were  then  the  s<.>utinients  of  the  crown  as  well  as  tbe  judgea,  that  in 
tatnte  of  Wales,  made  ut  Uothelau,  12  liklw.  I.,  the  pleadings  ar«  directed 

fiiR>n.  inm.  (•)  MM.  14  Ed-.  III.  c.  S    SHnLVf.t.    tH«.TI.  ■. 

l-iCu  UU.  JS).  S.   »  lira.  Tl.c.  Uud  Ik  MUflTIII.  (.M.     II  tUut. 

tijSULU  llni.  IT.  ta.  14.   a  Jac.  I.T.  IX    l»«lir*r.  II.iLa,(plfl>4la  ITaaU. 

,>lHim.iall.  luou  miilpMnil  act.)   4t»ABH,e.lt.    «A«s.«.M. 

«arh  judftm^ni.  1  Rill.  .Abr.  T4G,  In  tho  Common  Plesa,  the  record  and  proeesB 
Maud  to  remain  befi>re  llie  kin){'ii  justices,  (lie  writ  is  oIImI  a  writ  of  error  mnan 
■Tf**  <oram  mUi  Tmlent.  (hi  >  judfoncnt  sninst  mrral  parties,  th«  writ  or  error 
be  brouaht  In  all  ih^ir  names,  (li  Co.  25.  3  Mod.  134.  5  ib.  16.  1  Ld.  Harm.  214. 
1&22.  3  Burr.  V.'ii.  'l  T.  R.  737 : )  but  if  one  or  more  die,  the  surriTors  may  brinf 
rit  of  error.  ( Palm.  lol.  1  Sirs.  234  ;)  or  if  it  be  brought  in  tbe  names  of  sereral, 
■ear  mnrr  rrfutc  (o  aiiposr  mid  usai^tn  errors,  Ihvv  must  besummoned  and  tersred, 
bra  the  mt  iimv  )>r>>..<wl  hIiiiic.  VcIv.  4.  Cro.  Elii.  892.  0  Uod.  40.  1  Stra.  234. 
ly.  Ilanlw.  V~>.  130.— CiTiTTr. 

.  tbu  writ  l^annot  be  brou);lit  after  twenty  years,  unleu  in  ease  of  personal  disability 
■■bncy.  coverture,  persons  of  unMHind  minil.  nrisoners,  or  bf^ond  seas;  these 
Airelr  ceaaing,  the  writ  must  bo  brouiilit  within  fire  years  aRerwsrds.  See  stat.  Ii> 
W.  lit  c.  14.-<;h.tt». 

id  now.  by  •tal.  9  lien.  IV.  c.  l.'i.  every  court  of  reconi  holding  plea  in  ciril  actions, 
sd^  siltinic  at  nisi  |>riui,  and  nnv  court  of  oyer  and  terminer  and  general  gaol* 
wj  m  Enalsnd.  Jlc.  and  irclnnd.  if  any  such  court  or  judge  shall  see  fit  to  do  so, 
tim»  tha  rpcord  on  which  any  Iriui  mar  be  pending  before  any  such  judge  or  co«irt, 
f  ovil  artion.  or  in  any  tndictiiM-nt  or  infnmiaiion  for  any  misdemeanour,  when 

■  iaai  I  alull  appear  between  snv  msttor  in  writing  or  in  nHnt  produred  in  otI- 
,  aad  lh«  recital  or  •elting  forib  tht>reof  u|ion  the  record,  wherein  the  trial  b 
■^  (o  bv  ftwtfawith  Biiifnileil  in  such  particular  by  some  officer  of  the  court,  on 
■I  of  socfa  ooata,  if  sny.  tu  tlie  othiT  party  ai  such  judge  or  oourt  shall  think 
■Uav  a»d  thareunon  the  trial  •hnll  prix^wl  Bs  if  »o  surh  Tsrianoe  bad  sppearcil ; 
laaattsneh  thai  shall  bo  had  at  ni-<i  priu*.  tho  ordir  for  tbe  amendment  shall  ba 
1^  ■■   1^  fsstna.  and   rvtumeil    togcthtir  with  the  raoord  i   and  thereupoa  tha 

1  4>Uier  reeonls  of  the  court  from  which  such  reooid  imied  shall  ba 
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to  be  fnrriod  on  in  thnt  ])rincipjility,  "eine  calvmpnin  vcrbonim,  non  ot/feirnUt  ilk 
iluni  coHsuvtudine,  qui  nidit  a  »yUabn  cadit  n  Ma  causa."  Tlio  judgment*  were 
cntcrud  up  iiuinediiitcly  hy  tlic  ck'rks  and  ofliccii)  of  the  court;  and  if  an)*  ni»- 
entry  wuh  made,  it  wuh  rcclilied  by  tiio  minutes,  or  by  tlio  remembrance  of  (hi 
court  itaelf. 

Wlien  the  ti-eatioe  by  Brilton  was  publiHlioil,  in  tlie  name  and  by  authority  of 
the  king,  (probably  iibiiut  tlio  18  Kdw.  I.,  hut^auxo  the  iutst  Btatuten  therein  n- 
tcrreil  to  are  thone  of  Wiiicli  ester  and  W  eat  minuter  the  itccond,)  a  check  wenii 
iutondi'd  to  be  given  to  the  unn'urran  table  prueticca  of  tinmo  Judfren,  who  hxl 
made  false  entries  on  the  rolls  to  cover  their  own  miBbehaviour,  and  had  taken 
upon  them  by  umendments  and  rjisuren  to  taisify  their  own  records.  The  king 
*-iri01  t^hcreforc  declares.(6)  tliiit  ''although  we  have  granted  to  our  justices  (o 
-I  ''make  record  of  pleas  jileuded  befiiro  them,  yet  wo  will  not  that  tbiMT 
own  recoi-d  sindl  bo  a  wuniinly  tbr  their  own  wnjng,  nor  that  they  may  nW 
their  rolls,  nor  amend  tliem,  nor  ivcord  them  contrarj-  to  their  original  enrol- 
nient."  The  whole  <if  which,  taken  together,  amounts  to  this,  that  a  record 
surreptitiously  or  crromHiusly  made  up,  to  stifle  or  pervert  the  li-uth,  aliouM  not 
bo  a  sanction  for  error ;  and  that  a  record,  originally  made  up  according  to  tbe 
truth  of  the  case,  tihould  not  afterwards  by  any  ]irivate  rasure  or  amendment  be 
altered  to  any  HiniMcr  pnrjiosse. 

But  wh«n  afterwai-ds  king  Edwai-d,  on  his  return  fi-om  his  French  dominioni 
in  the  seventeenth  year  of  his  reign,  atler  upwardx  of  three  years'  absence,  foond 
it  necessar}-  (or  convenient,  in  onler  to  rvplenish  IiIa  exchequer)  to  prosecute  bti 
jadgi's  tbr  their  corruption  and  other  mal-]>ractices,  the  penersion  of  judgment! 
and  other  manifold  en'ors,(<;)  occasioned  by  their  erasing  and  altering  recorJ*, 
were  among  the  cauKcs  aiwigned  tbr  the  heavy  pnnishments  inflicted  upon  almost 
all  the  king's  Justices,  even  the  most  able  and  upright. (rf)  The  severity  of  wbiA 
*-l101  proceedings  seems  to  have  alarmed  the  *8ncceeding  judges,  that  through 
-I  a  tVar  of  being  said  to  do  wrong,  they  hesitated  at  doing  what  was  Tight. 
As  it  was  so  luirjirdous  to  alter  a  i-ecoi-d  duly  made  up,  even  IVom  compassionits 
motivea,  (as  hapjM.'ni.it  in  Ilengham's  case,  which  in  strictness  was  certainly  iu(l^ 
fensible.)  they  resolved  not  to  touch  a  record  any  more ;  but  held  that  even  [mI- 
publc  ei-roni,  when  eni-ollud  and  the  term  at  an  end,  were  too  sacred  to  be  rM- 
titied  or  called  in  (guestion:  and,  because  Britton  had  forbidden  all  criminal  and 
clandestine  alterations,  to  make  a  record  speak  a  falsity,  they  conceived  thit 
thcv  might  nut  hidiuially  and  publicly  amend  it,  to  make  it  agreeable  to  truth. 
Ill  Kdwai-d  ihtf  Thii-d's  time,  indeed,  thpy  once  ventured  (upon  the  certifii-nle  of 
the  justice  in  eyi-e)  to  estreat  a  larger  tine  than  had  been  recorded  by  the  cleric 
of  the  court  lK'low;(t;)  but  instead  of  amending  the  clerk's  erroneous  record, tbf^ 
made  a  second  enrulnienl  of  wlmt  the  justice  had  declared  ore  trnvt;  and  left  it 
to  be  settled  by  posterity  in  which  of  the  two  rolls  thai  absolute  verity  reside* 
whicli  every  ivcord  is  stiid  to  import  in  itself.(/)     And,  in  the  roign  of'Ricliard 

(•j  Brtl.  pmm.  2.  \  rbMJaitin-.    And  cntilnlj  Ui  oA-ac*  f«r(Htn*r  H  iri 

(•)  Jiid»><i  ;iirT»rbriiH(,  r(  in  nlii'i  irmnrnuf.    Matlh.  VHi  Duthlng  ntj  ■liu.-k.iH  or  db^nndili  f,f  IbMfk  I* 

Wnl.  Aji.  I:."iu.  Biiivnl  1MB  th»  Klnu^  thwhu  ihl>  Um*.  il>wik«  utik 

H)  AiHiiip:  thr  itbrr  JaAgit,  Sir  RhIiiIi  Ilmthiua.  rhii't  thf  trai  ur  flir  JuilfRV.)  wr  Bnd  kla,  atv-n  rlrna  nai 

JwtioiufilirKiiiro  B^nilLli  4114  1'.  linn- iTiiaw^Tiiiia  ii(i«w.t4.miK  •'I  ilw  JnitlM  iBi^n  foriht  MmliV 

BUku;  Ar  AiImh  Mnllia.  ihieFlHna  it  Ikr  fwhniurr,  •manlMk»  uI  Ihi  tuimt,  i  JM.  Brrantnl.  fijtil.  n  Htl 

■MjaM  nurki;  ud  Hcimu  «iirliii.l.  riib-rjulirri/ Ibe  I««l.,»Ed*.1.  ■i.K,)iiiid  thrnl  ntr  wtdrchipUHtM 

»iwiBi«niM,iuhiHi*ln<miruliiiMl<i('ft'li4iT,iiiidii>luin  oCthrCMBBnii  rfciuu  (llir.liiKd*.!.  h.T.  |iud.  rto* 

nllliiRd  llv  mliu.  vllb  B  ««Mtu*  iiT  nH  hh>  ■wiili'*;  Ui*  AT.K.>ln<rhkk<«l»lHa>iitlu<id  UUhhteitkiBilM 

vlHilr  amuunt  irflh*  CirMlHrr*  luiiic  Diiwiiiilii>.r  IUi,>au  II.    'law.  1  Kd*.  11.  ■.  II),    J\M.  1  Ut.  II.  ■.  1.B.IL 

iBvliK.  •«  :<uk»  |>im<K  (.1  Pijrn.  Ihr.  ^-l.  4ii2.i-a  Ib-  Knpl.iU.   MilrB,  prrf.  Id  llfa^um.    TWi*  h  u  iiirnft 

(rnlii4F  nn  Ib  iboiT  di^iL  br««>-  imim-  cimIiI  ■■•  Ib  n*%  lu  tbl>  tndHfiM.  ntknuhnrdlv  jiuik*  AMhrgts  te  IM 

■nd  vh«i  UnBUBBiilalurvratliirf.jB'tli'rwiiaiiiilT  rixtj  n>inivri|Bmi  t^Umk'Uk,  |3  luiL  li.  4  lBM.^4,.ikai*iA 
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hm  SmmmkI,  then  aro  ljMtutca%(g)  of  their  reftaaing  b>  amend  the  moet  pMlpNble 
vTon  and  mie-entriea,  nnleu  bj  the  anthoritjr  of  parliament. 

To  tfaia  resJ  nllenneu,  bot  affected  timidity,  of  tne  Judges,  saoh  a  nanowneM 
f  thiitlling  wan  added,  that  every  slip  (even  of  a  syllable  or  letterXA)  vaa  now 
«ld  to  be  tii'al  to  the  'pleader,  and  uvertorned  hia  tlient's  caiise.(0  If  rMii 
bej*  dont  not,  or  woalu  not,  aet  right  mure  formal  mistakea  at  any  time,  *■ 
mo  equitable  tenna  and  conditions,  they  at  least  should  have  held,  that  trifling 
tj^tioni  ware  at  all  times  inadmissible,  and  that  more  solid  exoeptiona  in 
out  uf  form  came  too  late  when  the  merits  had  been  tried.  Tlwy  might, 
hiuuKh  a  decent  degree  of  tcndemcse,  have  exu'uaed  themselves  ft»m  unending 
1  critninal,  and  eii)>eciatly  in  capital,  cases.  They  needed  not  have  grmntad  ao 
meodmcnt,  where  it  would  work  an  injustice  to  either  party;  or  where  he  oonid 
lOt  be  pot  in  as  good  a  condition  as  if  his  adversary  had  made  no  mistake.  And, 
r  it  was  feared  that  an  amendment  after  trial  might  snbject  the  juty  to  an  at- 
aini.  how  easy  was  it  to  make  waiving  the  attamt  the  condition  of  allowing 
be  amendment !  And  yet  those  were  among  the  abeard  reasons  alleged  for 
«vrr  anffering  amendments  at  all  l(k) 

The  procedonts  then  set  were  afterwards  most  religiously  rollowed,(f)  to  the 
7«at  OMiraction  of  justice,  and  ruin  of  the  auiton :  who  have  formerly  suffhred 
•  ancb  by  this  scrupulous  obstinacy  and  literal  strictnees  of  the  conrta,  as  they 
oald  have  done  even  by  their  iniquity.  After  verdicts  and  judgments  upon  the 
sent",  they  were  frequently  reversed  for  slips  of  the  pen  or  mis-spellings;  and 
ostice  was  perpetuallv  entangled  in  a  net  of  more  technical  jargon.  The  legia- 
atarv  bath  therefore  been  forced  to  interpose,  by  no  less  than  twelve  statutes, 
•i  rt-nnily  these  opprobrious  niceties:  siicl  its  cTiJcuvourn  have  been  uf  lute  so 
»cli  M'ciitKlfd  by  j«il;;i'M  of  a  more  liborid  cuwt,  that  thin  un.si;imly  ilignro  of 
U-.<:in-«s  is  almiiHt  entirely  iTuilii-atecl,  and  will  ]>r<ibabK'  iu  a  fi'w  yciirx  l>o  no 
tfitv  ivnu'mlH>rc<l  than  the  learning  of  v^toigns  and  defaults,  or  the  ('uuiiter|)Ieaa 
■f  t.-iI'Ikt,  an-  at  ])ro!*oi)t.     Hut  to  return  to  our  writs  of  error. 

"Il  a  writ  of  err-ir  bt'  brought  to  reverse  any  judgment  of  an  inferior  r»*itn 
iMn  »r  n.-4-ord,  where  the  diiMiiigeH  arc  less  than  ten  piunds  ;  or  if  it  is  •■ 
>rou;:lit  ti>  rt'verHe  the  judgment  of  any  sujH>nor  court  after  verdict,  ho  that 
■riDipt  (he  writ,  or  that  ia  pluiuiitT  in  error,  must  (exci'pt  in  some  jweuliiir  eases) 
Ind  t>uh«tantinl  pledgcH  of  jin)secution,  or  bail  :(wt)  to  ]irevciit  delays  by  frivo. 
'fv*  preteiiee4  to  ajipeul ;  and  for  iiecuring  {luymcnt  uf  costs  and  danmgen.  which 
Of  WW  jiayablo  liy  the  vunijui^iheil  party  in  all  e.'ccept  in  a  few  particular  in- 
4a&<  e-.  by  virtue  of  the  severul  statutes  recited  in  the  nmrgin.(n)' 
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A  writ  of  error  lies  from  the  inferior  courts  of  record  in  EnglRnd  into  ihe 
Ictng'e  bench,(o)  snti  not  into  tlie  common  plcaB.(p)*  Also  from  the  kiaf't 
bench  in  Ireland  to  tlie  king's  bench  in  England*  It  likewise  may  be  broii;:lii 
from  the  common  picas  at  Westminster  to  tho  king's  bench ;  and  tncn  from  the 
king's  bench  tho  cnuse  is  removable  to  the  house  of  lords.  From  proeeedia^ 
on  the  law  side  of  the  exchequer  a  writ  of  error  lies  into  the  court  of  exchequer 
chamber  before  the  lord  chancellor,  lord  treasurer,  and  the  judges  of  the  conrt 
of  king's  bench  and  common  picas;'*  and  from  thenco  it  lies  tothehoD«euf 
peers.  Prom  proceedings  in  tlie  king's  bench,  in  debt,  detinue,  covenant,  a^ 
count,  case,  ejectment,  or  trespass,  originally  begun  therein  by  bill,  (except  when 
the  king  is  party,)  it  lies  to  the  cxoliequer  chamber,  before  the  justices  of  tlie 
common  pleas,  and  barons  of  the  exchequer;  and  from  thence  also  to  the  bou!4 
of  lords  ;(7)  but  where  the  proceedings  in  the  king's  bench  do  not  first  com- 
mence therein  by  bill,  but  by  original  writ  sued  out  of  chancery ,(r)  this  takrf 
**4111  ^'''^  ^'^^  **"''  °^  ^'''^  general  rule  "laid  down  by  tho  statute ;(«)  so  that 
J  the  writ  of  error  tiien  lies,  without  any  intermediate  state  of  appeal, 
directly  to  tho  house  of  Ionia,  the  dernier  resort  for  the  ultimate  decision  of 
every  civil  action."  Each  eourt  of  appeal,  in  their  respective  stages,  may,  upon 
hearing  the  matter  of  law  in  which  the  cn-or  is  assigned,  reverse  or  affirm  ths 
judgment  of  the  inferior  courts ;  but  none  of  them  are  final,  save  only  the  houM 
of  peers,  to  whoso  judicial  decisions  all  other  tribunals  must  therefore  submit, 
and  conform  their  own.  And  thus  much  tor  the  reversal  or  affirmance  of  Judg- 
ments at  law  by  writs  iu  tho  nature  of  appeals." 

(f  y  MlKh.'  U  MO.    I>^r,  2M.  (•>  I  HcOl.  Kep.  ZU.   I  Bid.  UL    1  Bliud.  SW.  Outk.  IK 

(•)  Stu.  r.  Ua.  e.  H.  Cumb.  2U. 

in.  and  notice  thereof  piven  wiihin  the  time  limited  by  the  rules  of  the  court.  2  DowL 
&  Kv.  SS.  And  when  it  in  appun-nt  to  the  court  that  a  writ  of  error  is  brought  sgunit 
pood  faith,  (2  T.  It.  IKi.  8  Tuiiiit.  -CU,)  or  for  Ihe  mere  purpose  of  delay,  (-1  T.  R. -Ue. 
'i  M.  4  S.  474,  470.  I  Bnr.  k  Ci'c»,  lIKT.)  or  it  is  returnable  of  a  term  previou*  to  the 
pit:niti|i  of  final  jud|!m<-nt,  (linrntit.  I'JT.)  it  in  not  a  superKedras.  Tidd,  8th  ed.  I'jm 
In  Tidd,  ll'Jll,  tith  nl.  it  in  xaid  that  there  munt  he  fifteen  days  between  the  teste  snd 
return  of  a  writ  of  error;  but  it  wns  said  in  Laidler  m.  Foster,  where  there  van  an  in- 
terval of  twi'lvo  dnyn  only,  that  thf  re  is  a  dixtinction  between  writs  of  error  and  thiM 
which  arc  llie  comuiciiittiucnt  of  a  suit;  and  tlie  usual  courts  of  practice  wu  followe*! 
in  this  cane,  (viz.,  not  to  jiass  ov.t  more  than  one  return  lietween  tne  teste  and  rctun):| 
tlie  oourt  thi'retoro  refui-inl  to  (lUfifh  the  writ.  4  Bar.  k  Cres.  IIG.  And  in  another  m* 
the  court  of  Kinti's  IVni'h  held  that  tlie  court  rould  not  (juuith  a  writ  of  error  u|ion  ■ 
jud|;menl  of  tin- Coniiiirin  I'li-as  of  Duvliam,  nor  award  exeirution  upon  thejudgmenIo( 
an  inferior  court.    4  iKiwl.  4  Hy.  15:i.— C'uittv. 

*  It  is  not  correct  thiit  a  writ  of  errur  does  not  tie  from  an  inferior  court  into  the  eeurt 
of  Common  rieux.  There  ix  n  niodem  instance  of  such  a  ]>roeeeding  in  Bower  r».  AVuit, 
1  M.  &  (J.  1.  in  a  learned  mite  to  which  (p.  2,  note  a.)  the  opinion  in  the  text  'u  contra- 

*  This  appeid  is  taken  iiwny  by  2.S  Geo.  III.  e.  21.  Rince  the  union,  however,  a  writ  of 
ern)r  lies  from  the  Biijierior  courts  in  Ireland  to  the  house  of  lords.  Before  the  union 
with  Scotland,  a  writ  of  error  lay  not  in  this  rountry  upon  any  judgment  in  Scotland; 
hut  it  is  since  ^iren,  hy  statute  <i  Anne.  c.  2(\  s.  11!,  from  the  court  of  Exchequer  in 
Scotland,  retnrniihle  in  jNirliiimeut.  And  xec  the  4(f  Geo.  III.  c.  ISl,  concerning  appMb 
to  (he  huuxe  of  Imils  fnim  the  court  of  xCKsion  in  Scotland. — Chittt. 

"The  .11  Kdw.  III.  c.  \i  dirc<-ts  that  Ihe  chancellor  and  treasurer  shall  take  to  theii 
nivistanee  the  jiidp's  of  the  olher  courts,  and  aulrf4  tagn  ivtne  lour  tcmhirrv.  But  th*  '2(1 
Car.  II.  c.  4  lias  ills]>i-n»er|  with  the  presence  of  the  lord  treasurer  when  the  office  i*"' 
cant :  and  it  is  the  practice  for  ihc  two  chief  Justices  alone  to  sit  in  this  court  of  error, 
wlio  rei)ort  their  oi'inion  to  the  cliancullor,  and  the  Judgment  is  pronounced  by  him.— 

"  But  now,  It}- statute  1  Will.  IV.  e.  70.  and  the  Common-l^w  Procedure  Act,  1  ^^2,  eml 
upon  anv  judfiinent  of  thetliieen's  Iteni-h,  Common  Pleas,  or  Exchequer  must  bebraufd>l 
hi  the  ^'xi-heijuer  chanilier  liefun'  thejudin-s.  or  Jud^Ees  and  barons,  as  the  case  may  b« 
of  the  oilier  two  conrts.  whence  it  ufiain  lien  to  the  houi>e  of  lords. — Stevaxt. 

"  In  this  eliapti'r  Sir  W.  Ilhickslniie  has  considered  only  the  modes  by  which  a  judf 
ntt-nt  may  be  reversed  liy  writ  of  error  hroupht  iu  a  court  of  appeal,  and  has  atAted  thai 
Ihii  can  on'"  be  done  for  error  iu  law.   There  is,  however,  a  prooettding  to  ravene  a  Judg 
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harmlu-Jtidgincntof  the  court,  aft«r  the  decUion  ot'tbesuit,  ite  r»i*» 
lymud,  mperwdod,  or  rov<>nw(l  by  oiio  or  otiior  of  the  Bietliods  ^ 
owl  in  the  two  prnxdiDg  cluipU>n»,  tlio  noxt  nnd  last  sti^p  i*  the  ejwvtion 
t  iadltment :  or  pulling  the  wnlciico  »f  tho  law  in  tonx.  This  is  i>e^ 
I  n  diJTervnt  miuinL-nt.  uccitrdiaa  to  the  imturu  nf  tho  vtiun  upon  whtoli 
itndcd,  uid  (if  tbu  juiljj;iuuut  wlik-h  U  had  nr  rvcnvured. 
i«  bUiott(r  reuovun  iu  an  Hdion  ntal  or  tuixixl,  wherelty  the  MUin  or  po*-. 
.  a  laud  JH  awardeil  to  him,  the  writ  of  execution  shaU  be  nn  habertfaciiu 
M,  or  writ  of  deinin,  ol'n  lVi>ohuld;  or  an  habere  farias  poMtMionem,  or  writ 
MMion,(A)  of  a  dinttvl  inti;rciit.(6)  ThrMO  are  wrila  diroc<te<l  to  the  ■herilT 
«oan(y,  commnnding  him  to  give  acluoJ  powtcxsiMn  Ut  tho  plainiilT  of  tfa« 
I  revoTvrvd :  in  the  execulion  of  which  the  iihi;nlT  may  tulcc  with  hun  th« 
amUatttt,  or  power  uf  the  ooutity ;  and  may  Juntify  bntakinK  open  dooi^ 
MMMMlun  be  not  quietly  delivered.  Hut,'  if  it  be  [Mjavtmbly  yialdad  an, 
linafy  of  a  twi^,  a  turf,  or  tho  ring  of  the  d'x>r,  in  the  name  of  wialn,  w 
■t  execution  ol  the  writ.  Upon  n  proeentation  to  a  benefice  rooorered  in  m 
tM^acfir,  or  aMixe  ol'darrein  prtKninunt,  *the  execution  is  by  a  writ  r*ita 
iw  wimUte»do;  directed,  not  lo  tho  Hberifl',  bnt  U>  the  bishop  or  '' 
Atop,  and  re(|uiriug  hitn  ti>  admit  nnd  inntilute  the  ch-rlc  of  ine  plniptifT' 
ihcr  m^lioiut,  wbi^rf  tin?  jiid^^mi'iit  is  thut  B<ti!i(i|ltitig  in  niK-citil  he  (iufto  or 
ed  by  tlie  dulundunt,  then,  in  order  to  compel  him  so  to  ao,  and  to  see  the 
ent  exei-utcd,  a  tpueial  writ  of  execution  imucs  to  the  sheriff  according 
nature  of  ibo  cane.  As,  n]>on  an  assize  of  nuiiianco,  or  quod  permittat  pro»- 
.  where  one  part  of  the  judgment  is  qnod  nocvmentum  amooeatur,  a  writ 
» the  sheriff  to  abate  it  at  the  charge  of  the  partv,  which  hlcewise  issues 
a  case  of  an  indictment. (c)'  U[>ou  a  replevin,  the  writ  of  execution  ii 
it  dt  rftorno  hnbendu :{d)  and,  if  the  distress  be  eloigned,  the  defendant 
av«  a  eapuit  in  withernam ;{f)  but  on  the  pluintitT's  tendering  tfae  damages 
ibmttting  to  a  line,  the  pn>c'OHs  in  icitherHdin  t>ball  be  Btayed.(/')  In  de- 
lAer  Judgment,  the  pluinlilf  shall  have  a  distringas,  to  compel  the  defendant 
Ter  the  gotxis.  by  repeated  diHtresties  of  his  chattels  :(^)  or  else  a  Kite 
against  any  third  i)er(K)n  iu  whoso  hands  they  may  happen  to  be,  to  Bhow 


J  writ  of  iTTor  in  the  nam*  rourt,  kIiito  IIip  PTwr  comjitiiinM  of  a  m/orf  and  not 
•ad  ohrrr  nf  courM?  nu  fuult  i*  imjiuliil  to  the  court  in  pronounHng  its  judgment. 
il  ■■  oiled  the  nrit  fvrum  ii-^ru  or  (vnin  rAiu.  according  ait  the  proceediuKn  are  in 
If'*  Bpnr)i  or  (.'"luiuon  ru-a*.  )mt<iii!»>  thp  rwnrii  ia  slaled  to  n-moio  before  an  (the 
r  in  Ibr  rormiT,  anil  In'rori'  you  {tlir>Judfim|  if  in  the  lallcr.  and  u  not  removed 
ber  eouii.  In  llii->  |ir<iciiilin|[  it  if>  •>(  i-onrip  niti'^nry  to  ouggral  a  neH  fact  upon 
ard.  fn>m  wliii-li  iIh'  <'rn>r  in  llip  fir,>t  jud|tmciit  will  appoar ;  lhu>,  »ujipn«ing  the 
iBl.  krin^  an  infunt,  )iit<  apiH-urt-d  )•>'  iiltorni-y  iiiMoaii  of  guardian,  it  will  be  ne- 
lo  MifV«it  Ih<>  Titft  or  lii«  infum  y  of  wliicli  the  rolirt  was  not  before  inform«d. 
«  thrtrforv  no  incon>i.>l>'ii[  y  in  bringing  IbiK  writ  i>t'  iTror  before  llie  tuiniejiidgaa 
BMOuDred  tho  ju<lgiiifnt  in  (lit'  liml  in-lniK'O:  b(>niu<o  (hoy  are  rtH|utre<l  In  pro- 

tirj  ihen  itooil. — i.'oLt 

writ  rrcile*  the  juiigmt-nt  of  lbi>  court  nnd  nnler*  him  to  adroit  a  fit  per«on  to 
tmj  and  pari*h  chunh  nt  tin-  iir.-eniiitinn  of  llie  piainlilT:  and  if  u]>on  thin  order 
m  to  admit  acrordingly.  the  )mlr<'n  nmy  hiii-  tho  bitlinp  hi  a  qt4aiv  i.'ni  aJmitil,  and 

th,  if  U  beatal^l  in  tho  in<li<-(inoiit  ihiil  the  nui-mnro  u  atil]  exi'tina.  irildow 
■vis  Um  iadirtraent  that  iho  nuiiwnru  wa*  then  in  existence.  It  would  beabmnt 
it  lo  abate  a  nuisance  which  doii  n^t  o.iist.     8  T.  R.  144.— CliTTf. 

»T 


■tate  of  fiK-lii.  wiiliout  i 111) •each UK- lit  of  tbu  former  Judgment 


TJ^Z 


4U  PRIVATE  WRONGS.  [BookJU 

cauBO  why  thoy  should  not  be  delivered :  and  if  the  defendant  Still  continnei 
obatiiiutc,  then  (if  the  judgment  hath  been  by  default  or  on  demurrer)  th« 
sheiifT  nhall  summon  an  inquest  to  ascertain  the  value  of  the  goods,  and  the 
pluintitf'a  damagcx;  which  (being  cither  so  assessed,  or  by  the  verdict  in  ease 
of  un  i)t9ue)(A)  shall  be  levied  on  the  pcrnon  or  goods  of  the  defendant.  So  that, 
after  all,  in  replevin  and  detinue,  (the  only  actions  for  recovering  the  specific 
possession  of  ]>en)onal  chattels,)  if  the  wrong-doer  be  very  perverse,  he  cannot 
De  compelled  to  a  restitution  of  the  identical  thing  taken  or  detained ;  bat  he 
still  has  his  election,  to  dchver  the  goods,  or  their  value  :(i)  an  imperfection  is 
the  law,  that  I'csults  from  the  nature  of  personal  property,  which  is  easily  con- 
cealed or  conveyed  out  of  the  reach  of  ju>»tiee,  and  not  always  amenable  to  the 
magistrate. 

,^i.  .,         'E.tecutions  in  actions  where  money  only  is  recovered,  as  a  debt  or 

J     damages,  (and  not  any  specitic  chattel,)  are  of  five  sorts :  either  againit 

the  body  of  the  defendant;  or  against  his  goods  and  chattels;  or  against  hii 

f^ds  and  the  projits  of  his  lands ;  or  against  his  goods  and  the  poaaession  of  hii 
ands;  or  against  all  three,  his  budy,  lands,  and  goods. 

1.  The  first  of  those  species  of  excrntion  is  by  writ  of  capias  ad  satiafatiet- 
dum  ;(j)  which  addition  distinguishes  it  fh)m  the  former  capias  ad  respondendum, 
vhich  lies  to  compel  an  appeai-anee  at  the  beginning  of  a  suit.  And,  properiy 
speaking,  this  cannot  be  sued  out  against  any  but  such  as  wore  liable  to  be  taken 
upon  the  former  ivtyrMit.l  A)  The  intent  of  it  is,  to  imprison  the  body  of  the  debtor 
till  satisthctiun  be  maile  fur  the  debt,  costs,  and  damages;  it  therefore  doth  not 
lie  against  any  privilegcil  jwrsims,  peers,  or  members  of  parliament,  nor  agaimt 
executors  or  administrators,  nor  against  such  other  persons  as  could  not  he  ori- 
ginat^'  hi'ld  to  bail.  And  Sir  Kdwai-d  Coke  also  gives  us  a  singular  instance,(F) 
where  a  defendant  in  14  V.i\vc.  111.  wns  discharged  from  a  c(i;)ii»,  because  howl* 
of  so  advanced  an  ai^equoii  pienum  •iiipri'mnanieitli  subire  non  potest.  If  an  actin 
bo  brought  against  a  hushand  and  wife  for  the  debt  of  the  wife,  when  sole,  and 
the  plaintiff  recovers  judgment,  the  cupiiis  shall  issue  to  take  both  husband  and 
wile  in  execution  :{m)  hui,  if  the  action  was  originally  brought  against  herself, 
when  solo,  and  [H'ndiiig  the  suit  she  marries,  the  capias  shall  So  awarded  againit 
her  only,  and  not  against  her  husband. (a)  Yet,  if  judgment  be  recovered  againit 
a  husband  and  wile  for  the  cunlract,  nay,  even  for  the  personal  misbehaviour(a) 
of  the  wife  iluring  her  covei-tuiv,  the  ctipias  shall  issue  aguinat  the  husband 
only:  which  in  one  of  the  many  great  privileges  of  English  wives.* 

*The  writ  of  enpins  ml  xuiiufnciendum  is  an  cxecntion  of  the  highest 
nature  inasmuch  us  it  de]>rives  a  man  of  his  liberty,  till  he  mokes  the 
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'  There  .ire  mniiy  rjisi'n  in  wliieli  tli<-  di'feudnnt  may  lie  taken  in  execution  after  JuJ^ 
nient,  thnupli  lie  eoiild  not  W  unwteil  at  the  ronimeneement  of  the  suit ;  but  it  u  «n 
univerMil  rule  ihut  irlicncvi-r  n  oa|>iii!>  isullowed  on  ihiwiu' process  before  jnd|imfnt,  it  am} 
tie  had  uiHiu  thi-  jud;tniciit  it'M-ll'.  :i  S:ilk.  IlSi'i.  3  Co.  12.  It  lies  against  )>eerK,  or  mem- 
bi-rs  of  jHirlianit'Ut,  ii|xi]i  ii  siiiluf  meii'lmiil,  nrstaiilo,  or  reeoftniiuure  in  nature  thervof. 
2  I^>n.  ITX  1  (Vuiiii.  :;4.'..  IIik.  liy  .^,7  <ifo.  II  [.  <-.  W», «.  47.  no  peniJty  or  costs  incutwd 
liy  nny  sjilritunl  iirrMiii,  liy  nsi-nti  of  iii>n-ri'nid<>iic-u  on  his  bi-nefice,  slinll  be  levied  by 
exireiiti'in  »)!idn>'l  hi-'  Ixi'iy.  uliilM  ln'  ImldM  tlii'  same  or  nn.r  other  benefiee,  out  of  which 
the  ssnie  fan  be  Iwi.-il  liy  s<i.[iii-'iriili'in  within  the  term  of  three  reBn.  An  infsnt 
sfeiN-  liiilile  to  this  i.ro.-,— .  :;  Siin.  1:117  ;  M-e  id.  7lW.  1  B.  *  P,  4m.  IIuBlwnd  Mid 
wifi-  may  Ih' luki'U  in  I'Si'rnrixn  in  mi  :u-tir>un);]iiii»t  lioth.  and  she  shall  not  W  dischnrged 
inili'-<'<  il  ;iii)H>sr  shr-  h:is  no  '...f.M-.ai-  )ivn[.rrly  nut  of  which  the  demand  can  be  Mtizificd, 
(T.  Ud.ii.  IV.  t'.  P.  :  ^-i-  .;  II.  A  A.  7.V.t.!  (ir  tluit  tinTe  ih  fraud  and  eollusion  l<el ween  the 
t.biiiiiiir  iiixl  liiT  Iiiis1.^iii't  II.  kr.-j.  h'T  in  prison.  2  Strn.  HOT,  1237.  1  Wils.  140.  3 
Jtl.i.  l^.  720.     V..hinlwr  -•■Idi.'r-  iiii'l  ^.^snipn  are  jinilected  liy  several  statutes  fttwn  being 

l;iki'n  in  I'Xi'rulion  iinli--^  il ri;;iii;il  il.-lil,  in  the  cive  of  soldien,  amounted  to  2lH.,  o» 

in  tlienisi.  of  si'iiiiun  tlii<  ih-hi  und  •■n't-.  Jfc.  iirx  »f  that  aninunt,and  that  the  debt  ml 
nnilnii'ttil  wh.-ii  lli.'  'l<>r.'ii'l:int  itid  ni>t  h.lonK  to  nny  ship  in  his  miyesty'*  service.  Sea  . 
11  Ku«t.  L^^  Nori'un  imrtie.'  l-e  liiki>n  in  •■xeoutlon  at  the  time  orpUoe  whcnandwbCM'. 
they  sre  iirivih-p.>a  IWin  :irn-st.     Tidd,  IIWj.  1(KW,  IWiT.— Caiirr. 
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ftvuded;  md  tberefore,  when  u  man  in  onco  tnkfn  in  oxMation 
rft,  DO  other  proceu  can  be  bDiuI  out  ugttiiist  hi»  IuiiiIh  or  gixxls. 
lato  21  Jnc.  1.  c.  24,  if  the  defoodui.t  <Iie»  while  cliurged  En  exccn- 
lit  writ,  the  plaintiff  may,  after  lii-<  liiutli,  au«  out  a  new  execution 
laada,  ffoods,  or  chattels.  The  unt  <-■  ilin-cicd  to  thu  HheritF,  i>um- 
I  to  tiue  the  body  of  the  defend. uit  :iii<j  huvc  liim  ut  Wcstmiiialer 
rata  named,  to  make  the  plaintilt  "jitixtiii'tion  for  his  demand.  And, 
It  then  make  oatisfaction,  he  tnnnl  n.imuin  in  (rnstoily  till  ho  iloex. 
if  be  Boed  out,  ae  may  all  other  vxviixnory  pnH'fJW,  fur  cciHln,  a^in»t 

well  aa  a  defondant,  when  judgment  \»  bad  af^iiiHt  him. 
ifondant  is  once  in  cnstody  up'ni  iIjih  pruotKH,  he  Is  to  be  kept  In 
euttodia:  and  if  he  be  allerwar-l'<  -vi-ti  iit  liir)(e.  it  is  an  eacapt;  and 
nay  hare  an  action  thereupon  a^iLinr-t  iho6hi<nfr  fur  his  whole  debt. 

npon  arrests,  and  what  is  calle<l  >".  <»<'  proccM,  bcini;  such  as  inter- 
en  the  commencement  and  end  "t  »  »iiit,(/i)  the  shnrilT,  till  the 

W.  III.  c.  27,  might  have  induli^t  I  i)>-'  •lofciidant  a*  be  pirjucti,  wo 
ad  him  in  court  to  answer  the  |.i:iiiit](r  ut  the  return  of  the  writ; 
taking  in  execution,  he  could  ikmi-  ^'ive  any  indulgeucii;  fur,  in 
aflnement  is  the  whole  of  the  dt  li!!!!'-*  |.uuinhmi-nt,  and  of  the  satla- 
I  to  the  creditor.*  Escapes  an-  <  iilitT  voluntary,  or  ue^li]|foiit. 
«  such  as  are  by  the  express  coii^<  nt  nf  the  ket-pcr;  ani>r  wuicii  he 
take  his  prisoner  aguin,(f)  (_tfao'i  ■\'  t;.<'  iilniuiiH  niuy  r<.'liiku  him  at 
)but  the  sheriff  must  answer  f  :   i  :       \ •:-'■■■.:■  •■•<■  >  w-njn*  are 

rieoner  escaj>es  without  his  k(    ,  ii'-i'iil  ;  iind 

Mb  pursuit  ihc  ilcrfiiiliiiit  nmy  '  :  :il      ,  ,  ,  ij. 

Md.  if  lie  hiis  him  a^^iiin  bcfurc  uny  action  brought  against  '• 
he  es<'apiM.<)  A  n-ncue  of  a  prisoner  in  execution,  eiUier  going  to 
Bol,  or  a  liri'iX'li  ol'  prison,  will  not  excuse  the  sheriff  ftom  being 
I  anitworitij^  t'ur  the  I'suujtc ;  for  he  ought  to  have  sufficient  force  Xa 
ic«  bo  ni:iy  corumund  the  ]M)wer  of  the  county. (()  Hut  by  statute 
.  28.  if  a  clofi'tidiint  charged  in  execution  for  any  debt  not  excoed- 
I  surrender  all  bit  efl'Mts  to  his  creditors,  (except  his  upparel,  bed- 
lis  of  bin  trade,  not  amounting  in  the  wholo  to  the  tsIuo  of  10/.,) 
EC  oath  of  hi-i  puticlual  comjiliancc  with  the  statute,  the  prisoner 
.arm'd,  uiik'-*-*  till-  crfililor  ini^isls  on  detaining  him ;  in  which  cose 
w  him  L'.s  A'l.  [iir  wick,  to  be  paid  on  the  first  day  of  every  week, 
re  of  ri-iiular  pnyiniiK  the  prisoner  shall  be  discharged.     Yet  the 

at  any  luturc  lime  have  execulion  against  the  lands  and  goods  of 
int,  tlioiii^h  never  more  against  bis  person.*     And,  on  the  other 


ion  hy  im[>riruininenl  ia  piin«i(ltT<xl  m  Tor  ■  ■atiifacllon  of  the  debt,  that 
rplriiH-  ih<'  ili'l'lor  Troin  conlinemout  ho  cannot  kflcrwarda  have  recourse 
■tnedy.  lh<>u;.'li  tin-  disfhar/i-  Iw  on  term*  which  hto  not  afterwards  com- 
Burr.  ■1\T'-L  (J  T.  R.  ■■•'2t'i.  7  ib.  431;  |  or  u)ion  siving  a  fr^vh  security  which 
iNnn>  in  •Hill  mil.  |l  T.  K.  S.'iT:)  I  hi>  execution  l>eiiig  eon  nidercd  711W  the 
Mtiifartion  of  1)1,'  .l.-l>t.  IIoli.  h\K  But  the  pUintitT  mny  take  out  ex«- 
othi-r  p4-rsi>n-<  Imlile  tn  thn  ■^ini-  debt  or  ilamajie:*.  Ib :  ajid  see  &  Taunt. 
,25*1,  S.  i\  If,  hfiwi'V.T.  the  jphiintitT  ransent  tn  di^H-harije  the  only  one  of 
uits  tak<-n  nn  a  /ml  rayMui,  Ix' oMiiiiot  ufterwanlH  rviaki:  either  him  or  take 
er  liefendnni-..    «.  T.  ft.  .'.:;.■..— (.'iiiiTr. 

'  mentioneil  in  tlii>  text  \*  Ihiil  wliieli  \>,  commonly  known  by  the  appell*- 
r<k'  Act.  from  ilii>  circunwtun.e  iif  it«  oriKinatiiiji  in  tlio  upper  bouM  of 
)y  th*  M  lieo.  ni.  c.  5,  niB.l.'  iierirt-tual  by  'i'i  (ieo.  111.  c.  A».  (ho  regubi- 
twer  art  are  f  ili-ndo'l  todeliti  iiiuounting  to3IMV.  And  by  other  sututet. 
)  pvnoni  in  custiMly  for  rnnt'-niiit  liy  the  non-payment  of  money  or  c«ta 
Mts  of  equity  {\'i  (i'l-o.  til.  t\  D)  or  romnion  law,  are  deeUrod  within  the 
the  rvlief^  of  jiriMtner*  in  i-u-lmly  for  debt  only.  But  a  defendant  in  a  ow 
ot  MlJtUd  to  the  benefit  of  iliu  lords'  set.  (;i  Burr.  1322.  1  Bla.  R.  371;) 
A  in  cOMody  under  a  writ  d,-  esn-mm»nicjlo  capimde  for  oontumaej  ia  not 
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hnnd,  the  creditors  may,  as  in  cose  of  bankruptcy,  compel  (nnder  pain  of  tmu- 

fortation  for  sovcn  years)  such  debtor  charged  in  execution  for  any  debt  nnder 
001.  to  moke  a  discoverj-  and  surrender  ol'  uTl  his  effects  for  their  benefit,  where- 
npon  ho  is  also  entitled  to  the  like  discharge  of  his  person.* 

If  a  capias  ad  satisfaciendum  is  sued  out,  and  a  non  est  inventus  is  retoncd 
thereon,  the  pluintilF  may  sue  out  a  process  against  the  bail,  if  any  were  gimi: 
who,  we  may  remember,  stipulated  in  this  triple  alternative,  that  the  defendant 
should,  it'  condemned  in  tlie  suit,  sattofy  the  plaintifi'  his  debt  and  coats ;  or  thit     I 
ho  should  surrender  himself  a  prisoner;  or,  that  they  would  pay  it  for  bim:  M    | 
therefore  the  two  lurmer  branches  of  tbe  alternative  are  neither  of  them  con-    < 
plied  with,  the  latter  must  immediately  take  ulaoe.(u)    In  order  to  which,*    : 
writ  oi  scire  facias  may  be  sued  out  ugaiust  tbe  ouil,  commanding  them  to  obov 

paying  a.  sum  for  alimony,  and  also  fur  costs  in  tlie  ecclesiasttcftl  court.  11  Estt,  131. 
When  the  prixoner  is  charged  in  exi>cution  above  twenty  miles  from  Weatmiiuler  bill, 
or  the  court  out  of  which  the  execution  issued,  be  must  be  brought  up  to  the  next  ■•■ 
sues,  or,  by  52  Geo.  III.  c.  34,  before  thejueticea  at  quarter  sessions,  to  be  ezamiDcdipd 
discharged.  The  application  is  directed  to  be  madeby  the  prisoner  before  the  end  of  Ai 
first  term  after  his  arrest:  but  isnonince  or  misUke  will  excuse  s  delay  beyond  that  n^ 
riod.  When  the  debt  recovered  does  not  exceed  2W.,  exclusive  of  costs,  the  48  Geo.  uL 
c.  123  provides  for  the  discharge  of  the  debtor's  person  after  he  has  lain  in  prison  Hretre 
months.  But,  this  statute  being  confined  to  persons  in  execution  upon  a  judgment,  it 
has  been  holdon  that  out;  in  custody  on  an  attachment  for  non-payment  of  a  sum  und«r 
2Uf.  found  <iue  upoTi  an  award  made  a  rule  of  court  is  not  entitled  tohindinchiirgeDnder 
it.     lU  East,  4(18.     •I'R.kK.  til. 

The  1  Geo,  IV,  c,  til)  established  a  new  court  of  record,  called  the  Court  for  the  Rrlicf 
of  Insolvent  Debtorx,  which  is  licld  twice  a  week  in  London  throughout  the  year,  irith 
a  short  vacation  in  the  summer:  and  by  the  5  Geo.  IV.  c.  16  it  is  provided  that  thejadm 
of  this  court,  who  arc  four  in  nunil)er.  shall  make  three  circuits  in  the  year  for  the«* 
charge  of  insolvents.  A  tirisoner  discharged  under  these  acts  become*  personally  ^'"^ 
havinfj  first  delivered  a  sclicdule  on  oath  of  all  his  debts,  tc.  and  assigned  all  hu  pi»' 
perty  m  possession  or  expectancy  for  the  benefit  of  his  creditors,  to  whoae  demandsall 
pro[ieriy  which  he  may  alterwanls  acquire  is  made  liable.  If  upon  his  examinatioa  it 
appear  that  he  has  been  guilty  of  I>ud  practices  or  fraud,  in  contracting  debts,  or  ban 
opposed  n  vexatious  defence  to  any  action  brought  against  him  for  the  recovery  of  saf 
debt,  conceal e<l  credits,  or  debts,  (dven  a  voluntary  preference  to  any  creditor,  ormtdi 
away  with  his  property,  or  his  impriKoninent  be  for  damages  recovered  in  an  actionrf 
crim.  con..  sMlucIion,  or  midicinuK  il^jury,  or  does  not  answer  satisfactorily  to  thecmii 
he  may  lie  sent  bock  to  iirison  fur  two  or  three  years,  at  the  discretion  of  the  court.  1 
fraudulent  conccjdmcnl  of  i>mpr'rty  in  his  schedule  subjects  bim  to  the  additional  punifk 
ment  of  hard  Libour.  1  f  a  voluntary  preference  be  given  by  him  within  three  mo&ttf 
before  filing  his  petition  for  discharge,  it  is  void. — Cuittv. 

*  Tlie  creditors  who  can  compel  thi^  surrender  of  the  debtor's  effects,  and  who  sis  M 
havethebenefitof  it,  are  only  those  who  have  charged  him  in  execution.  This  statute— 
the  32  Geo.  ll.c.2N-isgencrullvculleil  the  lords' act.  By  the  26  Geo.  III.  c.  44.  the  pre 
visions  of  it  were  extendiil  to  IHNl/..  and  by  the  33  Geo.  111.  c.  5,  they  have  been  still  fw 
ther  enlarged  to  'HM.  Bv  the  37  <ii>o.  Hi,  c.  fS,  one  creditor  shall  agree  in  writing  il 
order  to  detain  such  a  (lebtor,  to  make  him  a  weekly  allowance  of  3<.  tut. ;  and  where  tX 
or  more  shall  agree  to  ili-tain  him.  they  shall  pay  bim  what  the  court  ahall  direct,  IM 
exceeding  2s.  a  week  e.ich.  >'<ce  the  clauses  of  the  act  in  2  Bum,  tit.  Oool.  TheprisoBi 
shall  never  afterwards  >ie  lialile  lo  be  arrested  on  any  action  fbr  the  same  debt.  unlM 


icted  of  iM-rjurj-,     Hut  a  prisiuuT  to  have  the  benefit  of  this  act  must  pelilioo  th 
t  from  which  the  proi'i-Ks  is^Ul■ll  u|ion  which  he  shall  bo  in  custody,  before  the  cv 
of  the  first  term  after  In-  is  nrrei'ted,  indi-ss  lie  afterwards  shows  his  neglect  arose  ftnl 


ignorance  or  mis tuke.—    

Although  the  ))ri!<oner  cannot  avail  himself  of  the  benefit  of  the  lords'  act  if  his  drb 
exceed  '.VMl..  yet  Jie  is  liable  to  the  compidsory  clau!>e  upon  any  debt  within  that  amouB 
whatever  maj-  be  the  unuiunt  of  all  his  debts  for  wiiich  lie  is  in  execution,    .'i  B.  1  A.  SS 

The  judges  of  Kiiij^'s  Bt-iich  have  deeidMl  that  on  insolvent  brought  up  under  tl 
compulsory  clause  in  the  lonis'  net  is  nut  bound  to  answer  questions  as  to  the  dispositiii 
of  liisproiKTtyi/uWnvhis  ini|iriwonniinl,  but  merely  as  to  the  amount  and  conditwaof 
at  the  time  of  makin/:  his  schf>>lul<-;  and  thst  the  form  of  the  oath  must  be  altered  «« 
fonnaUv  with  this  construction  of  the  statute.  Per  llolroyd,  J-  in  fie.  Aakaw,  24tb  Koi 
liS25.— eniTTV. 
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B  wbT  ibe  pUinUff  Hhould  not  1\kvv  oxecution  af;atnBt  tliem  for  Lk  r«j|* 
(  sBd  ibusB(t«a ;  Mill  on  mrb  writ,  it'  thi^y  show  no  HoSlcioDt  cause,  i-  ^  ' 
Im  daftiMlknt  dam  not  >arroD<l«r  liimwli'  on  the  iluy  of  ttic  return,  or  of 
riaKesaM,(furaA«rwKnlaiiinotpiaffii-iunt,)  llioplnintilf  tnny  hftvoJuilKnioat 
Ht  tb«  bail,  nod  take  oat  n  writ  orc<i/iiVi«  ad  Batinfucinmlum,  or  other  proccM 
^•omioB  BgkinM  thum.* 

Tb*  Bcxt  ipedes  of  exooution  is  a^insl  tli«  g<'>0(ln  and  «liattel«  of  the  do- 
nt,  and  is  called  a  writ  of  yfcri  /ii<-uu,(u'j  tVoro  tb«  words  iu  it  where  lb« 
tf  U  fommaDdod.  fwttf  yfen  /iieiiU  de  bonis,  that  ho  catue  to  be  made  of  th« 
la  And  cbattcia  of  tho  ik'loodaiit  the  aain  or  debt  rooov«rod.*  This  lies  M 
■Hklaat  pnvlIvf{vdpvnton)',|HTors,&o.  as  ol.hor  common  [ioraona;  aodagiiinat 
■ton  or  adminiatniton^  wiUi  n'gnnl  to  thv  goodi*  of  the  dwoMiwd.  Tbe 
iff  nay  not  bruak  opuii  any  outer  iloorM,(j.')  to  exotmt^  «ilh«r  iliin  or  tl)« 
«r  wnt,  bat  inuat  eut«r  jwiicuahly ;  uod  may  (bun  brealc  upoii  aiiv  iuncr 
,  belaBfing  to  Um  doiUndaiil,  in  ordiT  to  tako  tho  ftoodit.(y)  Aud  bo  cuay 
tlM  aDsda  mod  ohftUela  (wen  an  Mtat«  lor  years,  wliii^i  is  the  chattel 
(t>  a?  th«  d*Awl«llt,  till  bo  has  raisetl  rnoitfrli  to  salisfy  tho  Ju(lj{iuk<Dl  aud 
i^'Snt  ^ytng  lb*  landlord  of  th«  prnmiM-K,  u[Min  which  tho  t(^>odt  ar« 
1,  tb«  afT«ar»  of  rvnt  thi-n  du«,  not  vxi-eclin^  one  yvur's  rvnt.  in  the 
m^tiy    If  part  onlyuf  thu  debt  be  levied  oii  a  ytcn' /uciiM,  ihv  plnintiffmay 

•  eofttu  M  tati^adauivm  for  tin-  n;»ldue.(t)" 

A  ibird  cpMiM  of  execution  Is  by  writ  of  levari  faeiat;  wbicb  nfftsrla  « 

■  goudv  and  ibe  profit*  of  his  lauds,  by  oummandiiig  tho  eheriff  to  levy  the 

ii'  r>tH  m''  (•)  1  tuji.  AM,  ml  Cru.  Btt  su. 


be  iuHl«rt*kin)[  of  the  buil  doon  not  subject  them  to  execution  against  the  bodj  in 

,  npoo  a  juil|:mi.-nl  in  tnrl  agninft  two  or  more,  execution  be  levied  for  the  whols 
M«  upon  one  only.  (I  Camp.  'i-V\.)  that  one  cannot  re<'OTer  a  moiety  against  tha 
'  few  hi*  conlrihiition :  hut  he  mav  maintain  an  action  for  the  moiety,  if  the  original 
a  were  foundeil  upon  ciintrui't.  i  T.  R,  IWi.  Swalso  2  Gamp.  452.— Cbittt. 
ad.  by  a  late  niatule. — vii.,  \.i  <ieo.  III.  c.  4<i, — to  wtiiiry  ali-o  the  ao«ta  of  the  writ 
Laeiiuon,  lOhEctliiT  with  the  KherllT'i  feea.  pounilafie.  Ac.  But  the  Btatul«  doea  not 
td  to  ^■'e  lli>!  liki.'  ccxti'.  ri-c*,  ]>oun<l>gt«,  &<^.  to  the  defendant.  But  yHmi  whether 
ciiirr  of  I'Xfoution"  induttu  cxj>i.-hsi»  of  tevyingT    Ramxey  vt.  TuffnelT,  9  J.  B. 

*.   425.-J'BITTT. 

1m  ttaluir  i-niu-ln  that  aiirh  |>nynienl  shall  be  made  out  of  tho  proceedn,  proTided 
hmiff  have  notu-e  of  tJii>  Inndlonl's  cliiim  at  anv  time  while  tho  good*  or  the  pro- 
rrauin  in  hi- h.miU.  Si- .Arnitl  M.fiarnetl,  :t  B.  A  A.  MO.  In  thi>i  chm  the  goods 
b«go  ivroovrii  from  the  i>remi''e«  previmi'ly  to  the  notice.  And  where  the  sheriff 
eora  in  the  li|a'li>  under  a  a'.  j\i..  and  nelln  il  before  tlie  rent  a  due.  he  is  not  liable 
MODt  to  ilie  Uniilonl  for  r<'nt  ncoruing  suboequent  to  the  levy  and  ule.  although 
w  in>en  niiliiv.  aud  though  the  com  be  not  removed  from  the  premise*  until 
iAvfwardt.  iiwilliani  ri.  Barker.  1  Price.  2T4.  And  where  the  sherilT  knows  tho 
#  tbe  arrew  of  rent,  nu  other  specific  notice  n  needful  to  bind  him.  (Andrews  tw. 
a,  3  B.  A  A.  ri4-'i ;  I  and,  tfnUf.  he  need  not  M>t  aliout  finding  out  what  rent  is  doe. 
k  a.  KuMeL  :\  Taunt.  -KW.  And  the  xherilf  is  liound  only  •■  to  tho  rent  actually 
a  the  time  of  th<'  takinji.  and  not  Mich  rent  as  nhnll  have  accrued  due  whilst  h«  IS 
amuw.  H'-kin*  ri.  Ki>i).'hl.  and  Itnx^it  ii.  Same.  1  M.  t  .S.  24.^.— Camr. 
^  >ta>.  I  i  -1  Vu-t.  c.  Ill',  s.  I'J.  the  ertWt  of  a  writ  of  rtVn  /dciai  is  bIki  macb 
i^L  Tbe  th-ntt  may  now  seiie  and  tiik>-  any  money  nr  Innk-noteii.  chequea,  bills 
EhaAf .  [fromii«H>ry-n<>(e«,  bond--,  spin-ialtie^.  or  other  »ecurLlie*  for  money  belonging 
■  fwnao  acairui  whnw  etfii-ti'  sm  h  Am  fac«v  is  xut-d  out.  and  may  lay  the  monejt 
_    _  _  for  the  amount  seeure<l  bv  the  bilb  <^ 

d  other  M<-uniieii.     Tli-  ->ime  Matute.  exlend.-^l  by  slnl.  :l  A  4  Vict.  c.  X2.  it 
•Dikmed,  provideil  a  nic.in  .  by  which  xlm-k  in  the  )  ubiic  fund.*  and  ■look 
■  '        ■     -'      tinnienfthedi-bior  ofany  perwm  in  traat 

•T'-'V.  whether  in  iKMsession,  reversion,  or 

.jntingent.  may  If  cbargol  with  the  payment  of  tho  amount  Ibr 

t  shall  bare  been  recovered.     Such  «toek  or  shares  may  be  charged  bf 
I,  wUdh  order  may  hn  made  in  the  first  inslanoe  t*  pfU,  and,  on  notiaa 

NMnaBT.  shall  ojH'rate  as  a  dutriiujiu. — khiWABT. 


■faa  in  paUic  oomnitniei,  staiirlinii 
ha.  or  In  which  the  debtor  hn.-  u 
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plaintiff's  debt  on  the  lands  and  goods  of  the  defendant;  whereby  the  Bheriff 
may  seize  all  his  goods,  nnd  receive  the  rents  and  profits  of  his  lands,  till  Mtii- 
"418 1  '^^i'*''  ^  made  to  tho  plaintiff.(c}  Little  use  "is  now  made  of  this  writ; 
-I  tho  remedy  by  elegit,  which  tukes  possession  of  the  lands  thennselves, 
being  ntuch  more  efteetunl.  But  of  this  species  is  a  writ  of  execution  proper 
only  to  ecclesiasties ;  which  is  given  when  the  sherilT,  apon  a  common  writ  of 
exccation  sned,  returnn  that  the  defendant  is  u  beneficed  clerk,  not  having  aaj* 
lay  foe.  In  this  case  a  writ  goes  to  the  bishop  of  the  diocese,  in  the  natore  (n 
a  levari  or  fieri  fanas,{<l)  tn  !e\-y  the  debt  and  damage  (fefionisny^fuinsftcij,  which 
are  not  to  be  touched  by  lay  hands :  and  thereupon  the  bishop  sends  oat  t 
sequestration  of  the  profits  of  the  clerk's  benefice,  directed  to  the  ohorch- 
wardens,  to  collect  the  same  and  pay  them  to  the  plaintiff,  till  the  Aill  txaa  be 
raiscd.(i;) 

4.  The  fonrth  species  of  execution  is  by  the  writ  of  elegit;  which  is  a  judicial 
writ  given  by  the  statute  Westm.  2,  13  Edw.  I.  c.  18,  either  upon  a  judgment 
fur  a  debt,  or  damages,  or  upon  the  forfeiture  of  a  recognizance  taken  in  the 
king's  court.  By  the  common  law  a  man  could  only  have  satisfaction  of  goods, 
chattel!,  and  the  present  profits  of  lands,  by  tho  two  last-mentioned  writs  of 
feri  facias,  or  levari  facias  j  hut  not  the  posftession  of  tho  lands  themselvw; 
which  was  a  natural  consequence  of  the  feodal  principles,  which  prohibited  the 
alienation,  and  of  course  tho  encumbering,  of  the  fief  with  the  debts  of  the  ovoer. 
And,  when  the  restriction  of  alienation  bejruii  to  wear  away,  the  consequence 
still  continued;  and  no  creditor  could  take  the  possession  of  lands,  but  only  levy 
the  growing  profits:  so  Ihat,  if  the  defendant  aliened  his  lands,  the  plBintifTvu 
ousted  of  his  remedy.  The  statute  therefore  granted  this  writ,  (called  an  ri(jif.  i 
because  it  is  in  tho  choice  or  electiim  of  the  plaintiff  whether  ho  will  sneont 
this  writ  or  one  of  llic  former,)  by  which  the  defendant's  goods  and  chattels  an 
not  sold,  but  only  njiprnised  ;  and  all  of  them  (except  oxen  and  beasts  of  the 
plough)  are  delivered  to  the  plaint  iff,  at  such  reasonable  appraisement  ud 
])rice,  in  part  of  satistiiction  of  his  debt.  If  the  goods  are  not  sufficient,  tben 
*4101  ^''^'  "^<^'*-'^^'  '"*  *<*"'^  ^'^"  "^  '"^  freehold  lands,  which  he  had  at  the  tim< 
J  of  the  jnJgmi>nt  given,{/)  whether  held  in  his  own  name,  or  bv  any 
other  truBt  for  him, (yj"  are  also  to  bo  delivered  to  the  nlaintiff;  to  hold,  till  oi>>  j 
of  the  routs  and  pnitits  thereof  the  debt  be  levied,  or  till  the  defendant's  intenal  i 
be  expired ;  as  till  the  death  of  the  defendant,  if  he  bo  tenant  for  lifb  or  in  UiL'  i 
During  this  period  tlie  ])laintill'  is  called  tenant  by  elet/it,  of  whom  we  spoke  is 

(■t  Plam.  I.  4T1.  e/)3Iiwt.3M. 

('I  /f.fli.lr.  Ori„.  .Wl.  >n>.  SI     S  iBit.  4.  W  «"■  <•  Cl.  H.  «. ». 


"The  words  in  the  Htntute  referred  tn  (29  Cur.  II.  c.  3)  nn  at  ihe  time  of  lAe 

««a/.  end  refer  to  the  seisin  of  ilic  lriistt>e;  therefore,  if  the  truitee  has  convmd  tbi 
ImkU  lieforc  exeoulion  iiiMiil.  tliou)!h  lie  nns  neised  in  trust  for  the  defendant  M  the  tel 
of  the  Jiid)iment.  tlie  hinds  ftuinot  Ik-  taken  in  e.\ecution.   Com.  Rep.  227. — Cxittt. 

"  And  the  !<heritr  in  not  iMniml  to  deliver  a  moietv  of  each  particular  tenement  anl 
farm.  Imt  only  eerlain  li-nenii'iilH.  &<'.  nmkinK  in  value  a  moiety  of  the  trhde.  DmI 
Ta}:1or  r».  Ksirl  of  Aliinjnlon.  2  D-mp.  4~:\.  He  Kliould  return  that  he  had  delirend  n 
eqtiiil  moietv  of  thi-  iHTniines.  iind  shotiM  set  it  out  by  metea  and  tmunda,  or  the  Tetna 
i»  void.  IVimy  d.  MiiMers  i:<.  IIuitohi.  1  R.  &  A.  40.  And  where  the  aheriff  detirnvl 
one  moii-tv.  iijion  n  t'eivind  4hiii.  Ilie  oilier  won  held  to  be  wholly  void.  Uorris m.  Joncii 
3  I».  i  H.  ClH.    2  li.  A  C.  il-:.  S.  r.!. 

It  hiiH  lM>en  ronfli'liTi'd  in  pmi-liee  thnt  although  the  nheriff*  might  deliver  the  mmtf 
to  the  [iliiintitfin  fl'-i-',  vl  tlmt  ■■xoculorv  ejeetnient  was  necnvary  to  complete  hii  titla; 
but,  trmUf,  thnt  entrj'  i*  p^ml  nn.ler  tli.'  writ.    Hopi-ra  w.  Pitcher,  6  Taunt.  202. 

An  exnmineil  <-o{iy  of  tlie  ,itid);uient-roII,  rnntnining  the  award  of  the  rfrjnf,  if  evidnicl 
nf  tlie  )>Iii:iititt"N  title:  iinil.  in  action  for  u«e  and  oeeiination  i4rainBt  the  tenant,  the  ]»•■ 
duelicin  of  n  foiiv  of  the  ,!r-/i'  and  of  (he  inquisition  thereunder  ia  unneoewarT.  Raa* 
hottnin  li..  llm-kliur-t.  Li  M.A  S.  M.',. 

The  defeniliiiit.  in  the  writ  of  '■'•■iiii,  miw,  on  motion,  obtain  a  referenoe  to  the  mMM 
to  take  an  account  of  rent",  lie.  received  by  the  plaintiff ;  and  if  it  appear  that  the  dtU 
and  coNli  have  )>ei>n  witisliiM),  jiOivemion  will  be  reiitored.     Kioo  w,  VamoT,  S  D.  A  K 
eii    3  B.  A  C.  T.l:!,  .S.  C— t'uiTTV. 
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a  former  part  of  the§e  commontftriefl.(A^  We  there  obsorred  that  till  thia 
lUtalc,  by  tba  antieot  common  law,  lanaa  were  not  liable  to  he  charged  with, 
or  Mnaad  fur,  debta ;  because  by  these  means  the  connection  between  lord  and 
tciuuit  might  be  destroyed,  fraudulent  alienations  might  be  made,  and  the 
saricfla  be  transfeired  to  be  performed  by  a  Htranier;  provided  tbe  tenant  in- 
coned  a  lai:ge  debt,  sufficient  to  cover  the  land.  And  therefore,  even  by  thia 
Matnte.  only  one  half  was,  and  now  is,  subject  to  execution ;  that  out  of  the 
rt— inder  anfficient  might  be  lefl  for  the  lord  to  distrain  upon  for  his  serrioea. 
And  upon  tbe  same  feodal  principle,  copyhold  lands  are  at  this  day  not  liable 
to  be  taken  in  execution  npoD  a  jadgmont.(i)'*  But,  in  case  of  a  debt  to  tbe 
kiag.  ii  appcara  by  ma^tta  carta,  o.  8,  that  it  waa  allowed  by  the  common  law 
furliim  to  take  (KMsession  of  the  lands  till  the  debt  was  paid.  For  he,  being 
tbe  pand  superior  and  ultimate  proprietor  of  all  landed  estates,  might  aetse  tbe 
lands  into  Ins  own  hands,  if  anv  thing  was  owing  fW>m  the  vassal;  and  could 
Bot  be  said  to  be  defVauded  of  nia  servicea,  when  the  ouster  of  the  vassal  pro- 
ceeded from  hill  own  command.  Thia  execution,  or  seiaing  of  landa  bv  eltgit,  la 
(/  so  high  a  nature,  that  after  it  the  body  of  the  defendant  cannot  m  taken: 
but  if  execution  can  only  be  had  of  the  goods,  because  there  are  no  lands,  and 
isch  ffuods  are  not  sufUdent  to  pay  the  debt,  a  capias  ad  tatufaeitndum  may 
Umo  be  had  after  tbe  elegit;  for  such  eUgit  is  in  this  case  do  more  id  effect  than 
a  Jltri  faeias.{j)  80  that  body  and  goods  may  be  taken  in  execution,  or  land 
sad  gcwda;  but  not  body  and  land  too,  upon  any  judgment  between  anlyect  and 
Mbiwt  in  the  course  of  the  common  law.     But, 

y  Upon  some  prosccutionii  given  by  statute;  as  in  tbe  case  of  recogoixanoaa 
'^di-l't"  at-kiii>nli..lut>d  Mi  matutos  merchant,  or  *atatut«Hstaj)lo,  (pur*  r^toa 
Miani  to  the  htaluton  13  l->lw.  I.  ,U  mercatoribvs,  and  i7  Kdw.  111.  u.  9 ;)  ^  "^ 
^••a  lurlViturv  of  ihoKo,  tlie  body,  lands,  and  goodn  may  all  be  taken  at  once  in 
rxrrutiiiD  tu  i-(>ni[H'l  thi'  payment  of  the  debt.  Tlio  proocM  hereon  is  usually 
■^1«1  an  ^jcfrnl,^  ur  tjiendi  facial,  berautie  iho  iihcritf  is  tu  esiitie  the  lands,  Ac. 
!■>  Iw  appraiM-d  to  llit-ir  full  extended  value  bcturo  ho  delivers  them  to  the 
{•uuntiff,  that  it  muv  be  ecrluinly  known  how  soon  the  dobl  will  bo  satisfied. (A) 
A&'l  by  !-tatutu  3a  Uen.  VIII.  c.  89,  all  obligations  made  to  the  king  shall  have 
'-bf  ■Mtni'  liin-e  and  of  coiiHequenee  the  same  remedy  to  recover  them  aa  a 
*£sti)tr  Maple  1  though,  indeed,  Irofore  this  siatutc  the  king  was  entitled  to  sue 
■ML  cxi-i-uiiuD  against  the  body,  lands,  and  goodH  of  bis  accountant  or  debtor  .(I) 


-*  Hi  tbr  •utuM- 1  k  2  Vi<-t.  c.  1 10.  a  ftreiat  alteration  ha*  be«n  made  in  the  law  in  thi« 
-••f-- 1.  By  *.  11.  ihe  fherill'  U  «m|M>wered  to  dt-liver  unto  the  judgment-creditor  a& 
.u,  ir.  i''u<-m»-M*,  anil  IicriHliiainenlfi,  inrlu<linf[  lho»«  ot  cnpykold  or  cuMtamaiir  Irnnre, 
».i>-it  tLe  |i--rwn  atcaiiiiii  wlmin  (■xi.<:utioii  ii-  ta  su^  out.  or  any  pi'nion  in  trmt  for  him, 
•Ll;  hjvc-  Xmfu  wiwil  or  ]Mi>M-w^I  of  at  tin.-  time  ot  pnteriug  u\i  the  Judgment,  or  o»er 
■  wb  tbv  ju<l|cini-nt-<)vl>iiir  at  the  time  liw.  or  ul  any  limn  ari«rwanLi  ihall  have,  a 
Lw>Mns  iiUKf.r  ni|iBbl>-  of  Ixnnir  exerpispd  for  hia  own  l^ncfit. — Stetikt. 

'Tif  writ  in  ai<l  wax  formi-rly  gronly  sIiuiuhI:  tht>  king'*  name  often  became  aa 
••eBvotxrrat  fr«u<i<>r<>iit>rm>iti<in, — to  r<-mv*ly  wliieh  «t«i.  ATtlw.  Ill.r.  IITwan  nMed. 
r*r  abuw  til  ■hu'h  [  liBvi>  advvrlMl  wan  thiit:  not  only  any  )ier*on  indebted  at  liMely  le 
>  .sriri-u^l  lu  till'  iTuwii  on  Htiecialty  or  r<-<-unl.  but  any  one  to  iudebtMl  in  |iart,  or  bjr 
•  s;u'  n-ninrl  i>iily,  nii(ilit  ulituin  tW  i-xt<-nt  in  aid  to  bv  iiuunl  in  his  favour.  Tbe 
^--Anl  Ibal  lh«  wnt  I^uimI.  all  tlie  |>n>i><Ttv  of  tho  debtor  btH-ume  liable  to  the  extent 
K  :tk>  Miii  -A  the  eruwn  :  au'l  lliii^  liic  ert-dituro  wiire  deiirivud  of  jtartieipation  in  lucb 
M^'Ttv.  ihr  whole  (lerliaiM  iH-inji  abonrbi-il  by  iha  aAifted  rrovn-debtnr.  But  the 
■-kiu:>  in'*ilt<in<!>l  a)>ovi>  liiuiiH  ili<>  iwuini;  of  iliia  writ  to  eaiieii  where  a  dfbt  nhall  be 
»T<^i>  •liie  (u  and  |>r<'vii>u>ly  <l>>miiii<li-d  i>ii  thr  |iHrl  iif  the  cmwn.  Bi-fore  tbe  Miitute. 
.:  ■■■  Hiftrimt  tbat  the  |iarty  i<u)i)iiiiti>d  th«>  ■■xixti-nre  of  the  delit  to  entitle  him  to  aue 
■*:  iW  wnl  aod  lo  ihe  moiipy  )<>vied  thereon  :  but  now  Ilie  writ  eannot  )«  iaoued  unleaa 
u«  -mat  acUMlly  due  to  bi>  majwty  be  auled  nnd  K|HS-ifiMl  in  the  tiat  endorsed  tbervon ; 
•»L  wfaea  hn-i«l.  ibe  aheril)'  i>  to  jaiy  the  amount  over  to  hia  tniuMy'a  iwfc  Any  over- 
H*  ■  to  b*  fiaid  into  eourt,  nubjert  to  iia  di^poailion  on  luminary  ■pplioation.  "As 
•r|  ■rtstjow  or  (tfefeinnee  formerly  capable  of  being  Tealiied  is  bjr  the  alatute^  tbsMtos^ 
»  a  p^  days  defeated.— CaiTTT. 
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And  his  debt  ahnll,  in  nuing  out  execution, .bo  preferred  to  that  of  any  other 
creditor  who  huth  nut  obtuincd  judgment  befbro  the  king  commenced  hii 
Buit.(m)  The  king's  judgment  uUo  uil^cta  all  lands  which  the  kind's  debtor 
huth  at  or  after  the  time  of  contracting  his  debt,  or  which  any  of  his  offlcen 
mentioned  iu  the  statute  13  Eliz.  c.  4  huth  at  or  uftcr  the  time  of  his  entering 
on  the  office ;  so  that,  if  Huch  officer  of  the  crown  ulicna  for  a  valuable  consider^ 
iition,  the  hind  shall  be  liable  to  the  king's  debt  even  in  the  hands  of  a  bonajuU 
purchasor ;  though  the  debt  due  to  the  king  waa  contracted  by  the  vendor  many 
years  after  the  alienation. (n)  Whereas,  judgment  between  subjott  and  snbject 
related,  even  at  coninion  law,  no  further  buck  than  the  llrst  day  of  the  term  in 
which  they  were  recovered,  in  re.ipeet  of  the  lands  of  tlie  debtor,  and  did  not 
bind  his  goods  and  chattels  but  fi-om  the  date  of  the  writ  of  execution ;  and  now, 
by  the  statute  of  frauds,  20  Car.  II.  c.  8,  the  judgment;  shall  not  bind  the  laud  in 
*4*1 1  ^^^  hands  of  a  bona  *fidc  purchusor,  but  only  from  the  day  of  actually 
■'  signing  the  same;  which  is  directed  by  the  statute  to  be  punctually  en- 
tered on  the  record:  nor  shall  the  writ  of  execution  bind  the  eoods  in  tbt 
bauds  of  a  stranger  or  the  pur<'hat'or,(o)  but  only  fVom  the  actual  delivery  of 
the  writ  to  the  dheritf  or  other  offii-cr,  who  is  therefore  ordered  to  endorse  on 
the  back  of  it  the  day  of  his  receiving  the  same. 

These  are  the  methods  wJiich  the  law  of  England  has  pointed  out  for  the  en- 
cution  of  judgments :  and  when  the  plaiiitilf's  demand  is  satisfied,  either  by  tlie 
voluntary  payment  of  the  defendant  or  by  this  compulsory  process  or  otherwiN, 
sutisfiiction  ought  to  be  entered  on  thu  record,  that  the  dufcndant  may  not  be 
liable  to  he  hereafter  harassed  a  second  time  on  the  same  accoont.  But  all 
these  writs  of  execution  must  be  sued  out  within  a  year  and  a  day  after  the 
judgment  is  entered;  otherwise  the  court  concludes  prima  facie  that  the  judj^ 
ment  is  satisfied  and  extinct :  yet,  however,  it  will  grant  a  writ  of  scire  faaat, 
in  pursuance  of  sfutute  Wcstm.  2, 13  £dw.  I.  c.  45,  for  the  defendant  to  show 
cause  why  the  Judgment  should  not  he  revived,  and  execution  had  against  bim; 
to  which  the  defendant  may  plead  such  mutter  as  he  has  to  allege  in  oider 
to  show  why  procciM)  of  execution  should  not  be  issued ;  or  the  plaintiff  may 
still  bring  an  action  of  debt,  founded  on  this  dormant  judgment,  which  was  tM 
only  method  of  revival  allowed  by  the  common  law.t^)" 

In  this  manner  arc  the  several  remedies  given  hy  the  English  law  for  all  »oHi 
of  injuries,  either  real  or  personal,  administered  by  the  several  courts  of  justice, 
an<l  their  respective  officers.  In  tlio  course  tlicrefore  of  the  present  book,  we 
have,  first,  seen  and  considered  the  nature  of  remedies,  by  the  mere  act  of  the 
purticH,  or  mere  uperntion  of  law.  without  nny  suit  in  courts.  Wo  have  next 
taken  a  review  of  reniedies  by  suit  or  action  in  courts ;  and  therein  have  eon- 
tomplati-d,  tiiMt,  the  nature  and  s]M-cies  of  courts,  instituted  fbr  the  redrew  of 
injuries  in  gt'iierul ;  und  then  have  shown  in  what  particular  courts  application 
must  bu  mude  for  the  redres-s  of  particular  injuries,  or  the  doctrine  of  jurisdie- 
•49->1     f  ions  and  'cognizance.    \\  o  at^erwnrds  proceeded  to  consider  the  natnit 

"'J  and  distribution  of  wrongs  and  injuries  nfl'ecting  every  species  of  pc^ 
sonal  and  real  rights,  with  the  respective  remedies  by  suit,  which  the  law  of  the 
land  bus  aHbrded  for  every  ])Os.4iblu  injury.  And,  lastly,  we  have  deduced  and 
pointed  out  the  method  antl  progri'ss  of  obtaining  such  remedies  in  tho  conrta 
of  justice :  pnK-ceding  from  the  tirst  general  complaint  or  original  writ,  thraogb 
all  the  stages  of  proci-ss.  to  compel  the  dctendant  s  appearance ;  and  of  pltading, 
or  formal  allegation  on  the  one  side,  und  excuse  or  denial  on  the  other ;  with  the 
examination  of  tho  validity  of  sueh  complaint  or  excuse,  upon  demurreri  orlh* 

l-l  ?riiL  JB  nn.  Vll.  r.  aw.  1 74.  (■)  SUb.  a». 

{'I  10  Kr],.  ii.  3>'l  (f  J  Cu.  Lilt  ML 


"But  tbo  writ  of  Mfirr  j'licUu  for  the  ordinary  purpose  of  reviving  a  judgment,  now 
railed  a  "writ  of  reviver,"  is  retuiiit^l.  I>uriiig  tlie  livm  of  the  partie*  to  ajudgntml:  or 
tliMC  of  thcui,  during  whose  livi's  e.ti'cution  mny  nl  present  iwue  within  »  year  and  a  d^ 
without  a,  Kfirt  /iici-M :  und  within  >iix  years  from  theroeoveiyor  the  JudgnMni,  execution 
may  now,  however,  isauo  without  revival  of  the  Judgment.  Com.  Law  Frao.  Aot,  lUX 
•.  12tt.--  -■      - 
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■tk  of  ikt  Ikcta  sUeged  and  denied,  apon  unu  JDined,  and  iU  seTeral  triala;  to 
»jiidfmmt  or  nntenoa  of  the  law,  with  respect  to  the  nstnre  and  amoant  of 

•  iMrcM  to  be  apeoiflcally  given :  tilt,  after  oonaidering  the  aotpeniion  of  that 
dgvwit  by  writs  in  th«  nature  of  appeals,  we  have  arrived  at  ita  final  exeat- 
•;  whiob  pata  the  party  in  specific  posseesion  of  his  right  by  the  intervention 

■iniaUiial  oAoera,  or  else  gives  him  an  ample  satisikction,  either  by  eqniv^ 
M  dsmMce,  or  by  the  confinement  of  his  body  who  ia  goilty  of  the  iiynry 
nbunedoC 

Tnia  care  and  circnnupection  in  the  law, — in  providing  that  no  man's  right 
all  be  aflected  by  any  legal  proceeding  without  giving  him  previoai  notice, 
id  yet  that  the  debtor  sbaJl  not  by  receiving  snch  notice  take  occasion  to  escape 
MS  jastice ;  in  repairing  that  every  complaint  be  accurately  and  precisely  ascer^ 
iaad  in  writiog,  and  be  as  pointedly  and  exactly  answered ;  in  clearly  stating 

•  faeslion  either  of  law  or  of  fact ;  in  deliberately  resolving  the  fbrmcr  after 
U  argnmentative  discusiiion,  and  indispotably  fixing  the  latter  bv  a  diligent 
d  impartial  trial ;  in  correcting  such  errors  as  may  have  arisen  in  either  of 
oaa  inodes  of  decision,  from  accident,  mistake,  or  surprise ;  and  in  finally  eo- 
icug  the  judgment,  when  nothing  can  be  alleged  to  impeach  it ; — this  anxiety 

Bainbsin  and  restore  to  every  individual  the  enjoyment  of  his  civil  rights, 
ilboat  intrenching  apon  those  of  any  other  individaal  in  the  nation,  rmioa 
ia  parental  solicitude  'which  pervades  our  whole  legal  constitution,  is    *■ 

•  genuine  oflkpring  of  that  aptrit  of  equal  liberty  which  is  the  singnlar  felicity 
'  fiigUsbmen.  At  the  same  time  it  must  be  owned  to  have  given  a  handle,  in 
mm  atgnv,  to  iLoho  complninte  of  delay  in  the  practice  of  the  law,  which  are 
>t  wholly  without  tuundutiun,  but  are  greatly  exag^rat*!d  beyond  the  truth. 
bm  may  \k,  it  in  true,  in  Ihiit.  an  in  ail  other  (lei>artmcntit  of  kMowlcd;ro,  a  few 
iworthy  proleNHoi-H ;  who  Htuily  the  M/ienco  of  chicane  and  BoptiiHlry  rather 
•■  of  truth  aixl  Ju<ll<'<.> ;  und  who,  to  gratify  the  epU>en,  the  diHhoucsty  and 
iUalnewi  of  their  <'licii(H,  may  endeavour  to  Hcreen  the  guilty,  by  an  uuwar^ 
Btable  luc  of  thuHv  meaiiH  which  Wi-rc  intended  to  protect  the  iiiuoccnt.  Bat 
«  frv^ueot  disa|i|K)iiilmci]tH,  and  the  constant  discountenance,  that  Iboy  meet 
ilb  in  the  e<>urlH  of  Justiio,  hitve  confined  thexe  men  (to  the  honour  of  this 
je  Iw  it  ^polfi-H)  hoth  iu  number  and  reputation  to  indeed  a  very  dcHpicable 

Tvt  •'■roi*  di-Iayx  there  certainly  are,  and  must  unavoidably  be,  in  the  conduct 
'  a  *u:*..  however  di-siroux  the  |)HrlieD  and  their  ap^ntM  may  be  to  come  to  a 
•edy  'k-it-riui»utiori.  Theiw  un.-^;  from  the  siiuie  originul  eauNes  an  were  men- 
joe»i  in  fxaiiiiiiiiitr  B  t~>.niK'reom]>luint;(9)  from  liberty,  proiK-rty, civility, com- 
errr.  and  nu  extent  of  piipulouD  lerntorj- :  which,  whenever  we  are  williug  to 
ickaoee  for  tyraiiiiy.  ]Miverty,  bnrbanitm,  idlenrsK,  and  a  barren  desert,  wo  may 
MS  enjoy  the  nume  ile!jpat<'h  uf  causes  that  in  tio  highiy  extolled  in  some 
rtign  cuuntnea.  Hut  eoiumon  xenne  and  a  little  cxpcrieneo  will  convince  Ds, 
at  more  time  ami  (-lrcuinM|>ectiuu  are  requiitite  in  causes  whore  the  suitors 
iv«  valuable  and  jicruianent  rijrhls  to  lose,  than  where  their  property  is  trivial 
td  prvcari-iUN,  and  what  the  law  xivee  them  to-day  may  be  seized  by  their 
iore  i'>-morrc>w.  In  Turkey,  savH  MontcfMiuieu.ir)  where  little  r^^u^  '*  shown 
<  ibe  Lve4  ur  furtune^  uf  the  sul>jeet,  all  cauM>!t  are  quickly  decided ;  the  basba, 
I  a  »ammar>-  henrin^,  onlem  wliieh  party  he  ])leat>c8  to  be  baittinadocd,  and 
a  trti'U  them  aUtut  their  buMineitti.     Hut  in  'free  tttatei*  the  Irouhlo, 


[pra^e.  and  dilavf  nf  judii-ial  prtnee<liii;pt  an'  the  price  that  every  s 
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.  :  and  ill  all  governuientM.he  addH,  theformalitiesof  law 
crr»*«.  in  pntportiuii  tu  the  value  which  is  xet  on  the  honour,  the  fortune,  the 
!>rny  and  life  of  the  subject. 

Ffm  thrae  prineiples  it  mi(;ht  reasonably  follow,  that  the  English  courla 
■■■Id  be  more  subject  to  delays  than  thuHo  of  other  nations;  an  they  set  a 
water  value  on  life,  on  liberty,  and  on  jiniperty.    But  it  is  our  peculiar  felirity 

eajoy  the  advantage,  and  yet  to  be  exempted  fh>m  a  proportionable  share  m 
m  baraen.     For  the  course  of  tlio  civil  law,  to  which  moat  other  nationa  oon- 
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form  tUoir  pructico,  ia  much  more  tedious  thmi  ours ;  for  proof  of  which  I  nerd 
onlj  appcttl  to  the  euitorH  of  thoi»u  courts  in  England,  where  the  practice  of  tbe 
Roman  law  in  ulluwed  in  its  full  extent.  And  particularly  in  France,  not  only 
our  ForteP('ne(jr';  accuHca  (on  liia  own  knowledge)  thoir  courts  of  ntost  uuci- 
amplcd  delays  in  administering  justice ;  but  even  a  writer  of  their  own(f  j  hM 
not  Btruplcd  to  teMtify,  that  there  were  in  his  time  more  causes  there  depending 
than  in  all  Europe  besides,  and  some  of  them  a  hundred  years  old.  But  (not  to 
enlarge  on  tbo  prndigious  improvements  which  have  been  made  in  the  celeritf 
of  justice  by  the  diituse  of  real  actions,  by  the  statutes  of  amendment  and  jeo- 
faifs,(u)  and  hy  other  more  modern  regulations,  which  it  now  might  bo  indelicate 
to  remember,  but  which  posterity  will  never  forget)  the  time  and  attendance 
ulTordcd  by  the  judges  in  our  English  courts  are  also  greater  than  those  of 
many  other  conntncs.  In  the  llonian  calendar  there  wore  in  the  whole  year 
but  twenty -eight  judicial  or  trivcrbiaU  w)  days  allowed  to  the  pnetor  for  deciding 
causes  :(j-j  whereas,  with  us,  one-fourth  of  the  year  is  term-time,  in  which  thm 
courts  constantly  sit  for  the  despatch  of  matters  of  law;  besides  the  very  cloee 
*4'>'il     attendance  of  the  court  of  chancery  for  determining  *euitH  in  equity, 

"  ^  and  the  numerous  courts  of  assize  and  niaipriua  that  sit  in  vacation  for 
the  trial  of  matters  of  fact.  Indeed,  there  is  no  other  country  in  the  knovi 
world,  that  bath  an  institution  so  commodious  and  so  adapted  to  the  despattb 
of  causes,  as  our  trial  by  jurj-  in  those  courts  for  the  decision  of  facts;  in  so 
Other  nation  under  heaven  does  justice  make  her  progress  twice  in  each  yeir 
into  almost  every  part  of  the  kingdom,  to  decide  upon  the  spot  by  the  voice  of 
the  people  thcmsulves  the  disputes  of  the  remotest  provinces. 

And  licrc  this  part  of  our  commentaries,  which  regularly  treat*  only  ot  n- 
dross  at  the  common  law,  would  naturally  draw  to  a  conclusion.  But,  as  the 
proceedings  in  the  courts  of  equity  are  very  difTuront  from  those  at  commoD 
law,  and  as  those  courts  arc  of  a  very  general  and  extensive  jurisdiction,  it  ii 
in  some  measure  a  branch  of  the  task  I  have  undertaken,  to  give  the  Btndent 
some  general  idea  of  the  forms  of  practice  adopted  by  those  courts.  These  will 
thorefui-e  be  the  subject  of  tho  ensuing  chapter. 


CHAPTER  XXVIII. 

OF  PROCEEDINGS  IS  THE  COURTS  OF  EQUITY. 

»At(i-\  *Bkfore  we  enter  on  the  proposed  subject  of  the  ensaing  chapter, 
"  J  vie.,  the  nature  and  method  of  proceedings  in  the  courts  of  e^juity.i* 
will  be  proper  to  recollect  the  obsen-ations  which  were  made  in  the  beginning 
of  this  l>ook((i)  on  tlie  principal  tribunals  of  that  kind,  acknowledged  by  the 
constitution  of  England ;  and  to  promise  n  few  remarks  upon  those  parti'cnlar 
causes,  wherein  any  of  them  claims  and  exercises  a  sole  jurisdiction,  distinct 
from  and  exclusive  of  tho  other.' 

O  ih  lawl.  Ll.  <-.  w\.  r*)iXhPr«(iB  «1M  iia  JuH  in  t-Ov  NnM  fiMri 


(')  i^pplmiiii  of  Ott  T•rw^  1 4,  e. : 
{^1  V^r  M,  M  M. 


'  That  the  courts  of  pquily  ani\  courtu  of  lam  a 
concur  in  tho  exerciHC  of  1hi<ir  jiowcni.  to  pnmiolo  the  ends  of  oubntantisl  juatior,  w  not 
now  disputed.  It  in  Niid  thiit  ntiittera  of  fiict  sliould  be  left  to  courts  of  law  for  thr  d* 
oision  of  ajury,  (1  Rid)>vray's  I'lirl.  Oir.  0:|  imd  WHurw  tre  oftcntimea  directed  for  thit 
purpose:  yet  "there  ii>  no  ilnubt,"  ntty»  lord  GIdon.  "that  nccordins  to  the  oonatitution 
of  this  court  it  may  take  upon  itwlf  l\w  titKvnrm  of  every  foot  put  in  isiue  upon  the  r» 
cord."  And  attain,  "1'hiit  court  hiu  a  right  (to  lie  excrciaed  very  tenderly  ana  spariDghr] 
of  deciding  without  is»noM."  II  Vch.  lt>K.  The  fi^neral  rule  ia  that  •  cNwirt  of  equitr  ml 
never  excrcimi  .juriMtiction  over  rriminnl  pmocedinn.  Yet  in  a  caae  where  tbe  plawttfll 
indicted  defendant's  npent  at  tho  sesslona.  where  the  pUintiin  themaelrea  wore  jndns 
for  a  breneh  of  the  peace,  lord  Uaxdwicke  mode  an  order  to  reatrain  the  |»iiiiijuli<iii  h 
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B  sliv»dT(^)  attc-mpteil  to  tr&c«  (thouKii  vory-  conciiioly)  Uie  liistor}*,  riw, 
Krw  of  thv  oxtnturiiinary  conrt,  or  court  of  oqitity,  in  chanccrv.  Tba 
irMdit-tiun  i*  oxcrcisotl,  untl  the  nnvav  mywUim  of  rvdrvu  punuml,  in  tfaa 


C  of  the  I 


if  loe  I'liunUir  anFrworil*  urH 
h  inOict 


MoiMHlinFi  upon  inch  inOicUncnt.  2  Atk.  302.  The  cmirt  of  chiux^r;  Iioa  no 
ion  to  (m^i-nt  a  rrinif.  »x(*ept  in  llin  prolt^otion  of  infanut.    Tlierelbre  it  U  Mid 

pulilkation  at  a  liM  i-aniiot  bv  mMrainAd.  2  Hwaii.  413.  Xor  triU  th*  court 
a  (liacirrcr^  in  aid  of  crimJAul  proceeding!.  2  Vm.  1108.  The  <pourt  of  diaaiMary 
aaumot  jurtadictioa  wltli  tht>  wimiraliy,  |tiill>.  lk|.  Haji.  U2t^)  and  tnay  rnpoAl 
r  W|W<wl  afttr  «  pmca,  thouHh  them  h  a  daUMi  in  the  {uavnt  (bal  no  tnurty  cf 
■n  pnfndioe  it.  I  Vem.  A4.  Cte  «|ttit]r  mav  n^liove  afuir  vrrdict  in  Kinn'a  BmA 
MB  flMM.  Mtd  even  grant  a  ]>«ri><iliuil  tiijuuctiun  altvr  flro  trUla  at  law  on  Iba 
iBt.  and  vrrdicU  ibr  naiuo  way ;  but  oquily  ia  vnry  t«^<lcr  in  tho  nznroiiift  <rf  thU 
2  P.  W.  431.  lU  Mud.  1.  And  a  oourt  of  «{uity  wUl  not  r«TtL-H  tiw  oMim  uf 
lMqu«ir  a>  a  rouri  of  rvvonue;  nor  intvirf(>r*  mIiok  Uiat  oourt,  ■•  a  court  of 

■ieompetrut  to  d»dde  tho  ■ulypct-iiiattrr.  3  Kidjfi*.  P.  C.  80. 
I  Mwy  wf  ^  Htgtand.-^K  qanttion  tionoemine  llic  nghl  and  titlo  to  tbv  Ul«  of 
r  W  tMwmJnMl  in  a  omirt  of  r)ian<'e^.  I  Visi.  SOS.  Wli^rt)  (tin  di>foiidaiit  i« 
mIL  dwHgh  tlio  CAUaa  of  luic  ariHo  in  tito  )iU]i(atioiw.  if  tlm  bill  lu  brnuj[ht  born, 
lajwu  la  p-rtimim  mH«,  l>v  I'lini  fill  ■inn  of  Ui"  iH^rwn.  foroi'  tiini  to  <lojii>lioo :  for 
dinion  at  il..>  rli»n,  .'llnr  i.  i.<>(  :,,.t.-.i.  ,:.  Alk.  3K^.  Son  1  .fno.  A  W,  37  i}  and 
nut.'l.  11,  .<         <.  I  .  1.1..' I: /il  (wlatos  brlong  to  theoounlry  wbera 

i>   .  :j^' Icgnl  imiKHlinipnt*  to  a  fnir  di'L-iMon 

ition  <jf  jH-ndiii);  in  tlioHt<  murlfl;  aa  preventing  tbs  setting  up  of  outataudinc 
c.     5M»ii.  42»t.     2.I.4W.3'J1. 

art*  nmnim-nlly  wilh  the  common  Ian  by  compelling  a  dinoorery  which  nu^ 
ion*  rourtB  to  di>.'idi'  acoor<li:i)t  lo  thp  r^al  fuels  and  juaticeof  the  case;  w  wbero 
iTer7  ia  to  tuwiTtain  whrihpr  the  dprrnilant  did  not  promiM  to  marry,  (Forruat, 
)  or  tt>  disprove  tlii'  defoiidAnt'ii  pl^a.  that  he  had  made  no  pronuie  within  aix 
id  to  ainijifl  biin  to  hIaIo  whtilh^r  he  hui  not  promiicd  within  that  time.  (5  Had. 
I  be  hai  a  rif:bl  to  jirotert  hiiiiH'lt'  In  equity  by  the  alalule  of  limitationa  from 
Ty  aa  lo  tbe  orijiinul  coiiMitution  of  the  debt,  or  whether  it  haa  aince  been  paid. 
31.     ■'vt  ht-  may  be  mguirod  lo  dincloae  wliether  ho  i*  an  alien  or  not,  (2  Vet. 

4'J4:t  ■  ....  ...... 


will  Ihe  court  compel  a  di«cove»y  ii 
nal  inxN-ediiiK^.  2  V.-h.  i'J'^.  Vidt  Mitf  PI.  IdU.  It  exerdwa  concurrent 
ion  in  ji^riH-lualin):  li-Ktinioiiy  in  danjii'r  of  being  lost  before  it  can  be  uaed:  by 
ig  pro|R-rty  durinit  litiKolion;  liv  couiileracting  fraudulent  jud^enta;  by  aet- 
nd*  to  opprewivc  liiiguiion;  and  iu  casee  of  fraud,  accident,  mutake,  account, 

elaim>  <-Wiuiir  jurwiicivn  in  mHlIom  of  trust  and  confidence,  and  whenever,  npon 
nple*  of  univfr>Al  ju-iiiv>,  tlii-  intrrforpnce  of  a  court  of  judicature  i*  neceaaary 
It  a  wrong,  and  the  ixwitive  Inw  i*  silent.  1  Fonb.  Kq.  p.  0,  n.  (f.) 
atl*T4  nrer  H-hii-h  thi*  court  nf  chiincery  maintains  an  equitable  juriadiction  havo 
Miged  in  the  follimin^  ul]>lintH>tical  order;  and,  as  Ihia  analyaU  haa  tbe  roeon* 
m  of  |>rariii-al  uiiliiy,  wo  iiliall  proceed  to  embody  tbe  princip*!  rutea  and  <!»■ 
nder  earh  heail  res  jut  lively. 


on»*ST  ufD  HmiKS. — By  ari-i<l<'nl  is  meant,  where  a  caae  b  diitingniahed  fkrom 
'  tba  like  nature  by  unu!>uttl  cir-uiniiiunceii ;  for  the  court  of  chancery  cannot 
tlM  nmiDuof  ihv  i-oiiinion  Imr.  bii-auae  of  gi'neral  inoonvenienc«  i  but  only 
■  ohaerratiOD  of  a  rule  ■■>  atii-udi-d  with  some  unuHual  and  particular  inoonT*- 
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equity  court  of  the  exchequer;  with  n  distinction,  however,  us  to  Bome  few  mit- 
tcrs,  peculiar  to  each  trihiinal,  and  in  which  the  other  cannot  interfere.  And. 
first,  of  those  |)cculiitr  to  the  chancery. 

U]>  a  liond  so  lost,  or  il  cut  roved,  n^iain^t  miretioa,  tliougli  tlie  principal  be  out  of  the  jurU- 
dilution.  3  Atk.  l»3.  1  f'li'  Cii,  77.  9  Ves.  4G4.  Bondtt  made  Jainl,  inetcBd  of  »evenJ, 
mav  be  nioditipd  according  to  intent  in  tome  coses.  2  Atk.  33.  9  Ves.  118.  17  Vet. 
514.     1  M.-riv.  5(H. 

BouKilana,  dV. — Eijuitjr  will  oxcertain  the  boundarie*,  or  At  the  value,  where  landi 
have  been  intvnnixed  1-y  uiiitj  of  paiMtHrion.  'i  Meriv.  SOT.  1  Uwaiiat.  9.  8o  to  di>. 
tiiiguish  copyhold  from  I'n-ehold  lantU  within  the  manor.    4  Ves.  180.     Nels.  14. 

I'ciialiu-K,  yurffilim,  dr.,  in<-urrcd  bv  R<x-idi>nt,  are  relieved  against,  (2  Vem.  SM.  I 
Stra.  4M.  1  lii-o.  C.  C.  41S.  2  Sch.  i  I.ef.  OSS.)  where  the  thing  may  be  done  afl«* 
wards,  or  o,  oonijicnNiIion  made  lor  it.  1  Ch.  Cn.  24,  2  Ventr.  352,  9  Mod.  22.  18  V». 
03.  But  no  relief  ix  given  in  the  ciHe  el' a  voluntary  comnoitilion  payable  at  a  fixed 
ppriiKl.  Ambl.  ;!32.  Si-e  1  V..ni,  2111,  2  Atk,  527.  3  Atk.  &«.  Iti  Ve»,  372.  Rjuilj 
will  not  relieve  ugninst  tlie  p:)vmi>nt  of  stipulated,  or,  as  tiicynro  Rometimen  cbIImI,  liqui- 
dated, damat'e!-.  [2  Atk.  Itl4.  Fin.h.  I L7.  2  Clia.  Cii.  108,  6  Rro.  P.  C.  470,  1  Cox.  ST. 
Sltoi.  iP.  34ti,  3  Atk,  31IS:)  anil  I'nrfeiturea  under  actit  of  juirliament,  or  condition!  in 
law.  whii-h  ilo  not  uilniit  of  r(>ni]K-n..iutioii,  or  a  forfeiture  wliioli  may  be  considerctd  u  i 
limitation  of  an  oiitule,  which  di'Icrniinea  it  when  it  happens,  cannot  be  relieved  agaiiul. 
1  Ball  ft  Bat.  373.  478.     I  Stra.  447,  4S2.     riw.  Ch.  574. 

Mif'ake. — A  di'l'eotivc  i-onvi'vamw  tn  eliarititb!i-  vtftt  in  alwavn  aided,  (1  Eden,  14.  2  Vera. 
75S.  rrce.  Cli.  Hi.     2  Vcrn.  453.     Hob.  13ti;)  but  neither  a  mistake  in  a  fine  (if  a~ 


death  of  coniiHor)  or  in  the  names  in  a  recovery  is  supplied,  especially  against  a  pui- 
cliaMir,  (2  Vem.  3.  Ainbl.  lOi)  nor  nn  erroneous  recoTcrv  in  the  manorial  court.  I 
■Vem.  ;Mii .  Mii'tukes  in  a  deed  or  c-ontrnet,  foundeil  on  goodeoniideralien,  may  be  rectified. 
1  Vex.  317.  2  Atk.  2li>I.  And  if  a  liargain  and  sale  be  made  and  not  enrolled  within  nix 
montha.  pquily  will  com]>cl  the  vendor  to  make  a  good  title  by  executing  another  bar- 

Kin  and  sale  whicli  may  Ih>  onmllpd,  d  Vcm.  74S.  A  i>onreyance  defective  in  form  nitj 
rectiftrtl.  (1  Kij.  Abr.  32l>.  1  P.  W,  279,)  eien  against  awignees  (2  Vem.  554.  1  Atk. 
Ifi2.  4  htn.  C  C.  472)  or  againnt  representatives.  I  Anat.  14.  So  defects  in  snrrenden 
of  copvhnld.  (2Vi-rn.  .IIU.  Salk.  44'.l.  2  Vem.  151.)  but  not  the  ominsion  of  formalitiM 
rniiiiriil  by  m-t  of  iwrliament  in  conveynnce*.  5  Ves.  240,  3  Bro,  C,  C.  571.  13  Ve* 
68M.  15  Vi>s.  IK),  b  Ves.  745.  11  Ve:t.  (i20.  Defects  in  the  mode  of  conreyanoe  may 
be  reniedkilL    4  Ilm.  0.  O.  382.    So  the  execution  of  lowers,    2  P.  Wrai,  623. 

2(j,  AccticvT. — Mutual  dealings  and  demanils  between  parties,  which  are  too  complex 
to  be  aceunitelv  taken  by  trial  at  law,  mev  be  ailjUHted  in  equity,  (1  8ch.  t  Lefroy.  3U0. 
13  \m.  278,  27!i.  1  Miul,  Ch.  8li,  and  note  (i.) ;)  Wt  if  the  subject  be  matter  of  eet-ofTal 
law,  anil  i-aimbli- of  )>ro(>f,  a  bill  will  not  lie,  (GVox.  136;)  and  the  difficulty  in  «<ytutin| 
the  ai'coiml  couKtitutes  no  legal  objection  to  an  action.  5  Taunt.  481.  1  Harsh.  115.  i 
Cantp.  238, 

^kl,   FRAvn. Ki|uily  ban  so  great  an  ablinrrence  of  fraud  that  it  will  set  aside  its  owi 

<lecr<>m  if  founih-ij  tfiereuiKin ;  and  a  bill  lies  to  vacate  let tent-j latent  obtained  by  fraud 
13  Vin,  Abr.  543.  pi,  U,  I  Vem.  277,  All  deceitful  praclicoa  and  artful  devicea  eontrai] 
to  the  jilain  rules  of  common  honcty  are  fruuils  at  common  law,  and  punishable  there; 
iiut  for  siinii-  frniuls  or  dii't'ltx  tln-n-  is  no  renieily  at  law,  in  which  case*  Ihey  are  cog. 
iiiutble  in  iniuitv  iix  one  of  the  cliicf  bninehcs  of  it»  original  jurisdiction.  2  Ch.  Ca.  1<UL 
Finch,  nil.  2  P,  \Vm*.  27i".  2  Vern.  189,  2  Atk,  324,  3  P.  Wms,  130.  Bridg.  Ind. 
tit.  Fraud,  pi.  1.  AVIuti-  a  p>-rsoii  is  prevented  by  fraud  fh>m  executing  r  deed,  equity 
will  h'ganl  it  la  already  di>nc.    I  .lac,  ft  W.  ',>9. 

1.  'thieltrt  an-  in  no  cnne  iierniitteil  to  purchase  from  themselrea  the  trust  estate,  (1 
Vern,  4fi->.l  nor  their  soliiiltir.  (3  Mcr.  2011:)  nor  in  hankraptCT  are  the  eommissionen 
III  Vif  till)  or  Rwicnii's.  |tl  V.s.  I'.27,)  ni>r  thinr  !iolicitor».  (10  Ves.  381 ;)  nor  committee 
or  kei-i«>r  of  a  hinatic.  (i:!  Vi-.  I.V..)  nor  an  executor,  (1  Vea.  t  B.  1,0.  1  Cox,  134.) 
nor  pHcrniirsof  charitie".    IT  Vc».  .'ilKl. 

•Miv  |".ir!..i,.iM/('i.i.^— Kriiud  in  transactions  between  attomw and  client  is  guarded 
av-ilin-l  IU.-.I  wat.-hfullv.    2  V.-.  ,lr.  2it|.    1  -Mad.  Ch.  114.  115.  116. 

;Ullv.  U-i-t.  .'Ci.'.irn,  dv.— hiiuiiy  will  prolecl  improvident  heita  against  agreements 
biiKliiii:  ><n  their  futim-  (>\|H>c-tiim'ii's  i]<>):oliatcd  during  some  temporary  embanassmen. 
i<r<»  kIi-'I  "Ui'Ii  a"n'i>iucnt  niaiiifi-'l  gival  inailei^UBCV  of  consideration.  1  Vern.  IGt).  3 
V.rii  -T  1  1'  Wins.  ;.H".  1  Br.i.  C.  C.  I.  2  Ve«.  I."i7.  It  will  also  set  aside  uneoual 
■■..tiiri.it  ol.laiii.'d  from  Kiilorn  ii«s|HH-tiiig  their  priie-money.  (Nowl.  Com.  443.  1  Hilt, 
■'■•'»  -J  V.-s,  281.  Mil: I  niid  the  loiirih  m-clinn  of  211  (ieo.  Hi.  c  24  declarea  all  bargatM, 
\\-  .-.•iiti-viiiii);  aii>  sliiii'.'  of  a  ]<ri<e  tiiken  from  any  of  his  miyesty'i  enemiea,  Jtc.  void, 

W.  (;i.,il\/t.i'i.'  Fruui)  between  guardian  and  ward  ii  alio  th«  ml^act  of  atiiot  oof' 
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1.  Upoo  tbe  abolition  of  the  court  of  wards,  the  care,  which  the  crown 
boaod  to  take  aa  guardian  of  its  infiint  tenants,  was  totally  extinguished  in  ererj 
frodal  view;  but  ^resulted  to  the  kinff  in  his  court  of  chancery,  toffether  r^^a^ 
with  the  general  protection(c)  of  all  other  infants  in  the  kingdom.    When    L^^' 

O  F.  M.  B.  27. 


in  the  court  of  chaneery.    For  the  details  under  this  head,  fee  1  book»  oh. 
and  imHm. 

Sthlj.  Immndioms, — In  a  modem  work  the  tul^ect  of  iiyunoUons  it  oontidered  under 
the  h#«d  of  fraud,  (nee  1  liad.  Ch.  125  ;)  but  it  seems  to  deserve  a  dbtinot  consideration. 
Ao  injunction  is  a  method  by  which  the  court  of  chancery  interferes  to  prerent  the  oom- 
mission  of  fraud  and  mischief.  The  exercise  of  this  authority  may  be  obtained,— Ut.  To 
slay  proceedings  in  other  courts.  2d.  To  restrain  infringements  of  patent.  3d.  To  slay 
waste.  4th.  To  preserve  copyright.  5th.  To  restrain  negotiation  of  bills,  Ac  or  the 
Imtsler  of  stock.  6th.  To  prevent  nuisances,  and  in  most  cases  where  the  rights  of 
othen  are  invaded  and  the  remedy  by  action  at  law  is  too  remote  to  prevent  increasing 
damage.  See  1  Mad.  Ch.  157  to  165.  An  injunction  to  stay  proceedings  at  law  does  not 
dlead  to  a  distress  for  rent,  (I  Jac.  A  W.  392 ;)  nor  has  equity  any  jurisdiction  to  slop 
goods  in  transitu  in  any  case;  nor  will  the  court  restrain  the  sailing  of  a  veisel  fionr  soeh 
parpoae  bv  ii\junction.    2  Jac.  A  W.  349. 

•chly.  iitffs  of  Peaee^  which  form  an  essential  check  on  litigation.  1  Bro.  P.  0.  266.  % 
Iko.  P.C.217.'Bunb.  158.  1  P.Wnis.671.  Prec.  Cba.  262.  18tra.404.  For  this  purpose 
a  perpetual  ii\junction  will  be  granted.  Bee  10  Mod.  1.  1  Bro.  P.  0.  268.  Tliis  bill 
flMDoi  hold  in  disputes  between  two  persons  only.  2  Atk.  483,  391.  4  Bro.  C.  C  157. 
ViB.  tit.  Ch.  425,  pi.  35.    3  P.  Wms.  156. 

7thly.  BM  t*f  Inierpleader  will  lie  to  i>revent  fVaud  or  injustice,  where  two  or  more  narttes 
dsia  adversely  to  each  other,  from  him  in  possession  ;  otherwise  it  will  not  lie,  (i  Mer. 
¥^:'  for  in  such  catte  it  i«  neccsi«ar>'  the  two  claimants  should  settle  their  ri^rbts  before 
t^  |i«-r««»n  hoKling  |>08ftcsKion  be  ro()iiir<Hi  to  give  up  to  either.  2  Ves.  Jr.  310.  Mitf.  PI. 
D.    i  Ma<l.  ^'h.  17.t.     AihI.  on  the  simie  principle, 

HhXy.  lUlU  iff  WnU  oj  (Asrtioran,  to  remove  a  cause  from  an  inferior  or  incompetent 
jsHMliction. 

y.hlj.  BtiU  to  perpetuate  tettimony  in  danger  of  biding  lost  before  the  right  can  be  ascer- 
tsai-<l. 

I'thlr.  B*(U  to  diMTorer  n-idnire  in  |>os(ie9sion  of  dofenrlant,  whereof  plaintiff  would  be 
otk«*nri*4»  wholly  <lepnve<l,  or  of  deedit,  Ac.  in  defendant'ii  custo<ly. 

llthly.  B^U  of  (^uia  T*mft^  for  the  purpoete  of  preventing  a  i>OKHible  future  injury,  and 
tUrt-bv  quieting  men's  mindn  and  estates,  Ac.     I  Mad.  Ch.  2:14.     Newl.  on  Contr.  93, 

12Uily.  B*IIm  /'ft  the  dt-livennfj  up  of  DeeM, — As  where  an  instrument  is  void  at  common 
hw.  a^  b*»ing  H^ain!<t  the  )M)licy  of  the  law,  it  )>elong!4  to  the  jurisdiction  of  equitv  to 
'^l^r  It  to  l»e  «h'liv«»re«l  ui».  11  Vt^.  5;i,>.  In  Miiyor.  Ac.  of  Colchester  vs.  Lowton,  lord 
£Mir.n  cgivit,  *'  My  otiinion  hax  alwayn  )>een  (ditl*eriiig  from  others)  that  a  court  of  eouity 
kst  jur&f4iicti<m  sn<l  duty  to  onlor  a  void  dee<l  to  be  delivered  up  and  placed  with  those 
^h^  f»ro|wrty  may  be  allected  by  it,  if  it  remainn  in  other  hanos."    1  Ves.  A  B.  244. 

l:th.  hdls  for  ap/tnrtkonthent  or  eonthbuuon  bi^tween  |>ersons  standing  in  particular 
rtUt:on*  *»ne  to  another,    o  Ves.  7*.^    2  Freera.  117. 

Uth.  Kor  <^«r/T  an<l  futrtitum. 

I'-Itj.   To  e<tabli>«h  numiuus. 
iMh.   BilU  to  marshul  S'TuntieA. 

ITtb.  BilU  to  n**fure  pr*>i»erty  in  litigation  in  other  courts.     And 

I*ih  and  lastly.  hilU  to  (^omiH'l  lonl?*  of  manors  to  hold  courts,  or  to  admit  copy* 
Wwt  and  bilU  to  n'ver»e  err(»ntH>us  judgments  in  copyhold  courts.     Vide  1  Madd.  Co. 

Uh.  Nr%%T*. — Tlie  protection  and  care  which  the  court  of  chancery  exercises  over 
3  lint*  Kav^  alreatlv  bo«*n  in<'i<lentallv  notice<i.     Vnie  1  lKX>k,  chi*.  xvt.  xvii.  and  notes. 

B'sru  «>r'  fhurt. — To  muke  a  child  a  wiini  of  court,  it  i»  sufficient  to  file  a  bill ;  and  it  is 
t  «yifit4>inpt  to  marry  a  ward  of  <*ourt,  thouf^h  the  infant's  father  be  living.  Ambl.  301. 
Tk*  court  oi  rhanc<>ry,  ri*presenting  the  kin^  as  p,trft,s  ftalriir,  has  juris<iiction  to  control 
1^  nidbt  of  the  father  to  the  {M>s^*efiHion  of  his  infant :  but  the  court  of  King's  IWnch  has 
■ot  aav  pcMlion  of  that  delegated  authority.  The  (vturt  of  chancery  will  restrain  the 
fblbrr  frvjoi  removing  his  child,  or  doing  any  a<*t  towards  removing  it,  out  of  the  juris- 
4suo<i  <M»  will  the  court  refuse  the  {xisHession  of  the  child  to  its  mother  if  she  has 
vnAdrawB  herself  from  her  husluind.  U\  V««s.  o2.  Co.  Litt.  89.  ^a.)  n.  70.  2  Fonb.  Tr. 
£a£4.a.<a.)  2  Bro.  C.  C.  4^*.  1  P.  Wms.  7<»5.  4  Bro.  C.  C.  101.  2  P.  Wms.  102.  The 
Uitts  Its  jurisdicticm  over  the  proi>erty  of  a  ward  of  court  after  twenty-one,  if  il 
in  coortv  aD<i,  if  the  ward  marries,  will  order  a  proper  settlement  to  be  madUb  or 
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therefore  a  fattioi-loss  diilil  lins  no  otliur  guardian,  tlie  court  of  chancery  has  a 
nght  to  appoint  one ;  niid  from  all  proceeding  i-elative  thereto,  an  Bp|ieal  lies 
to  tlic  houM  of  lordD.  The  eouit  of  exclicqucr  can  only  ap])oint  a  guardian  ad 
litem,  to  manatee  the  deteiice  of  the  infiuit  if  a  suit  be  commenced  aguintit  him; 
a  power  nhieli  iu  incident  U>  the  jurisdiction  of  every  court  of  justice  :(d)  but 

reform  an  improper  one,  imleKH  the  ward  contieiils  to  the  oettlcmont  either  in  court  or 
under  a  commitiMon.  2  Sim.  &  Ntu.  1^3.  n.  (h.)  In  ea!<e  the  hiubimd  a^Mgn  the  property 
of  the  wife,  wlio  in  a  ward  of  court,  it  slmlt  not  prevuil.  but  tlie  court  will  ilircrt  even  tlie 
whole  of  the  proiierty  in  quextion  lo  Iw  isetllcd  on  tlie  wife  and  her  cliildren,  and  tli« 
assignee  will  not  he  entitled  even  to  the  arrcar  of  interest  accrued  since  the  mnrriase. 
3  Vea.  506. 

dth.  SrEciFic  PcRroRHAXCB  OF  Agreements. — The  juri»diclion  of  the  courts  of  equitvio 
matters  of  this  kind,  though  eortainly  an  anoient  hh  the  reign  of  Edward  IV.,  did  not 
obtain  an  unresiKting  niid  UTiifonii  ucouiescenue  on  llie  [lart  of  the  public  till  many  yean 
afterwords.    See  1  Uoll.  Rep.  :i54.    2  ib.  44:).    Latch.  IT'J. 

Ilca(t<i. — ThuH  c<]uity  enloreeti  agrcemeiitH  for  tho  purchase  of  lands,  or  things  which 
relate  to  realties,  but  not  (geneniUy)  iliosc  which  relate  to  personal  chattels,  as  the  Mie 
of  etoclc,  com,  Lom,  &<:.:  in  such  cahcs  the  remedy  is  at  law.  'i  Atk.  383.  Nenl.  Conir. 
87. 

That  which  is  agreed  to  Ite  <lone  is  in  equity  considered  as  already  done,  (2  P.  Wnu. 
222;]  and  therefore  when  a  liushanil  covenants  on  his  marriage  to  make  a  settlement 
charged  ti{ion  Im  lands,  which  he  is  aflcrwHrds  iircvented  from  completing  by  sudden 
death,  the  heir  shall  make  Nttlsfikction  of  the  settlement  out  of  the  estate,    lb.  £13. 

PcrniHaltg. — In  agreements,  with  penalties  for  the  breach  of  them,  it  is  necessary  10 
''  ''  ;uiAh  the  cnsesof  a  penalty  intended  as  a  security  for  a  collateral  oliject  from  thoss 
■'  ■-   ct  itself  li.iH  auoiK  ' ''     '  '  ■  '   ■'  -■  '    ■ '  ■     '  ■   - 


where  the  contract  itself  li.is  auaiai  Ihe  damaga  which  the  jMirty  is  to  pay  upon  his  doing 
or  omitting  to  do  the  jMirticular  act.  In  tliese  latter  canes  equity  will  not  interfere  either 
to  prevent  or  to  enforce  the  act  in  ([uestion.  or  to  restrain  tlie  recovery  of  damages  nfter 
they  liave  become  due;  but  in  the  former,  where  it  plainly  appears  that  the  specific 
|)erforniance  of  that  act  was  the  iiriniary  olgect  of  tlie  agreement,  and  the  penalty 
mtended  merely  to  o)icrato  as  a  collateral  security  for  its  l>eing  done,  tliough  at  law  the 
party  might  make  his  election  either  lo  do  the  [mrtieular  act  or  to  pay  the  penalty,  a 
coui't  of  equity  will  not  jiermit  him  to  exereiiie  such  riglit,  but  will  comjiel  him  to  ]<er- 
form  the  object  of  the  agreement.  Newl,  (i>ntr.  cap.  17,  Thus,  as  the  principle  whereon 
a  specific  jierformance  of  agreement  relating  to  (icrsonals  is  refused  is  that  there  is  oi 
complete  a  remedy  lo  be  obtained  at  law,  tlierelbre,  where  a  party  sues  merely  on  a 
nicniorunilum  of  agrttcnienl.  (a  mere  memorandum  not  lieing  regarded  as  valid  at  law.) 
a  court  of  equity  will  give  relief;  for  et|uity  suiters  not  a  right  to  be  without  a  remedy. 
3  Atk.  :iK2,  3t<3.  But  it  is  only  where  the  legal  remedy  is  inadequate  or  defective  that 
courts  of  equity  interfere.  H  Ves.  Ili3.  Equity  will  not  enforce  an  agreement  for  the 
translor  of  Ntwk,  (111  Ves.  Itil :)  liiit  it  has  been  held  that  a  bill  will  lie  for  performsnc« 
of  ogreement  lor  iiurcli»i>e  of  govern  men  t-stock  where  it  prays  for  the  delivery  of  the 
ccrlilie^fii  which  give  llie  legnl  title  to  stock.  1  Sim.  k  Stu.  09t1.  And  it  seems  Ihe  court 
will  entertain  a  suit  for  the  s]M>eitic  jterformnncenf  acontract  for  the  purchase  of  a  rlebt. 
5  Price.  32^).  .So  to  sell  the  good  will  of  a  trade  and  the  exclusive  use  of  a  secret  in 
dyeing.  (1  Sim.  *  Stu.  74:)  but  not  without  preal  caution.    See  1  P.  Wms.  1«1. 

0th.  Tri'sts. — Tru>ls  mar  >"■  crealeil  of  rod  or  pcmonnl  estate,  and  are  either,  Isl, 
Krprftt;  or.  2d.  ImiJUil.  t'nder  the  head  of  implied  trusts  may  be  includml  all  resulting 
trust:),  and  all  such  trii»ts  as  are  not  exjiree.*.  t](]>ress  trusts  are  created  by  df«ed  or  srill. 
Imi>lic<l  IrusiH  arise  in  gi'tieinl  by  construction  of  law  upon  tlie  acts  or  situation  of  pa^ 
ties.    I  Mad.  Clia.  446. 

Ijinalift. — I'lie  custody  of  the  ]>er.'ons  and  estates  of  lunatics  was  a  power  not  orisinslly 
in  the  crown,  but  was  given  to  it  by  otatute  for  tlie  l>enetil  of  the  suliject.  1  Itidgw.  P- 
C.  224;  rldil.  2  [nst.  14.  And  now.  by  (he  statute  t/f  prfroffatird  trgit,  (17  Bdw.  II.  c.  91 
ll\)  tlie  king  shall  have  the  reiil  estates  of  idiots  to  his  own  use,  and  he  shall  provide  fnr 
the  safe  keening  of  the  real  eHlateii  of  Innntics,  so  that  thev  shall  hare  a  competent  main- 
lenance.  and  the  residue  in  to  be  kept  for  their  use.  1  Uidgw.  P.  C.  519,  53^.  A  libenJ 
application  of  tlie  ]>roiierly  of  a  luiiiilie  is  ma<le  to  secure  every  comfort  his  situation  will 
admit,  (0  Ves.  8.)  without  regard  to  exjieetants  on  estate.  1  Ves.  Jr.  2117.  The  poweref 
the  chancellor  exteii<ls  to  making  grnnls  from  time  to  time  of  the  lunatic's  estaie,  aoc. 
as  this  power  is  derivctl  und<-r  the  stgn-mnnual,  in  virtue  of  the  prerogative  of  the  nown, 
the  chancellor,  wlio  is  u:<unllv  inviiilitl  with  it,  is  responsible  to  the  crown  alone  for  the 
right  exercise  of  it.  IVr  IA'.  lliinlw..^  Atk.  G35.  It  is  said  that  since  Uie revolution  the 
king  has  alwuvs  granted  Ihe  surplus  profits  of  the  estala  of  on  idiot  to  Mmw of  hia  family. 
Kidgw.  P.  C.  31'J,  App.  note,  (l.J 
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vWn  Um  iBtorest  of  a  minor  comoa  bofore  the  court  jodiciillT,  in  tho  progrcM 
of  a  canw,  or  upon  »  bill  for  that  jpurpose  filed,  eithor  tribanal  indiaoriminataly 
vill  tak«  carp  or  the  property  of  the  infant. 

2.  As  to  idiots  and  lunafict :  the  king  himnelf  nned  formerly  to  oomniit  the 
eaatody  of  them  to  proper  committor,  in  every  particulnr  case;  bat  now,  to 
aToid  M>licitatJonB  and  the  very  ithadiiw  '>('  undue  partiality,  a  warrant  is  iuned 
by  the  kitif^f)  nndcr  his  royal  Hign-ni:i;nnil  to  tho  chancellor  or  keeper  of  hia 
•cal  to  perform  this  office  for  him ;  anil,  if  ho  actH  improperly  in  granting  such 
mioHioM,  the  complaint  muMt  be  made  to  the  king  hlmneif  in  coancil.(/)  Bat 
tbe  pn-viuuM  proceedings  on  the  commixiiion,  to  inquire  whether  or  no  the  party 
he  an  idiot  or  a  lunatic,  are  on  the  law  Hide  of  the  court  of  chancery,  and  can 
Doly  be  redreased  (if  erroneouM)  by  writ  of  error  in  tho  regular  coarso  of  law.' 

(•)  Bh  bunk  L  ck.  1.  Cr,ip.Wiu.l<n.    Ih  lUi.lr.XiT. 

nith'ifj, — Thi»  ppncml  oonlrolling  power 
■  duriir  rp^lat^  by  jtovernrm  un'lor  a  charier,  uiile**  they  haveaUo  the  management 
af  lltf!  n-renuiw  and  abuw  tlieir  IniHt ;  wlijnh  will  not  br  prmuroed,  hut  muat  be  appa- 
nat  and  niade  out  by  f^i(lt>ni«.  2  V>^.  Jr.  42.  Tlie  hitrnial  management  of  a  charity  i« 
tkr  ^iclu>ive  ituliject  of  vii>iIorial  jiiriiKlictinn :  but  uniler  a  trust  aa  to  the  revenue,  abuMi 
kf  nuKappUcation  u  controllefl  in  chancery.     2  Vea.  Jt  B.  134. 

llrembri. — Where  an  uxt-cutur  haa  aii  cxpreiw  Icfiacy,  the  imurt  of  chancery  looka  upon 
im»A  a  tniaiee  with  n-gard  to  the  Kiiriilu»,  and  will  i nuke  him  account,  though  the  apiri- 
iB4l  murt  ba«  an  Hu<-h  |iower.  1  P.  Wmn.  7.  And  where  an  eai<euior,  wbo  was  directed  to 
b^  out  tbo  t4«tator'i<  peruinnlty  in  the  fund*,  unne<H>iwuily  anld  out  Rtook,  kept  Urge 
Wlaarva  in  hi*  band,  and  re^iKled  |«ymi-nt  of  <b-bta  by  false  i>n'tencea  of  oulalanding 
^nnand*.  be  wm  i-bartieil  witli  livi>  \vr  <M*nt.  inlenwt  nnil  owt*.  but  the  court  rera'>e<l  In 
sak^  r,,U  in  lb,-  acfouul.     1  Jw.  A  W.  JiSll.     And  mf,  on  tl.i»  «ubjecl.  a,Ut.  'i  book, 

JKj-j'a'rnj  Aa/H.—Thf  ti-ntulurs  wli.ile  i«Tscinnl  iiroj^rty.  wliethi-r  dvris<-d  or  not.  in 
!»-:.  (■■tb  'in  law  mid  .-luitv,  l.>  wbiili  cn-.lilors  l,v  Mni|.le  n.nlnu-t.  or  t.f  uiiv  biKliir 
•fJ^r.  may  liuv.-  rwN.urM-  fi.r  Ihc  »nli-fu<linii  of  ihiir  ilfm:ind4.  »ul  tin-  teniutor  may, 
li.^'^r  and  •■xplii-jt  wnnU,  I'Xi-miil  bi"  p-rviiiidty  from  [inymi'nt  nf  di'litii  as  M|;ain«t  tli«> 
•ini-n.  iif  hi*  n-ally.  Ilioii^h  mil  n*  nfiuinA  eri'iliturt.  Thi-  rul<-  in  iiitiiiy  ii,  thul  in  caM> 
•ii-ii  .if  a  api'.-i.dty  di'lil  thi-  [HT'nn.iI  axwiM  i>hall   lie  firi't  Hi']ili>il,  and  if  dclii'ieni,  and 

IVr>-  t-r  nn  il'-vi-*-  fill  \n\ nl  nf  dcbtii,  llie  lii'ir  rhiM  lln'ii  In-  i'bur)(i-d  for  asxela  dt.-- 

».>T,.1»|.  -Z  .\tk.  4Ji>,  Ui  y..r  hmU  ar.-  in  e<,uity  a  fuvounsi  fund,  in^.mii<b  lliut  the 
^•.!  It  l.iw  or  .l.-viM-.'  of  a  niiirldCDr  niav  <l<-mimd  to  have  ili<'  i-itiit.-  iii<>rtpiti<'<l  bv  hui-Ii 
1-'  -  -T  himx-lf.  •t'-uri-I  inil  nf  ili.'  jmison'ulty,  Vin.  At>r.  lit.  lli'Jr.  t'.  |il.  i'l.  1  Atk.  tnl. 
.Ui  X  -[-■  ifiij  >l*-vi-'<v  iif  a  iiioriic.ijiiil  i-ritulf  is  I'liiith-i)  to  liavi-  it  t-xoniTulM  out  of  real 
if^-..  >l->r.-iid<-<l.  :;  Alk.  4:111.  l::',i.  Hut  at  bw  thi-r>-  h  no  Huch  distinction  of  favour 
t  "a  i"i  Ijnd-:  a  Ixind-i-rfnlitiir  injiy  if  be  pleuse  iir-x^et-'l  iinniediiit<4y  ajrainst  the  heir 
»Jt,*-ii  •uinti  Ihf  jBT^onal  r'-i-rr*i'iilaliv.'  of  bix  deeiMWHi  dchtor.  As  to  the  order  in 
■b.  -.  r-ql  iv't-t*  >h;dl  }■"  a)i]>li.Hl  in  i><|iiiiy  for  payment  of  deliK  (after  exbauntinit  the 
[•r*-rnl  rff.-«-t«.  Mii>|iiRiii|[  tlii-u)  mil  4-xenipt<^l. j  the  HfiH-nil  rule  in.  first  to  lake  bind* 
'Ki.-il  •iiiipjy  for  ihitt  jiiir)><i.iii,  then  liind*  <b-<iii-nd<'d.  and  lazily  <-HtBt<v  s]iecilindly  de- 
ij.- 1,  ^1.  n  tli»U(.'b  llti'V  are  ■i.—-r.i''y  rharj,-.!  irilli  ll.^  jii(v""'x(  nl  iM,l:     •!  llro.  i!l'>."l, 

i.. i,-.,l.|,.  w-rt.  an-  Mi.b  «»  :il  Iniv  ninii..!  !«>  r.wh.Hl  liy  a  i-n-iiiKir  t»  a d.-vi»o  in  trust 
t.  f*i  -l-tit>  of  an  •^guitr  iif  ri-'lfiuplion  su)>|>'et  to  «  nio'rtjiiifit-  in  »i-^,  or  where  the  dr- 
^•s:  .■  >.Mk-n  l-v  -j.  dnvi.e  to  .oil  for  the  iMtvin-nt  of  del.l*.  1  V-ni.  411.  t  I'h.Co.  V», 
t     :-A:k. -.-■•.     Itut  l.iiid-.K.ol.'vi'.'.l.  Hnt>J>M'l  to  »  mort|.'.tiii-/Ty'uri.  ar.- /^VaiHels. 

ill  .-.;■-,. — .'4i-e  ili>>  i-<iri>i>lii  lilt  ion  uri,  Ili  iJro,  IV.  f.  Ill,)  i-imiiiiem'iMi:  ii*  o|><'raiion 
•  -.;.  ;L.   p'— .  Ill  y.'ur.  mid  ttio  d<H'i~ioii<  ap]>li<'uK1e  lo  ili  *-vt-rul  I'liui'iiiieiitH.  anlf.  2  book. 
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An  I  t.y  •.  3i'i  of  tt.e  xaiiie  niiiiiite.  lb''  jKr-Mii-  l-v  wli^".'  nutb'irity  nnv  lalient  shall  be 
WiT-n-l  into  the  rati-  of  tin-  kiep.T  of  miy  li.'.ii— <|  hnune  for  tbo  nTojilian  of  the  in- 
mm.  arv.  andrr  like  pain.  rf|uir<-d  in  iH-rHoii.  or  l<y  some  other  perHin  apfiointed  in 
TAiof.  anirt  bawl  and  wut,  to  vir-it  sui-li  jwrMui  once  at  least  e*ei7  six  montha  during 
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8.  The  king,  tiR  parens  jxJtrite,  has  tlio  goncral  snporintendonco  of  all  charitift^ 
which  ho  cxerciBCH  by  the  keeper  of  hiH  eoiiseicnce,  tho  chancellor.  And  then. — 
foro  whenever  it  i»  iieeceunry,  tlie  attoniey-(;e[ienil,  Bt  tho  relation  of  some  in — 


fonnant,  (who  is  usually  called  tho  relator,)  tilcB  ex  officio  an  information  iti  th 
court  of  chancery  to  have  tlio  charity  piiiperly  cstabliHlied.  By  statute  also  4S- 
Eliz.  c.  4,  authority  is  given  to  tho  lord  chancellor  or  lord  keeper,  and  to  tins 
*J.'>S1     chancellor  of  the  duchy  of  Lancaster,  respectively,  to  grant  'comniis— 

~  -'  BiooH  under  their  suvernl  seals,  to  inquire  into  any  abuses  of  churitablo 
donations,  and  rectify  the  same  by  decree;  which  may  bo  reviewed  in  tho 
respective  cooits  of  tho  several  chancellors,  upon  exceptions  taken  thon-to. 
But,  tliough  this  i.sdonc  in  the  ]>etty-b«^  office  in  Ihccourt  of  chancery,  beeaune 
the  commission  is  there  returned,  it  is  not  a  proceeding  at  common  law,  bat 
treated  as  an  original  cause  in  the  court  of  equity.  Tho  evidence  below  in  not 
taken  down  in  writing,  nnd  the  respondent  in  his  answer  to  the  exceptioiiif  mar 
allege  what  new  mutter  ho  pleases ;  upon  which  they  go  to  proof,  and  cxnniiii« 
witnesses  in  writing  upon  all  the  matters  in  issue :  and  the  court  may  decree 
the  resiHindent  to  pay  all  the  costs,  though  no  such  authority  is  given  by  the 
statute.  And  as  it  is  thus  eonsiilei'ed  us  an  original  cause  throughout,  an  appeal 
lies  of  course  fnim  tho  chancellor's  decree  to  tho  house  of  peer8,(^)  notwithstaud- 
ing  any  loose  opinions  to  tho  contrary. (ft)' 

4.  By  the  sevenil  statutes  relating  to  bankrupts,  a  summar)'  jurisdiction  is 
given  to  the  chancellor  in  many  matters  consequential  or  previous  to  the  eoni- 
missions  thereby  directed  to  he  issued;  from  which  the  statutes  give  no  appeal.* 

On  tho  other  liutid,  the  jurisdiction  of  tho  court  of  chancer^' dnth  not  extend 
to  somo  enuNOS  wlieiviii  i-olief  may  ho  liud  in  the  exchequer.  No  information 
can  L>c  brought,  in  chancery,  for  such  mistaken  chanties  as  aro  given  to  the 
king  by  Uie  staUitf.'s  tiir  Mnp])rcssing  superstitious  nses.  Nor  can  chanccij-  give 
any  relief  ugainst  the  king,  or  direct  uny  act  to  be  done  by  him,  or  make  any 
decroo  disposing  of  or  uH'ectiiig  his  property;  not  even  in  cases  where  he  w  a 
royal  trustee. (//  Such  causes  must  be  determined  in  tho  court  of  exchequer, 
"4*^1    ""  ^  ('**>i>'t  of  revenue;  which  alone  lias  ]k>w or 'over  the  king's  treasury 

'  -'     and  the  ollicei-s  employed  in  its  management ;  nnloss  where  it  pro)>erIy 

mtlnk^sniir.r-Psl^lSt.  niiprmtUm  r.r  RurCirJ  n.  P,  lliiEEin^  n.  Turk  Bii[l4lBjcii'  CuDiMiit.  rinr.  H  iVL 
Lmlkil. 'lii.r.»M«.  IT4U.  IVtn.     H".^  r,.  Atnimrij^riMnl,  diK.   2r  Vdt.  1;«I. 

(*l  i  Vrm.  11<(.  Lt|:litl»un  r>.  lunturjillviicni,  Oinc.  i  Maj.  1741. 


hii>cnnfiiiemi>nt.Bnd  tneiitT,  in  tlie,j«urnnl  ki>pt  nt  ijut^lihoiuc*  for  registering  theviiiu 
of  the  c<>mmi^>^irluel'?<.  llic  Aa.lv.  ol'  sucli  vi^il. — CiiiTTr. 

Tho  iiro«'Milili(;!i  of  tin-  riuirt  of  rliiincrv  in  llie  exeroiNe  of  this  tiranrh  of  its  juris- 
diction arc-  nii«r  n-pilsdil  1<y  ilic  sinmie  16  &  IT  Vict.  c.  70,  calU-U  "The  Lunacf  He^ 
kilion  A(-t,  liO::.'' — Kehm. 

*ThL>  lutOKt  imil  most  iin)>nrliinl  piece  nf  lepMntion  on  this  Bulijcet  is  "The  Chariuhl* 
Tnisrs  Act.  1M;I."  of  which  tin-  i.niH>ss.il  nltjpit  w  to  necurc  the  due  administration  of 
charilablf  tru^'tii.  nml  in  i-ertaiii  cufps  h  more  Lciielieiid  np]>lioutioii  of  charitable  funds 
tluin  that  )irfvii)usly  in  n]HTdtii>ii. — Kerk. 

'Thesilnmuiry  juiiiilictioii  of  tlu-<s)urt  of  equity  in  caws  of  bRnkriijitcy  muiit  he  per- 
soniillv  l■^(■rL■i^■<•ll  hv  th<-  i-lmnii-llur,  lord  ki'eiier,  or  the  lords  com  mission  eni  of  the  STivt 
K-al.    2W,H«1.I.  4I1II.— l-EimsTiAN. 

But,  l>y  Kiiit.  li:JW.lV.  c. '>ti,  this  jui'iifdictioniTns  transferred  to  the  court  of  bank- 

'  When-  till'  rl;rh(s  of  the  croivn  nrc  concerned,  if  lliey  extend  only  to  th»  snperin- 
tendeiice  uf  ii  )<ul>lii'  inisi.  :is  in  the  i-iise  of  b  cimrlty.  the  king's  attorney-general  mar 
III'  niiide  a  {uirly  to>ii~Miti  [liii~i'  ri);hlK;  jmd.  in  other  ouses  where  the  cinnvn  is  not  in 
]>nssi'i'-ion.  u  titl''  vc-t.il  in  il  is  n.it  iiiiiK'nehi-d,  nnd  its  rights  only  incidentnlly  roib 
o'nii-cl.  Il  hn'  gi'ni'i'idly  li>'i*n  ronsidi'n^il  that  llie  king's  attorney-general  nisv  be  mule 
■  {Kirty  In  ri-»|>e>'i  oftliox-  riglilH:uiid  the  pnictice lius  been  ncrnrilinjtlv.  1  P.  \Vnis.  44.1. 
Itut  wlii'ii-  thf  crown  is  in  )sfc'si>Miiiiiii,  or  any  title  is  vivted  in  it  wliirh  the  •uit  M-ek*  to 
divi-xi.  or  its  rightH  ni'i-  ihi>  imiiieiliiiii*  and  snle  olijiK-t  of  the  Huit,  (he  application  mutt 
Ik-  to  till-  kin^'.  by  |H<tiiiiin  of  right.  iltei'VC  m.  Atloiiiey-Oeneral.  mentione<l  In  Prnn  r>. 
l^inl  ]lidlinii<r<>.'l  Vt-s.  ^^'l.  44«.l  ujioii  which,  however,  the  crown  ms;  refer  it  t 


right. iind  innydin-ct  tliiit  the iittomey-geiienl  sliall  b«  made  a  parlT  to 
a  liuii  lor  (iiut  tiui'|i(isi'.  The  ijiicen  hiin  a\ro  the  Miine  preragative.  2  Roll.  Abr.  i!13. 
Mitf.  Ti'ent.  on  I'leudings  in  Chuix-cry. — Curibtiah, 
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Moiigs  to  the  daeby  court  of  Lancaster,  which  hath  also  a  similar  joriadiotioii 
m  a  oovrt  of  revenaoy  and,  like  the  other,  consists  of  both  a  court  of  law  and  a 
eowt  of  equity. 

In  all  other  matters,  what  is  said  of  the  court  of  eauity  in  chancery  will  be 
e(|ually  applicable  to  the  other  courts  of  equity.  Whatever  difference  there 
■ay  M  in  the  forms  of  practice,  it  arises  from  the  different  constitution  of  their 
ofloers:  or,  if  they  differ  in  an^  thing  more  essential,  one  of  them  roust  certainly 
be  wrong;  for  truth  and  justice  are  always  uniform,  and  ought  equally  to  be 
adopted  Dy  them  all. 

Let  OS  next  take  a  brief,  but  comprehensive,  view  of  the  general  nature  of 
flfmijf,  as  now  undersUxHl  and  practised  in  our  several  courts  of  judicature.  I 
have  formerly  touched  upon  it,(Ar)  but  imperfectly:  it  deserves  a  most  oom{rfete 
txnlicatiou.  Yet  as  nothing  is  hitherto  extant,  that  can  give  a  stranger  a  tole- 
rable idea  of  the  courts  of  equity  subsisting  in  England,  as  distinguished  from 
tbe  courts  of  law,  the  compiler  of  these  observations  cannot  but  attempt  it  with 
difidence :  those  who  know  them  best  are  too  much  employed  to  find  time  to 
vrite ;  and  those  who  have  attended  but  little  in  those  courts  must  be  often  at 
t  kMM  for  materials. 

Equity,  then,  in  its  true  and  genuine  meaning,  is  the  soul  and  spirit  of  all  law: 
fmtive  law  is  construed,  and  rational  law  is  made,  by  it.  In  this,  equity  is 
•rnonymous  to  iustice ;  in  that,  to  the  true  sense  and  sound  interpretation  of 
the  rule.  But  the  very  terms  of  a  court  of  equity,  and  a  court  of  laWf  as  con* 
Irasted  to  each  other,  are  apt  to  confound  and  mislead  us :  as  if  the  one  judged 
without  equity,  and  the  other  was  not  bound  by  any  law.  Whereas  every  (K>fi- 
sition  or  illuMtration  to  l>o  met  with,  which  now  draws  a  line  l>etWi'on  the  two 
jah^MlictioiiH,  by  setting  law  and  equity  ♦in  opposition  to  each  other,  r^ion 
Will  l«e  loiind  either  totally  erroneous,  or  erroneous  to  a  certain  decree.     ^ 

1.  Thus  in  the  tirst  place  it  is  8aid,(/)  that  it  is  the  business  of  a  court  of 
equity  in  Kni^land  to  abate  the  rigour  of  the  common  law.  But  no  such  power 
I*  t ■intended  tor.  Hard  was  the  case  of  bond-creditors  whose  debtor  devised 
•wftv  hi<  real  estate ;  ri^on>us  and  unjust  the  rule  which  nut  the  devisee  in  u 
UrtttT  condition  than  the  heir;(m)  yet  a  court  of  equity  had  no  power  to  inter- 
p'•H^.  Hani  is  the  connnon  law  still  sulwistin;;,  that  land  devi>ed,  or  descend- 
ini  to  the  heir,  shall  not  be  liable  to  simple  contract  debts  of  the  ancestor  or 
•1»*.  •Mir.  «  .  altlioiiixh  the  money  was  laid  out  in  puK'hasing  the  ver}'  land;  and 
tbit  lite  tatber  ^liall  never  innnediately  succcimI  as  heir  to  the  real  estate  of  the 
v.n.  :  I. lit  u  court  of  equity  can  j^ive  no  relief;  thoup^h  in  both  thest»  instances 
Thf  artitieial  reason  of  the  law,  arising  from  feodal  principles,  has  Unv^  ago  en- 
tijviy  ecasiil.  Tbe  like  may  be  obser\'ed  of  the  descent  of  lands  to  a  remote 
rvlstion  ot"  the  whole  blood,  or  even  their  escheat  to  the  lord,  in  preference  to 
llw*  ••wnt-r's  halt-brother ;(/))  ancl  of  the  total  stop  to  all  justice,  by  causing  the 
Mruf  i*»  dftnur^q)  whenever  an  infant  is  sne<l  as  heir,  or  is  party  to  a  n»ttl  action, 
la  all  ••u<  h  cases  ot'  iK)sitive  law.  tbe  courts  of  equity,  as  well  as  the  (*<mrts  of 
AW.  iuu!»t  »av,  with  L  lpiai»,(r)  **/i(/t'  qnidtm  jurqudtn  durum  emt,  9vd  ita  lex  scripta 
«f 

-  It  i«»  -iaid.-A)  that  a  court  of  equity  <letermine«  acconlinij  to  the  spirit  of 
tiir  ni!t\  and  n(»t  arcordin<;  to  the  strictness  of  tbe  letter,  ihit  so  also  does  a 
-:»viri  •>!  law.  Boib.  lor  instance,  are  equally  bound,  and  equally  profess,  to  in- 
v-]'r»-t  ^tiilute**  aiTordiii;^  to  the  true  intent  <»f  the  le«^islature.  In  general  law 
t_  t4^%  i'annf>t  be  foreseen,  or,  if  foreseen,  cannot  l»e  expn*sHtMi :  some  will 
ir.«*-  that  will  fall  within  the  *nieanin«x,  thou^rli  not  within  the  woitis,  (•♦lot 
'*i  ::..'  It  ;:;i<*hitor ;  an<l  others,  which  may  fall  within  the  letter,  may  U*  ^ 
'•  r.:rar\  to  \%\ta  meaning,  tboui^h  not  expressly  exrepliMl.  Thesi*  cases,  thus  out 
•'f  :i*^  letter,  art*  otten  said  to  be  within  ilie  equity,  of  an  act  of  parliament; 
sa-l  •'J  m-«^  within  the  letter  are  frequently  out  of  the  e^juity.     Here  by  equitjf 

»p'  l\M  p.  227. 
377.  (•;  Lprd  KbIm,  Prtec  of  Kt^itj,  IH. 
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we  mcnn  nothing  but  the  sonnd  interpretation  of  flio  law;  though  tho  words  of 
the  luw  ituclf  may  be  too  ;;eueral,  too  epcc-ial,  or  othonsisc  inaccurate  or  detect- 
ive. TboHC  then  arc  tlic  vanvn  wbieli,  as  Gi-otiuH(f)  sayit,  "  lex  non  exacts  definit, 
ted  arbilrio  boni  viri  p4'rmittil;"  in  onler  to  find  out  the  true  scn»e  and  meaning 
of  tho  lawgiver,  I\y>m  every  other  topic  of  construction.  But  there  in  not  a 
single  rule  of  interpreting  hiw?,  whether  equitably  or  strictly,  that  is  not  equally 
used  by  the  judges  in  the  courts  both  of  law  and  equity :  the  conetruetion  must 
in  both  bo  the  siinie :  oi-,  if  they  ilitter,  it  is  only  aa  one  court  of  law  may  abo 
happen  to  differ  fi>)ni  another.  Each  endeavours  to  fix  and  adopt  tho  true  ncnse 
of  tlio  law  ill  (question;  neither  can  enlarge,  diminish,  or  alter  that  seoso  in  a 
single  title. 

3.  Again,  it  bath  been  sai(l(u)  that  fraud,  acridtvt,  and  trvst  aro  the  proper 
and  ]ic<-u]iur  objects  of  a  wuri  of  equity,  But  everj-  kind  of  fraud  is  equally 
cognizable,  and  equally  advertc<l  to.  in  a  court  of  law;  and  some  frauds  an 
cognisable  only  there :  as  fraud  in  obtaining  a  devise  of  lands,  which  is  always 
Kent  out  of  the  c<|uity  courts  to  bo  there  determined.  Many  accidents  are  alM 
Hupplicd  in  a  court  of  law  ;  an,  losH  of  deeds,  mistakes  in  receipts  or  accou^t^ 
wrong  paymeiit»,  deatliK  which  make  it  impossible  to  perform  a  condition  lil«- 
rally,  und  a  niuhitudc  of  other  contingencies:  and  many  otinnot  bo  relievHJ 
even  in  a  court  of  er]uily;  as,  if  by  accident  a  recovery  is  ill  sutfercd,  n  dcviK 
ill  executed,  a  cuiiliiigciit  remainder  dcHtroyed,  or  a  power  of  leasing  omitted 
in  a  family  ^ctik'nu'iit.  A  technical  trust,  indeed,  created  by  the  limitation  of  ■ 
*J'I'1     '"^''■■"'"'  ■"*'■•  "'""  foi-cvd  into  *lbe  courts  of  equity  in  the  manner  Tot- 

'  ~-J  merly  menii'>ni.rd;(ir)  and  this  species  of  trust,  extended  b}' inference 
and  construction,  have  ever  F^inco  remained  as  a  kind  of  peculium  in  thoM 
courts.  Rut  there  art.-  other  trusts  wbieb  are  cognizable  in  a  court  of  law  ;  U 
depunits,  and  all  manner  of  baiJmentM ;  und  especially  that  implied  contract,  so 
highly  I lem-ticial  and  H«.'ful,  of  hiiving  undertaken  to  account  for  money  re- 
mved  to  another's  use ,(j-~)  wljieh  is  the  ground  of  an  action  on  the  case  almost  ac 
univerxully  remedial  as  a  bill  in  equity. 

4.  Once  more :  it  ha.t  bten  said  that  n  court  of  equity  is  not  bound  by  mlM 
or  precedents,  but  actr-  from  the  opinion  of  the  judge,{j)  ibnndcd  on  the  eireiim- 
stance  of  every  particular  case.  Whereas  tho  system  of  our  courts  of  equity 
is  a  laboure<l,ei>uneeti-d  syi-t em. governed  by  establish ed  rules,  and  bound  down 
by  prceedrnts  thmi  which  llicy  ilo  not  depart,  although  tho  reason  of  some  of 
tfiem  may  perbapiJ  be  liable  li)  objection.  Thus,  the  refusing  a  wife  her  dower 
in  a  truHt-cstate.l;)  yet  allowing  the  husband  his  eortexy;  tho  holding  tho 
penally  of  a  bond  to  be  nieivly  ii  security  for  the  debt  ami  interest,  yet  con- 
siciering  it  Mimetinies  us  the  debt  il.-ielf,  so  that  the  interest  shall  not  exceed  thai 
penally  ;i<0  the  dislingnisliing  between  a  mortgage  at  Jin  per  cmt.  with  a  claase 
of  a  leibielion  tu./vi«il  the  interer-l  be  ivgularly  imid,  and  a  mortgage  at /our />^ 
cint.  with  a  elaiise  ol'  enlargement  to  fire  il'tlio  payment  of  tho  inlen'st  be 
delerrerl;  no  iliat  llie  lin-iuer  shall  be  deemed  a  conscientious,  the  latter  in 
unrigbleiiris.  bargain  :i/')  all  tbexe.  and  other  cases  tlmt  might  be  instanced,  arc 

r*,..,!  ]ilaiiily  rules  i>f  po.-itive  law,  supported  only  by  "tho  reverence  that  it 
L  ■*■*  hhowiLaiidgeiieitilly  very  ]iiM))erIy  shown,  to  a  series  of  former  (let ermi- 
nut  ions,  that  tbeniliof  pi-ojierty  may  bennitorm  and  steady.  Nay,  sometimes  a 
jin-t-etlenl  is  m  sirietly  li'lluHe'l  lliat  a  mriicular  judgment  founded  upon  special 
ciriiimstances,'()  gives  rise  to  a  general  rule. 

In  short,  if  a  i-tjurt  ui'  e'juiiy  in  Hngland  did  really  act  as  many  ingenious 
wrilei-s  have  i#up|ir>si.'r]  ii  ■iioiu  theory  i  to  do,  it  would  rise  above  all  law,  either 
cnniiiion  or  statute,  and  be  a  inost  arbitrary  legislator  in  ever^'  particular  case. 
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■  Ikitfrnn  W  often  misUkeo.  OroUus,  or  Paffendorf.  or  anj  otiier 
it  ■UMn^T  Jarifpnidmicc,  wonld  hnvo  boon  im  liltl«  ablo  to  i]tiu«vor 
rn-Ugbt  tba  itysbmi  of  n  court  of  cqaily  in  Kn^land  an  tli<^  eralvni  of 
liw;  evpvciuly  a«  tlii?  nutionN  lwfi>re  inci)ti(»ni.nl  of  itio  cLnritutvr, 
pncdcc  of  A  court  of  uanlty  tvi^tw  formerly  adopted  and  iiropagatMl 
XwiUi  atipmtaiioa  of  ute  thing)  by  onr  priacipal  aniii]unri«*  and 
pelButa,(<i )  Ook«.(e>  Ifainbard.C/)  and  S«lden,  (y)  and  even  ttio  great 
limaalf.  fiat  Ibia  van  in  th«  infancy  of  our  courts  of  equity,  t^fore 
'-" a  Mttlad,  and  when  the  ebancellor»  thems(<k«8,  partly  from 


woe*  of  law,  (b«ing  frcquonlly  bir<hop»  or  Matonnen.)  |>anly  fWita 
r  laat  'if  power,  (t-ni^ourajri'd  liy  Hip  arbitrary  principle  of  tbo  aoe 
ia.)  but  prtnripally  from  tins  narrow  and  unjtjNt  di,«tii>iDn«  of  tno 


itr.  ha<l  arrusatvd  to  tlivtUMdvi*  Bocb  unlimited  authority  a*  huth 
II  duKlaimud  by  llifif  Huocowsors  lor  now  aliore  a  onnturj-  pa«t.  Tha 
a  court  of  w^uity  were  then  rutlior  in  tlie  nataru  of  Awards  formtid 
Ibo  pro  Tt  Tuita  wilb  more  nroblly  of  iutoiitlon  tbau  knowlcdirc  of  tbo 
aadMJ  on  no  KoltiDd  prinnplw.an  bnin;;  ncivcr  dcoiffncd,  and  x*XH 
«wr«tr  uw<l.  for  pm-fditnln.  lliit  thf  nynlonin  of  jiiri-pmduni'"  ^ 
ta,  both  ol'  law  and  i-<|uity,  arv  now  «Mjiially  artttii-iul  iiy»U'ni»,  fmindpii 
M  principlva  of  juauuc  and  pr/xitivu  law,  bal  vuritrd  bv  dilTt-rcnt 
be  fomi>and  modaof  their  proceedings;  tbeono  Mug  originally  da- 
iglt  mnob  r«fonn«d  and  improvc^d)  from  the  feodal  cuatoniH  a*  tbay 
■x4\Sf '"—'<%  •..•■.-'  in  thp  Saxon  and  Normnn  jndicnlurc«;  the  other  (but 
"I;  ■'    (11  tht-  imi>onal  and  pontilical  formiilario»  iutro- 

geation,  indoi'd,  of  evcrj'  bill  to  give  jurisdiction  to  the  oourts  of 
ted  from  thoMc  early  timeit)  is,  that  the  complainant  hath  no  remedy 
non  law.  Uut  lie  who  should  from  tbonce  conclude  that  no  case  la 
in  equity  where  there  might  have  been  relief  at  law,  and  at  the 
caatM  his  rye  on  the  extent  and  variety  of  the  catics  in  our  equity 
lat  think  till!  law  a  dead  letter  indeed.  The  rulea  of  property,  mlea 
^and  mica  ol'  interpretation  in  both  courta  are,  or  should  be,  exactly 
both  ought  to  adopt  the  bent,  or  must  ceano  to  be  courta  of  juatice. 
ome  causet),  wbieh  now  no  longer  exist,  might  occaaion  a  different 
diowed  in  oi]i<  cinirt  Irom  what  watt  nHerwarda  adopted  in  the  other, 
in  the  nature  and  reaxon  of  the  thing;  but  the  instant  those  causes 
neasure  of  NubHtnntial  justice  ought  to  have  been  the  same  in  both. 
«Daltyofa  bond,  originally  contrived  to  evade  the  absurdity  of  tboae 
■■•titutionH  which  prohibited  taking  interest  for  money,  was  tben>- 
ardonably  <'on)tidert>d  as  the  real  debt  in  the  courts  of  law,  when  the 
iected  to  perform  hi»  agreement  for  the  return  of  the  loan  with 
n  the  judge-t  cnuhl  not,  an  the  law  then  stood,  give  judgment  that 
t  should  be  speeitieally  paid.  But  when  afterwards  the  taking  of 
came  le/ul.  ai*  the  neeeivtarv  companion  of  commerce,(i)  nay,  after 
of  3"  lien.  VIII.  c.  !t  had  declared  the  'debt  or  loan  itself  r.jsr 
joal  and  true  intent"  for  whith  the  obligation  was  giTen,  I- 
iw-miiided  '•ucce.vKirs  Mlill  adhered  wilfully  and  technically  to  the 
a  antient  preeedeiita,  and  refuced  to  conwder  the  payment  of  prin- 
M.  and  i-ontH  n:4  a  full  Natixtaiticiii  of  the  bond.  At  tho  same  time, 
U  men,  who  iiat  in  the  coiirtH  of  equity,  construed  the  instrument 
lo  its  "JuNt  and  true  intent."  an  merely  a  security  for  the  loan, 
li^t  it  wan  certainly  un<ler>tlo<>d  by  the  parties,  at  least  after 
vunation.*.  an<l   therefore  this  t-ouMtruction  nbould  hare  been  nni* 


wired.     So  in  mortKugcii,  biiiii;;  only  a  landed  as  the  other  is  a  per- 
ity  for  the  money  lent,  the  payment  of  principal,  interest,  and  coeta 
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ought  at  any  time  before  jui]f{ment  executed  to  have  saved  the  forfeiture  in  a 
court  of  law  aa  well  as  in  a  court  of  equity.  And  tho  inconvenience  as  well  *« 
inJuBtiec  of  putting  different  conetruetionB  in  ditfereiit  courts  upon  one  and  the 
same  trannaction  obliged  the  parliament  at  length  to  interfere,  and  to  direct,  Iv 
the  statutes  4  &  5  Anuc,  c.  16,  and  7  Geo.  II.  c.  20,  that,  in  the  cases  of  houtfi 
and  mortBageB,  what  had  long  been  the  practice  of  the  courts  of  equity  shoold 
also  for  the  future  liv  uiiiversally  followed  in  the  courts  of  law;  wherein  it  bad 
before  these  statutes  in  aonic  degree  obtained  u  footing.(j') 

Again :  neither  u  court  of  equity  nor  of  law  can  varj-  men's  willa  or  agm- 
ments,  or  (in  other  words)  make  wilifl  or  agreementa  for  them.  Both  are  lo 
understund  them  truly,  and  therefore  both  of  them  uniformlr.  One  court  ought 
not  to  extend,  nor  the  other  abridge,  a  lawful  provision  deliberately  settled  br 
the  parlies,  contrary  to  its  just  intent.  A  court  of  equity,  no  more  than  a  eoiit 
of  law,  can  relieve  againKt  a  penalty  in  the  nature  of  stated  damages;  afi  a  tvnt 
of  at.  an  acre  for  ploughing  up  anticnt  meadow  :(k)  nor  against  a  lapse  of  time, 
where  tho  lime  is  material  to  ttie  contract;  as  in  covenants  for  renewal  of  leue*. 
Both  courta  will  equitably  construe,  but  neither  pretends  to  control  or  cbangv, 
a  lawful  stipulation  or  engagement. 

♦43C1  *-rho  rules  of  decision  are  in  both  courts  equally  apposite  to  thcwh- 
J  jects  of  which  they  take  cognizance.  Where  tho  subject-matter  is  nui-b 
as  requires  lo  be  determined  secundum  a:guum  ft  bonvm,  as  generally  upon  action* 
on  the  cuac,  the  judgments  of  the  courts  of  law  are  guided  by  the  most  liberal 
equity.  In  mutters  of  positive  right,  both  courts  must  submit  to  and  follov 
those  antient  and  invariable  maxims  "qua  relicta  junf  et  tradUa.'\l')  Both 
follow  the  law  of  nations,  and  collect  it  from  history  and  the  moat  approved 
authors  of  all  countriea,  where  the  quc«<tion  ia  the  object  of  that  law :  us  in  tlrf 
case  of  tho  privilegea  of  embassadors.On)  hostages,  or  ran8om-bill8.(n)  In  nle^ 
cantile  trunHuctions  they  follow  the  nuiriiie  ]aw,(o)  and  argue  from  the  uMgrt 
and  autliontiea  received  in  all  mantimc  countries.  Where  they  exercise  a  curt- 
current  jurisdiction,  they  both  follow  the  law  of  the  proper /orvm:(p)  in  mBttrn 
originally  of  ecclesiastical  cognizance,  they  both  equally  adopt  the  canon  c 
imperial  law,  ncconling  to  the  nature  of  tho  subject  ;ij)  and,  if  a  question  esme 
before  either,  which  was  pi'opcrly  the  object  of  a  foreign  municipal  law,  thtV 
would  hoth  receive  information  what  is  the  rule  of  the  country ,{r)  and  wonhl 
both  dt'ciiie  accordingly. 

Kuch  then  being  the  parity  of  law  and  reason  which  governs  both  spcciMof 
courts,  wherein  (it  may  heasked)  does  their  essential  dift'erenco  coneistf  It 
principally  consists  in  the  different  modes  of  administering  justice  in  eai-h:  >■ 
the  miHle  of  pn»of,  the  mwie  of  trial,  and  the  mode  of  relief.  Upon  thesf.  nA 
u|K>n  two  other  accidental  grounds  of  jurisdiction,  which  were  fbrmerly  driven 
into  those  courts  by  narrow  decixions  ()f  tho  courts  of  law,  vi«.,  the  true  cob- 
*4371  ''*'"'**^^t""i  "t^ '*'-''''"''''*^'S  f"'"  money  lent,  and  tho  form  andeffect 'of  atra* 
^  or  sectmd  use;  upon  these  main  ])illara  hath  been  gradually  eret-ted  ili»l 
Structure  of  jiirisiirudonce  which  prevails  in  our  courts  of  equity,  and  is  inwarJIj 
bottomed  upon  the  name  sulivtuntial  tbundutioua  as  the  legal  system  which  hain 
hitherto  been  doliiU':Ui.'[|  in  these  commentaries;  however  diflerent  the}' n»r 
appear  in  their  outwaril  fonn,  from  the  dilTeront  taste  of  their  architects. 

1.  And.  tirst,  as  (o  the  miide  of  prnnf.  When  tM-ts,  or  their  leading  eireniB- 
stances.  rest  only  in  the  knowledge  of  the  pirty.  a  court  of  equity  applies  itself 
to  his  conscience,  and  pitrgi"<  liini  upon  oath  with  regard  to  tho  truth  of  tlx 
tntnsacti'in;  and,  thai  being  once  ilincovered,  the  judgment  isthe  same  ineqniir 
as  it  would  have  been  at  law.  Hut.  for  want  of  this  diwovery  at  law,  the  conrt* 
of  equity  have  acquired  a  cimrurrent  jurisdiction  with  c\-erj'  other  court  in  lU 
mattereof  account. ik)  .\s  incident  to  accounts,  they  take  a  i-uneurrent  coc- 
nizanee  of  the  administration  of  iiersonul  aKM.-ls,(f)  coiiscqucDtly  of  debtn,  le^ 


■i  Alk  *». 
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tht  dutribotion  of  tha  reaidne,  and  the  conduct  of  execatora  end  adminli^ 
rs.(«)  Ab  incident  to  scGoonM,  they  Also  take  the  concnrrent  jurisdiction 
lMB,«Dd  ftll  qnettions  relating  diereto;(w)  of  all  dealinss  in  p«rtnenh{p,(z) 
MBj  other  mercantile  transactions;  and  so  of  bajlilb,  receivers,  tkebon, 
igMiU.(^)  It  would  bo  endleee  to  point  out  all  the  several  avenaea  in 
■  affaim,  and  in  this  commercial  age,  which  lead  to  or  end  in  accounts. 
>■  the  same  fVnitfUl  source,  the  compulsive  discovery  upon  oath,  the  ooarta 
■itj  have  acquired  a  jurisdiction  over  almost  all  matten  of  ftand;(«)  all 
n  in  the  private  knowledge  of  the  party,  which,  though  concealed,  are 
ig  in  confidence ;  and  all  judgments  at  law,  obtained  through  such  fraud 
ilment.  And  this,  not  by  'impeaching  or  reverting  the  jndg-  r»jaa 
biting  the  plaintiff  fW>m  taking  any  advantage    ■■ 


itaelf,  bat  by  prohibiting  the  plaintiff  fW>m  taking  any  advantagie 
jttdgment  obtained  by  suppressing  the  truth  ;(a)  and  which,  had  the  sama 
appeared  on  the  trial  as  now  are  discovered,  he  wonld  never  have  attainad 


h»  to  the  mode  of  trial.  This  is  by  interrogatoriea  adminiatered  to  the 
aaea,  upon  which  their  depositions  are  taken  in  writing,  wherever  tbey 
m  to  reside.  If  therefore  the  cause  arises  in  a  foreign  country,  and  tiw 
■aea  reside  upon  the  spot;  if,  in  causes  arising  in  England,  the  witnaaM* 
broad,  or  shortly  to  leave  the  kingdom;  or  if  witnesses  residing  at  boma 
ged  or  infirm ;  any  of  these  canes  lays  a  ground  for  a  court  of  equity  to 

a  commission  to  examine  them,  and  (in  consequence)*  to  exercise  the  same 
lictlon,  which  might  have  been  exercised  at  law,  if  the  witnoesoa  oonid 
iMv  attend. 

with  resjKct  to  the  mode  of  rclii-f.  The  wnnt  of  n  more  specific  remedy, 
ean  l>e  obtninod  in  tho  conrt.i  of  lair,  give!)  n  foncurrciit  jurisdielion  to  « 

of  equity  in  a  great  viiriety  of  cnRes.  To  instiincc  in  executorj-  agree- 
I.  A  <tiurt  of  equity  will  i-ompcl  them  to  he  carried  into  strict  cxccution,(6) 
*  where  il  in  improiier  or  iin|M)fi«ible:  instead  of  giving  damaees  for  their 
■erfomianie.    And  lu'iiee  u  lietiim  ih  established,  that  what  ought  to  be  done 

be  cin-'i'lere'l  as  Ix-ing  actually  donojr)  and  shall  relate  hack  to  the  time 

it  ouirlil  t<i  have  been  dune  originally :  and  this  fietion  is  so  closely  pur- 
thriiiiirh  all  ilM  eonsecgnenct-!).  that  it  necessarily  branches  out  into  many 
of  jnri<'priidi-iii'e,  wbieh  fonn  u  certiun  n'i;ular  system.     So  of  waste,  and 

«imil:tr  itijurii'H.  n  eoiirt  of  eignitr  ttikv^  a  eoneurrent  cognixance,  in  order 
(Tent  ihem  by  injunctiim.d/t  Over  quentions  that  may  be  tried  at  law,  in 
at  multipliiity  iifaeti'ms,  a  rourl  of  equity  assumes  a 'jurisdiction, 
event  the  esiK-n^-  and  vexation  of  endless  litigations  and  9uit8.(0 
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*  msiehal  iliff.'ri'n<i'  l"'tiTi>en  n  court  of  ei|i[itv  and  a  eourt  of  Isw  m  to  the  mode 
■/»  tlitiHd'-ritxxl  l'yl<>r<l<-liiin.f1l.>r  Kl.l.>ii :— ••  A  def<-ndant  Inaeourt  ofrquiljr 
«  j>rni>v(ii>Ti  ari-iiif!  frcim  lii*  (iwn  (tiiiM'ietiec  in  s  rlepri-f  in  wliii'li  the  Isw  does  ncrt 
l»  gi\»  bini  (■r>>i<'i'(i<>ii.  If  he  {xHiilvely.  [iliiiidy.  uiid  iin-oiu-ly  denies  tli<>  aiiwr- 
Ufl  ■■«<■  Willi.--  ■■iilv  iinni-i  it  BH  iK-'hiiivi'ly.  cli'iirly,  snil  jirei'iM-ly  m  it  is  dt-nied. 
>rTf  !•  B--  i-ir«iii-l.iiii-.'  iitt;n'liin|;  i-ri'.lit  to  th<'  siwiTtiiiii.  Kverliiilsncinic  the  erfdit 
>  111"  '{■-ii;al  ■•  n  |-<~:liv<'  ileiiud.  n  <H>url  iif  f.|Mity  will  ii«i  net  ujion  tlii>  Icatimohy 
It  ■:in— '.  N«l  "'  ill  l'>w.  Tli<T<-  Ihe  (lefiri'luiKii  nd  h<'iinl.  Chiewilni'Mi  proves 
»*:  ai.'l.  how.'v.r  Mnmt:lv  ll.r  il.feii.hint  rM»v  I-'  inHin.i)  (o  denv  it  upon  oath, 
Biu>t  I'  s  r<-.'..v>-r>'  U2]tiii<l  liiiii."     ('.  V.'^.  .Ir.  'l-<4.— ''kkktiim. 

I.  «h>->  sll-nd..ii.-e  .^niiol   )>>'  |.roeu:  .-fl  !•>  irive 


1  w.n  in  •»■  h  •■««■  »1«. tTBiil  r.liof.     V-.t  t 

\n»,fiU 

it  i<  xrr  UKual  (n  )ile  a  bill  pray- 

4u».,^TX.  and  thnl  .  .■..t„nil"i..n  ■..:!>■  1, 

...1  <....x;.n.incwiin«-«.  who  lite 

i  ao  doubt  oin  l.<M'ni>'riiiiii<<l  ili:.i  if  xU 

'.■  hill 

jiriHMi-iliil  to  pray  relief.  >nd  that 

*w  wh  ««  B  eourl  of  hiw  wns  fiillv  c^iiii 

I-I.-I1I 

aid  kold,  unleM  it  wu  a  c<^^-  wh.-r.'  the  •.-• 

i»irt*e 
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In  various  kinds  of  frauds  it  assumes  a  eonGurrcnt(/)  jurisdiction,  not  only  for 
the  sake  of  a  discovery,  but  of  a  more  extensive  and  specific  relief:  as  by  set- 
ting aside  fraudulent  dceds,((7)  decreeing  reconveyances,(A)  or  directing  an  abso- 
lute conveyance  merely  to  stand  as  a  security. (i)  And  thus,  lastly,  for  the  sake 
of  a  more  beneficial  and  complete  relief  by  decreeing  a  sale  of  land8,(^)  a  court 
of  equity  holds  pica  of  all  debts,  encumbrances,  and  charges  that  may  affect  it 
or  issue  thereout. 

4.  The  true  construction  of  securities  for  money  lent  is  another  fountain  of 
jurisdiction  in  courts  of  equity.  When  they  helcl  the  penalty  of  a  bond  to  be 
the  form,  and  that  in  substance  it  was  only  as  a  pledge  to  secure  the  repayment 
of  the  sum  bona  fide  advanced,  with  a  proper  compensation  for  the  use,  they  laid 
the  foundation  of  a  regular  series  of  determinations,  which  have  settled  the 
doctrine  of  personal  pledges  or  securities,  and  are  equally  applicable  to  mort* 
gages  of  real  property.  The  mortgagor  continues  owner  of  the  land,  the  mort- 
gagee of  the  money  lent  upon  it;  out  this  ownership  is  mutually  transferred, 
and  the  mortgagor  is  barred  from  redemption  if,  when  called  upon  by  the  mort- 
gagee, he  does  not  redeem  within  a  time  limited  by  the  court;  or  he  may  when 
out  of  possession  be  barred  by  length  of  time,  by  analogy  to  the  statute  of 
limitations. 

5.  The  form  of  a  trust,  or  second  use,  gives  the  courts  of  equity  an  ezelostve 
jurisdiction  as  to  the  subject-matter  of  all  settlements  and  devises  in  that  form, 
and  of  all  the  long  terms  created  in  the  present  complicated  mode  of  convey- 
ancing. This  is  a  very  ample  source  of  jurisdiction :  out  the  trust  is  governed 
♦4401     ^y  very  neariy  the  same  rules,  as  would  govern  the  estate  in  a  court  ci 

-■  law,(/)  if  no  tnistee  was  interposed :  and  *by  a  regular  positive  Bvstem 
established  in  the  courts  of  equity,  the  doctrine  of  trusts  is  now  reduced^  to  as 
great  a  certainty  as  that  of  legal  estates  in  the  courts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds  of  the  jurisdiction 
at  present  exercised  in  our  courts  of  equity:  which  differ,  we  see,  very  con- 
siderably from  the  notions  entertained  by  strangers,  and  even  by  those  conrta 
themselves  before  they  arrived  to  maturity;  as  appears  from  the  principlefi  laid 
down,  and  the  jealousies  entertaine<l  of  their  abuse,  by  our  early  juridical  writers 
cited  in  a  former  page  ;(m)  and  which  have  been  implicitly  received  and  banded 
down  by  subsequent  compilers,  without  attending  to  those  gradual  acccssionfl 
and  derelictions,  by  which  in  the  course  of  a  centurj'  this  mighty  river  haih 
im]>erceptibly  shiilocl  its  channel.  Lambard  in  particular,  in  the  rotgn  of  queen 
Elizabeth,  lays  it  down.(/0  that  **  equity  should  not  be  appealed  nnto,  but  only 
in  nire  and  extraordinary  matters:  and  that  a  good  chancellor  will  not  arrogate 
authority  in  evt'iy  com])laiiit  tliat  shall  be  brought  before  him  upon  whatsoever 
suggestion  :  and  thereliy  botli  overthrow  the  authority  of  the  courts  of  common 
law,  and  bring  upon  men  such  a  confusion  and  uncertainty,  ns  hardly  any  man 
should  know  how  or  how  lonj;  to  hold  his  own  assured  to  him."  And  certainlv, 
if  a  court  of  equity  were  still  at  sea,  and  floated  upon  the  0(*casional  opinion 
which  the  judge  who  hap])ened  to  pivside  might  entertain  of  conscience  in  every 
particular  case,  the  inconvenience  that  would  arise  from  this  uncertainty  would 
ne  a  worse  evil  than  any  lianiship  that  could  follow  fh)m  rules  too  strict  and  in- 
flexible. Its  power's  would  have  !)ecome  too  arbitrary  to  have  been  endured  in 
a  country  like  this,(r>)  which  )>oasts  of  being  governed  in  all  respects  by  law  and 
not  by  will.  But  since  the  time  wlion  Tiaml)ard  wrote,  a  set  of  great  and  emi- 
nent lawyei*s,(;/)  who  have  successively  held  the  great  seal,  have  by  degrees 
erected  the  system  of  relief  a<lininistere(l  by  a  court  of  equity  into  a  regular 
^ ,  ,1 ,     *science,  which  cannot  lie  attained  without  study  and  experience,  any 

-■  more  than  the  science  of  law  :  but  fnun  which,  when  understood,  it  may 
be  known  what  renic<iy  a  suitor  is  entitled  to  expect,  and  by  what  mode  of  suit, 
as  readily  and  with  as  much  jtrecision  in  a  court  of  equity  as  in  a  court  of  law. 

(/<  2  p.  ^Vinn.  1  :,A.  (i>  2  P.  Wmw.  645,  688,  000. 

(#1 1  Vrni.  oJ.    I  P.  Wnw.  "230.  l»)S^  puKo  MS. 
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It  were  much  to  be  wishedy  for  the  sake  of  certaiotj,  peace,  and  jnetioe,  that 
CMh  eoiirt  would  as  fkr  as  poeeible  follow  the  other,  in  the  nest  and  most  effectual 
nlea  for  attaining  those  deeirable  ends.  It  ia  a  maxim  that  eqnitj  follows  the 
km;  and  in  former  days  the  law  had  not  scmpled  to  follow  even  that  eqnitj 
which  was  laid  down  by  the  clerical  chancellors.  Bveiy  one  who  is  conversant 
is  oar  antient  books,  knows  that  many  valaable  improvements  in  the  state  of 
oar  tenarea  (especially  in  leaseholds(9)  and  copyhold8)(r)  and  the  forms  of  ad- 
■iaiatering  justice,(s)  have  arisen  firom  this  single  reason,  that  the  same  thing 
vas  conatantly  effected  by  means  of  a  subpoaui  in  the  chancery.  And  sore  there 
cannot  be  a  greater  solecism,  than  that  in  two  sovereign  independent  ooorta 
sstabliahed  in  the  same  ooontry,  exercising  concurrent  jorisdiction,  and  over  the 
same  subject-matter,  there  should  exist  m  a  single  instance  two  different  rules 
ef  property,  clashing  with  or  contradicting  each  other. 

U  would  carry  me  beyond  the  bounds  of  my  present  purpose  to  go  flirtber 
iaio  this  matter.  I  have  been  tempted  to  go  so  fkr,  because  strangers  are  apt 
10  be  confounded  by  nominal  distinctions,  and  the  loose  unguarded  expressions 
to  be  met  with  in  the  best  of  our  writers ;  and  thence  to  form  erroneous  ideaa 
of  the  separate  jurisdictions  now  existing  in  Bngland,  but  which  never  were 
•eparated  in  any  other  country  in  the  universe.  It  hath  also  afforded  me  an 
opportunity  to  vindicate,  on  the  one  hand,  the  justice  of  our  ^courts  of  r^^AA^ 
law  from  being  that  harsh  and  illiberal  rule,  which  many  are  too  ready  L^^^ 
to  suppose  it ;  and,  on  the  other,  the  justice  of  our  courts  of  equity  from  beinff 
the  result  of  mere  arbitrary  opinion,  or  an  exercise  of  dictatorial  power,  which 
rides  over  the  law  of  the  land,  and  corrects,  amends,  and  controls  it  by  the  loose 
tnd  fluctuating  dictates  of  the  conmcnce  of  a  single  judge.  It  is  now  high  time 
t<»  proceed  to  the  practice  of  our  courts  of  equity,  thus  explained,  and  thus  under- 

It'iOfl.* 

The  flnit  oommcnecmont  of  a  suit  in  chancery  is  by  preferring  a  bill  to  the 
kffd  chaneollor,  in  the  8tyle  of  a  petition ;  "  humbly  complaining  showeth  to 
jtHir  ionl-Hhip  your  orator  A  B,  that/'  &c.  ThiM  is  in  the  nature  ofa  declaration 
tt  i^tmmon  law,  or  a  libel  and  allegation  in  the  spiritual  courts:  setting  forth 
the  circumAtaiioeH  of  the  csho  at  length,  an,  some  iraud,  trust,  or  hardship;  'Mn 
tender  eoniticlerution  whereof,"  (which  is  the  URual  language  of  the  bill,)  <<and 
kjr  that  your  orator  is  wholly  without  remedy  at  the  common  law,"  relief  is 
tbt-retore  i»rayi*<l  at  the  chancellor's  hund8,  and  also  process  of  subpcena  against 
the  defendant,  to  e<>mpel  him  to  answer  upon  oath  to  all  the  matter  charged  in 
tb<*  bill.  And,  if  it  be  to  quiet  the  posnesHion  of  lands,  to  stay  waste,  or  to  stop 
prcireedings  at  law,  an  injunction  is  also  prayed,  in  the  nature  of  an  interdietum 
by  the  civil  law,  commanding  the  defendant  to  cease. 

'Thi<*  bill  must  call  all  n(H*e88ar}'  partien,  however  remotely  concerned  in 
U2trre«l.  U^fore  the  court;  otlierwine  no  decree  can  be  made  to  bind  them;  and 
ma»t  be  nigneil  by  ctmnsel,  as  a  certificate  of  its  decency  and  propriety.  For  it 
«ia»t  not  c«*ntain  matter  either  scandalous  or  impertinent:  if  it  does,  the  defend- 
ant may  refufH>  to  answer  it,  till  such  scandal  or  ini])ertincnce  is  expunged,  which 
St  'I'lue  a|t«#n  an  order  to  n*ier  it  to  one  ot'  the  officers  of  the  court,  called  a  master 
ia  rhmnwry:  of  whom  there  are  in  number  twelve,  including  the  master  of  the 
rr>iU.  all  of  whom,  ho  late  as  the  reign  of  queen  Kli£al>eth,  were  commonly  doctors 
of  the  livil  'law  <  jc  >  The  munter  in  to  exnmine  the  propriety  of  the  bill :  rmjLAQ 
sad  if  he  reports  it  Hi*an<lalourt  or  im|K>rtinent,  such  matter  must  be  struck  ^ 
oat,  and  the  defendant  nhall  have  his  co^ts;  which  ought  of  right  to  be  paid  by 
t^  fvHin^el  who  signed  the  hill. 

Wben  the  bill  in  filed  in  the  office  of  the  nix  clerks,  (who  originally  were  all 
IB  f^rdt-m ;  and  then^fore,  when  the  constitution  of  the  court  began  to  alter,  a 
Isw  f »  was  made  to  pennit  them  to  marry,)  when,  I  say,  the  bill  is  thus  filed, 


r#  iHIk  «l  l>>rtav«l.  1    S  Bw.  Abr.  Iflo.  (•)  taUtk**  OoMwittw.  b.  a  c  IS. 

<*-,  Sp^  4W  w.  iMMri  prr  mptf.    10  Lhl.  1 17.  {•)  SIM.  U  4  Ik  Hm.  VIII.  c  t. 

(•.iM^i^SK. 


*  Vsry  inportaat  alterations  have  been  made  in  the  whole  procsss  and  pfosoadlngi  ia 
by  Um  statute  15  k  16  Vict.  c.  86.— SuABsireuo. 
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if  an  injunction  be  prayed  therein,  it  may  be  had  at  various  stages  of  the  cause, 
according  to  the  eircuniHtances  of  the  case.'  If  the  bill  be  to  stay  execution 
u|)on  an  oppressive  judgment,  and  the  defendant  does  not  put  in  his  answer 
within  the  stated  time  allowed  by  the  rules  of  the  court,  an  injunction  will  issue 
of  course;  and,  when  the  answer  comes  in,  the  injunction  can  only  be  continued 
upon  a  sufficient  ground  appearing  from  the  answer  itself.  But  if  an  injunction 
l)e  wanted  to  stay  waste,  or  other  injuries  of  an  equal! v  urgent  nature,  then 
upon  the  tiling  of  the  bill,  and  a  proper  case  supported  by  affidavits,  the  court 
will  grant  an  injunction  immediately,  to  continue  till  the  delendant  has  put  in 
his  answer,  and  till  the  court  shall  make  some  further  oi*der  concerning  it :  and 
when  the  answer  comes  in,  whether  it  shall  then  be  dissolved  or  continued  till 
the  hearing  of  the  cause,  is  determined  by  the  court  upon  argument,  drawn 
from  considering  the  answer  and  affidavit  together. 

But,  upon  common  bills,  as  soon  as  they  are  tiled,  process  ofsubpcsna  is  taken 
out :  which  is  a  writ  commanding  the  defendant  to  appear  and  answer  to  the 
bill,  on  pain  of  100/.  But  this  is  not  all ;  for  if  the  defendant,  on  service  of  the 
subpoena^  does  not  appear  within  the  time  limited  by  the  rules  of  the  court,  and 
plead,  demur,  or  answer  to  the  bill,  he  is  then  said  to  be  in  contempt ;  and  the 
respective  processes  of  contempt  are  in  successive  order  awarded  against  him. 
4^4441  ^^^^  ^^^  ^^  which  is  un  attachment,  which  is  a  writ  *in  the  nature  of  a 
-■  capias,  directed  to  the  sheriff,  and  commanding  him  to  attach,  or  take 
up,  the  defendant,  and  bring  him  into  court.  If  the  sheriff  returns  that  the 
defendant  is  non  est  inventus,  then  an  attachment  with  proclamations  issues;  which, 
besides  the  ordinary  form  of  attachment,  directs  the  sheriff,  that  he  cause  public 
proclamations  to  be  made,  throughout  the  county,  to  summon  the  defendant, 
.upon  his  allegiance,  personally  to  appear  and  answer.  If  this  bo  also  returned 
with  a  non  est  inventus^  and  he  ntill  stands  out  in  contempt,  a  commission  of  rebel' 
lion  is  awarded  against  him,  for  not  obeying  the  king's  proclamations  according 
to  his  allegiance ;  and  four  commissioners  therein  named,  or  any  of  them,  are 
ordered  to  attach  him  wheresoever  he  may  be  found  in  Great  Britain,  as  a  rebel 
and  contemner  of  the  king's  laws  and  government,  by  refusing  to  attend  his 
sovereign  when  thereunto  required :  since,  as  was  before  observed,(ii)  matters 
of  equity  were  originally  determined  by  the  king  in  person,  assisted  by  bis 
council ;  though  that  business  is  now  aevolved  upon  his  chancellor.  If  upon 
this  commission  of  rebellion  a  no7i  est  inventus  is  returned,  the  court  then  sends 
a  serjeant-at-arms  in  quest  of  him;  and  if  he  eludes  the  search  of  the  Serjeant 
also,  then  a  sequestration  issues  to  seize  all  his  personal  estate,  and  the  profiu 
of  his  real,  and  to  detain  them,  subject  to  the  order  of  the  court.  Sequestra- 
tions were  first  introduced  by  Sir  I^icholas  Bacon,  lord  keeper  in  the  reign  of 
queen  Elizabeth  ;  before  which  the  court  found  some  difficulty  in  enforcing  its 

Eroccss  and  decrces.(i?)  Allor  an  order  tor  a  sequestration  issued,  the  plaintiff's 
ill  is  to  be  taken  pro  confesso,  and  a  decree  to  be  made  accordingly.  So  that 
the  sequestration  (loos  not  seem  to  bo  in  the  nature  of  process  to  bring  in  the 
defendant,  but  only  intended  to  enforce  the  performance  of  the  decree.  Thus 
much  if  the  defendant  absconds. 

If  the  defendant  is  taken  upon  any  of  this  process,  he  is  to  be  committed 
to  the  Fleet  or  other  prison  till  he  puts  in  his  appearance  or  answer,  or  per- 
♦4451  ^^"^**  whatever  else  this  *process  is  issued  to  enforce,  and  also  clears 
^  his  contempts  by  paying  the  costs  which  the  plaintiff  has  inenrrpd 
thereby.  For  the  same  kind  of  process  (which  was  also  the  process  of  the 
court  of  star-chamber  till  its  dissolution)(2r)  is  issued  out  in  all  sorts  of  con- 
tempts during  the  progress  of  the  cause  if  the  parties  in  any  point  refuse  or 
neglect  to  obey  the  onler  of  the  court. 

(»)  Paice  50.  (•)  1  Vi-rn.  421.  (*)  It  Rym.  JML  IBi. 

'  An  injunction  in  tlie  court  of  oxchequor  stays  all  further  proceedings,  in  whatoTor 
stage  tlie  cause  may  be;  hut  in  cliinicery,  if  a  declaration  be  ueliyered,  the  partv  niiy 
procood  to  judgment  notwithstanding  an  ii\junction,  and  execution  is  only  stayed;  Imi 
if  no  declaration  haa  been  delivered,  all  proceedings  at  law  are  restrained.  S  Woodd.  4 IL 
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Tha  proceM  agaioAt  a  body  corporate  is  by  distringas^  to  dii^train  theui  by 
tMr  ^ooda  and  obattalsi  renta  and  profltai  till  they  ahali  obey  the  aommoaa  or 
diwwiwerf  the  ooort  And  if  a  peer  ii  a  defendant!  the  lora  ehaneellor  tenda 
a  kUm  mMm  to  him  to  reqaeet  bis  appearance,  together  with  a  oopy  of  the 
UD;  and  if  he  ne^deda  to  appear,  then  he  may  beeenred  with  a  MtjMma;  and 
V  be  eontinnee  stUl  in  oontempti  a  seqaestration  issnee  out  immediately  against 
his  landa  and  goods,  without  any  of  the  mesne  process  of  attachments,  fto., 
which  are  directed  only  against  the  person,  and  tncrefore  cannot  affect  a  lord 
ef  parliament.  The  same  process  issues  against  a  member  of  the  house  of 
coBunooa,  except  only  that  the  lofd  chancellor  sends  him  no  letter  missiye. 

The  ordinary  process  before  mentioned  cannot  be  sued  out  till  after  the 
Mrrice  of  the  M^posaa,  for  then  the  contempt  begins ;  otherwise  he  is  not  pre* 
■used  to  haye  notice  of  the  bill ;  and  therefore  by  absconding  to  ayoid  the 
nkfisma  a  defendant  might  haye  eluded  justice,  till  the  statute  5  Geo.  II.  c.  25, 
whieh  enaeta  that  where  the  defendant  cannot  be  found  to  be  served  wiUi 
pruoesa  of  tud^poma^  and  absconds  (as  is  believed)  to  avoid  being  served  there- 
witht  a  day  shall  be  appointed  him  to  appear  to  the  bill  of  the  plaintiff,  which 
it  to  be  inserted  in  the  London  gasette,  read  in  the  parish  church  where  the 
defendant  last  lived,  and  fixed  up  at  the  royal  exchange ;  and,  if  the  defendant 
dgch  not  appear  upon  that  day,  the  bill  shall  be  taken  pro  confeuo. 

Bat  if  the  defenoant  appears  regularly,  and  takes  a  copy  of  the  bill,  he  is  next 
lo  domir,  pUad^  or  antwer. 

•A  demurrer  in  eouity  is  nearly  of  the  same  nature  as  a  demurrer  in  .^445 
liw,  helnff  an  appeal  to  the  judgment  of  the  court,  whether  the  defend-  ^  ^^ 
tot  shall  oe  bound  to  answer  the  plaintiff's  bill;  as  for  want  of  sufficient  matter 
«f  e^nity  therein  contained;  or  wnere  the  plaintiff,  upon  his  own  showing,  ap> 
ptan  to  have  no  right;  or  where  the  bill  seeks  a  discovery  of  a  thing  whim 
■ay  cause  a  forfeiture  of  any  kind,  or  may  convict  a  man  of  any  criminal  mia> 
behaviour.  For  any  of  these  causes  a  defendant  may  demur  to  the  bill.  And 
i(  00  demurrer,  the  defendant  prevails,  the  plaintiff's  bill  shall  be  dismissed : 
if  the  demurrer  be  overruled,  the  defendant  is  ordered  to  answer.** 

A  plea  may  be  either  to  the  jurisdiction^  showing  that  the  court  has  no  cog. 
biiaDce  of  the  cautM),  or  to  the  person^  nhovrini^  some  dinability  in  the  plaintiff, 
at  by  outlawry,  excommunication,  and  the  like:  or  it  is  in  (nir;  showing  some 
■atfcer  wherefore  the  plaintiff  can  demand  no  relief,  as  an  act  of  parliament,  a 
fine,  a  relvase,  or  a  former  decree.  And  the  truth  oi  this  piea  the  defendant  is 
U/oad  to  prove,  if  put  upon  it  bv  the  plaintiff.  But  as  bills  are  otlen  of  a  com- 
pucated  nature,  and  contain  various  matter,  a  man  may  plead  as  to  part,  demur 
u  Uj  part,  and  answer  to  the  residue.  But  no  exceptions  to  formal  miHutiw  in 
the  pleadings  will  be  here  allowed ;  for  the  parties  are  at  liberty,  on  the  dls- 
owrery  of  an}*  errors  in  form,  to  amend  them.(jO 

An  amnctr  is  the  most  UHual  defence  that  is  made  to  a  plaintiff's  bill.  It  is 
crren  in  u|>on  oath,  or  the  honour  of  a  peer  or  peeretM :  but  where  there  are 
Mai^'able  defendants*,  their  answer  m  Uhually  taken  without  oath,  by  consent  of 
^Jb0t  plaintiff.  This  method  of  proceeding  is  taken  from  the  ecclesiastical  eourta, 
oke  the  re»t  of  the  practice  in  chancery;  for  there,  in  almost  every  case,  the 
Uamtiff  may  demand  the  *oath  of  his  adversar}*  in  supply  of  proof.  r^%±f 
Fvmeriy  this  was  done  in  those  courts  with  compurgators,  in  the  man-  ^ 
utt  «if  our  waging  of  law ;  but  this  has  been  long  disusetl ;  and  instead  of  it  the 
preemt  kind  \>iL  purgation,  by  the  single  oath  of  the  ]>arty  himst^lf,  was  intro> 
•laecd.  This  oatn  was  made  use  of  in  the  spiritual  cimrts,  as  well  in  criminal 
'ase*  of  ei-clesiastical  cognixance  as  in  matters  of  civil  right;  and  it  was  then 
a*^Iy  denominated  the  oath  ejc  officio:  whereof  the  high  commission  court  in 


*•  fc  «Mr  MHPf  ^  dbMHuartfc,  Ammw  me  terrm  prtrndtcf  nem 
»v  mm  wmmtad^^  •m  mmr  de/amt  4t  /nrai^,  bkj  fiimtftut  'ikH\ 
•  *i^ja»  4a  a^HP,  car  w  4ti*.  ^trdrr  aalff»/ii'  roiurimt,  fi 


a:.   Bru.  Abr.  til.  Jmrtmiidim,  M. 


If  »  dfiBurrer  be  OTcmibHl.  the  defendant  may  tt  the  hearing  demur  ere  tenuis 

he  plead*  to  the  bilL    1  Sim.  k  8tu.  ZH ;  tt  wid.  Mitf.  Pi,  178,  M  m^.— 
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particular  made  u  mo^t  cxtrarap^nt  and  illc^l  ane ;  forming  a  conrt  of  inqai- 
Hition,  in  wliirli  all  porsoiiH  wcro  ubiigud  to  anitwor  in  cases  of  bare  suspicion, 
if  tlic  comniitiHioiiorii  tliuuglit  proper  to  proceed  agaiiiitt  them  ex  officio  for  mj 
iinppoi*<.<d  eCTlcsiu^licul  enormities.  But  when  tlie  hif;h  eonimis»ion  court  wu 
ftbolixhed  by  statute  Hi  Car.  1.  c.  11,  tliiu  outli  ex  officio  was  aboiiahed  with  it; 
and  it  is  afijo  enacted,  hy  titatuto  13  Car.  II.  «t.  1,  c.  12,  "  that  it  shall  not  b« 
lawful  for  any  bimhop  or  eeeleitiiti>tical  judge  to  tender  to  any  person  the  oath 
ex  officio,  or  any  other  oatii,  w)iereby  the  jMirty  may  be  charged  or  compelled  to 
couteiis,  accuHe,  or  purge  hiiuitelf  of  any  criminal  matter."  But  this  does  not 
extend  to  OAthH  in  a  civil  suit;  ami  therefore  it  is  still  the  practice,  both  in  the 
spiritual  courts  and  in  etpiity,  to  demand  the  personal  answer  of  the  party  hinH 
self  upon  oath.  Yet  if  in  tlie  bill  any  question  be  put  that  tends  to  the  disco- 
ver^' of  any  crime,  the  defendant  may  thereupon  demur,  as  was  bofore  obscired, 
and  may  refuse  to  anitwor. 

If  the  defendant  lives  within  twenty  miles  of  London,  he  mast  be  swom 
before  one  of  the  mastoi-s  of  the  court :  if  tiirther  oft',  there  may  bo  a  dedimtu 
potettatem,  or  conimissiuii  to  take  bis  answer  in  the  country,  where  the  commis- 
sioners administer  him  the  usual  oath ;  and  then,  the  answer  being  sealed  np, 
oither  one  of  the  eomnuKsioners  curries  it  up  to  the  court,  or  it  is  sent  bv  a 
messenger,  who  swcurs  he  received  it  fi-oin  one  of  the  commissi  oners,  and  tnat 
the  same  has  not  been  ojiened  or  altered  since  ho  received  it.  An  answer  mast 
^lAfi-i  '**'  signed  by  counsel,  and  must  either  deny  or  contess  all  the  *niaterial 
-'  parts  of  the  bill ;  or  it  may  eonfess  and  avoid,  that  is,  justify  or  pallisto 
the  facts.  If  one  of  these  is  not  done,  the  answer  may  be  excepted  to  for 
insufliciency,  and  the  defendant  be  eom])elled  to  put  in  a  more  sufficient  answer. 
A  defendant  cunnot  pruy  any  tiling  in  this  bis  answer  but  to  be  dismissed  tbft 
court ;  if  he  bus  any  relief  to  pruy  against  the  plaintiff,  ho  most  do  it  by  an 
onginal  bill  of  bis  own,  wbieli  is  culled  u  cross-bill. 

After  answer  put  in,  tlie  plainlitt'  upon  payment  of  costs  may  amend  his  bill, 
either  by  adding  new  ))urties,  or  new  matt«r,  or  both,  upon  the  new  lights  given 
him  by  the  defendant;  and  the  defendant  is  obliged  to  answer  afVcsii  to  such 
amended  bill.  But  this  niust  bo  beti>re  the  plaintilF  has  replied  to  the  defend- 
ant's answer,  whereby  the  cause  is  at  issue ;  for  afterwards,  if  new  matter  arisei^ 
wbicb  did  not  exist  before,  he  must  set  it  ibrth  by  a  supplfmental^till.  There 
may  bo  also  a  bill  of  revivor  wlien  the  suit  is  abated  by  the  death  of  any  of  ths 
parties;  in  order  to  set  the  proceeding's  again  in  motion,  without  which  they 
remain  at  a  stand.  And  there  is  likewise  a  bill  of  interpUader;  where  a  persoo 
who  owes  a  debt  or  rent  to  one  of  the  paitics  in  suit,  but,  till  the  determination 
of  it,  ho  knows  not  to  wbicb,  desires  that  they  may  interplead,  that  ho  may  be 
safe  in  the  payment.  In  this  last  ease  it  is  usual  to  order  the  money  to  be  paid 
into  court  tor  the  bcnctit  of  such  of  the  parties  to  whom  upon  hearing  the  court 
shall  decree  it  to  be  due.  But  this  depends  upon  circumstances ;  and  the  plsin- 
titt'  must  ulsd  annex  an  nffiilacit  \»  his  hill,  swearing  that  he  does  not  eollnde 
with  either  of  the  parties." 

If  the  plaintiff  finds  siilficient  matter  confessed  in  the  defendant's  answer  to 
ground  a  decree  np»n,  be  may  proceeil  to  the  hearing  of  the  cause  upon  bill  and 
answer  only.  But  in  tliut  case  he  must  take  the  delendant's  answer  to  be  trae, 
in  everj-  jwint.  Otherwise  the  course  is  for  tlio  plaintiff  to  reply  generally  to 
*4401  ^'"^'  ^"*'^^'i'<  u^'''<'>'ii>;f  bi"  bill  to  he  true,  certain,  and  sultivient,  and  the 
J     defendant's  answer  to  he  •dirw-tly  the  reverse;  wbicb  he  is  ready  to 

firovo  as  the  court  shall  award  ;  upon  which  the  defendant  rejoins,  averring'lha 
iko  on  his  side ;  which  is  joining  issue  upon  the  tkcts  in  dispute.  To  prove 
which  facts  is  the  next  oncerii. 

This  is  done  by  examination  of  witnesses,  and  taking  their  tkpotttioKt  in 
writing.  aceoi\ling  lo  the  manner  of  the  civil  law.  And  for  that  purpose  I'nbr- 
Togatories  are  framed,  or  questions  in  writing ;  which,  and  which  only,  are  to  oe 
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to,  and  asked  of,  the  witnesses  in  the  caose.  These  interrogatories 
.MP.  be  short  and  pertinent :  not  leading  ones;  (as,  "did  not  yon  see  thisf  or. 
did  not  jott  hear  that?")  for  if  they  be  sach,  the  depositions  taken  thereon  will 
ks  swppffesscd  and  not  suffered  to  l!e  read.  For  the  purpose  of  examining  wii- 
■sssea  io  or  near  London,  there  is  an  examiner's  office  appointed :  but  for  sueh 
ss  lire  in  the  country,  a  commission  to  examine  witnesses  is  usually  sranted  to 
tnr  oonmissioners,  two  named  of  each  side,  or  any  three  or  two  of  them,  to 
tskv  the  depositions  there.  And  if  the  witnesses  reside  beyond  sea,  a  com> 
■riawon  may  be  had  to  examine  them  there  upon  their  own  oaths,  and  (if  fi»r- 
siipiers)  upon  the  oaths  of  skilfhl  interpreters.  And  it  hath  been  establisned(y) 
tlut  the  oeposition  of  a  heathen  who  believes  in  the  Supreme  Being,  taken  by 
eoomisiiion  in  the  most  solemn  manner  according  to  the  custom  cf  his  own 
eountiy,  may  be  read  in  evidence. 

The  commissioners  are  sworn  to  take  the  examinations  truly  and  without 
partiality,  and  not  to  divulge  them  till  published  in  the  court  of  chancery ;  and 
their  elerks  are  ahso  sworn  to  secrecy.  The  witnesses  are  compellable  by  pro- 
eiBs  of  snApcma,  as  in  the  courts  of  common  law,  to  appear  and  submit  to  exa- 
■ination.  And  when  their  depositions  are  taken,. thej*  are  transmitted  to  the 
eourt  with  the  same  care  that  the  answer  of  a  defendant  is  sent. 

*lf  witneeses  to  a  diHputable  fact  are  old  and  infirm,  it  is  very  usual  r^^rk 
to  ilea  bill  to  perpetuate  the  testimony  of  those  witnesses,  although  no  L  ^^ 
mh  is  depending;  for,  it  may  be,  a  man's  antagonist  only  waits  tor  the  death 
of  some  of  them  to  begin  his  suit.  This  is  most  fVequent  when  lands  are  de* 
viwd  by  will  away  from  the  heir  at  law,  and  the  devisee,  in  order  to  perpetuate 
tli«  t^ntimony  of  the  witnesHos  to  such  will,  exhibits  a  bill  in  chancery  against 
t^  lirir,  and  nets  forth  the  will  verbatim  therein,  HU^fc<^8tin^  that  the  heir  is  in* 
tiined  to  dispute  its  validity :  and  then,  the  defendant  having  annwered,  they 
pnxv^d  to  iMfue  as  in  other  ouaoh,  and  examine  the  witnenseH  to  the  will;  after 
vhich  the  eaum*  is  at  an  end,  vritliotit  ])nK*eiMliiig  to  tiny  decree,  no  relief  being 
pnred  by  the  bill :  but  the  heir  iH  entitled  to  hit*  eontM,  even  though  he  contests 
t^<*  will.     Thin  is  what  ih  usually  meant  by  proving  a  will  in  chancery. 

When  all  the  witnesscH  nro  examine<l,  then,  and  not  l>efore,  the  de|K>sitions 
nsy  be  publinhiHi,  by  a  rule  to  pans  publication ;  after  which  they  are  open  for 
1^  inspection  of  all  the  partiett,  and  copien  may  be  taken  of  them.  The  cause 
u  then  ripe  to  l»e  set  down  for  hearing,  which  limy  be  done  at  the  procurement 
of  the  plaintitf,  or  defendant,  before  either  the  lord  chancellor  or  the  master  of 
the  ruilei.  according  to  the  diHC*n.*tion  of  the  clerk  in  court,  regulated  by  the 
Qstarv  smi  ini|Kirtance  of  the  nuit,  and  the  arrear  of  causes  de]H.*nding  befbre 
each  of  them  n>|K»ciively.  Concerning  the  authority  of  the  master  of  the  rollS| 
to  hear  snd  determine  caunes,  and  bin  general  power  in  the  c*ourt  of  chancery, 
;here  were  (not  many  years  since)  divers  questions,  and  disputes  very  warmly 
ici(ste<l;  to  quiet  which  it  was  declared,  by  statute  8  (Jeo.  II.  e.  80,  that  all 
'.«fder«  and  decrees  by  him  made,  except  nuch  an  by  the  counwof  the  court  were 
ftppn#f»nated  to  the  great  seal  alone,  nhould  be  deeme<l  to  be  valid ;  subiect 
ftrrertheless  to  be  dischargiHl  or  alten*d  by  the  lord  chancellor,  and  so  as  they 
•hail  not  be  enntlled,  till  the  same  are  signed  by  his  lordship.  Either  rmA^\ 
{•rty  may  be  f^hpirna-tl  to  hear  judgment  ♦on  the  day  so  fixed  for  the  '- 
t«annip:  and  then,  if  the  plaintiff  d<K»H  not  attend,  his  bill  is  dismissed  with 
CT.^* ;  or.  if  the  defendant  luakcH  <lefault,  a  dccTee  will  l>e  made  against  him, 
viiKh  will  be  tinal,  unless  he  ]»ays  the  plaintitr's  cost  of  attendance,  and  shows 
C^od  csone  to  the  contrary*  on  a  dav  ap|N»inted  by  the  court.  A  plaintiff's  bill 
^v  al«Q  at  any  time  Ik>  diMnissml  for  want  of*]>rosei*ution,  which  is  in  the 
utanr  fif  a  non-suit  at  law,  if  ho  suffers  three  tenns  to  elapse  without  moving 
f.rvard  in  the  cause. 

When  there  are  cros^-causes,  on  a  cnws.Mll  filled  by  the  defendant  against 
th4  plaintiff  in  the  oriirinal  canst*,  they  art*  generally  contrived  to  be  brought 
Ml  tfjgether,  that  the  same  hearing  and  the  same  decree  mav  serve  for  both  of 
*^  TW  BMiiiod  of  hearing  causes  in  court  is  usually  this.    The  parties  oil 
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both  aidc^  appearing  by  their  counsel,  tlie  plaintiff's  bill  is  first  opened,  or  briefly 
abridged,  and  the  dcfciidunt's  aiiHwor  uloo,  by  the  Juuior  counsel  on  each  side: 
afler  which  the  pbintitt's  leudin|r  counsel  states  tlio  case  and  the  inattera  in 
issue,  and  the  ]>omt8  of  eqiiiiy  arisinfr  tliurct'rom  :  and  then  such  depoeitious  u 
are  called  for  uy  the  plaiiitilf  are  read  by  one  of  the  six  clerks,  and  the  plaintiff 
may  aibo  i-ead  such  part  of  the  defen(funt'8  answer  as  he  tliinks  material  or 
convenient  :(^)  and  uller  this  the  rest  of  the  counsel  for  the  plaintiff  make  their 
obscrvationH  and  ui-guuicntH.  Then  the  defendant's  counsel  go  through  tha 
same  process  fur  liiiii,  cxcopt  that  they  may  not  road  any  part  of  his  answer; 
and  the  counsel  fur  the  plaintiff  are  heard  in  reply,  when  all  are  heard,  tha 
court  pronounces  the  dicn-e,  ailjustiny  every  point  In  debate  according  to  equity 
and  {(ood  c-omuieni-c ;  which  decree  being  usually  verj-  long,  tho  minutes  of  il 
are  taken  down,  and  rcail  openly  in  court  by  tho  registrar."  The  matter  e( 
costs  to  be  given  to  cither  party  is  not  hero  held  to  ho  a  point  of  right,  bat 
*45"1  "'^"^''y  discretionary  (liy  tho  Klututo  17  Bic.  11.  o.  6)  according  to  the 
"J  circuniKtanccH  of  the  cane,  as  tiny  'appear  more  or  loss  favourable  to 
tho  partv  vantiuiMhcd.  And  yet  the  statute  15  Hen.  VI.  c.  4  seems  expressly  to 
direct,  tliut  as  well  daniages  as  costs  shall  be  given  to  the  defendant,  if  wrong- 
fully vex«l  iu  this  court. 

The  chancellor's  decrue  is  cither  intrrloaitoTy  or  final.  It  very  seldom  hsjK 
pens  that  the  firot  decree  can  he  final,  or  conclude  the  cause;  for,  if  any  matter 
of  fact  iu  strongly  eon ti-o verted,  this  court  is  so  sensible  of  the  deficiency  of  trial 
b^  written  do{>osilionH,  that  it  will  not  bind  tho  parties  thereby-,  but  usually 
directs  the  matter  to  he  li-ied  hyjur}-;  especially  such  important  facts  as  ths 
validity  of  a  will,  or  whether  A.  is  the  heir  at  law  to  B.,  or  the  existence  of  « 
modta  t/mmaniii,  or  real  and  iuiniemorial  composition  for  tithes.  But,  as  no 
jury  can  he  Hummoiied  to  attend  this  court,  the  fact  is  usually  directed  to  b« 
tried  at  the  bar  of  the  court  of  king's  bench,  or  at  the  asaixes,  upon  a  ftigfied 
issue.  For  (in  order  to  bring  it  there,  and  have  the  point  in  dispute,  and  that 
only,  put  in  issue)  an  action  is  hnmght,  wherein  the  plaintiff  by  a  fiction  d^ 
Clares  that  he  laid  a  wiigcr  of  5/,  with  the  defendant  that  A.  was  heir  at  law  to 
B.j  and  then  avei-x  that  he  is  so;  and  therefore  demands  the  tl.  The  defendant 
admits  tho  feigned  wager,  hut  avers  that  A.  is  not  tho  heir  to  B.;  and  thereupon 
that  issue  is  Joined,  which  is  dircitcd  out  of  chancery  to  be  tried;  and  thus  tba 
verdict  of  the  juroi-s  at  law  dctenuinex  tho  fact  in  tne  court  of  equity.  Thesa 
feigned  issm-s  ceeni  borrowed  from  tho  ^imnsio  judicialis  of  the  Romans  ;(fl)  and 
aro  also  fh-quently  used  in  the  courts  of  law,  by  consent  of  the  parties,  to  de- 
termine sfinie  disputed  rights  without  the  fbrmality  of  pleading,  and  thereby  to 
Bare  much  time  and  expense  in  tho  docixion  of  a  cause." 

So,  likewine,  if  a  question  of  mere  law  arises  in  the  course  of  a  cause,  •■ 
*4531  ^'''^-'^''^^  ^y  ^''*'  ^vords  of  a  will  an  estate  tor  life  or  'in  tail  is  created, 
J  or  whethi'f  a  fmare  interest  <levised  by  a  testator  ahall  operate  as  a  re- 
maiuder  or  an  executory  devise,  it  in  the  ])ractice  of  this  court  to  refer  il  to  tb« 
opinion  of  the  Juilgos  of  the  court  of  king's  bench  or  common  pleas,  upon  a  cast 
stated  tor  that  purpose,"  whcivin  nil  the  mutcrial  facta  are  admitted,  and  tba 

•)Obi  trial  at  In.  tr  thr  )i|iilnllir  ivmI*  ubif JHn  •■' (>H  W  X'ta  nl  ifmil*  JmMftmHi!  •■ifmi'mt  niJ^if i  ■*■  il 
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"  It  \»  not  now  the  jiruclirp  for  tlie  ff'i'itmr  to  read  the  minutra  of  the  deeree  opMilf 
in  court ;  hut  any  i>iirly  In  (lie  t^iiit  iiiny  ]>roi'ur<>  a  copy  of  thpm,  and,  if  there  ii  may  mil- 
take,  may  mnve  to  liiive  tJK'in  iinu'nileil.  But  after  a  decree  has  been  drawn  up  ^A 
entered,  no  ermnt  in  il  can  lie  n-itlfii'd  on  motion,  or  by  any  other  proceeding  than  bjr 
rehearing  tlie  chuki-. — <.'»r[stia\'. 

"Tlie  ('onNcut  of  the  emirt  ought  ulxo  to  be  ]irc>vioUKly  oblained;  for  a  trial  of  a  feigMtt 
iKBue  without  kucIi  cnnscni  i"  a  i'nntem|il,  which  will  authoriie  the  oourt  to  order  the 
pnirenlinp>  lo  be  utoypd.    4  T.  H.  4lr2,— CniTTV. 

"  Formerly,  when  n  rase  wa!i  henril  befnro  the  master  of  the  rolb  wtting  in  Ui  OWB 
court,  on  wbie.h  he  wtflicd  lo  have  the  opinion  of  a  oourt  of  law,  he  dlraetad  aa  aetiaa 
to  be  commenced  by  the  mrtiea  in  a  court  of  law,  in  stioh  a  form  that  tha  qaastiott  sa 
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prist  of  law  it  SQbinitted  to  their  decision ;  who  thereupon  hear  it  edlemnly 
ugmtd  by  coansel  on  both  sides,  and  certify  their  opinion  to  the  chancellor. 
And  «pon  sQch  certificate  the  decree  is  nsually  founded. 

AaotlMr  thing  also  retards  the  completion  of  decrees.  Fre^uentlj  long  ao» 
isuila  are  to  be  settled,  encumbrances  and  debts  to  be  inquired  into,  and  a 
hndred  little  facts  to  be  cleared  up,  before  a  decree  can  do  fhll  and  sidBoient 
jsnice.  These  matters  are  always,  by  the  decree  on  the  first  hearing,  referred 
Is  a  master  in  chancery  to  examine,  which  examinations  frequentfy  last  for 
jMrs;  and  then  he  is  to  report  the  fact,  as  it  appears  to  him,  to  tne  court.  This 
nport  may  be  excepted  to,  disproved,  and  overruled;  or  otherwise  is  confirmed, 
IM  made  absolute,  by  order  of  the  court. 

When  all  isAues  are  tried  and  settled,  and  all  references  to  the  master  ended, 
tW  cause  is  again  brought  to  hearing  upon  the  matters  of  equity  reserved,  and 
•  iaal  decree  is  made;  the  performance  of  which  is  enforced  (it*  necessary)  by 
eonmitment  of  the  person,  or  sequestration  of  the  party's  estate.  And  if  by 
tkii  decree  either  party  thinks  himself  aggrieved,  he  may  petition  the  chancellor 
ht  s  rehearing ;  whether  it  was  heard  before  his  lordship,  or  any  of  the  judges 
■Uiog  for  him,  or  before  the  master  of  the  rolls.  For,  whoever  may  have  heard 
tk  caaae,  it  is  the  chancellor's  decree,  and  must  be  signed  by  him  befbre  it  is 
moiled  ;(6}  which  is  done  of  course  unless  a  rehearing  be  desired.  Every  po- 
titirto  for  a  rehearing  must  be  signed  by  two  counsel  of  character,  usually  such 
m  kive  been  concerned  in  the  cause,  certifying  that  they  apprehend  the  cause 
ii  pmper  to  be  reheard.  And  upon  the  ^rehearing,  all  the  evidence  r 41451 
tikeii  in  the  cause,  whether  read  before  or  not,  is  now  admitted  to  be  >* 
m»i;  lKH*auso  it  iH  the  decree  of  the  chancellor  himself,  who  only  now  sits  to 
^r  reajuini  why  it  Khouhl  not  he  enrolled  and  perfected ;  at  which  time  all 
otti^^j.m?*  of  either  evidence  or  argument  may  ho  supplied. (c)  But,  after  the 
<if«tw  ij*  once  signed  and  enrolled,  it  cannot  bo  reheard  or  rectified  but  by  bill 
of  npvicw,  or  by  ap}K»al  to  the  hoiiHO  of  lords. 

A  hill  of  rrriVjf"  may  he  had  upon  apparent  error  in  judgment  appearing  on 
tke  fiwe  of  the  decree;  or,  by  special  leave  of  the  court,  upon  oath  made  of  the 
^•e«ivf  r\'  of  new  matter  or  evidence,  which  could  not  portHihly  be  had  or  used 
•t  the  time  when  the  decree  ])a»sed.  But  no  new  eviuenco  or  matter  then  in 
tk  knowledi^e  of  the  parties,  and  which  might  have  been  used  before,  shall  be 
iMiiBeient  gn>und  for  a  bill  of  review. 

An  iippnii  to  ]>arliainent.  that  is,  to  the  house  of  lords,  is  the  dernier  resort 
of  the  subject  who  thinks  himself  aggrieved  hv  an  interlocutory  order  or  final 
termination  in  this  court;  an<l  it  is  etfecte<l  [>y  petition  to  the  house  of  peers, 
aiftd  not  by  fcht  of  error,  as  ui>on  judgments  at  common  law.  This  jurisdiction 
iittidi'/)  to  have  begun  in  IS  Jac.  I.,  and  it  is  certain  that  the  first  petition, 
vhieb  s[»|>ears  in  the  re<*ords  of  parliament,  was  preferred  in  that  year;(f)  and 
t^t  the  tintt  which  was  heanl  and  determine<l  (though  the  name  of  appeal  was 
tiea  a  novelty)  was  pn.'sented  in  a  few  months  alter ;(/)  both  levelled  against 
the  i-trd  chancellor  Bacon  tor  CH^rruption  and  other  misbehaviour.  It  was  afler- 
wmr*!^  warmly  controverted  by  the  house  of  commons  in  the  reign  of  Charles 
th«  Sec-ond.i  y)    But  this  dispute  is  now  at  rest  :(A)  it  being  obvious  to  the  reason 
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b*  hftd  a  douht  might  l»e  dooide<l  in  that  puit.  and  he  !>u«pen<lcd  hiii  deoro^  till  the 
of  U«  hvl  (nT<«n  itj«  ju«l^mont.  It  a|>iv«mr!«  that  the  first  ctme  aent  from  the  rolb 
toiW  Kinir'a  B^'nch  i^  in  ♦'!  T.  H.  .'tl3.  whore  lonl  Konyon  »•>••.  *'  I  belieTe  that  there  is 
in  which  thi«  <H>urt  ever  certifiinl  their  opinion  on  a  caae  sent  here  firom  the 
of  tb«  rolla.  In  (^A>lson  v^.  <V)I«(on  it  whm  refus^eil;  but  I  think  it  waa  an  idle 
itf.  sad  1  ahall  feel  no  reluctance  in  certifying  in  auch  caaea,  because  I  think  it  is 
sosvcnieol  to  the  auitora  of  that  court." — (*iiri!(Tian. 

*A  falU  ol  review  h  only  ncce^aary  where  a  decree  ia  aigned  and  enrolUKl.    Mitf.  PI. 
7L    It  caaaot  be  brought  after  twenty  year*.    Id.  69.    1  Bro.  P.  C.  95.    5  Bro.  P.  C.  4fiO» 
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PB0CEEDIN08  ON  A  WBIT  OF  BtOIIT  PATENT. 

9«cT.  1.    Wktr  or  BianT  Pitut  in  thi  Oackr  B*>on.  -.  .  ^ 

MBB  tb«  Sneond.  bjr  the  grv^o  <>r  (^(kI.  of  Orut  Britain.  FVanoo,  and 
bd  King,  U«f«ndi>r  of  ll]i>  Paitli,  uitl  xi  fnrtli.  lu  Wlltoughby.  earl  of 
gdod.  piiwtinB.  Wo  oomniiiiiil  you  Ibkt  itilhoiit  dotoj'  jroD  hold  hill 
lo  Williun  Krnt,  BN)Uire,  of  on«  nicMUage  knd  twent}'  kcrta  of  land, 
ibe  •t'tMirtvnNiriKi,  In  DorchwtAT,  whieh  ho  cliiiDW  to  hcdd  of  you 
m  br*  wrruii  ol  one  {icntiy  jrmriv  in  Um  of  all  nmricM,  of  whiclt 
trti  Allm  daiurcu  bini.  And  iinliwa  you  do  to.  \tl  the  «hi>Tifl'  of 
idlAu*  do  U,  Ibu  wen  no  laii|[«r  hpar  complaint  llxfrrof  fnr  drfoot  of 
y  Wmam  oonoU  »t  Wia>iniin>t<-r,  liit>  twi^iiLiotli  day  of  Augual,  in  tlin 
Mib  yew  of  our  raign. 

Sect.  2.    WtiT  or  ToLT,  to  RCHori  it  into  tdi  CottMTT  Cooar. 

iBLS?  MiimtoN,  Ewiuirp,  ehoriff  of  Oxfordshire,  to  John  Long,  bwliff- 
I  of  our  lyird  the  KinK  and  of  my»elf,  greeting.  Bic*uu  by  tbecom- 
t  of  William  Kent,  (juiuire.  perKinally  present  at  tny  county  court,  to 
n  Mnn<lsy.  th^  ni.ith  dav  of  .St^ptember,  in  the  thirtieth  yenr  of  the 

of  our  Lor^l  liioanc  the  Second,  by  the  orace  of  God,  of  Great  Britain, 
re.  and  Ireland  Kina.  Defender  of  the  Faith,  and  (o  forth,  at  Oxford, 
•e  •hiri-hou)>e  there  hnlden.  I  am  informed,  that  although  he  him- 
he  writ  of  nur  Raid  Lord  the  King  of  richt  patent  directed  to  Wil- 
iby.  enrl  of  Abinjtdon,  for  thi<  that  *he  should  hold  fiitl  right  to  the  ['ii. 
HTilluun  Kent,  of  one  mew>uage  and  twpnty  aorea  of  land,  with  the  ap- 
nance*,  in  I>orrhe?ler,  within  my  tiaid  county,  of  which  Richard  Allen 
em  bitn.  bath  broujtht  to  (he  Kuiil  Willoughby,  earl  of  Abingdon  ;  yet 
ut  tb-  aaid  WiUouehby,  earl  of  Abingdon,  faroureth  the  aaid  Richard 
I  m  this  |ur(.  and  hath  hitherto  delayed  to  do  full  right  according  to 
lip-nre  of  the  »iid  writ.  1  command  you  on  the  i>art  of  our  aatd  Lord 
Liuf .  SmilT  enjoininji  that  in  your  pro|ier  person  you  go  to  the  court- 
1  ol  the  aai'l  Willougliby.  earl  of  Abingdon,  at  rtorohcuter  aforeaaid, 
lakr  away  the  plaint  vrhivh  there  ia  between  the  Mid  William  Kent 
tirbanl  Allen  by  the  xaid  writ  into  my  county  court  to  be  next  holden; 
ommon  by  gnoil  Hummoners  the  said  Richard  Allen  (hat  he  be  at  my 
IT  cHirt.  on  Monday,  the  fourth  day  of  October  next  coming,  at  Oxford, 
f  thirehoive  there  to  be  hoblen.  to  answer  to  the  aaid  William  Kent 
■nt.  And  hare  you  there  then  the  Buid  plaint,  the  summonera,  and 
jr»-rej't.     'iiTi!<  in  my  (-ounty  court,  at  Oxford,  in  the  abirebouae,  the 

day  of  September,  in  the  year  aforesaid. 

3.    Watt  or  PuNt.  to  aiaoTi  it  into  taa  Corar  or  Coaaos  FLiaa. 

Mca  (he  Serand.  bv  the  graee  of  Dod.  of  flreat  Britain.  FVano«.  and 
ad  King.  IVfender  of  the  Faith,  and  >h>  forth,  to  the  ■heriff  of  Oxford- 
.  gnrting.  Pet  at  the  requext  of  Willium  Kent,  before  our  jnatioea  at 
aiBct^r.  on  the  morrow  of  All  Soul*,  the  i>laint  which  ia  in  yoor 
ly  ermn  by  oar  writ  of  right,  b->lwifn  Ilie  •niil  William  Kent,  denuuid- 
Md  Biebard  AI1«d.  tenant,  of  one  me»tuage  and  twenty  aoree  of  land, 
the  aipporteBanrea,  in  Dorcheater  :  and  summon  by  good  tummonaw 
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No.  I.       the  said  Richard  Allen,  that  he  be  then  there  to  answer  to  the  said  William 
^  »  -'       Kent  thereof.   And  have  you  there  the  summonem  and  this  writ.   Witness 

ourself  at  Westminster,  the  tenth  day  of  September,  in  the  thirtieth  year  of 

our  reign. 

Sec.  4.    Writ  of  Rioqt,  quia  Dominua  remuU  Curiam, 

GiORGE  the  Second,  by  the  ffrace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford- 
shire,  greeting.  Comxand  Richard  Allen,  that  he  justly  and  without  delay 
render  unto  William  Kent  one  messuage  and  twenty  acres  of  land,  with 
the  appurtenances,  in  Dorchester,  which  he  claims  to  be  his  right  and  in- 
heritance, and  whereupon  he  complains  that  the  aforesaid  Richard  ui\ju»tW 
*iii.]  deforces  him.  And  unless  he  shall  do  so,  and  ^if  the  said  William  »faail 
give  you  security  of  prosecuting  his  claim,  then  summon  by  good  sum- 
moners  the  said  Richard,  that  he  appear  before  our  justices  at  IVestminrter. 
on  the  morrow  of  All  Souls,  to  nhow  wherefore  he  hath  not  done  it.  Ar.d 
have  you  there  the  summonors  and  this  writ.  AVitness  ourself  at  Wt^[- 
minst«r,  the  twentieth  day  of  August,  in  the  thirtieth  year  of  our  rei^. 
Because  Willoughby,  earl  of  Abingdon,  the  chief  lord  of  that  fee,  bath 
thereupon  remised  unto  us  his  court. 

Bhsriff*!  Rtarn.      Fledges  of    )  John  Doe.  Summoners  of  the  ( JoBif  Din. 

prosecution,  j  Ricuard  Roe.         within-named  Richard.  ( Riciuto  Fu. 

Sect.  5.    Tue  Record,  with  the  Award  of  Battel.' 

Fleas  at  Westminster  before  Sir  John  Willes,  Knight,  and  his  brethren, 
Justices  of  the  Bench  of  the  Lord  the  King  at  Westminster,  of  the  term 
of  Saint  Michael,  in  tlie  thirtieth  year  of  the  reign  of  the  Lord  OtoKi 
the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland 
King,  Defender  of  the  Faith,  &c. 
Writ  Oxon,      )    Willi  AX  Kent,  Esquire,  by  James  Parker,  his  attorney,  de- 

to  wit,     j    mands  against  Richard  Allen,  gentleman,  one  messuage  and 
twenty  acres  of  land,  with  the  appurtenances,  in  Dorchester,  as  his  ridit 
nnminut  rtmitU  and  inheritunce.by  writ  of  the  Lord  the  King  of  right,  because  Willoughbt. 
curiam.  ^g^^i  of  Abingdon,  the  chief  lord  of  that  fee,  hath  now  thereupon  remii^i 

Count.  to  the  Lord  the  King  his  court.    And  whereufox  he  saith  tnat  he  hiBi' 

self  was  seised  of  the  tenements  aforesaid,  with  the   appurtenances,  in 
his  demesne  as  of  fee  and  riglit,  in  the  time  of  peace,  in  the  time  of  tb* 
Espieea.  I^rd  George  the  First,  late  King  of  Great  Britain,  by  taking  the  espleo 

thereof  to  the  value^  [of  ten  shillings,  and  more,  in  rents,  com,  and  graai>l 
Defence.  And  that  such  is  his  right  he  offers  [suit  and  good  proof.]     Axd  the  §•» 

Richard  Allen,  by  Peter  Jones  his  attorney,  comes  and  defends  the  right 
of  the  said  William  Kent,  and  his  seisin,  when  [and  where  it  shall  behoova 
him. J  and  all  [that  concerns  it,]  and  whatsoever  [he  ought  to  defend]  and 
chieny  the  tenements  aforesaid,  with  the  appurtenances,  as  of  fee  and 
right,  [namely,  one  messuage  and  twenty  acres  of  land,  with  appurtenaDcai 
Wager  of  battel,  jn  Dorchester.]  And  this  he  is  ready  to  defend  by  the  body  of  his  freemaa, 
George  Rumbold  by  name,  who  is  present  here  in  court,  ready  to  defuid 
the  Mime  by  his  body,  or  in  what  manner  soever  the  court  of  the  Lord  tht 
*iv.]  Kin^  shall  consider  that  he  ought  to  defend.  *And  if  any  mischance  should 
befall  the  said  George,  (which  God  defend,)  he  is  ready  to  defend  the  same 

Replkttlon. 


&c.,  and  chieily  of  the  tenements  aforesaid,  with  the  appurtenancet,  as  of 
fee  and  right.  &c. :  because  he  saith  that  he  himself  was  seised  of  the 
tenements  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  foe  ami 
right,  in  the  time  of  poac^e.  in  the  time  of  the  said  Ix>rd  Geokge  the  First* 
late  King  of  Great  Britain,  by  taking  the  esploes  thereof  to  the  value,  ta 
Joinder  of  battel.  Ani)  that  !*uoh  is  his  ri^iht  he  is  prepared  to  prove  by  the  body  of  his  frpfr 
man,  Henry  Brought  on  by  name,  who  is  present  here  in  court  ready  to 
prove  the  same  by  his  body,  or  in  what  manner  soei'er  the  court  of  the  Lofd 
the  King  shall  consider  that  he  ought  to  prove;  and  if  any  miachanot 
should  befall  the  said  Henry,  (which  God  defend,)  he  is  ready  to  prove  the 

1  An  to  b»tti>I.  wo  p»|re  .^^7,  n.  7. 

*  N.K.— Tlio  rltniNHi  lietwtvn  hook*  in  thia  and  the  fnUeqwt  amltncf  Iks 
oUierwiae  ezpreased  lu  Uie  recorda  than  by  aa  **  ac" 
S18 
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y  aaodirf  tn«n.  who,  Ac.    Axp  ti«T«iii>on  ii  h  <t<<inftniJod  of  tlin  Mid       Va.  t. 
aad  HMity  mtiFthtrr  tiirj  are  rnwly  lo  umko  bklto)  oa  Iboy  bt-roro        ■     ■    ' 
«fad  it:  vi>t>  1111;  lliat  tlioj  »rt>.    Afiu  Ui«  wiuv  (M>rg»   Uumbold 
p^  of  defending.  And  tli«  luitl  U«nry  Broogbton  ^volii  jpigv  of  u*t»  (>™>l 

i;    ukI  Mirh  i*iin(gi!nii>nl  bring  sivpn  an  tlie  nuuincr  ia,  it  in  de- 
af lb*  Mid  Willuun  Knnt  and  Kirhard  Allui)  it  ih^j-  nan  mjt  any 
hmtlotp  taM«l  ought  not  to  b«  K»Brd«l  in  Ihi*  cmhi  ',  who  my  thftt  thnjr 

Tni»ir"B«  It  ■•  coMsinEUii,  Ih»[  bstt«l  bu  nuulv  tbum>n,^.  Ajiu  Xftitlkm 
1  Q«or(e  Buiobold  flndnth  pindgu  of  b*tt«l.  10  wit,  Paul  J«nkin*  iiddaw 
hIm  Uar(<rr  1  and  tbi?  uud  H^ni]'  BrouphUin  lindrth  sUa  pledges  of 
tA  wit.  K<-fCtniild  Rmul  and  I^inion  TuyUr.  And  tukui'im?!  day  U  ~ 
rm  vweirtolbeW'l  WUil^m  K^^nt  >»  tAtbo  >ud  Ki«hard  Alkn,  In 
.  llM  m'WTOw  of  Siunl  UiU'tin  next  troiuina.  by  thv  BnacDt  «•  well 
Mid  Williun  Krat  m  of  tho  Mtid  itl(^h■^a  Alloii.  And  it  i>  Pom- 
ij  UmI  BMih  of  tlrnn  llion  bavo  linro  bu  cbamnion.  mflicicnily  tar- 
wldi  enm|]«it«nl  armour  m  bM:«i»t«  him.  and  ruady  to  inftk«  the 
■ftwid  -.  bikI  that  IliD  bodidi  of  thrm  in  Uin  nuian  tint*  bt>  tafvlir 
a  poril  (bal  »Iib1I   fall  (hereon.     At  which  day  here  oome  la  Wiill' 

I  Willian)  Kxnt  a*  the  **td  Richard  AlUn  by  theii  atiornfiy*  afor*- 
id  th»  (aid  tJeorgc  Bumbold  and  llonry  Brmighton  in  thoir  |ir»iH>r 
t  llk(><«iai>  coiDe.  nufllcii-nllv  ftirubihml  with  oompulcttt  armour  naW- 
th*tD,  raatily  10  niako  lltn  batlol  afomuud  aa  lh«y  had  twC^rD  w^ad 

II  Imvupuo  day  ii  further  siren  by  the  court  horv,  m  «r«U  to  thv  Mud  MJiwwaua 
a  K'M  >■  w  ili»  ikild  K>rhan)  Allon.  at  ToifailL,  near  Uia  titj  of  '"'^  ""^ 
Luip-T.  in  tho  onanty  of  Miildlmax.  lo  wit,  on   ih*  morrow  of  th« 

UNN)  of  tile  Bleawd  Virgin  Mary  next  coming,  by  tiui  aMenl  ••  well 

Mtd  'WilliAm  a*  of  Uie  aforfaaid  Hii-hard.    And  it  b  ooBuaanikMl        r*T. 

eh  nf  tbetn  have  then  there  Im  Ghiviu{H(in,  armed  in  tho  farm  afnr*> 

«dy  to  make  the  Ultrl  at'irmiiKl.  nti<l   that  Iheir  bo-liea  in  tliv  niND 

c.     At  wliich  day  here,  to  wit.  at  'I'olhill  aforrvatd,  cuinra  th«  muiI 

1  Allen  by  hw  attorney  aforcaaid,  and  ibo  aaid  Uooriia  Bumbold  and 

Bruughiun  in  tlieir  {iroppr  [wrvona  likewiae  i-onio.  auDlcienllf  fur- 

witb  <x»ii)H>l«itl  arni'iur  iw  iKHiiitieH  Iliem,  rtwly  lo  make  tlia  batliij 

kl  ■•  th(^*  bvforc  bad  wnjjnl  iL     And  the  wid  William  Kent  beinx 

If  oallv>l  doth  tiut  come,   nor  hath  jinMeiMited  bia  writ  aforvaaid. 

oca  It  I*  coniiraatD,  thai  ih*  oamo  H  dliam.  and  hi*  plodgni  of  pro-  '^■■"t  ■ 

g.  to  wit.  John  Dmi  and  Riohard  Boe,  bo  in  meri-y  for  hia  UUe  «im-  ** 

and  (liat  the  name  Ujehanl  ifi>  therttif  without  a  day.  Ac,  atid  alaii 

»  mMl   Bicliard  do  hold  the  lenumenlit  afontiutid  witli  the  ap|>ur>  rkwl  jali— 

•  lo  him  and  hia  lieir»,  ijuit  of  tho  said  Williaio  and  hia  buirn,  for-  **  **"  '"■■■ 

Smt.  0.    Trial  Nr  tuc  Ukind  Auiir. 
And  the  (aid  Richard  Allen,  by  I'eter  Jonea,  bin  nllorti*y.  ooniM and  liiiMci 
I  ibe  riicht  o(  tli<>  t<aid  Willliun  K<>nt,  and  hi*  aeliiin,  when,  tc,  and 
,  M»d  wLaLMeTor.  Ac.,  and  cbieBy  of  tltn  tenemnnta  afbrouud  with 
■nnenanoe^.  aaof  feeand  rijibL  A«.,  and  puta  himtelf  ution  tii«>  gnuid  ■■)» 
(  tlie  ]»ril  till  Kill)!,  and  pray*  rf'i'oiinilion  to  Iw  mado.  wbMher  he 
hath  graater  rijtbt  ta  bold  ihi'  I>>ni.'mcnta  aforesaid,  with  the  BU|nir- 
■1  k>  him  and  bin  hcin  a«  lennntii  thi.-ri>of.  a«  he  nnw  hoMvlh  lliwn, 
irid  VUllam  to  bar*  the  wid  tenrm<'nta  witli  the  sppurtenanoM,  aa 
«defiuD>leih  them.     Aiu  he  tendera  hero  in  «mrt  »ix  ahilUnp  and  »*■*•««  * 
«ew  lo  llw  u*e  uf  the  Lord  the  now  King,  Jtc,  for  that,  lo  wjt,  it  "^ 
Isqulml  of  the  lime  (nf  the  aeiain  allecod  bj  the  laid  William.] 
I  tlirrvrire  pnyi  that  it  may  be  iii.juired  by  tho  uaiao.  whether  iIki 
ilMin  Kr-nt  woii  *vited  of  the  lenei)ii>nt«  aformaid.  with  the  ap|Nirl»- 
ia  lii>  dHRHKnn.  an  of  fei>.  in  the  time  of  the  maid  Lord  the  Kinc 
Ibp  Fir^t.  a«  the  »id   William  in  hi-  demand  l>er.>r«>  hath  alliite.1. 
gss  it  ia  eoMiiiaiidixl  the  •herltT.  thai  he  aiimmiui  by  good  ■ummun-  ^■m  af 
hwAil  knijht"  of  bin  county,  nirt  with  iworda.  that  they  be  bi're  i.n  •»••»•■ 
i»«a  of  .'taint  Hilary  next  njiuln^.  to  miik»  election  •.•f  IboaHaUaaroTo- 
IVp  tame  day  i*  Kivi>n  *•  wa>ll  I'l  the  Mid  William  Kent  aa  to  the  laid 
I  AllirD.  here,  ic.     At  which  dav  here  come  aa  well  lh«  «aid  fTllUam  a.f«. 
I  Ik*  uld  Rwharl  AlU'n :  and  the  •herltT,  lo  wit.  Sir  Adam  Alatene, 
,  nam  rwiurna,  that  hit  had  eaiiu'd  tii  tie  ■innmonod  Cbarlet  Maphena. 
Wbaler.  Toby  Cox.  and  TlinnKw  MiiniUy.  four  lawful  knlghtaofebk        [ari. 
^rt  with  iworda.  by  John  lioe  and  Richard  Hiw,  hl«  balldb.  la  bo 
X.  ..U  xetana  ..f  :4.<nt  IliUrr   (^  do  ■•  the  Mid  writ  IhenaiT  «wim. 
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mands  and  requires ;  and  that  the  said  summoners,  and  each  of  them,  ai 
mainprized  by  John  Day  and  James  Fletcher.  Whereupon  the  said  Charii 
Stephens,  Randel  Whcler,  Toby  Cox,  and  Thomas  Mundav,  four  lawfti 
knights  of  the  county  aforesaid,  girt  with  swords,  being  called,  in  their  pre 
per  persons  come,  and  being  sworn  upon  their  oath  in  the  presence  of  tli 
parties  aforesaid,  chose  of  themselves  and  others  twenty-four,  to  wit,  Chaiie 
Stephens,  Handel  Wheler,  Toby  Cox,  Thomas  Mundav,  Oliver  Greenw^ 
John  Boys,  Charles  Price,  knights;  Daniel  Prince,  William  Day,  Roga 
Lucas,  Patrick  Fleming,  James  Harris,  John  Richardson,  Alexander  Moon 
Peter  Payne,  Robert  Quin,  Archibald  Stuart.  Bartholomew  Norton,  aafl 
Henry  Davis,  fiM^uires ;  John  Porter,  Christopher  Ball,  Bei\jamin  Robinson 
Lewis  Long.  William  Kirby,  gentlemen,  good  and  lawful  men  of  the  oounM 
aforesaid,  who  neither  are  of  kin  to  the  said  William  Kent  nor  to  the  saH 
Richard  Allen,  to  make  recognition  of  the  grand  assize  aforesaid.  Thu 
FORE  it  is  commanded  the  sheriff,  that  he  cause  them  to  come  here  from  tiM 
day  of  Easter  in  fifteen  days,  to  make  the  recognition  aforesaid.  Tha  niiM 
day  is  there  given  to  the  parties  aforesaid.  At  which  day  here  oome  as  wil 
the  said  William  Kent  as  the  said  Richard  Allen,  by  their  attomeya  afon 
said,  and  the  recognitors  of  the  assize,  whereof  mention  is  made  above,  beiii| 
called,  come,  and  certain  of  them,  to  wit,  Charles  Stephens,  Randel  Whdiei 
Toby  Cox,  Thomas  Munday,  Charles  Price,  knights;  Daniel  Prinoe,  Roga 
Lucas,  William  Day,  James  Harris,  Seter  Payne,  Robert  Quin,  Henry  Davii 
John  Porter,  Christopher  Ball,  Lewis  Long,  and  William  Kirbv*  being  elected 
tried,  and  sworn  upon  their  oath,  say  that  the  said  William  K^ent  hath  mOii 
right  to  have  the  tenements  aforesaid,  with  the  appurtenances,  to  him  aiM 
his  heirs,  as  he  demandeth  the  same,  than  the  said  Richard  Allen  to  hah 
the  same  os  he  now  holdoth  them,  according  as  the  said  William  Kent  Iq 
his  writ  aforesaid  hath  supposed.  Therefori  it  is  considered,  that  the  nil 
William  Kent  do  recover  his  seisin  against  the  said  Richard  Allen  of  thi 
tenements  aforeisaid,  with  the  appurtenances,  to  him  and  his  heirs,  quit  d 
the  said  Richard  Allen  and  his  heirs  forever:  and  the  said  Richard  Alki 
in  mercy,  &c. 

*No.  II. 

PROCEEDINGS  OX  AN  ACTION   OF   TRESPASS    IN    EJECTMENT 
BY  ORIGINAL,  IN  THE  KING'S  BENCH. 

Sect.  1.    The  Original  Writ. 

xjkeeraum-       GEORGE  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  ori 
•"~*-  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Belli 

shire,  greeting.  1  f  Richard  Smith  shall  give  you  security  of  prosecuting  II 
claim,  then  put  by  gage  and  safe  pledges  William  Stiles,  late  of  Newbrny 
gentleman,  so  that  he  be  before  us  on  the  morrow  of  All  Souls,  whereeoevK 
we  shall  then  bo  in  England,  to  show  wherefore  with  force  and  arms  he  iS 
tered  into  one  messuage,  with  the  appurtenances,  in  Satton,  which  Joll 
Rogers,  Esc|uire,  hath  demised  to  the  aforesaid  Richard,  for  a  term  whip 
is  not  yet  expired,  and  ejected  him  from  his  said  farm,  and  other  enond 
ties  to  him  did,  to  the  great  damage  of  the  said  Richard,  and  a|cainst  oil 
])eace.  And  hnve  you  there  the  names  of  the  pledges  and  this  writ.  Wii 
NESS  ourself  at  Wes'tminstcr,  the  twelfth  day  of  October,  in  the  iwenty-nioM 
year  of  our  reign. 

SherUTa  return.       Pledges  of    )  Jniiv  DoE.  The  within-namcd  William )  JoHN  Dk3c. 

prosecution. )  Richard  Roe.    Stiles  is  attached  by  pledgee,  j  RicnaED  fm 


Recognitort 
■worn. 


Verdict  ft»r  the 
demiuniant. 


Judgment. 
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Sect.  2.    Corv  of  the  Declaration  against  the  Casual  EiiCToa,  who  oitB 
Notice  TiiEREti*oN  to  the  Tenant  in  Possessioic. 

Miohaelina.<«,  the  29th  of  King  (George  the  Seoond. 

Bcrh, )  William  Stiles,  late  of  Newbury  in  the  said  county,  gentleman,  w« 
to  irit.  i  attaclied  to  answer  Richartl  Smith,  of  a  plea,  wherefore  with  foiW 
and  arms  lie  entiTcd  into  one  messuage,  with  the  appurtenances,  in  SutlOl 
in  the  county  afon^said,  wliicli  .John  Rogers,  Esquire,  demised  to  the  "" 
Hiehanl  Sinitli  for  a  term  wliich  is  not  yet  expired,  and  ^ected  him 
his  said  farm,  and  othor  wrongs  to  him  did,  to  the  great  damage  of  the 
Richard,  and  against  tlie  i>eace  of  the  Lord  the  King,  fto.  And  wherm: 
the  said  Richard  by  ^Robert  Martin  his  attorn^  oomplainSt  thai  y 
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tbvid  John  Siifvr*,  on  llio  Unit  day  of  Oolobor,  In  lh«  twontf-ninth  T«*r  !<»'  n. 
if  llw  r*ici>  of  tl>"  t4ird  tlio  King  Ibat  now  is.  at  Sutlon  aft>rr«ai(l,  liad  d»-  '— •  — ' 
■M M ibF  aaBi*  Eioliuil  the  t(-D«ueiit  MrOTOMiil,  wiili  (!■«  fi|>iiurWiRanoM, 
tohwaHMl  W  ImiM  Ibaiwid  teiMmonl,  iriih  llw  apjiurtPnanm.  bi  tliu  laid 
ItAHriaaJUiMiuw. from  the  F«a*tof  8aint  Hlaluidtiio  Aruhatif^pl  tiieu 
iMpMl,  I*  tlw  MBdand  loren  of  &tp  y**n  from  ibcnoo  iii<xt  taUimmg  and 
ft^MWomidabi  atid  enil«d,  by  rirtusof  whlrli  dcimie  the  mud  Hicbanl 
rntmi  into  tk*  mJi)  l«tiimMtl,  witb  tfa«  •{i|iurI«iianr«M.  aiid  wait  tbcreof 
t^M««di  and  tbaaaid  Kirhard  bflnji  unpoxwiwd  tlmniof,  thr  laid  Willuun 
(Aavwd*.  Ibat  h  to  uv.  an  Ibeanid  fimtday  of  Uotobrr  in  tlio  mid  tw^nly- 
iiHh  jtai,  vrllii  fi>rv«  aiid  armo.  that  la  lo  Mty,  with  swonlf,  iirai  iv,  and 
Iktm,  MtUtod  intfl  Uto  Mild  rcnranrnt.  with  ihn  apfnii'trinniirp*,  whkli  Itia 
-a  Mm  Ronn  drmitMl  U>  tlip  naid  Hicbard  in  Torin  alurutaid  Tor  tb»  Ivrm 
iliiwtlil;,  wUok  b  no*  ;m  >x|iiiy(t,  and  pjticind  lli«  mud  Kiohard  out  of  )iii 
•Md  km,  mmI  ntlMr  wroDp  lo  him  did,  lo  tbp  tfrrat  ilomagn  of  ti>e  uid 
Um4,  mwI  BMteR  thf  iwMi)  of  ti)i»  mid  Ijonl  tli«  King ;  wltt^ralir  ib«  oatd 
lM«4  Milb,  Utat  liciaiq)ut«d  anddamagid  to  Ihovalua  of  twenty  jiaunda. 
ial  thiWd|inB  hm  btingi  luit,  Ac 

ILma.  ft*  Um  nUBUIC     \  Plr^Rra  of     I  Jonv  Put. 

FbiA  far  Um  defendant.  >  jji-uHHrution.  f  lliiluai>  ItuE. 

IU.tiaM»8arXMU, 
Im  biAwtnad  that  vtta  arv  in  pouMMUon  of,  or  claim  title  to,  Iho  nrrmiMvlMH*. 
'id  tlda  iltwlaralioa  of  lyMrtniAnt.  or  lo  nonie  part  Ilion^r;  and  I, 
ill  ihl*  ariinn  a*  a  •^wnal  i^votor,  and  having  no  claim  or  titln  to 
^  ■■>,  ilo  adriar  vou  to  ajipear  next  Hilary  Trrni  in  hia  Ui^ii-rtjr'*  nmrt 
'  Bk^a  Bmcb  at  Wmtinit»i«r.  by  aoni^  lUtoru^y  of  that  court,  and  tlipti 
milk!n,hy  a  mln  in  U  madr  at  tho  umn  rr.tirt.  (o  raii>«  yourvlf  to  l>« 
Mil  ddiadaal  in  mj  alcad :  olhurwiiA  1  *tutll  »nWn  indgmcnt  to  ixi  en- 
knri  spinal  me,  ami  you  wiU  b«  lurucd  out  of  pocwaaloa. 
Your  loTiDg  t^ivnd, 

Wjluhii  Siilu. 

UJUmt,  itm. 

•Sm-t.  3.    Tub  Buli  o?  Cock.  [^. 

B3i^  Term,  in  ibe  iwRtiiy'nintb  Y«ar  of  King  Qtorge  Ibo  Sooond. 
^•h,  I  It  u  oanciBO  by  tbo  court,  by  tbp  aiwiit  of  Ixiih  parti«.  and  t)w4r  *' 
*ac  )attaf»<H*kll>at<Jeor«if4aundcra,|(cnlIrmun.  may  bcniadi^dpfrndant,  „ 
»»m  ffaowoTtb*  now  didiiiidunt.  William  Stilw.  and  Bball  imini>dtaU>lir  u 
mmr  la  tha  plamtilTa  aftioii,  and  aball  morlT4>  a  doclaralion  in  a  |daa  M  ^ 
tif^  and  fjteuncnl  of  lL«  Mot^munt*  in  queation,  and  iball  immediately  j, 

elkaaM  Hot  OuUty :  and,  upou  iho  trial  of  Ute  iatuti,  ttliall  ooDfaa* 
^Nf^t  awl  auaur.  and  IniuA  upon  hia  titia  only.  And  if  upon  tba 
■Uaf  tlw  taMM,  tb»  aaid  ihvr^  do  not  confen  leaae.  entry,  andouaior, 
■IfcrMMMB  tharanf  tfar  plaintiff  cannot  pnw«rnl4>hii  writ.  Uiontha  taxa> 
fa»«aMla  Vfim  auch  w/ir<w.  ■ball  <««««,  and  Ibe  uid  OrarKa  aball  par 
■4  «Ma  lo  lh»  plainiift  aa  Inr  lbs  oouri  of  our  Loni  tba  Kiuji  hero  nliall 

•iAJv^BMat  aliaU  W  imtaKd  agaiiui  tlio  laid  William  StilM,  now  ib« 
■Mrf  jiptiir,  hf  deboll.  And  it  b  Turther  ordvn>d,  that  if  upon  tbn  trial 
'ikiMidiMwa«v««dktilMlllwBi*onforlh*dafoadant,  oriftlw  pUinliff 


v««dkt  iImII  ho  Rivon  for  lb*  doflDadant,  or  if  tlw  pUinliff 

'  '    ■    '■  "'  '       'lenutcunfMuna 

a  pUintiir  ■l.tll 

By  tbn  ('ourl. 


*tM  aai  niwiiMlt  lib  writ  upon  any  olfaw  cWMo  than  for  the  nut  MnfMuna 
^  aMfT.  and  oartar  aa  abtRMid,  tben  tJtv  Immot  of  ttia  pUlntUT  akatt 
N  aMa.  If  tba  plaiBtiff  himaoir  dotb  not  pay  them. 


H«-i.  4.    Tu  Bkord. 
hMm  brfoM  Uw  Lard  Ibo  Kiiin;  at  WMtmiu>lnr,  of  tbo  Tfnu  of  Sainl 
Kftfj.  !■  lb*  tWMrty-litutb  Ymr  of  tlio  U^Ijiti  ut  tl>«  Lord  Uioaiii  tb* 
^■■■1  hf  tb«  gnoa  of  Owl.  of  Urvat  Britain,  Ktanov.  and  Inland  Kin& 
iMHkW  «r  iIm>  Faith,  Ac. 

^V  ■  OmmM» ■^Twvna.  Uto  nf  Sutton,  in  thn  r.»inly  afWrwHilil,  genflnMa, 
-  -  a  iiiffcail  ui  aiuwcr  lUchard  Smith,  o(  a  jJea,  whtttolbra  witb 
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No.  II.       force  and  arms  he  entered  into  one  messuage,  with  the  appurtenancei,  in 
^^  y  "'       Sutton,  which  Jolin  Rogers,  £»q.  hath  domiHed  to  the  said  Richard  for  a 
term  which  is  not  yet  expired,  and  ejected  him  from  his  said  farm,  and  other 
wrongs  to  him  did,  to  the  great  damage  of  the  said  Richard,  and  against  tlie 
*x.]       peace  of  the  Lord  the  King  that  *now  is.    And  wuerkupon  theaaid  RichsrJ 
DecUntioii,  or    by  Robert  Martin,  his  attorney,  complains,  that  whereas  the  said  John  Bo- 
coant.  g^i^  on  xhQ.  first  day  of  October  in  the  twenty-ninth  year  of  the  reign  of  the 

Lord  the  King  that  now  is,  at  Sutton  aforesaid,  had  demised  to  the  same 
Richard  the  tenement  aforesaid,  with  tlie  appurtenances,  to  have  and  to 
hold  the  said  tenement,  with  the  appurtenances,  to  the  said  Richard  and  bii 
assigns,  from  the  feast  of  Saint  Michael  the  Archangel  then  last  past,  to  the 
end  and  term  of  five  years  from  thence  next  following  and  fully  to  be  com- 
plete and  ended ;  by  virtue  of  which  demise  the  said  Richard  entered  into 
the  said  tenemont,  with  the  appurtenances,  and  was  thereof  jiosse^sed :  and, 
the  said  Richard  being  so  ))osaessed  thereof,  the  said  George  afterwaniU,  that 
is  to  say,  on  the  fii-si  day  of  October  in  the  said  twenty-ninth  year,  with 
force  and  arms,  that  is  to  say,  with  swords,  staves,  and  knives,  entered  into 
the  said  tenement,  with  the  appurtenances,  which  the  said  John  Rogers  de- 
mised to  the  said  Richard  in  lorni  aforesaid  for  the  term  aforesaid,  which  i^ 
not  yet  expired,  and  ejected  thu  said  Richard  out  of  his  said  farm,  and  other 
wrongs  to  liim  did,  to  the  great  damage  of  the  said  Richard,  and  against  the 
peace  of  the  said  Lord  the  King ;  whereby  the  said  Richard  eaitli  that  koU 
Injured  and  endamaged  to  the  value  of  twenty  pounds :  and  theroujion  he 
Defbiioe.  brings  suit,  [and  good  proof. ]    And  the  aforesa id  George  Saunders,  bv  u»rles 

Kewman,  his  attorney,  comes  and  defends  the  force  and  injury,  when  laud 
Plea,  not  gniity.  where  it  shall  behoove  him  ;J  and  saith  that  he  is  in  no  wise  guilty  of  the 
l*"***^  trespass  and  ejectment  aforesaid,  oa  the  said  lUchard  above  complains  again^ 

him ;  and  thereof  he  puts  himself  upon  the  country ;  and  the  said  Richard 
Fcfitre  awarded,  doth  likewise  the  simie ;  Tuereporb  let  a  jury  come  thereupon  befoK  the 
Lord  the  King,  on  the  octave  of  the  Purification  of  the  Blessed  Virgin  Mary, 
wheresoever  he  shall  then  be  in  Kngland,  who  neither  [are  of  kin  to  the  said 
Richard,  nor  to  the  said  (icorge.J  to  recognise  [whether  the  said  George  he 
guilty  of  the  trespass  and  ejectment  aforesaia;]  because  as  well  [the  said 
George  as  the  said  Richard,  between  whom  the  difference  ia,  have  put  them- 
selves on  the  said  jur}'.|     The  same  day  is  there  given  to  the  parti««  afore*     | 
Reiipito,  fr r  de-    said.    AFTERWARDS  the  ])roces8  therein,  being  continued  between  the  said 
fiiaituf  jarun.     parties  of  the  plea  aforesaid  by  the  jury,  is  put  between  them  in  resfute,     j 
NMpriui.         before  the  Lord  the  King,  until  the  day  of  Easter  in  fifteen  days,  whereto* 
ever  the  said  Lord  the  King  shall  then  be  in  Kngland  ;  unless  the  justices 
of  the  Lord  the  King  iu<signed  to  take  assizes  in  the  county  aforeaaid,  shall 
have  come  before  that  time,  to  wit,  on  Monday  the  eighth  day  of  March,  at 
Reading  in  the  said  county,  by  the  form  of  the  statute  [in  that  case  pro- 
vided,] by  reason  of  tlie  default  of  the  jurors,  [summoned  to  appear  ai 
aforesaid.)     At  which  day  before  the  Lord  the  King,  at  Westminster,  codm 
the  ]>artics  aforesaid  by  their  attorneys  aforesaid ;  and  the  aforesaid  juslicis 
*xi.]       ^^  ^assize,  before  whom  [the  jury  aforesaid  caine,J  sent  here  their  record 
before  them,  had  in  these  words,  to  wit.  Afterwards,  at  the  day  and  place  * 
within  contained,  before  Henciige  Legger,  Esquire,  one  of  the  Barons  of  the 
Exche(juer  of  the  Lord  the  King,  and  Sir  John  Eardley  Wilmot,  Knight, 
one  of  the  justices  of  the  said  Lord  the  King,  assigned  to  hold  pli^w  befv>re    , 
the  King  himself,  justices  of  the  said  I<ord  the  King,  assigned  to  take  assizce 
in  the  county  of  iWks  by  the  form  of  the  statute  |in  that  case  provided.] 
come  iiH  well  the  within-nanuHl  Riehanl  Smith,  as  the  within-written  George 
Saunders,  by  thoir  attorneys  within  contained;  and  the  jarors  of  the  jury 
whereof  iiK^ntioii  is  within  made  being  called,  certain  of  them,  to  wit.  Charlce 
llolloway.  .lohii  IhM>ke,  Peter  Graham,  Henry  Cox,  Willinm  Brown,  and 
Francis  Oakley.  (*oine,  and  are  sworn  upon  that  jur}' :  and  bei^ause  the  T\fl 
Jhlu  dt  CTreirm-of  the  jurors  of  tht*  ^anie  jury  did  not  ajii^ear,  therefore  otheni  of  the  by- 
ttantibut.  standei-s  iK'ing  ehoseii  by  tho  sheritf,  at  the  request  of  the  mid  Richard 

Smith,  aiul  by  the  coniinand  of  the  justices  aforesaid,  are  appointed  am*w, 
whose  names  are  aHi.xt'd  to  the  ])anel  within  written,  according  to  the  term 
of  th('  statute  in  siirh  case  made  and  provided;  which  said  jurom  ko a|^ 
pointtMl  aiii-w.  to  wit,  Roger  liiU'on.  Thomas  Small,  Charles  IVe,  Edwani 
Hawkins.  S;tinu(>l  Roberts,  and  l>aiiiel  Parker,  being  likewise  called,  come; 
and  top-thcr  with  tlie  other  jurors  aforesaid  before  impanelled  and  swotn,    ' 
being  eleettn],  tried,  and  sworn,  to  sjieak  the  truth  of  the  matter  within  J 
TVrdict  foi  the    contain*^.  u]K)ii  their  oath  say,  that  the  aforesaid  Geoff>ge  Sannden  is  gnilty  f 
P**^^"^  of  the  ti-i.>s])u;5d  and  ejectment  within  written,  in  manner  and  form  ■•  tiie  / 
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14  MrliarO  8tnilh  widiin  rompUJo*  B|^iut  liini;  and  aMww  tbo       No.  IIL 

•  of  Uia  nid  Riobiud  ttmitU,  on  otMuvinn  of  Ihat  trmponK  and  lyect-        •— <  — ' 
watrti  ■  hi*  mmU  auil  c-liorgi?*  wlikli  lio  liath  bm-ii  |iut  unu>  itboul  hi* 

iImi  t>rh*lf,  lo  tnnlTn  [xrnrB-,  and,  for  tliraui  ooMa  and  chargia,  u> 
lilOit^  WiiiRSCis>j(  UiQ  Mud  Rictiard  Hmitb.  by  bi>  »llanic]>  kl'ore- 
'^«lii  jn>l|(tiM-tit  (i);ainiit  the  Niid  OkMirgir  .SHiih'l«-r«.  In  anil  ujioo  tb« 

■fcrwid  bjr  ttiA  jurom  afonaiaid  nivrn  in  thn  form  aroromid ;  and 
lOvoryef^iideni,  by  bii  altomv)- al<>n<uud,  WLilk,  ibal  tliv  Kiurt  liorrt  iMk«  tn  v 
lot  to  |>*oc<<Mt  (o  ftlv*  Jutljpnont  uixm  tht>  auid  v«>rdioI,  and  j)ra)'e(h  '''•*'*='"'• 
tlgment  air>iii*t  lutn  tb«  miid  limrKt)  fSoundm,  in  and  u[M)n  the  vor- 
rtiiJ  bjr  the  jurura  aroraaid  ^ivpu  in  lli«  furiu  afonwoid,  inay  b« 

by  nmmm  that  ihit  Mid  r<-rdio.t  U  imitfRcivnt  and  c>rroii««u*,  and 

»  ^unti  vrrdict  may  be  (jnaabcd,  and  tbnt  tbn  iasua  aforcMud  majr  bo 

»«*  by  vUiiv  juron  to  be  afrwJi  iin)iHnellMt.    And,  IfMauiM  lb«  court 

l^td  tbf  Kiii^  hi^rp  1*  not  y*l  advWI  or  ^vinjK  tliwir  judgment  of  ciaiUaauH. 

i€Mt  tb«  prrjuiHs,  Ibrr^'forF  day  tbcmif  u>  gi*nii  w  wtJl  to  tb«  aaid 

I  zinith  an  ibo  Mud  (Sfow  Suinder*.  bwforv  Uui  Lord  tbe  King,  until 

fTMT  of  tJtn  AMM-lloioD  o?  Out  Lotd.  wb«fo»oi>v<T  111"  laid  Loni  'ibe       [•lii. 

ball  tfem  be  in  Kni;land,  to  hear  their  jndgiuont  nf  and  upon  tba 

m,  for  that  Ih*  ctntn  of  ih<-  [xir<l  the  King  Ih  not  yt  Hdiln-d  tLvrvit. 

A  dkj  hvforf  the  Lord  the  King,  at  WntminaliT,  ronio  ihn  |«rlio* 

d  bjr  Ihtir  atlomvya  arumaid  :  upon  which,  lbs  roourd  ond  lauUm 

d  Mtrliix  h»*n  (con,  and  by  iho  oaun  of  Ibti  Lord  tli«  Kinjf  now 

Dj  uu'lr-nic'-i.  nri'l  all  and  linguUr  tbo  |iri-iiii«"i  hnvinK  i"-^-n  ''xn- 

Wi-I   '  '■  '  ^        'i'lii  b«-inf;  had  therru) r..i   [i.  r  Ir    ..':,-  • '>.  stthi 

r(  11/  now  hnro  ihal  Ihii  i    ■  .  ... 

nil'i  ^     luid  that  tbirtamf    i:  :      i 

1*1.  I".- bud  of  thi«  i...M' -.....>.,..« 

MaLn  •••■..  :.•-   -....•  li»'burd  do  rn^uiiT  nfiiun-i    :>..    -u.-i  i....,!^.,  L,,.  i '  .'.i<i. 

A  h)  uuuL-,  iif  lutd  in  llip  uttid  lonrmi-ola.  witli  llti'  appurUiuiuii.ia, 

I  mid  damapM  UKcmvl  by  llii>  wid  Jury  in  furiu  afurcAakl.  and  atao 

MTTB  pnunda  MX  nhillii))^  and  i^iKlit-pfni'P  for  hi>  muta  and  duutfM  Oala 

d.  by  \h<f  i-uun  of  ibi-  Lord  the  King  htro  awarded  to  tJia  Mid 

I,  with  bi*  aw-onl,  by  way  of  inrn>aw ;  which  saJd  datnagm  in  tJi« 

unoant  to  twenty-nine   pound*,  tfre-n   nhillin^  and  itigbt-pnnre. 

H  khe  wi<]  Ut>or|w  b*  taken,  [until  he  niakt-lh  fin*  to  tb»  I-urd  Ihu  (n^^i-r  f,, 

f  A«0  ■matrroi  thx  Niid  Kirluir>),  by  hi*  Btioni<>y  »foro**id.  )>r*ywih  ■*"■ 

m  the  l>oTd  lh«  King,  to  b«  directed  to  lb«  ulieriff  of  the  county 

i^looauw  him  to  buit-  jxiuivwiion  oDil*  term  nfurcMiid  y<>t  to  «inif.  Wiii<4|um 

■  tb«tenrnienI>aforiwaid.  with  lliBappurti-naiioi-*;  and  it  ia  (tranu>d**" 

n,  rctumalile  Ivfore  tJie  ]»ni  ttie  King  on  the  morrow  of  tbn  llnly 

wfcM*MWvt-r  hf>  ubiUI  thvii  U-  in  Englaud.    At  which 'lay  hntttrv  ibewnnra. 

•  Kttif.  at  Wratntinner.  ramolh  ibr  *aid  Itichtrd.  by  hia  Mtorn<7 
d:  awl  lbi>  vhnid'.  Ihal  is  lo  uy.  tjir  Tboniaa  Hecve.  Knight,  now 
I.  Ibat  b*  by  virtue  of  the  writ  afonwajd  to  libu  dilvotml,  on  lbs 
■y  of  Junv  iut  jUMt,  did  eaiKc  tb"  Mid  Hidiaril  to  haro  hi*  |io»»w 
U*  t«m>  arrirmajil  yt^t  lo  r.ome.  of  and  in  the  ti'noinet  ~  '  '  * 
t  •f>|i«l«naBcn>,  a*  no  wm  mmmaoditd. 


[•xiU. 


StoT.  1.     Oklji^ai,. 

I  tbt  Si-n<nd.  br  tlio  itrai t  li'xl.  uf  <lrM>t   Britain,  framv,  and  rranft. 

KiaH.  M-ndrr  •>[  ib»  Failb.  iitul  h>  fonli ;  to  Ui<>  HtM-lIT  uf  Ox- 


lb  (("wtiai-  C^iaaiiM>  l.liarlf^''  I>>ng.  lain  of  BurCnrd.  genllcEnuut, 
0M  a«d  milMMit  di'lay  iw  n<ii<l>T  lo  William  Iturtoti  two  huBdrvl 

aUch  hf  owa  kim  and  uixjuitly  deiuin*.  aa  be  MUtb.  And  anlw* 
(MdakSodlr  iIm  aairl  Williatii  ihall  iiiaki*  ycu  iKi«iTe of  prcMfnitiiig 
^  llMO  POTWttW  by  mod  MimuioiK'n  ihe  aformaid  tlurl^s  Ihat  bs 
h«t  Weaitninder.  on  tbo  octavaof  Haint  llUarr.  lo 


860  APPENDIX. 

No.  III.      show  wherefore  he  hath  not  done  it.    And  have  you  there  then  the  tu 
^-  »  "^       moners,  and  this  writ.     Witness  ourself  at  Westminster,  the  twenty-;" 
day  of  December,  in  the  twenty-eighth  year  of  our  reign. 
SherifTi  retam.      Pledges  of   )  JouN  DoE.         Summoners  of  the  within- )  Rogis  Horrii 

prosecution,  j  Richard  Doe.       named  Charles  Long.     )  Henry  John 

Sect.  2.    Process. 

AttachnMnt  George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France, 

Ireland  King«  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of 

Fone.  fordshire,  greeting.    Put  by  gage  and  safe  pledges  Charles  Long,  late  cf 

Burford,  gentleman,  that  he  be  before  our  justices,  at  Westminster,  on    t^ 
octave  of  the  Purification  of  the  Blessed  Mary,  to  answer  to  William  Buitco 
of  a  plea,  that  he  render  to  him  two  hundrea  pounds  which  he  owes  him 
and  uigustly  detains,  as  he  saith ;  and  to  show  wherefore  he  was  not  before 
our  justices  at  Westminster  on  the  octave  of  Saint  Hilary,  as  he  was  sum- 
moned.    And  have  there  then  the  names  of  the  pledges  and  this  writ 
Witness,  Sir  John  Wiiles,  Knight,  at  Westminster,  the  twenty-third diy  of 
January,  in  the  twenty-eighth  year  of  our  reign.  '^ 

Sheriff's  ntnrn.  The  wi thin-named  Charles  Long )  Edward  Lsigi. 

is  attached  by  Pledges.  )  Robert  TAincu 

^>i*frinffa*.  *George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 

''^^^•J  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  We  command  you,  that  you  distrein  Charles  Long,  liia 
of  Burford,  gentleman,  by  all  his  lands  and  chattels  within  yoar  bailiwick, 
so  tliat  neither  he  nor  any  one  through  him  may  lay  hands  on  the  same, 
until  you  shall  receive  from  us  another  command  thereupon;  and  thatvou 
answer  to  us  of  the  isHucs  of  the  simie;  and  that  you  have  his  body  before 
our  justices  at  Westminster,  from  the  day  of  Easter,  in  fifteen  days,  toao- 
swer  to  William  Burton  of  a  ])lea  that  he  render  to  him  two  hundred  poandi 
which  ho  owes  him  and  ui\ju»tly  detains,  as  he  saith,  and  to  hear  his  judg- 
ment of  his  many  defaults.  Witness,  Sir  John  Wiiles,  Knight,  at  West 
minster,  the  twelfth  day  of  February,  in  the  twenty-eighth  year  of  cor 
reign. 

ph<>riff'f  return.     The  witliin-namod  Charles  liOng  hath  nothing  in  my  biuliwick  whereby 
yiha.  he  may  be  dist reined. 

ojftiaf  ad  re-  Geor<:f.  tlio  Se<'ond,  bv  the  grace  of  Go<l,  of  Great  Britain,  France,  nd 
tj)<mdciuJum.  Ireland  Kin^r,  Dofendor'of  the  Faith,  and  so  forth  ;  to  the  sheriff  of  Ox- 
fordshire, jireet  in ji.  Wr  command  you  that  you  take  Charles  Long,  late  of 
Burford,  gontl<'man,  if  ho  may  be  foimd  in  your  bailiwick,  and  him  safely 
kooj),  so  that  you  may  have  his  Ixxly  befort*  our  justices  at  Westminster, 
from  the  day  of  luistor,  in  fivo  weeks,  to  answer  to  William  Burton,  gentle 
man.  of  a  ))ioa  that  ho  rondor  to  him  two  hundred  pounds  which  he  owei 
him  and  unjuntly  dotains,  as  ho  suith;  and  whereupon  vou  have  returned 
to  our  justiors  at  Wostniinstor  tliat  the  said  Charles  hath  nothing  in  your 
Imiliwick  wli(>r4'by  ho  may  bo  distroincn;!.  And  have  you  there  then  this 
writ.  WITNF.^<s,  Sir  John  Willos,  Knight,  at  Westminster,  the  sixteenth dsy 
of  April,  in  tho  twenty-tMglith  yoar  of  our  reign. 

Phpriff'n  rotnrn.     The  wiihin-namod  Charles  Long  is  not  found  in  my  bailiwick.  i 

TcMtaium  cupiot.  (iEoR<jE  tlio  St'oond.  l)y  tho  graoo  of  God,  of  Great  Britain,  Franoe.  and 
Iroland  Kin«r.  !)<'!'«»ndor  of  tho  Faith,  and  so  forth:  to  the  sheriff  of  Berk* 
shiiv.  ^rnM*tin^.  Wk  ronininiKl  you  that  you  take  Charles  Long,  lateof  Bu^ 
ford,  ^onth'inun,  if  ho  may  ho  found  in  your  Imiliwick,  and  hini  safely  keepi 

so  tliat  you  may  hav«»  his  hotly  hofore  our  justices  at  W(«st minster,  on  IM  ! 

morrow  of  tin*  n<»ly  Trinity,  to  answor  to  William  Burton,  gentleman,  of  ft  j 

]>loa  that  )i<'  M'ndor  to  him  two  hundred  i>ounds  which  he  owes  him  and  ] 

unjustly  dotains.  as  Im*  saith :  an<l  whoroui>on  oursheriff  of  Oxfordshire  bath  ; 

made  a  return  to  our  jnstitM-s  at  Westminster  at  a  certain  day  now  past^tbat  i 

*xv.]       the -^afori'saiil  Ohnilos  u  not  found  in  his  bailiwick:  and 'thereupon  it  ia  ; 

tostifinl  in  our  said  tourt  that  tho  aforesaid  Charles  lurks,  wanders,  andnua  j 

alMait  in  your  county.     And  have  you  there  then  this  writ.     Witxim^  Sr  j 

John  Willos.  Knight,  at  Westminster,  the  seventh  daj  of  May,  in  tiN  j 

twonty-oightli  yoar  of  our  reign.  J 
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WonhUwrittn  iii«<i1ir<vli>d.  t  havp  Ukoit  tiipl<o<ly  of  tlio  within-  So.  tit 
arlM  Lnnit ;  wtiirii  I  have  Jvady  at  thn  lUy  und  jiloco  wittiin  con-  '— ■— ■ 
cntdins  u  by  UiU  writ  U  1»  c«miiwuclc<l  m«.  im*™^"" 


iLa  H>-ri>n'l,  liy  Iha  |iTa4!r  of  God,  of  Giwil  Brit«iu,  Francn,  and  JIiuatiMi. 
JLOC  Dvri:nder  of  the  Fiiith,  Uicl  ao  furttii  to  llio  niM^rifT  of  Ox- 

■rvetiag.  W«  codirmikI  you,  aa  formurly  we  coitimnndiyl  you, 
MM  QiarlM  Lonit,  latit  of  Iturford.  itoDtlnman.  if  ha  may  bo  found 
iliwich,  and  liiin  iiaf^ly  kw-p.  w>  lluit  yuu  may  hare  hia  body  b*- 
Mica  at  W«<«tHiin>t«r,on  tlio  morrow  of  the  Holy  Trinity,  tcan- 

QliMKi  Barton.  )[■')>''■"■">'■■  »'  *  pl<^  '!■>'  '>'*  i^ndor  to  Idin  two 

rftund'  wbich  lid  ow«n  hini  and  uixjiuliy  dclains.  aa  b«*uilji.    And 

tiMw  thrn  Uiu  writ.     Witnmii.  8ir  John  Willoo,  Knijibl.  at  WmI- 

ii*  Hrvi-iilh  ihij-  of  May,  in  Ihv  twenty -eighth  yuar  of  our  ttaga. 

tua-OBtued  Charle*  Long  U  not  found  in  my  Iwillwick.  Bwm  rato^ 

tfaa  Sficond.  by  th«  grac*  of  Qod,  of  Ore*t  Brilkin,  France,  uid  nmimmfim. 

Ling,  I>efender  of  the  Faith,  and  lo  forth;  to  th«  aheriff  of  Ox< 

gnMing.     Wi  command  you,  ma  we  haT«  man  than  ono«  oom- 

on,  that  you  take  Charles  Long.  lat«  of  Burford,  gentlenuui,  if  he 

■nd  in  your  baihwlck,  and  him  tafely  keep,  ao  that  you  may  hMV« 

before  our  Juaticea  at  Westminiter,  from  the  day  of  the  Hely 

i  three  wreka,  to  aniwer  to  William  Burton,  gentleman,  of  a  pie* 

sder  to  him  two  hundred  pound*  which  he  owe*  him  and  ai)ja*tlT 

I  be  iiaith.     And  hare  vou  there  then  thii  writ.     WiTHm,  8v 

lea.   Kni^lit.  at  Weolminslor,   the  thirtieth  day  of  Hay.  in  the 

;blli  yiMir  of  our  rvign. 

hin-DaUHHl  ClmrlM  Long  i«  not  found  in  my  b*iliwick.  jSZa^inMuS 

I  the  i^eoond.  liy  Ihe  grao«  of  God,  of  Great  Britain,  France,'»nd      ['ivi. 

Ling.  I>eri-n<l<Tof  Ihe  Fuith,  and  so  forth;  to  the  sboriff  of  Ox- b>fi /tdat. 

>Tet>(ing.     Wt  i-ninniand  you  tiiat  you  cause  Charles  Long,  late 

1,  gt'iitleman.  I<>  Ih>  ri.H(uireil  from  county  court  to  county  court. 

■njinfc  to  th<'  law  und  i-iiritoiii  of  our  reidm  of  Enghuid.  he  be  out- 

le  d-ilh  iioi  ii|i|H'tir;  and  if  he  doth  appear,  then  lake  him  and 

to  b>>  aart-ly  kcjit.  so  liiat  you  may  have  bin  body  before  our  jua- 
■wtniintHT.  on  the  morrow  of  All  .Souls,  to  answer  to  Willuun 
■ntlrman.  of  n  |il<'ii  llint  hi-  n-ndcr  to  him  two  hundred  pounds 
owe*  him  und  uiguilly  di'lain*,  a*  he  naith  :  and  whereupon  you 
mini  ii'  our  Ju!>tii-i-H  ut  Wfstminnter.  from  the  day  of  ttie  Holy 
i  lhr.'<'  •T.'^k-'.  ilml  he  >■<  not  fuiind  in  vnur  bailiwick.     And  have 
thon  ilii-  writ.     Witm::-.''.  Sir  .Ixhn  Willea.  Knight,  at  Westmin- 
igbt<Mm(h  duy  r>f  .lune.  in  the  twcniy-eighlh  year  of  our  reign, 
le  of  ihi-  writ  to  me  diri-cted  at  my  county  court,  held  at  Oxford,  n>wiri  nnn 
nly  of  tixror.l.  <'n  Thiirwiay  th.>  twenlyfirvt  day  of  June,  in  the*"™"™**^ 
ilh  y>vr  of  the  reijin  of  the   Ijoril  the  King  within  written,  the 
[ni--l  I'hnrliM  Ijiuf!  wx*  minired  Ihe  fint  time  and  did  not  appeor: 

rtiiintv  iiiurt,  h<-l'l  ut  Oxfonl  af'ircmid.  on  ThuriMlay  the  twenty-  JtaiJi  jMttm. 
r  of  .lull-,  in  Ihe  vciiriifonvuiid.  the  said  Charles  Ix>ng  wiu  required 
I  limv  >n<l  ilid  not  spp'or :  anil  Ht  my  county  court,  held  at  Ox-  iMi.t>-<>u. 
nid.  on  Thiir«c)uy  ih.-  Iwi'niy-lirM  d«y  nf  Augiut.  in  the  year  afore- 
■i<l  •'harli-'  l^np  w»«  r.-.jiiiri--l  ihe  lliird  time  and  did  not  appo«r; 
T  c-unly  r^iurl,  h<'ld  nl  I  Ixfor'l  iifurfHaid.  on  Thursday  the  eigh-  qf«n—rtaa 
f  of  Sepl.^niln-r.  in  thi-  yi'iir  iifor<'?mi.l.  the  said  fharie*  Ixing  waa 
b*  fourth  time  and  iliil  iioi  Hpfx'Hr:  and  at  my  county  court,  held  gaiUiaKdH. 
•lbrr*aid.  on  Tliiitvdiiy  th<'  sixt>i'iith  day  of  I^Vlober.  in  the  year 
the  uItI  l.'hnrli-!'  I.oii)[  wun  r<Niuir>-<l  lh>-  tinh  lime  and  did  not  ap- 
refore  the  •aiil  Oiurhii  I>>nti.  in  thi' judftmcnt  of  the  coronen  of  Mmaatf^m. 
lOid  the  Kin)i,  of  the  oiuiilv  i>fi>ri'-:il<i.  nc-onling  to  the  law  and 

Ibe  kingdom  of  lln^Un-i.  l.  o,itl..».-d. 

the  Second,  liv  Ihe  (irarc  iif  iliil,  cif  Great  Britain,  France,  and  wrM ci<  ptwte- 
Usg.  Defender  of  ih.>  Kaiih,  and  ho  r..rtlK  to  llie  sheriff  of  Ox- ""^ 
Baiting.     Wntiiii'.  by  our  writ,  wc  have  lately  commanded  yoa 
Coold  ewMe  CharW  l^nfc.  Inle  of  Hurfonl.  pnlleman.  lo  be  te- 
■  vmatj  court  lo  county  court,  until,  aii'ordiug  to  •the  law  and    ["xvU. 
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ciutoin  of  our  realm  of  Englnnd,  lie  should  be  outlawed  if  he  did  not  ay 
]iear ;  and  if  lie  did  ai<i>oar,  tliPU  that  you  should  take  him  and  cause  him 
to  be  tjufvly  kept,  so  thut  you  might  liave  his  body  before  our  justices  at 
Westminster,  on  the  morrow  of  All  Souls,  to  answer  (o  William  Burton, 
gentlenuui.  of  a  pka  that  he  rendt'r  to  him  two  hundred  pounds  which  be 
oiTex  liiiii  nnd  ut\iu:4tly  detains,  tu  h<^  suith:  Therefoh,  w«  command  rnu, 
by  virtue  of  ihc  xtatute  in  the  thitly-first  year  of  the  Lady  Eliiab«>th,  Lil« 
Queen  of  Enfrlnnil,  made  nnd  jirovided,  that  you  cause  the  said  Charlei 
Long  to  be  profluiined,  upon  t)irt!«  Hereral  <lays.  according  to  the  form  of 
that  statute,  (wh(^r<!Of  one  ]>ro<'lamntion  shall  be  made  at  or  near  the  moal 
usual  door  of  the  church  of  the  [uirish  wherein  he  inhabits,)  that  he  rendel 
him^ielf  unto  you ;  ho  that  you  may  liare  his  body  liefore  our  justices  si 
Wcstminater.  at  the  <lny  aforesaid,  to  answer  the  said  William  Burton  of  tlu 
plea  aforesaid.  And  have  you  there  (hen  this  writ.  Witkkss,  f)ir  Johfl 
WiUi>M,  Kni|{ht,  at  Wesliuinster,  the  eighteenth  day  of  June,  in  the  twentjr- 
eighth  year  of  our  reign. 

a.  By  virtue  of  this  writ  to  me  directed,  at  my  county  court  held  at  Oxford, 
*"  in  tliB  county  of  (Jxford,  on  Thursday  the  twenty-sixth  day  of  June,  in  the 
twenty-ninth  yi-arof  the  reign  of  the  Lord  the  King  within  written,  I  caused 
to  be  iirofliiiiiit'd  the  first  lime;  and  at  the  general  quarter  seuions  of  the 
peace,  held  ui  Oxford  albresaiil,  on  l^icsday  uie  fifteenth  day  of  July  in  th( 
year  afore^iiid,  I  cuuse<l  to  be  proclaimed  the  second  time;  and  at  the  mod 
usual  diior  of  the  church  of  Burfurd  within  written,  on  Sunday  the  third 
day  of  AugUht  in  the  year  aforesaid,  immediately  after  divina  service.  on( 
month  at  the  leojtt  befoi'e  the  within-nanied  Charles  Long  was  required  tbi 
tiftli  time,  1  caused  to  be  proclaimed  the  third  time,  that  the  said  Chaiici 
Long  sliould  render  himself  unto  me,  as  within  it  is  commanded  me. 

Otpiia  uOa-  Georce  the  Second,  by  the  grnce  of  God.  of  Great  Britain,  France,  and 

f"^  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  BeA' 

shire,  greeting.     We  command  you.  that  you  omit  not  by  reason  of  an] 

liberty  of  your  county,  but  that  you  take  Charles  Long.  Iat«  of  Burford,  in 

the  countv  of  Oxford,  gpntlenian,  (being  outlawed  in  the  said  county  of  Or 

fiird.  on  Thursday  the  xixteenth  day  of  October  lost  past,  at  the  suit  of  Wil 

liani  Burton,  gentleman,  of  a  plea  of  debt,  as  the  sheriff  of  Oxfordshin 

aforesaid  returned  to  our  justices  at  Westminster  on  the  morrow  of  All 

Snuls  then  next  ensuing,)  if  the  said  Charles  Long  may  be  found  in  yMi 

*xviii.l     bailiwick ;  and  him  safely  keep,  so  that  you  may  "have  his  body  before  on 

justices  at  Westminaler  from  the  day  of  St.  Hortin  in  fifteen  days,  to  d( 

and  receive  what  our  court  sluill  consider  concerning  him  in  this  behaK 

Witness.  Sir  John  Willes,  Knight,  at  Westminster,  the  aixth  day  of  ll» 

vember,  in  the  twenty-ninth  year  of  our  reign. 

ShwiiTi  Ktnni.      By  virtue  of  this  writ  to  me  directed.  I  have  taken  the  body  of  the  wilhiB' 

(yptaipw.        named  Charles  Long;  which  J  have  ready  at  the  day  and  place  within  eo 

tained,  according  as  by  this  writ  it  is  commanded  me. 

Sect.  3.     'Bill  of  Midulesbx,  ind  Lititit  tbibidfon  im  tmk  Comr  M 
Ki.sa's  Bench, 

«u  nt  Middinn  MUldltxT.  \     Till  SnERirr  is  commanded  that  he  tak«  Charles  Long,  Ui 

[  mpu.  ^^  ^      J  ^j  Burford.  in  the  county  of  Oxford,  if  he  may  be  fonnd  in  U 

bailiwick,  and  him  safely  keep,  so  timt  he  may  have  his  body  before  Ihi 

Lord  the  King  at  Westininster,  on  Wednesday  next  aft«r  fifteen  days  d 

AttHati  la  dcbi.  EoHter.  to  answer  William  Burton,  gcntlenian.  of  a  plea  of  irecpMs ;  [uB 
ALSO  to  a  bill  of  the  said  William  against  the  aforesaia  Charlea.  for  two  nn* 
dred  iiounds  of  debt,  according  to  the  custom  of  the  court  of  the  Mid  L«4 
the  King,  before  the  King  himself  to  be  ezhibitsd;]  and  that  ha  have  tbrn 
then  this  precept. 

HiRiir*  rttnrii.     The  within-named  Charles  Ixing  is  not  found  in  my  bailiwick, 

LatOat.  George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  I^aca.  nA 

Ireland  King,  Dcfon.U-r  of  the  Faith,  and  so  forth ;  to  tha  sheriff  of  BoA 
shire,  greeting.  Whereas  we  lately  commanded  our  abcriff  of  UiddlcMl 
that  he  should  take  Charles  Long,  late  of  Burford,  in  tha  oouoty  of  (^Dn^ 
of  pnw  Is  ■Mil  «a  ^T"iwi  t»  «■«■■ 
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U  In  uiiM  ^  '<>"n<l  <»  ^  bkUiwlok.  antl  him  ufely  krep,  lo  that  hv : 
t>  hiritai*  a>  M  W«atmin*tMr,  U  k  c«n«in  day  iinw  |Muit,  t«  ftnowr  uiif 

B  Burlca.gMrtl«iiMB,<)f  •  plo*  of  tmpnu;   Und  ilko  to  a  bill  nf  thn  ■nid  JttUm^ 
JUaa  ^iin«»  Iba  kforMald  ChkrlM,  Tor  two  iiundrM  pounds  ot  d»bt,  »» 
-MVilM  lo  tJxi  ntnlvni  of  our  oogrt,  h«>rnrti  iu  (rt  bv  axhilntml;]  uid  our  Hid 
itwifVrf  Middlnws  at  thai  dajr  rptumod  lo  ua  that  the  oforwaid  Cbvlaa 

4  band  in  tii*  tndiwiuk  ;  wlit-r«U|Kin  on  Itio  bobalf  of  tbe  aforvMid 

n.  in  our  oourt  bolom  u*.  it  ii  xutticicntly  attn>t<^  th»t  thn  aforaaoid 
■  hiriw  aiul  nuia  alioat  In  .vuur  I'oiiul}' ;  TncttKrou  mt  comntBnd  .Vdu 
1ha(  rov  Uk«  Um,  If  b*  KMy  U>  found  in  *yo"r  balliirlck,  Mid  hlni  aalily  r*xix. 
keep,  ao  llMt  yod  nuy  tiavo  bi4  bodj  U-fore  u«  at  Wnclminater  on  Toowlay 
ti*it  mtt'T  fiti'  n-ivht  lit  Kntli^r,  tu  unaw^r  iLc  Afortw&Sd  William  <>f  thi>  pW 
'-r  !  ^.-"'  :^'.-7-  -i)  .III  lifivf  jou  ihcro  thi-n  [hi«  writ.  Wit-icm,  Sir 
!■    '         "     i    ■    ' '.v.-iminiittr.  thofightwiith  day  of  Ajiril.  in  IbL- 

Bf  rirtae  of  tbb  writ  to  me  dir«ot«d,  I  have  Ikkeo  the  body  of  the  within-  itwlTi  mtm 
aained  Cbarle*  Long,  wliich  I  hare  nmdj  U  the  daj  and  plaoe  within  con-  '*^  '"'*■* 
•ained,  aeeotdiug  a>  by  this  writ  it  ia  oonunaoded  um. 

ScTT.  4.    Wait  Of  Qdo  Hues  iv  ram  EicaaQuaa. 

Qmmh>  the  Second,  by  the  grace  of  Qod,  of  Qreat  Britain,  France,  and 
Irdaad  King,  Defender  of  the  Faith,  and  ao  forth  ;  to  the  aheriff  of  Berk- 
lUfe,  greeting.  Wa  command  you  that  you  omit  not  l^  inaanii  of  any 
Mbalj  of  jour  county,  but  that  you  eater  the  aame,  and  takeOutriea  Lool 
iMa  of  Borford,  in  the  oounty  of  Oxford,  gentleman,  whereaoerer  he  ali^ 
ha  fcond  in  your  bailiwick,  and  him  aafely  Keep,  ao  that  you  may  hare  hit 
body  befiire  the  Baroni  of  our  Exrhequer  at  Wentminsler  on  the  morrow 
of  ihp  Holy  Tririty,  to  answer  William  Burton,  our  debtor  of  a  plea,  that 
kr  rvndpr  to  him  two  hundred  pounds  which  he  owes  him  and  uiyuatty  de- 
laina,  whrr«by  he  i*  the  leu*  able  to  aatinfy  ua  the  debia  which  he  owoa  ua 
H  ovr  aaid  Exchequer,  aa  he  soitb  that  be  can  reasonably  show  that  the 
MiM  be  ousht  to  render:  and  have  you  there  this  writ.  WirMcss,  Sir 
IVxnaa  Porker,  Knight,  at  Wealminater,  the  aixth  day  of  Hay,  in  th« 
tventy-eigbth  year  of  our  reign. 

By  rirtoe  of  thia  writ  to  me  directed.  I  ha»e  taken  thebody  of  the  within-Batrtfi  jttar 
■aned  Chorln  Lon^,  which  I  have  ready  before  the  borona  within  written,  ^^'^  •'"*■ 
atcordii^g  aa  within  it  ia  commanded  me. 

Skt.  5,    SnctxL  BiiL,  on  tbi  Ahut  or  tbi  Definda^t,  rrascANT  to  txb 
TssTATiH  CiPUi,  in  page  liv. 

Kxow  ALL  ■■!<,  by  th««e  prevent*,  that  we,  Charlea  Long,  of  Burford,  in  the  *^*^  **  * 
eoonty  of  Oxford,  gentleman.  Peter  llamond,  of  Bix,  in  the  aaid  county,  ***"'' 
T«oman.  and  Edward  Thomlinson.  of  Woodstock,  in  tiie  aaid  county,  inn- 
kotiler.  are  held  and  firmly  bound  to  Christopher  Jonen,  e^uire,  aheriff  of 
tKr  rauniy  of  Berks,  in  four  hundred  pounds  of  lawful  money  of  Ore*t 
Bntoin.  to  be  paid  to  the  aaid  sheritT.  or  hia  certain  attorney,  executora, 
adminittrvtor*.  or  osaigns ;  for  which  payment  well  and  truly  to  be  made 
*•  biad  outselten,  anil  ettch  of  u*  by  himself  'for  the  whole  and  in  groaa,       [*xz. 
ear  and  errrry  of  our  heira,  executora,  and  adminialrstora,  firmly  by  iheee 
rnHnia.  apaled  with  our  M-als.     baled  the  tifleenlh  day  of  May,  in  the 
tiTfy  eighth  yror  of  Ike  reign  of  our  sovereign  Lord  Gaoaui  the  Second, 
by  ibe  grace  of  C'od  King  of  (ireat  Britain,  France,  and  Ireland,  Defender 
«f  the  Faith,  and  ao  forth,  and  in  the  year  of  our  Lord  one  thousand  aeven 
h—drtd  and  fifty-five. 

T*s  coaamot  of  this  obligation  ia  auch,  that  if  the  ahove-bounden  Charles 
Iioag  do  appear  before  ih^  jiisticM  of  our  sovereign  Lord  the  King,  at  Weat- 
■laiiii.  on  the  morrow  of  the  Holy  Trinity,  to  answer  William  Burton, 
fnttinaa.  of  a  plea  of  debt  of  two  hundred  pounds,  then  thia  obliiation 
ihali  be  read  aod  of  none  eflbct,  or  else  afaall  be  and  remain  in  AtlTforoe 
mdyirlnm. 

BmImI  and  dellrered,  bring  Bnt  duly         Cniai.aa  LoHo.  (ut.) 

Mi^pMl,  b  the  preaence  of  Pitbb  Hamoicb.  (lj.) 

HiitBT  Sbaw.       EowAtn  TmnmuMmai.    (lj^) 
Tiaorar  QairriTB. 


*Sect.  6.     The  Recokd  as  KiaoTSD  sr  Wur  or  Ekboi. 


No.  m.  YoL-  Charl^  Lon;  do  acknowled^  to  owe  unto  the  plaintiff  four  hundE-«^ 

'-  V  -'       pounds,  and  j'ou  John  Koae  and  Peter  Hamond  do  Mvorallv  Bcknowlecl.  « 

52]°J||^|;j^j"'  to  owe  unto  the  sajiip  ppnion  the  sum  of  two  hundred  pounds  kpiece,  t»     ^ 

aHBMiakuer.     levied  upon  your  »ev era t  good*  and  chattels,  Linds  and  tenements,  vm.-  m 

CONDITION  that,  ir  th«  defendauit  be  condemned  in  the  action,  he  shall  "^j^ 

the  condemnation,  or  render  hImHelf  a  prii^oner  in  the  Fleet  for  the  MrK.-M- 

and,  if  ho  fail  so  to  do,  you  John  Rote  and  Peter  Hatnond  do  undertakes  tg 

do  it  for  him. 

Trinity  Term,  28  Geo.  II. 

BiO^iem.  Berit,    l    On  a  Ti'lalum  Qipiat  fWim  Oxfordshire  against  Chariea  Louc 

to  wii.  J  lute  of  Burford,  in  the  countv  of  Oxford,  cenileman,  retumabA 
on  the  morrow  of  the  Holy  Trinity,  at  "the  suit  of  William  Burton,  of « 
plea  of  debt  of  two  hundred  poundii : 

Tbi  Bail  are,  John  Rose,  of  Witney,  in  the  eounty  of  Oxford,  eaqairt, 
Peter  Uamond,of  Bix,  in  the  said  county,  yeoman. 
BiCBARC  Price,  attorney   t 
for  the  defendant,         J 

The  party  himself  in  400f. 

Each  of  the  bail  in  200/. 

Taken  and  acknowledged  the  twenty-eighth 

day  of  May.  in   the  yi^ar  of  our  Lord  one 

thousand  seven  hundred  and  fifty-five,  dt 

bent  euc,  bcl'ore  me, 

BoBERT  Qbote, 
one  of  the  d 

Wifiifanr.  TnR  Lord  the  King  hath  given  in  charge  to  hia  trusty  and  b«1oTed  % 

John  Wille»,  Knight,  his  writ  closed  in  these  words:— OEOBGE  the  Beeimd, 
by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland  King,  Defender 
of  the  Fnith,  and  so  forth:  to  our  trusly  and  beloved  Sir  John  Willea, 
Knight,  greeting.  Because  in  the  record  and  process,  and  also  in  Um 
giving  of  Judgment  of  the  plaint,  which  was  in  our  court  before  you  and 
your  fellowH,  our  jwticeB  of  the  bench,  by  our  writ  between  William  Bur- 
ton, gentleman,  and  Charlcfl  I<ong,  late  of  ^rford,  in  the  eountj  of  Oxford, 
geniloman,  of  a  certain  debt  of  two  hundred  pounds,  which  the  hu4 
William  domnnds  of  the  said  Charlen,  manifest  error  hath  interrened,  to 
the  great  damage  of  him  the  said  William,  as  we  from  hii  complunt  ara 
informed ;  wc  being  willing  that  the  error,  if  any  there  be,  should  be  ca^ 
reeled  in  due  munner.  and  that  full  and  Hpeedy  justice  should  be  done  to 
the  parties  aforesaid  in  this  behalf,  do  command  you,  that  if  judgmnt 
thereof  be  given,  then  under  your  seal  you  do  distinctly  and  op^nlj  send 
the  record  and  process  of  the  plaint  aforesaid,  with  all  thinga  concerning 
them,  and  tiiis  writ ;  so  that  wc  may  have  them  from  the  day  of  Enater  i> 
fifteen  days,  whereiioever  wc  shall  then  be  in  England ;  that  the  record  and 
process  aforoi<nid  being  inspected,  we  msy  cause  to  be  done  thereupon,  t<X 
correcting  that  error,  what  of  right  and  according  to  the  law  and  cn*toai<^ 
our  realm  of  England  ought  to  be  done.  Witnus  outaelf  at  Wealminatcr, 
the  twelfth  day  of  February,  in  the  twenty-ninth  year  of  our  r«igB. 


Fleas  at  Westminster  before  Sir  John  Willes,  Knight,  and  bia  brethren. 
justices  of  the  bench  of  the  l»rd  the  King  at  Weatminstcr,  of  the  term 
of  the  Holy  Trinity,  in  the  twenty-eighth  year  of  the  rei^  of  the  Lord 
Gborue  the  Second,  by  the  giace  of  Qod,  of  Great  Britain,  Fni)oe,and 
IreUnd  King,  Dcfendiir  of  the  Faith,  ka. 

Oxon,   \    Charles  Loya.  late  of  Burford,  in  the  eounty  aforeaidd,  gtotl^ 
(0  u-t(.    )    man,  wni;  sunmioned  to  answer  William  Burton,  of  Yanitoa  in 
the  said  county,  gentleman,  of  a  plea  that  he  render  unto  him  two  hundred 
or    pounds,  which   he  owes  him  and  unjustly  detaina,   [aa  h«  Hith.)     An 
Mnd-H-gcKErroN  the  said  William,  by  Thomas  Ooogh,  hla  attorncr,  oomplaiu. 
*xzii.j     that  whereas  on  the  first  day  of  December,  in  th*  jtmx  of  o«r  Lota  *aM 
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Ul  MVM  lHni«lr«d  Uid  filty-four.  kt  Buibury  in  tliM  oounty,  tht>  wi<)      No.  lit 

t  l»bi>  tniUMobUfUory  (lid  >i'kn(»«li<d|i«  hinuxiif  mbn  bound  la      ■— t— 

I  William  in  tlte  mad  (am  nf  iwo  huti'lml  |iounil>  of  lawful  diutk-jt 

it  Briuln,  lo  W  \miiX  Va  the  uid  Williau)  vrliPitoviT  sftw  t)i«  MUd 

idMKild  hecbvrolonviuirfHl:  mivralhflM*  th<>  mid  Quirln  (alUiuugb 

•^Irad)  luih  noi  (Mid  to  the  luid  WiUiain  the  ■■id  turn  vf  twu  liun- 

u«IhK  uor  Kiiy  jiiirt  iberetif.  Init  hilherlo  KlU>|tathi-r  haUi  rrfuMid, 

iJt  itiU  rctuH.;  to  mndnr  tbi>  uuiie ;  wltcmfore  lie  uilli  th»t  be  in  ia* 

ind  tuUh  (Uuup'  to  tlie  value  of  Icn  |)ouud«:  uid  thi>ri*u])on  ti« 

•oil.  I  Mid  p»(l   |>nMif|     Ash  he  brinjg;*  hfrr*  into  rourt  the  trritin|(fvv^tenr<i 

My  alornwud ;  wbicb  tntiHiv  ttto  d«bi  »roi«utd  in  form  nfornaid ; 

1  mlirtT"(  U  ihi.-  da;  and  ymu-  bofori'  m«ntiuilMl,     Aho  lbi>  afiiro- Ib«an. 

taring   by   Hicbanl    rri(!«    lii*   atlornny,  ■'omw   ai>d   dttrnndu    tba 

wl  ligurjt  when  (and  nhcro  It  ■ball  bc-baove  him.J   and  ernvM  oyw 

mid  writing  obbicatory.  aiid  it  la  rr«>l  unUt  hiia  fin  tho  (nrm  afort^ 

le  lUtfwiae  cravo  oyor  of  tlw  oondition  of  thewud  writing,  and  it  tm'*}"  t")^  <* 

itohlm  in   itHv^wonU:  "The  oonditiun  of  tbU  obligation  la aui-h,;;^^;;^!^^ 

Ibe  abo«<fb<KiBd«n  CIiotIm  Lonji.  hiit  hfir*.  «x>>i^il«rm.  and  admini*-  inb^i  ■» 

Utd  wvinj  of  Ibcm,  >ball  and  do  from  time  to  timi.-.  Mid  at  all"*^ 

i—JIwr.  wall  and  truly  utaiid  to.  obcir.  obovrvr.  fullil,  and  k<<«fi  Iha 

•fininuiwnit,  otdnr,   nili>.  ju<l(rin«iit,  final  ond,  and  dcU'rnii nation 

id  Ktlln,  of  WuaUtock,  in  the  add  cfwnlf ,  cl^rk,  and  Henry  Bmod, 

od>kH-k   ■fi>r<'Mil<l.  gvntU-niiui.  (arbllralotv  iiidltrfn^iilly   nnnitnalid 

wen  by  and  bi'tirrvn  tba  uid  Cliarl««  Long  and  tho  abi7V»-nainMl 

n   Burt'T,  I"  art'itrnt-,  awnnl,  ordi-r.  nilr.  jndp-.  an'f  d<r(emiine  of 

l>.'  .     '     I        '  .'    <   .i.  rnrtn-b 

or  ili'iHii'liiiu.  Iiv  un<l  Ih'Iwi'i'ii  [Iio  snid  jiarllcH,  for  any  matter, 
IT  tbiiiu.  fri'Tu  ilit-'Uviiitiin^'  of  ilio  world  uiiiil  llie  day  of  tho  date 
I  wliii-ii  (III-  Miid  urbiirutur!!  Hbull  mak<-  and  publish,  of  or  in  the 
^«.  in  Kritiuff  under  lhi>ir  hands  and  iicalH,  or  othiTwite  by  word  of 
in  till'  |>rfx-nr('  of  twn  iT<Hlibl«  witnuiwm.  on  or  bofore  the  first  day 
larr  nc^t  cnfuinj;  lbt>  dalu  horcof ;  Ih^n  IbiB  obli)culion  to  be  void 
none  crr.-.-i.  or  A»-  lo  l,n  and   rtniain   in  full  force  and  virtue." 

bpingraul  anil  lip;ir<l.  iho  iwidObnrlfa  pray*  Iravo  to  imturl  therein  Inpulun. 
Dtil  tlif  octavo  of   the  Holy  Trinity  ;  and  it  is  granted  unto  him. 
ne  duy  \»  givt-n  lo  thcxaid  William  Burton,  here.  tc.  At  which  day,  Ckattaaiag*. 
an  thi- octave  of  the  Holy  Trinity,  here  come  as  well  the  aaid  Williain 

•■  lli>>  «aicl  C'harleH  Long,  by  ihi^ir  attorneys  aforeeaid;  and  heT«' 
le  sai-l  William  '(.rav-i  tliut  the  iHid  Charles  may  aniwer  to  hla  writ     [•xxiii. 
int  af'in-said.     And  the  afoniMiid  Cliarles  defends  the  forceand  io-n*:  Horn* 
hen.   k,-.   and  wiithtliat  ihe  »aid  William  ought  not  to  have  or*"^ 
m  bi<  •aid  ariioii  aguinst  him ;  be<-AU«e  he  ludtb,  that  the  said  David 
od  IK-nry  Uuron.  tli<'  orbitralnrH  before  named  in  the  said  ooDdllion, 

make  any  Mifhaword.  arbitrament,  order,  rule,  judgment,  final  end, 
nninHtii-n.  I'f  or  in  ibt-  preiiiin-iubiivosiiH^ified  in  the  mid  condition, 
eforr  lb--  tir-l  duv  of  Juiiuiirv.  in  the  rondilion  aforemud  aboTe  men- 

an-orlingiii  the  form  iiiid  fltVvr  of  the  said  condition :  and  this  he 
r  loierifv.  Wherefore  be  |iruy.-<ju<lgmenl,  whether  the  said  Wdliam 

0  have  or  maintain  bi!>  Ntid  netion  t he rmf  again >>t  hira  [and  that  b« 
thfrf'f  wiihoui  a  day. I  Asu  theafort«aid  Willinm  saith  that  for  any  Ki 
bene  alleged  by  ihe  i>aid  Oiurle!'  in  pleadings  he  ought  not  to  be  iir»  ^ 
friint  luiniK  hiH  Kiiid  artion  thenHif  agaitiBt  him  1  because  he  laith, 
Irr  the  niiikiii;!  of  the  luiid  writing  ubligalorv.  and  before  the  said 
iv  of  .laiiuarv.  to  wit,  on  the  twi'iiiy-Kixlh  day  of  Ui-oember.  in  the 
<>rTwai-l.  ut   Kinliiiry  afori'-iiid.  in  tlie  jire^wnce  of   two  rr^^lible  wit- 

nant^lv.  John    Ii.'W.   of  Chulburv,   in   Ihe   eountv   aforeNtid,   and 

1  M-Jtris.  of  VVyili..m.  in  tlic  coimty  of  Berks,  the  said  arbitratora 
)ok  the  rbarue  of  Ihe  Hwunl.  arbilramenl.  order,  rule,  judgment, 
-'   — '  '■ — :.....: c. ,[,|_  „f  |,|,,[  j„  [),(,  premise*  specified  in 

inul  thi-re  mule  and  published  their 
ly  wnni  or  mouin  in  iniinner  iiiid  form  following :  thai  i«  to  s«V,  the 
bilrston  did  awonl.  order,  and  niljiidge  that  he  the  said  Chivlea 
botdd  forthwith  \uy  to  the  mihI  Willinni  Rurlon  (he  sum  of  seventjr- 
mmK  and  that  iber<-ii|><iii  idl  ditfereiieiu  lietwoen  them  at  the  tinM 
M»k4u  tbe  said  wriling  oliliga(i>rv  should  finallv  cease  wid  dater- 
Mm  .  UM  Mid  William  further  naitli,  that  although  he  aflenrafda,  to 
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n'it.  on  thp  sixth  dny  of  January,  in  tUe  year  of  our  Lord  one  ttaousaad 
Mvcn  liundrvd  and  fil'ty-fivo,  at  Biinbury  aformaid,  requMted  the  i^ 
Cliiirles  to  ]iay  to  liita  the  vaid  Wilham  the  said  Rorenty-fiTe  pounds,  y«t 
(by  proU'slatioii  that  the  baid  Charles  liatli  not  stood  to,  obeyed,  obaerved, 
I'ullillt^.  or  kept  iiny  (lart  of  the  said  atvard,  which  by  him  the  said  Charle* 
ouglit  to  liuvd  Ihicii  htood  to.  obeyed,  obtierved,  fulfilled,  and  kept)  for 
furtlicr  plea  thcri'iii  lit>  Haith,  that  the  suid  Cliarloi  the  said  eeveoty-fin 
gxtundd  to  the  miid  William  hath  not  liitlierto  paid ;  and  this  he  is  ready  to 
vi'rify.  Wlicroforo  he  pravii  jud];ment,  and  his  debt  aforeaaid,  togcthn' 
with  his  dnuia;t*^H  occanioned  by  tlio  detention  of  the  said  debt,  to  be  ad- 
Dbdbith.  judgef]  unto  him,  Jco.    Avu  the  aforesuid  Cliarlea  soith,  thftt  the  plea  afore- 

tuiid  )iy  him  tliu  said  William  in  manner  and  form  aforexaid  abovo  in  hi* 
rGpliuiition  plcddoil.  und  the  ninttor  in  the  same  contained,  are  in  no  wise 
*xxiv.]    suttioient  iu  *law  for  the  said  William  to  have  or  maintain  hi*  action  afore- 
Haid  tliercupon  a^inul  him  the  snid  Charlm;  to  which  the  said  Charle* 
huth  no  iivii-mity,  ncilhiir  is  huoliliued,  by  the  law  of  the  land,  in  any  man- 
nvr  to  iniKWor;  and  Ibis  he  is  rcndy  to  verily.    Wherefore,  for  want  of  a 
Eutlicient  replication  in  this  behalf,  the  said  Charles,  oe  aforesaid,  pny* 
judgmt-iit,  and  that  tlie  afomsuid  William  m^  be  pi'ecluded  from  having 
his  action  uforemid  thereui>on  a^inst  him,  tc.    And  the  said  Charles,  ac- 
CuM  of  dcBiur- cording  to  the  form  of  the  statute  in  that  caite  made  and  prorided,  ahow* 
'"■  to  the  (vurt  here  the  onuses  of  demurrer  following,  to  wit:  that  it  doth  not 

appear,  by  the  replinttion  uforesiud,  that  the  said  arbitrators  made  the  mum 
awurd  in  t)ie  presence  of  two  credible  witnesae*  on  or  before  the  said  Bnt 
day  of  January,  as  they  ou);ht  to  have  done,  according  to  the  form  and 
etiecl  of  the  cundiliou  aforesaid ;  and  that  the  replication  aforesaid  is  on- 
Jaiadrr  In  d^  certain,  iiiAufficiciit.  nnil  wants  form.  And  the  aforesaid  WiUiam  uilh,  that 
Bornr.  (|,g  j,|^.^  al'oreNiid  by  him  the  said  William  in  manner  and  form  mtanrnU 

above  in  his  replication  pleaded,  and  the  matter  in  the  same  oontained,  on 
good  and  suthcient  in  luw  for  the  said  William  to  have  and  maintaia  the 
said  action  of  him  the  said  William  thereupon  against  the  said  Charlei; 
whieh  said  jilca,  and  the  matter  therein  contained,  the  said  William  i* 
ready  to  verify  and  prove  as  the  court  shall  uvrard ;  and  because  the  afore- 
said Charloii  hatli  not  answered  to  that  plea,  nor  bath  ho  hitherto  in  any 
manner  denied  the  same,  the  said  William  as  before  prays  judgment,  and 
his  debt  aforesaid,  to)(ether  with  his  damages  occasioned  In  the  detention 
GootiguiKM.  of  that  debt,  to  be  a4|udj:ed  unto  him,  Jte.  A:(d  BRCAUsa  the  Justices  hen 
will  a<1visp  themselves  of  and  upon  the  promises  before  tliey  give  Judgment 
thereui>on,  a  day  is  thereupon  given  to  the  parties  aforesaid  here,  until  the 
morrow  of  All  tiouK  to  hear  their  judgment  thereupon,  for  tbat  th«  Mid 
justices  hi>re  are  not  yet  advixed  thereof.  At  which  day  here  oome  ■•  well 
the  siiid  Charles  lis  the  siiid  William,  by  their  said  attorneys;  and  becMisa 
the  Koid  jUHtii-es  here  will  farther  advise  themselvea  of  and  upon  the  pie- 
misos  before  Ihev  fiivc  judgment  thereupon,  a  day  is  farther  given  to  the 
jMrtieH  nforeiMiid  here  until  the  octave  of  Saint  Hilary,  to  hear  their  jnd» 
ment  thert-u|ion,  for  that  the  Raid  juHticea  here  are  not  yet  advised  thercM. 
At  which  day  here  come  as  well  the  said  William  Burton  •*  the  said  ChaiUi 
OpiBinsofttaa  Lnn^.  by  tlii-ir  said  attorney:!.  Wuerifokk,  the  reoord  and  tnattersofor^ 
""*■  said  having  lieen  wen,  and  by  the  justice*  here  fully  understood,  and  all 

an<l  sin^iiiliu'  tlie  preniiHes  being  examined,  and  mature  deliber«tian  hmg 
IirniiriiiDB  iB-  had  thercuiKm  :  for  tliat  it  seems  to  the  said  justices  here  that  theawdpUft 
■■atiEut.  gj-  (],^  ^[,1  William  Iturton  before  in  his  replication  pleaded,  and  the  mat 

ter  therein  l^)nfuinl-<I,  are  not  sufHcient  in  law  to  have  and  moinlmit  the 
,  1  action  of  t\it<  aforeiMiid  William  a^iainst  the  aforceoid  Chorlee ;  TKiurou  IT 
Jodrn^nt  twilir  '*  •■•>''*"" "E"'  t*'"t  the  aforuMiid  William  "take  nothing  by  his  writ  afor^ 
di'^njluiL  said,  but  that  ho  and  his  jiltilges  of  prosecuting,  to  wit,  John  Doe  and 
(HirwHiRMritu-Hichiinl  Itoi-.  lie  in  mi'rey  for  his  false  complaint ;  and  that  the  aforesud 
'Jtm^^mmL'  Cliarles  fio  thereof  without  n  day.  Ac.  Ano  IT  is  rASTHia  roNSiDiaiD,  that 
the  nfori-Naiil  Charkii  do  ri'cover  against  the  aforesaid  William  elerrn  pound* 
CdUi.  and  Ki'ven  shillin^.'s.  for  his  eosts  and  charges  by  him  about  his  defence  ia 

this  liehalf  Mustaini>d.  adjudged  liy  the  court  here  to  the  swd  Charles  whk 
his  eun rent,  according  to  the  form  of  the  statute  in  that  ewM  smde  and  pi^ 
KurniioB.  vidc<,l :  iiiiil  that  the  aforesaid  (Tliarlcs  mav  have  execution  thereof,  to. 

liwni  rmxH-     ArTEitu-ARi><>,  to  wit,  on  WiMlnemloy  next  after  flfteen  d«ys  of  Eaater  is 
•t"^  this  same  t<-rn).  tiilVire  Dio  I.ord  the  King,  at  Westminster,  eomas  the  librr 

said  Williani  Burton,  by  Peter  Manwaring,  his  attomqr,  uid  i^tk,  UwllB 
thu  record  and  process  aforemid,  and  alto  m  the  giviu  Oi  th*  JudgBMal  is 
the  plaint  ulorcaaid,  it  is  manifestly  erred  in  thii,  to  wil|  that  Ihn  jadgniMk 
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ilbmttid  wm  p^ren  in  form  aforesaid  for  the  said  Charles  Long  against  the     Ho.  HL 
■formaid  William  Burton,  where,  by  the  law  of  the  land,  judgment  should       ^-  *  -^ 
have  been  giren  for  the  said  William  Burton  ^gfinst  the  said  Charles  Long ; 
and  this  be  is  ready  to  verify.    And  the  said  William  prays  the  writ  of  the  ^rH  of  «e^f« 
said  Lord  the  King,  to  warn  the  said  Charles  Lon^  to  be  before  the  said  Lord  4!^  ^  ^^ 
the  King,  to  hear  the  record  and  proiress  aforesaid ;  and  it  is  granted  unto 
him :  by  which  the  sheriff  aforesaid  is  commanded  that  by  good  [and  lawful 
mrn  of  hu  bailiwick]  he  cause  the  aforesaid  Charles  Long  to  know  that  he 
be  before  the  Lord  the  Kinc  (W>m  the  day  of  EuMter  in  nve  weeks,  where- 
ioeii-er  [be  shall  then  be  in  England,J  to  hear  the  record  and  process  afore- 
said, if  [it  shall  have  happened  that  in  the  same  any  error  shall  have  inter- 
Tenrd  ;J  and  further  [to  uo  and  receive  what  the  court  of  the  Lord  the  King 
•hall  consider  in  this  belialf.]     The  same  day  is  given  to  the  aforesaid  Wif 
Itam   Burton.     At  whicb  dat  before  the  Lord  the  King,  at  Westminster,  ^^'I'^i 
eoroes  the  aforesaid  William  Burton,  by  his  attorney  aforesaid;  and  the     ^"^ 
•beritr  returns,  that  by  virtue  of  the  writ  aforesaid  to  him  directed  he  had 
eaniMMl  the  sai<i  Charles  Long  to  know  that  he  be  before  the  Lord  the  King 
at  the  time  aforesaid  in  the  said  writ  contained,  by  John  Den  and  Richard 
Fen*  good,  Ac.,  as  hj  the  same  writ  was  commanded  him;  which  said 
CharU^  Long,  accordmg  to  the  warning  given  him  in  this  behalf,  here^ 
eometh   by  'Thomas  Webb,  his  attorney.     WoBaiupox  the  said  William  ^^—' 
Mith.  that  in  the  record  and  process  aforesaid,  and  also  in  the  giving  of  the 
indgment  aforesaid,  it  is  manifestly  erred,  alleging  the  error  aforesaid  by 
Dim  in  the  form  aforesaid  allegeil,  and  prayi  that  the  judgment  aforeiMud 
for  the  error  aforesaid,  and  others,  in  the  record  and  proi*ess  aforesaid  being 
Bay  lie  reversed,  annulled,  and  entirely  for  nothing  esteemed*  and  that  the 
laid  Charles  *may  rejoin  to  the  errors  aforesaid,  and  that  the  court  of  the    [*XZTi. 
valid  I>ird  the  King  here  may  proceed  to  the  examination  as  well  of  the 
r^-«»r'l   aii«l    pnK.*e>rt  aforesuid  um  of  the  matter  af(»ri*:uii<l  alH)Ve  f«)r  error 
a-'iirnt*-!.      .\\d  the  said  Charh*«  saith,   that   neither  in  the  n-coni   and  Rf^»^«>'lM'•    /" 
j.r«»i  -?».*  aforer^id,  nor  in  the  >;iving  of  the  jud>rment  aforesaid,  in  any  thing  *''****^'"^"'"** 
>  ch«-re  <'rr»*<l :  and  ho  praym  in  like  manixT  that  the  court  of  the  naid  Lord 
th-  Kiiiir  hert*  may  phmmmmI  to  the  examination  as  well  of  the  nvonl  and 
f-ri«'«^«  a:«»re«aid  aM  of  the  niatterM  aforeHaid  a)>ove  for  error  iL'iM^ntni.     AnuOooUoiiabo*. 
u*  II  «c  the  cHiurt  of  the  Lonl  the  King  hen*  in  not  yet  tulviMMl  what  judg- 
ci-n:  t«»  give  of  and  uiK>n  thi»  preniJM*?*,  a  tlay  is  thereof  given  to  the  iKirties 
s' 'f-^d  until  the  morrow  of  the  Holy  Trinity.  bef<»re  the  l^)rd  the  King, 
wh-rt-*/>ev«*r  he  jthall  thi-n  he  in   Kngland,  to  hear  th«'ir  judgment  of  and 
3j*>n  th»*  prfini«*«»t*,  for  that  the  omrt  of  the  Lonl  the  King  here  i?*  not  yet 
^i^i-^1  th»*re»>f.     At  which  <lay  l»efore  the  I^)ni  the  King,  at  Westminster, 
««m-  th»»  |iarti»*<  afon»said    hy  their  attorneys  aforesaid.     WuERErpi»s.  as ^^r*n*o« «^  tfct 
w-il  the  r»»<*i»rd  and  pn><'«»HM  aforesai<i.  and  the  judgment  thereui»on  given,  **'*'*• 
ftp  th'*  matt«*r«  aforesaid  hy  th(>  saiil  William  al»ove  tor  ern>r  a.<Migne<l.  U*ing 
*^n.  and  hy  the  court  of  the  Ixird  the  King  here  lK>ing  fully  unden»too(n 
uil  matur*'  d**liU*ration  tM*ing  thereuiM>n  had.  for  that  it  ap)H'ars  to  the 
"•uri  f*(  the  Lord  the  King  here,  that  in  the  reconl  and  pro<H»ss  aforesaid, 
&:.  1  al«>  in   th**  giving  of  the  judgni«'nt  afon'saitl.  it  is  manift'stly  erreii, 
?BiiirT»KE  IT  IH  (-oxMDCRED  that  th«*  judgment  afon^said,  for  the  ern»r  afort^ r*'**™^'*'^^!^* 
*a^i.  And  iith^'r*,  in  the  nvord  an<l  pnx'ess  afor<*f4ii<l.  be  reverscMl,  annulUnl.  r^rwd. 
aai  ••ntmdy  for  nothing  «»?»ttN»ni«Hl  -.  and  that  the  afon^aid  William  riHt>ver •'**ip«»''«*  •» »!»• 
Wkiri^t  th«-  afV»rf!^;iid  Charles  his  deht  afon*said.  and  also  fifty  jMrnnils  for  his**^ 
•UaxA**T^  whii'h  hi*  hath  su>tain«*<I,  as  well  t>n  <K*easion  of  the  detention  of 
*v  «aid  di*ht.  its  for  his  owts  an<l  charges  unto  which  he  hath  Ikh'U  putOoata. 
t^^ix  h:«  "uit  in  this  U^half,  to  the  said  William  with  his  iH)n<^ent  hy  the 
anirt -rf  the  I»rd  the  King  hen*  a<yu<igtHl.     And  the  Miid  Charles  in  nion*y.  ^^J^jjj"* 

Sect.  7.  Prikess  op  Kxeci  tiox. 

^BDRi^c  th»»  .Second,  hv  the  grac«»  of  <i<hI.  of  Gn^al   Hritain.  France,  and^^«;*'«i»^«^ 
Ir-Und  Kinif.  lVf..nd.T  of  th.*  Faith,  and  **o  forth,  to  ih.*  sheritf  of  Oxford- •^"^«~*'^ 
^kiTt.  rr«*«^iiig.    Wt  c«)mniand  you  that  you  tak«*  <*IiarK*s  I^>ng.  late  of  Uur- 
*'^.  fent]«*n>an.  if  he  may  Ik*  foumi  in  your  hailiwirk.  and  liini  safely  k«*«*p, 
*"*  that  lou  may  have  his  UmIv  U'fon*  us  in  thr<M>  ui'«'k?«  fnun  the  day  of  the 
H'4v  Trinity,  wheresoever  we  shall  th«'n  he  in  Kngland.  to  sati**fy  William 
IhuioQ  fttr  two  hundred  iKUindH  d(*ht.  which  tht*  S4iid  William  Burton  hath 
lsti4y  fwvieied  against  him  in  our  (*ourt  lM*fore  u«,  and  also  tittv  i>ounds, 
ehir^  ««r»  *a4jii«lged  in  our  sai<l  court  lM*fon«  us  to  the  said  William    [*XXTii. 
far  his  daaiagea  which  he  hath  sustained,  as  well  by  occasion  of  the 
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dfttention  of  th<-  said  debt  as  for  )ii»  roiita  and  char)[<n  to  wbich  he  hath 
put  about  bis  Huil  in  Ilm  lieliaif,  wlieiPof  the  said  Charles  Long  is  conr 
tut  il  ii))|>enr>i  to  iis  of  record:  and  liuve  you  there  Iheu  this  writ.  Wi 
Kir  Tliomos  Denison.'  Knight,  nt  WestmiiiBter,  the  nineteenth  dny  of  • 
in  the  twenty-ninth  year  of  our  reign. 

»■  By  virtue  of  this  writ  to  me  directiHl,  I  have  taken  the  body  o 
witli in-named  Charles  I.ong.  wliich  I  havn  reaily  before  the  I.ord  the 
at  WestminDler,  at  tlio  day  within  vrritten,  as  witliin  it  is  conimanded 
(lEuRCE  the  .'^cond,  by  tlie  griu%  of  God,  of  Great  Britain,  France 
Ireland  King,  Defender  of  the  Faith,  and  so  fortli,  to  the  slierilT  of  Ol 
shire,  greeting.  We  cominanil  jou  that  of  the  good*  and  chuticln  w 
your  bailiwick  of  Charle:*  Long,  hite  of  Hurford,  gentleman,  you  caua« 
made  two  hundred  poundn  debt,  whieh  William  Burton  lately  iu  our 
before  us  at  Westmlnsl<>r  hath  recovered  agBinst  him,  and  ul^o  fifty  pay 
which  were  ailjud^:ed  in  our  eourt  before  ua  to  the  said  William  fo 
daniiifie-s  whicli  he  hath  sustained,  as  well  by  occnaion  of  the  di.*tentii 
bis  siiid  debt  us  for  liis  uosts  and  charges  to  whieh  he  hath  been  puti 
his  suit  iu  this  behalf,  whereof  the  «aid  Chnrles  Long  is  conviete4, 
appears  to  ua  of  record;  and  have  that  money  before  us  in  three  i 
from  the  day  of  the  Holy  Trinity,  wheresoever  we  shall  then  be  iti  Eiu 
to  render  to  the  said  William  of  his  debt  and  damage*  aforeMid ;  ana 
there  then  this  writ.  Witness  t^ir  Thomas  Ueninon,  Knight,  at  Westmil 
the  nineteenth  day  of  June,  In  the  twenty-ninth  year  of  our  reign. 

!>•  By  virtue  of  this  writ  to  me  directed.  1  have  caused  to  be  made  a 
goods  an<l  cliallels  of  the  within-written  Cfaarlee  Lon^  two  hundred 
fifty  pounds,  which  I  have  ready  before  the  Lord  the  Kmg  at  Westmb 
at  the  day  within  written,  as  it  is  within  commanded  me. 
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CHAPTER  L 
OF  THE  NATURE  OF  CRIMES,  AND  THEIR  PUNISHMENT. 

Wr  :iro  now  arrived  at  the  fourth  and  last  branch  of  thoRO  commentaries; 
«''i:'  li  irrats  of  public  trrori'jjij  or  crimes  and  mistiemennours.  For  we  may  n»- 
lU'^iiKi-r  that,  ill  ihi*  ho<;ihnini^  of  the  preeeciin^  )MK)k,(a)  wron^  were  divided 
III!.*  two  HpiH-ii*?* :  the  one  prirntf,  and  the  other />»//>//r.  Private  wron>(H,  which 
ar  •  rr*M^urnlly  termed  civil  injuries,  wert»  the  nuhjei't  of  that  entire  h<H)k :  we 
ar.  h.»\v  therefore,  lastly,  to  j)nK»ee<l  to  the  consideration  of  public  wrongs,  or 
•Mi,.-^  and  inisdeniesnours;  with  the  means  of  their  prevention  and  punishment. 
I'M'j"  pursuit  of  which  subject  I  shall  consider,  in  the /fwf  place,  the  /[^neral 
u:  irr  of  crimes  and  punishments;  secondly,  the  jwrsons  capable  of  committing 
•Mi,,*:  (hinlly,  their  several  <ie/jrces  of  ^uilt  as  principals,  or  aci-essaries ; 
•■  *  ^Vy,  the  several  sjK'cies  of  crimes,  with  the  punishment  annexed  to  p^^^ 
•i*K  ly  thf  laws  of  Kn^land  ;  fifthly,  the  means  of  preventing  their  |K»r-  ^  ** 
f  t*4'i<^ii ;  and.  sirthiy,  the  metluHi  of  inflictin^C  those  punishmentii  which  tbo 
■■»■»  ^>A^  annexed  to  each  several  crime  and  misdemesnour. 

K.r^t.  a-  to  the  j^eneral  nature  of  crimes,  and  their  punishment;  the  dincuH- 

*  •  Ji.  1  adnieaMirenient  of  which  forms  in  every  country  the  code  of  criminal 
-i*  .  '  r.  a-*  it  i«*  more  usually  denominated  with  us  in  England,  the  doctrine  of 
V-  ,.   M  «.f  rA<'  rrnirtk ;  so  called  because  the  kinij,  in  whom  centres  the  majesty' 

■  ■  ••  Hh«»i«*  community,  is  ^u]>im>sihI  by  the  law  to  be  the  person  injure^!  by 
•'•-.  iiitrartiou  ot'  the  public  rights  belonixinu  to  that  community,  and  in  there- 

*  •■  .Ti  ikW  ca'^cH  the  pn>]K»r  prosecutor  for  every  public  otfence.^ft) 

\  ..  hii'iwlrdiro  of  this  bnin<*li  of  jurispruden<-e.  which  teaches  the  nature,  ex- 
'  :  V  :i'j  i  .i.':xnT«*  of  evvry  crime,  and  adjusts  to  it  its  adiMpiate  and  mnn^ssarj' 
;•  J.'-. .  I-  «»f  the  utmost  im|M)rtance  to  every  individual  in  the  state.  For  (art 
i   ■  ■".  jr-at  ma?*ter  of  the  erowii-law..*)  ha^  ob**iTVed  upon  a  similar  occasion) 

*  r.r  li  «ir  <.'U-vatioii  in  Hti*.  no  uprii;htness  of  heart,  no  iirudence  or  cin*um- 

*  ••  ..u  'tf  •oiidurt,  should  tempt  a  man  to  eonrhhie  that   he  may  not  at  some 

*  •  r  '.tht-r  Jh»  deeply  interesteil  in  the«*i'  reM^an-hes.  The  infirmities  of  the 
'■••  :\':.**\i\z  u^.  the  vice**  and   uniTovcrnaMe  passion**  of  otheiN,  the  instability  of 

*  •    r..an  utTair*,  and  X\\v  iininl>rrless  uii!*on's»M»n  events  whieh  the  4*ompass  of 

*  U;  n:av  brinjf  lortli.  will  tea<'ii  iis  nip<Mi  a  nu)nu'ni*s  reflection^  that  to  know 
**•■  pr«-*  i»ii»n  what  the  laws  of  oureiMintrv  have  forbidden,  and  the  deplorable 
'«■:.•. i^!i«'iii-e«  to  whieh  a  wilful  disol»edienee  may  ex|H>se  us,  is  a  matter  of  uni- 
^tfioJ  o»nceni. 

US 
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In  proportion  to  the  iinportaiici'  of  tlic  criminnl  law  ought  also  to  bo  the  carp 
and  attention  of  the  le^^Ulatiirc  in  properly  forming  and  enforcing  it.  It  bIiouM 
,a-i     ''e  founded  upon  printiples  tnat  are  permanent,  uniform,  *and  univenmlj 

■J  and  always  conformable  to  the  dictates  of  truth  and  justice,  the  fceliiifr* 
of  humanity,  und  the  indelible  rights  of  mankind :  though  it  sometimes  (^ni- 
vided  there  ho  no  trunHgression  of  tbcso  external  boundaries)  may  be  modiheil, 
narrowed,  or  enlarged,  according  to  the  local  or  occasional  necesnitios  of  ihi* 
statu  which  it  is  meant  to  govern.  And  yet,  cither  from  a  want  of  attention  to 
these  principles  in  the  timt  concoction  of  the  laws,  and  adopting  in  tlicir  sti-ad 
the  impetuous  dictates  of  avarice,  amiiition,  and  revenge;  trom  retaining  the 
diHCordunt  political  regulations,  which  Huc^csMive  conquerors  or  factions  liavo 
ciitablishcd  in  the  various  revolutions  of  government;  from  givinfc  a  laxting 
efficacy  to  sanctions  that  were  intended  to  be  tcinporarj*,  and  made  (as  lord 
llucon  expresses  it)  merely  upon  the  spur  of  the  occasion;  or  from,  laHtl}-,  t<Hi 
hastily  einploving  such  means  as  are  greatly  dispro]>ortion ate  to  their  end,  iu 
order  to  chccit  the  progress  (if  some  very  pruvaleut  offence  :  from  some,  or  fnim 
all,  of  these  causes,  it  hath  happened  that  the  criminal  law  is  in  ever^-  country 
of  Kurope  more  rude  and  imperfect  than  tlio  civil.  I  shjill  not  here  enter  into 
any  minute  inquiries  concerning  the  local  constitutions  of  other  nations;  the 
inhumanity  and  inixtukcn  policy  of  which  hare  been  sufficiently  pointed  out  liv 
ing<.-iiious  writers  of  their  own.(*/)  But  even  with  us  in  England,  where  our 
crown  law  is  with  Justice  supgHiscd  to  be  more  nearly  advanced  to  perti.K'lioti ; 
where  crimes  are  more  accurately  delined,  and  penalties  less  uncertain  and  ar- 
bitrary; where  uU  our  accusations  arc  puhlic,  und  our  •trials  in  the  fsi-e 
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of  the  world;  whci-e  torture  is  unknown,  und  every  delinquent  is  judge-l 


1>y  such  of  his  etpials  against  whom  he  can  form  no  exception  nor  even  a  pe^ 
fioual  dislike; — even  lieiv  we  shall  occasionally  find  room  to  remark  some  l■a^ 
liculurs  that  seem  to  nunt  revision  and  amendment.  These  have  chiefly  ari^-n 
from  too  scrupulous  an  adhen'nce  to  some  rules  of  the  antient  common  lair, 
when  the  reasons  have  ceased  upon  which  those  rales  were  Ibunded;  IVom  not 
rejiealing  such  of  the  old  jwnal  laws  as  arc  either  obsolete  or  absurd ;  and  from 
too  little  cure  and  attention  in  framing  and  passing  new  ones.  The  enactini; 
of  penalties,  to  which  a  whole  nation  should  oc  subject,  ought  not  to  be  lelt  as 
H  matter  of  indift'erence  to  the  pusKions  or  interests  of  a  few,  who  upon  tempo, 
r.iry  motives  may  jjrefcr  or  sii|ii>ort  such  a  bill;  but  bo  calmly  and  maturely 
coiinidcrod  by  persons  who  know  what  provisions  the  laws  have  already  raailtf 
to  ivmedy  Ilie  mischief  coin]ilained  of,  who  can  tK>m  experience  foresee  ihc 
pniliulik-  cons<'<iuen<'es  of  those  which  are  now  projmscd,  and  who  will  judge 
without  pussion  or  pn.jutlico  how  adequate  they  are  to  the  evil.  It  is  never 
usual  in  the  house  of  ])eers  even  lo  i-eurl  a  private  bill,  which  may  afl^t  the 
pr<>|H-rtyof  an  individual,  without  first  referring  it  tosomcof  the  leumed  judges 
^  and  hearing  their  n-jmit  thereon. f)  And  surely  equal  precaution  is  necesear}' 
when  lawH  are  tn  he  estahlished  which  may  uflV'ct  the  property,  the  lil>eny,  and 
perhaps  even  the  lives  of  thuusands.  Had  such  a  reference  taken  rJaw,  it  is 
nnpossil'le  that  in  the  cighleentli  centurv  it  could  ever  have  been  made  a  capital 
crime  to  break  down  (^however  maliciouslv)  the  mound  of  a  fish-pond,  wherehv 
any  tisli  shall  escape ;  or  to  cut  ilowii  a  dicrry-tree  in  an  orchard.f/)'  Werfl 
even  a  conimittee  appointed  but  once  in  a  hundred  years  to  revise  the  criminal 
law,  it  couhl  not  have  continued  to  this  hourulelony,  without  benefit  of  cleiW'-  - 
to  Iw  wen  for  one  month  in  the  company  of  persons  who  call  thomselriii,  orare 
called.  }if:y\)%'ian».('ji' 

Ci  Hiinin  1l.«h.|iihii.  m.T.inli  Il.,i,Bii.,  1^.  -/i Hut  taml.t.a.  SI Om II. t. tt. 

l->  )<H'  i,~*  U.  ytf-  -.i-:,.  „,  siai.  i  Hii.  r.  at. 

'  'I'lie  two  arts  iiifliriini;f  this  sivi-n'  )iunisliini>nt  sre  repealed,  as  far  as  regard*  th* 
beni-tit  iireliTit.v,  liv  4tiio.  IV.i.  .■i4,  ii  l£2:Hnd  llie  olfunder  or  offenders,  kigeihef 
with  llifir  ni'ii.-s:n'ii-s.  uri;  liiil.l.-.  iit  llii'  cli-«TPiion  of  the  court,  to  be  trsnaported  or  inf 
prisuiied.  And  «-i'  ^till  muw  nont  eiiiiclnienlii  with  rcHpect  to  thcM  o&ienccs.  in  7  *  S 
■ien.  IV.  e.  :iO,  {J  l.",.  HI,  20._(_',nTTV. 

'  The  £  Klii.  c.  SO,  ivliieli  iutroducLHl  this  crime  and  its  severe  panishmcut,  b  repealed 
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It  is  true  that  these  ontrageoas  peDalties,  being  seldom  or  never  inflicted,  are 
hardly  known  to  be  law  by  the  public;  *but  that  rather  aggravates  the  ^^^ 
niflchief,  by  laying  a  snare  for  the  unwary.  Yet  they  cannot  but  occur  I- 
to  the  observation  of  any  one  who  hath  undertaken  the  task  of  examining  the 
l^reat  oatlines  of  the  English  law,  an<i  tracing  them  up  to  their  principles;  and 
It  is  the  doty  of  such  a  one  to  hint  them  with  decency  to  those  whose  abilities 
and  stations  enable  them  to  appl^  the  remedy.'  Having  therefore  premised 
this  apology  for  some  of  the  ensumg  remarks,  which  might  otherwise  seem  to 
savour  of  arrogance,  I  proceed  now  to  consider  (in  the  first  place)  the  general 
nature  of  rn'm««. 

I.  A  crime  or  misdemeanour  is  an  act  committed  or  omitted,  in  violation  of 
a  iMiblic  law  either  forbidding  or  comnmnding  it.  This  general  definition  com* 
prehcnds  both  crimes  and  misdemeanours,  which,  properly  speaking,  are  mere 
syn<»nymou8  terms;  though,  in  common  usage,  the  word  ** crimes"  is  made  to 
denote  suf*h  offences  as  are  of  a  deeiKT  and  more  atrocious  dye ;  while  smaller 
fiiaits,  and  omissions  of  less  consequence,  are  comprised  under  the  gentler  names 
of  **  nuMiemeanours*'  only.^ 

The  diHtinction  of  public  wrongs  from  private,  of  crimes  and  misdemeanours 
from  civil  injuries,  seems  princijially  to  consist  in  this :  that  private  wrongs,  or 
civil  injuries,  are  an  infringement  or  privation  of  the  civil  rights  which  belong 
to  individuals,  considered  merely  as  mdividuals ;  public  wrongs,  or  crimes  ana 
miiMlemeanours,  are  a  breach  and  violatioif  of  the  public  rights  and  duties  duo 
to  the  whole  <*ommunity,  considered  as  a  community,  in  its  social  aggregate  ca- 
racity.  As,  if  I  detain  a  field  i*nm\  another  nmn,  to  which  the  law  has  given 
him  a  riifht.  this  is  a  civil  injiirv,  and  not  a  crime;  for  here  only  the  right  of  un 
:ii«livi4luul  is  roncorncd,  and  it  is  ininiatcriai  to  the  public  which  of  um  is  in  noH- 
iM'«*»ion  of  the  hind  :  hut  trt»as<m,  murder,  and  rohborv  art"*  |»ro|K»rlv  ranlted 
uriiitni;  crimes;  since,  besides  the  injury  done  to  indiviifuals,  tliev  strilce  at  the 
vrry  l»iMnir  of  society,  which  cannot  possibly  subhist  where  actions  of  this  sort 
ATv  i*utr«*red  to  escape  with  impunity.* 

W  rh»»  2^5  <mv>.  III.  c.  />l.    Also  the  1  A  2  Ph.  A  M.  o.  4.  ns  far  n«  it  made  it  n  eapitnl  felony 
t.  r  pi  fi*i«*«  to  r*»main  oii»»  luonth  in  Kn^lan<l.  is  re|»<*AU*il  l»y  1  (h»<».  IV.  r.  ll«i. — <'niTTy. 

'Thi«  hint  fra.4.  however,  taken  Imt  tardily,  and  the  duty  <»f  reforming  our  eriminol 
•^»I»-  Wii«  I»'ft  iin|>«*rf(>rni<Ml  until  very  recently.  In  npite  ot  tin*  striking  4-x|i09(tul.ition  of 
'ur  f«.Ti:rnifitalor.  and  the  rei>«»ati»<l  ex|H^^ure  hy  nthrr  jrreat  an<l  g«NM|  tiwu  of  thf  ir\juf(- 
\v.  th«'  in««»n»i'»t«*nrv  and  ni«»rtifion<*v  <»f  this  hranch  of  our  \u\s\  one-fourtli  of  the 
T.r.-***nt  r«riturv  was  ^utlenMl  to  «*x|»ire  without  any  inifHirtant  or  uniform  anit>honition 
••f  :!■  <^nai*tiiii*nt.<*.  Th«*«uhitH't  has,  how  over,  re<*ently  rtM*«Mve«l  the  utt(*iition  whieh  it  no 
•'r.  >u«iy  *lfiii.ftii«l<^<l:  and  it  is  only  dm*  to  a  late  oniinent  stntesmun  to  H;iy  that,  although 
'•'^••r*  liad  |«rt'vi(>u«ly  fiointed  out  the  defis'ts  of  the  (Timinal  etxle,  to  him  the  merit  in 
!.i  t—  s;v.'n  of  tiP't  hringing  the  |k»w<t  and  advanta^<^  of  oflh*e  to  renu»tly  them.  The 
«•  rk  :i.u*  e«»mm«*n*M»«l  has  Ummi  earrit'd  on  hy  otln'r»'. — Stfuart. 

•  Ii:  :bt.»  Kii>!li'*h  law  mw//;n/vi^/i./r  is  pMirrally  \^^^^\  in  t-ontnuli'itinrtion  to  /V^- my,  and 
=:L-i-nu-an«>uni  eoni]tr«*h«'nd  all  in^lietahh*  ottrne(*s  which  <lo  not  amount  to  f«*lonv.  iik  |»or- 

■iT   ♦•atft-rk*.  liU'ls,  conspiraeies,  attempts  and  solieitations  to  commit  fi'Ionios,  Ae.-- 

•  ri*«-  •h«tifp*tion  U'ttv^t^n  i>uhliorrime««and  private  iiijurit*HMM»msi»ntin*ly  to  >k»  ercfttetl 
^^  i^»»i!iT*-  Uw*.  and  i*  rvlorahh'  onlv  t<»  civil  in*ititution<.  Kverv  vi«>Iati<m  €»f  n  moral 
a«  "f  natural  ohli>:ation  i<>  an  injury  for  whirh  the  i»tVen(h>r  ought  to  mak«*  r«<rihution 
''')t**  iii'Jiai'luaN  who  immediately  suffer  from  it  :  and  it  is  aNt>  A  crime  for  which  ho 
■•.;jit  !ii  >—  puiii-^hed  to  that  extent  whi<*h  wmihl  ih-tcr  Inith  him  and  others  fn-m  a  n*- 
:••  t."n  ''f  !*»•*  ntl«*nce.  In  jxinitivc  laws  thi»>»'  a«ls  are  <lcnontinat«i|  injurit^  ftir  which 
"•  i-ir.*i  *iiir»*  has  providdl  «»nly  rctrihution  or  a  « fnipcn^ation  in  damage**;  hu»  when, 
'■  •::  -If— r.«»iic»'.  it  is  «li«»«overcti  that  thi-  is  nt»t  "^uttifient   to  r*'«train  wi:hin  UMdcruto 

•  .:.  !•  terrain  ila*****  <»f  injnri«-i.  it  then  Ihm«»!ii.>.  neee-i-tary  fi>r  the  li«'»i''lati\e  power  to 
•*  •-  th'-ra  .r.t*'*  crimes  and  to  endeavour  t«»  repi*-^-*  them  hy  the  tcrn»r  of  ]  uni>hment, 
■^  ili*-  *wi»r»|of  the  puhli<*ma.t:i^trate.  The  word  •'crime*'  has  no  t«-elinic:il  meaning  in  th« 
>4«  t4  IJnclan*!.  It  M*«*mt.  when  it  hiin  a  reh-rene«*  to  |io«itive  law.  toeom|  reht'ud  those 
*^  wbirh  Mil»j«*rt  the  ofleiiih»r  t«»  punishment.  When  the  won U  Ai;A  <*r r »#:.-<  um/  in iW^ 
«wra«rf  are  umhI  in  pnwet'Ution-t  hy  im|H*aeliment.  the  wonls  AtyA  rriHtt-s  have  no<l«*finito 
MOiiftralioii.  bat  arr  umhI  merely  to  give  git>ater  solemnity  to  the  charge.  When  the 
■  wed  with  a  reference  to  moral  law,  it  implieft  every  deviation  fr«>m  moral 
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^  In  all  cnt9C8  the  crime  incliiclct)  an  injnry:  every  public  olTeDce  U  also  a  pri- 
vate wrong,  and  aonicn-liat  more;  it  affuctH  the  individual,  and  it  likewise  aftVeta 
1,0-.  the  community.  *Thiis,  trcution  in  imnginiiig  the  king's  death  involrvs 
■l  in  it  toiidpinicy  n^inMt  an  individual,  wJiicli  is  also  a  civil  injury;  liut.  as 
this  Bpecii'fl  of  trcut4i>n,  in  Hn  coimcquences,  principally  tends  to  the  disHolutioa 
of  government,  ami  llie  destruction  thereby  of  the  order  and  peace  of  society, 
this  denominates  it  a  ci'ime  of  the  higlicst  magnitude.  Murder  is  an  injarj*  to 
the  litb  of  an  individuiil ;  but  ttio  law  of  society  considers  principally  tho  loss 
which  the  Htatu  Mustuiiis  bv  being  de))rive<l  of  a  member,  and  the  pernicioas 
example  tliei-eby  net  tor  otiiera  to  do  the  like.  Robbery  may  be  considered  in 
the  same  view  1  it  is  un  injury  to  prinile  property;  hut,  were  timt  all,  a  civil 
HUtistiiction  in  dninn^cH  might  atone  tor  it ;  the  public  mischief  is  the  thing  fur 
the  pi-evention  of  which  our  laws  have  made  it  a  capital  offence.  In  these  gross 
and  atrocious  injuries  tlie  private  wrung  is  swallowed  up  in  tho  public:  we 
seldom  hear  anj-  meniion  made  of  tiatisfaction  to  the  individual,  the  satisfaction 
to  the  community  being  so  very  great.  And,  indeed,  us  the  public  crime  is  not 
Otherwise  avenged  than  by  forfeiture  of  lite  and  property,  it  is  impossible  aftor^ 
vards  to  make  any  rejiaration  for  the  private  wrong,  which  can  only  )>c  hud 
ftom  tho  body  or  goods  of  the  ngffrci*Hor.*  Hut  there  are  crimes  of  an  inferior 
nature,  in  which  the  pulilic  ininixhmcnt  is  not  so  ncvcrc  but  it  aflbnis  room  for 
a  private  compensiition  aliio;  and  lieivin  the  distinction  of  crimes  ft-om  civil 
injuries  is  very  appurcnt.  Kor  in.ifancc:  in  the  case  of  battery,  or  beating 
another,  the  aggre.sMor  may  be  indicted  for  this  at  the  suit  of  the  Itiiig,  for  dis- 
turbing the  public  peaoo.  luiil  be  iiuniidied  criminally  by  fine  and  imprisonment; 
and  the  party  lieutcn  may  also  have  his  ]irivate  remedy  by  action  of  trespass 
for  the  injury  which  be  in  particular  mistains,  and  recover  a  civil  satisfketion 
in  damages.' '  No,  also,  in  case  of  a  public  imisanoe,  us  digging  a  ditch  across  a 

rectitude.  Hence  we  siiy  it  is  n  frimi-  In  rcfui<e  tho  payment  of  a  junt  debt ;  it  is  a  erinu 
willully  to  do  an  injury  ti>  iiuotlier'ii  jii'VMin  or  jiroiHTly  trithout  making  him  a  Fatirfft^ 
tion.  To  (le^itToy  another's  ]>miiei-ty  ivill'ully.  tvitliout  making  the  owner  a  eomponwlion, 
is  iit  all  ea-fA  a  wort^  (Time  in  reiisoii  tliiin  theft ;  bernime  the  individual  dejinved  of  bit 
|iro|ierty  i'ulti'r»  ureelsply  tin-  same  injurj'.  and  the  puhlic  Iobom  tlie  benefit  of  that  pn> 
Itrrly,  wliieli  1 'in tributes  to  tlie  !<u|>iKii't  of  no  one;  and  he  who  doe*  the  itijury  huK  not 
the  teni|it]iiinn  of  liim  wlio  stealri  to  iiiiji]ily  hia  wants.  In  the  cssa  of  Ihow  arlioni 
which  :ire  unly  I'ivil  iniuries,  nnil  to  wliii'h  no  leiiul  punishment  is  annexed,  the  law  hM 
HunjHiHil  iliui  n-ri-iliiiiiriii  will  be  ^ulKi-ient  lo  deter  the  commission  of  them.  Bat  Iha 
wilful  :iiiil  luiiliriiiui  il-'^lrni'tiim  of  niiotlier's  pmiierty  by  fire  in  many  coses  is  punithed 
with  'leatii :  mi  aUi>  is  ih<'  iiialiciniu'  killinii  a»<l  maimini;  of  another's  cattle :  yet  IhcM 
detfsliilih-  mid  iliiilHilir':il  iii'ls  were  not  erimi-s  Iiy  the  common  law  of  England :  but  rx- 
)H-i'ii-n''i>  ili!.<'«vr>r<-<l  llie  neressitv  "f  n-nilerin'fi  them  Hul>iect  to  tiuLlic  and  serere 
]nini>liin<-n(.  Yfl  to  m-1  lire  to  a  field  of  rij>e  standing  corn  ia  still  only  ■  private  ii^urj, 
thou;;li  tlii-i  U  ;in  iii't  «■/.«•*  xtrih'tnt  ihr  iviy  t< inij  i;f  vmrti/,  but  the  legislnturc  have  not  yet 
fiiuiid  il  iii-c'i-~':ii'y  If,  n-press  it  by  Ilie  terror  of  l>eiuil  laws. — (.'lISiaTI.iN. 

Til''  '.>  tii''i.  I.  I'.  '22.  if-lalin^  In  killiiift  and  maiming  cattle,  is  rc|>eslc4l  by  4  Geo.  IV.  a 
54,  liy  nhii-li  the  ]iMiiiihnient  of  that  olli.nre  is  altennl  to  trunvportation  or  imjirison- 
nii'iii.  iiixl  ihi'  iii-c'- — ily  of  pnivina  inalii-e  H«i<in>it  the  owner  is  removed. — Cufrrv. 

*  Till'  I'ivil  i'i;;lil  III  siii>  fur  tl»'  tiiiiirv  ih<'  (mrty  lias  received  in  a  cose  of  felony  is  not 
in  p'UiTid  nicrt'i''!  or  d.-Iroyi'd.  Imt  <inly  kii.-ii.-i.iUiI  until  ho  has  performed  his  duty  to 
Hii'ii'iy  liy  lui  •■ti<l>'»viiiii'  ti>  I't'iii;:  ihi'  ulli'iiiler  to  jiixtice:  and  after  the  parly  on  wliom 
fu~|.ir'i..ii"iviis  tixi-rl  \\:\f  hi'.  11  I'.nivirii'cl  .<r  nt-i|nittiHl,  without  roUusion,  the  prosecutor 
miiv  Mipi'oi'i  nil  iii'tiiiii  for  ilu'  ~aiiii-  ia\\*>'  us  that  on  whirh  the  eriminal  pronoculinn 
wiis  r,.iiti.l...l.  .-itylcs.  :U<i.  li;  Ki-1.  .III'.'.  ]{.'j..  T.  llanlw.  iW.  I7Vei.3».  No  act  ion 
run  In'  )>rciu,::!it.  ur  liilt  in  ■-•iiiLiy  lili'd.  in  v>-^iiii>n  too  felony,  until  the  offender  has  boea 
chdv  trii'd  li'r  ihr-  r,ili-]i.'.-.  ii<l.  i'liiil..  I  or  iliiii  I'vi'iv  exertion  bus  been  made  to  bring  hiia 

'Th.-  •our;  ot  i''.iiiitioii  I'l.'ns  nill  not  i'oiii|ie1  n  party  who  has  proceeded  both  hj 
iiiiiiiiiui'iii  ;iTiii  iiitii.u  inr  rh.-  iiiin.'  :ii';inlt  t"  niuke  hiseleetion  upon  which  he  will  relr, 
(.loii.'>  ....  riiiv.  I  It.!-!.  \  i'ni.  I'.'I:'  (iikI.  Ilioiii-h  it  wns  funnerly  lield  that,  in  geacfaLlf 
III.'  ]i:ii'ty  iij'iv>'il  lor  11  .  riiiiiiiiil  iiit<ii'iii:iii'>ii  Jie  nm>'t  almndon  any  action,  that  dootriiN 
iH'i-itis  fi  iKive  Ui-u  I'rnkeii  in  u)  "ti  I'V  a  \vv\  rcii-iit  ease  in  tho  court  of  Kin(fa  fienah, 
(Cuddy  •■:'.  Itii'liiw.  1  Miin.  f:  Ifvl.  i:'7'i.'i  wji.'re  it  was  held,  in  an  ootioii  by  A.  fcr 
the  midii-i'iui  pi^isi't-tiiioii  ).y  I',  of  im  indictment  against  A. and  B,  that  ft  lul*  i)r» 
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hilthway :  thu  !■  pantaluible  by  JDdictment  as  |i  common  offenc«  to  th«  wh(d« 
ItiDgdom  and  M  bU  ou^eaty'a  subJecU ;  but  if  any  individiutl  aiutains  uiv  ipedkl 
*(buiub^  thereby,  m>  utminff  liiii  hone,  breitkiiig  his  carriage,  or  the  like,    |._ 
the  ufftfoder  Piay  be  compelfed  to  make  ample  aatiafactiou,  as  well  for  the    '• 
private  iujury  as  for  the  public  wrong. 

I'poD  the  whole,  we  may  observo  that,  in  taking  cognisance  of  all  wrongs  or 
■alawful  acts,  the  law  has  a  double  vivw,  vis.:  not  only  to  redress  the  party 
iojurvd  by  either  restoring  to  him  his  right,  if  possible,  or  hy  giving  biro  an 
rquiralent,  the  manner  of  doing  wbicb  was  the  object  of  our  inquiries  in  the 
int.i-<lin)r  book  of  these  commentaries,  but  also  to  secure  to  the  public  Um 
jt-m-fit  ul'  i>ocicty,  by  preventing  or  punishing  every  breach  and  violation  of 
thiMe  laws  a-hich  the  sovereifjn  power  has  thought  proper  to  establish  for  the 
l^uremiuent  and  trauquillity  of  the  whole.  What  those  breaches  are,  and  how 
(irpvented  or  punished,  are  to  be  considered  in  the  present  book. 

II.  The  nature  of  crima  and  mitdemeanoun  in  general  being  thus  ascertained 
tad  diHtingaisbcd,  I  proceed,  in  the  next  place,  to  consider  the  general  nature 
uf  iiuMMkmentt,  which  are  evils  or  inconTeiiion(.-cs  consequent  upon  crimes  and 
BiMlvrntranoura ;  bving  devised,  denounced,  and  inflicted,  by  human  laws,  in 
ruoMnjoi-ucc  of  disoliedience  or  misbehaviour  in  those  to  regulate  whose  ooodnofc 
lorh  laws  were  respectively  made.  And  heroin  we  will  briefly  consider  the 
PMKT,  th<?  end,  and  the  meaeure,  of  human  punishment. 

1.  As  to  the  power  of  human  punishment,  or  the  right  of  the  temporal  legis- 
Uior  to  inflict  diMcretionary  penalties  tor  crimes  and  misdemoanoum.(A)  Itia 
tW  that  tbt!  right  of  punishing  crimes  against  the  law  of  nature,  as  murder, 
iiiil  ihe  like.  JH,  in  a  ittutc  of  nii-ro  nature,  vcnti-d  in  overy  individual.  For  it 
II. 3-1  If  vi-iitt-d  ill  M>nu-lii)dy;  ollicrwiiu  (lii;  Itiws  of  iiuturi'  would  be  vain  and 
:ni;il.-w,  if  iKmo  were  cmj^iwonil  t<i  put  tln-m  in  cxccuiiim  :  and,  if  that  jwwer 
.-T>-.t>'ii  in  any  one,  it  niiiHt  ulwj  W  vt-Mtcd  in  nil  mankind,  •kIiico  all  are  .*- 
iy  natur.-  o-juJl.  WluT»-..f  tho  lin-t  munifivr,  Cuin,  wu«  bo  «.-n»il>U-,  that  l^ 
Or  tjiid  hiint  i)  oxprititting  liiit  aj)pn'licnHion!t  that  irAwrcr  Hhould  tind  him  would 
'4V  him.  In  a  xtatt-  of  wK'ii'Iy  tluH  ri;;)it  ix  tmn»li'rrcd  from  individuals  to  the 
"T-n,'iini  power;  wln-rcliy  int-n  an-  prvvciittii  from  hviug  judjiOH  in  their  own 
'ia<4^,  whioli  \*  i>ni>  uf  tlu-  vviU  that  civil  guvi-nimont  was  intviidtrd  to  remedy. 
U'LjK'Vi-r  |Hiwt>r,  tluTi-liin-,  iiidividuiiU  Imd  uf  |>uniHhiii>r  utTcnocit  a^ininst  the 
;»« •■(  iiutun-,  that  is  now  vi'stiil  in  tin-  iimKlMruto  alone,  who  lit'urs  (he  xword 
"i,'ii>tiic  by  Ibi-  iitMHfiil  of  the  wlinlc  ccnnmuiiity.  And  to  this  prtH-edent 
utaral  |i»u-cr  "f  iinliviiiuiilM  inuKt  lie  n.-tV-ri-i'i)  that  ri^rht.  which  some  have 
t-'.-jr.)  t.)  U-lon;;  CO  every  wtute.  (lliou>:h,  in  Jiict,  never  exen-itnii  by  any,)  of 
|-:->tiin);  not  niily  their  own  liulijiitH.  I>nt  aliui  foreign  ainbaKsadors,  even  with 
■'■nil  iiKelf,  ill  CUM.-  they  have  ott'emle^l,  imt  indeed  a};ainst  tbo  muuivipal  laws 
•■•  i!i>-  (itiiiilrA',  but  agiiiiiHt  the  divine  Iuwn  ut'  nature,  uiid  l>oi-(>ino  liable  thereby 
Mirtrit  llieir  ItVex  lur  their  gnilt.(A) 
A*  t'>  xffeiKvs  lufrely  u^iiiiiKt  the  lawn  of  society,  which  are  cmly  mala  pro- 
'  ;.t,  smi  not  miihi  in  »\  the  tt'mi>i>nil  mujri^lnite  in  also  ein|>owere<i  lo  inflict 
'  -mv.>  pviialtid  Ibr  Kuch  tRinsgreNhioiiA,  and  tlii»  by  the  consent  of  individuals 
*-■•.  in  fomiitijr  H'H'iclie!',  did  either  tuiilly  or  cxpri'iwly  invtiit  the  sovereign 
>*-'T  ititb  the  richt  uf  iniikiii;;  laws,  amt  of  eiifurcitijr  "biitieni-c  to  tbem  when 
-kir  I'V  exerciniii);.  niinn  their  niin-obHervanee.  severities  ude<(uute  to  the  evil. 
I'*'  laalulue**,  ihen'tore,  of  puniHliin;;  such  criiniiiuN,  i^  lound<.><l  upon  this 
i  •  I.'  ij'ie,  that  tin-  law  hv  whicli  they  ^uIl■er  wan  made  by  tlicir  own  consent : 
■  *  »  |«rt  of  tht-  ori^rinui  iimtniet  into  which  llivy  entered  when  lirst  they  en- 
^"i.-"!  ill  wH'irty ;  it  wan  caleuluted  fur,  and  has  lung  contributed  to,  their  uwn 
*"iriy. 

Tu.  ri;:lit.  tht-rcliirc.  being  thus  eonlerred  by  univcmal  consent,  gives  to  the 
•Vr  rzaa-tir  the  same  jxiwer,  ami  no  mun*.  over  nil  its  niemlH-rs,  as  each  indi- 
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«,-■  vidua!  member  had  naturally  over  hiniHolf  or  others:  which  has  •occa- 
J  Bionud  some  to  doubt  how  fur  a  human  lcginlaturo  oup;ht  to  inflict  capital 
punishments  tor  poititive  otlonccs, — utl'eneeB  against  the  municipal  law  only,  and 
not  Ufranist  the  luw  of  niiture, — since  no  intlividuul  has,  naturally,  a  power  of 
inflicting  death  upon  liimxclf  or  oth«ra  for  actions  in  themselves  indittvrcul. 
With  rvgurd  to  offences  mala  in  se,  capital  punishments  arc  in  some  instances 
iuflietcd  by  the  immedintu  command  of  Goa  himself  to  all  mankind ;  as  in  the 
r^ase  oi'  murder,  by  thu  precept  delivered  to  Noah,  their  common  ancestor  and 
representative,  "  wlin^o  sheddeth  man's  blood,  by  man  shall  his  blood  beHhed."{f) 
In  other  ioKtanceH  thoy  urc  inflicted  after  the  ejum/ife  of  the  Creator  in  his  {ywi- 
tivocode  of  laws  tor  the  rejjululion  of  the  Jewish  republic;  as  in  the  case  of  (lie 
orime  against  nature.  But  they  are  sometimes  inflicted  withoufsuch  expren^ 
warrant  or  example,  at  the  will  and  dirtcivtion  of  the  human  legislature;  as  tor 
forgery,  tor  thcti,  and  Homelimeis  for  oflenees  of  a  lighter  kind.  Of  ihetv  we 
arc  principally  to  speak,  ae  those  crimes  are  none  of  them  ofTeneea  a^iitin.xt 
natural,  but  only  against  social  rights,  not  even  tbcfl  itself,  unless  it  be  u<i-om- 
panied  with  violence  to  onc'a  house  or  pciwin;  all  olhers  being  an  infringement 
of  that  right  of  property  which,  us  wo  have  formerly  Boen,(»i)  owes  ilb  origin 
not  to  the  law  of  nature,  but  merely  to  civil  society.' 

The  practice  of  inflicting  capital  punishments,  for  offences  of  human  instita- 
tion,  is  thus  Jnstifled  l>y  that  great  and  good  man.  Sir  Uatthew  llale :{«) 
"AVIien  oflenees  grow  enormous,  frequent,  and  dangerous  to  a  kingdom  or  state, 
destructive  or  highly  pernicious  to  civil  societies,  and  to  the  grt-ut  insecurilT 
and  dunf;er  of  the  kingdom  or  its  inhnbitunts,  severe  punishment,  and  ctvn 
death  itself,  is  nceeissary  to  be  annexed  to  laws  in  many  euses  by  the  prudent 
of  lawgivers."  ]t  is  therefore  tiie  enormity  or  dunfrerous  tendency  of  tlw 
mme  that  alone  Ciin  warrant  any  earthly  legislature  in  putting  liim  to  desili 
*ini  ^l>"t  commits  it.  *It  is  not  its  frequency  only,  or  the  ditHculty  of  otbe^ 
J  wise  preventing  it,  that  will  excuse  our  attempting  to  prevent  it  k' 
wanton  effusion  of  humun  blood.  For  though  the  end  of  punishment  u  w 
deter  men  froni  ofl'cniling,  it  never  can  follow  from  thence  that  it  is  lawful  to 
deter  them  at  any  rate  and  by  any  means;  pinco  there  may  bo  unlan-fal  mcttiod* 
of  enforcing  obedience  even  to  the  justest  laws.  Even"  humane  legislator  will 
be  therefore  extremely  cautious  of  estublishing  laws  that  inflict  the  penalty  of 
death,  especially  fur  slight  offences  or  such  as  are  merely  positive.  lleviU 
cx]>oct  a  W'ttcr  reason  for  bis  so  doing  than  that  loose  one  which  gL>nerall.r  i< 
given, — that  it  is  found  by  Ittmier  experience  that  no  lighter  penalty  will  I" 
effectual.  For  is  it  tljund  iipmi  further  experience  that  capital  punishments  ire 
more  etfectuul!'  Vi'un  the  vast  territory  of  all  the  Bussias  worse  regulatnl 
under  the  late  empress  Klisaheth  than  under  her  more  fuinguinarj-  predeeenwn' 
Is  it  now,  under  t'athcHiii'  III.,  less  civilined,  less  foci  at,  loss  secure?  Aislvrt 
we  are  aiisured,  that  neither  uf  these  illustrious  princesses  have,  throu^ilKKit 
their  whole  admitH.-^trutiou,  inflictoil  the  penally  of  death ;  and  the  latterlM 
upon  full  jH'i-suHsiiin  of  its  being  uselens,  nay,  even  jiemieious,  given  order*  tlir 
abolishing  it  entirely  thniuLrbont  her  extensive  dominions.(f))  But.  indwl- 
were  <-apitul  punishments  iimved  hj-  experience  to  bo  a  sure  and  i-ffwlu*'  ] 
remedy,  tbiit  wouhl  mH  jirove  the  necessity  (U|>on  which  the  justice  ami  ))r><- 
priety  depend  J  of  inflicting  them  upon  all  oeeas ions  when  other  expedients  f*''- 
I  fear  this  reasoning  wtnild  extend  a  gn'at  deal  too  far.     For  instance,  tb( 

(■i  li.-n.  ii.  1.  (•)  llnml  ln<lnic1t»M for fnualuf  tmrmt^eH—t" 

' It  iM  stmn^e  tbui  the  iciirni"!  .iudtiu'o  conihinion— vii.,  that  Itiffl  iiivy  m  »•/  u*  '/i*^ 
agaiHiit  iiaturvl  riyhtit — did  ntit  Iciul  lijni  to  hu:>jh)('1  liie  fallney  of  the  |)oailion  that  df  n.J^' 
^f  finijurla  mfn  iln  on/in  i,-4  ti  fl.t  /.lU- ,/ ihi(m(y,  Imt  mi-rtli/  loeiril  torirly,  which  lie  llM  «W> 

odvuniiil  hi  a  foruwr  Iiook,  i'2  iHiok.  )>.  11.)  and  which  I  hare  there  presumed  tocMitr^ 
Tvrt.  ir  tliett  be  nut  »  violniion  Kf  the  hiiv  of  nnlure  and  reanon.  it  would  (iilliw  iii'> 
then*  ix  no  ninrnl  tiir|>itticle  in  diKlifiiii'stv.  •'  Xhh  ii/ilur  ttm/U  at  ronlra  aafvntm  ni-t^i'^' 
(i;r«r.u  iiHl  i/uhl  l,u)ugm-(U  y«.tm  ./.Iniflii'  out  a/ip.iilin  a/u-«i,"— tSs.  TAa*  jAoA  Mf  Mtti  n  ttT- 
tainly  i)n>>  uf  the  liri>t  preo'pid  bulh  of  luiture  and  religion.— CHBUTtAM. 
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iDu^  (loD«  <o  nnr  public  nind«  by  londrd  wnsnnit  !•  nniTcmnllv  nllnwi 
Hij*  t«wa  have  bcten  madn  to  prvrrrit  it. ;  none  "t  whic^li  liuvv  hithivtn  \ 
Ibctiuil.  But  it  'iiicn  not  tbvrtifore  tollnw  (hitl  it  munlil  be  juKt  fijr  tht 
Mrv  to  inriiot  (k-ulh  iifiun  vverv  olmlinuln  c-iirrier  who  ilcfuats  or  «Iad< 
nwuBOB  q(  (urroiT  *MtHU>>i.     V^here  llio  t^vil  (o  be  nrevtiQied  is  not  ftd« 

•  111*  vMmico  of  tlti.'  prevunCivo,  u  HOToneiKn  that  tdlnks  aoriously  can  i 
MUVMnb  «  Uw  lo  tho  dictates  of  •conscietiw  and  hninanity.    1'o'»htd 
m  Mood  of  tmr  Mlow-croaturv  in  a  mat«<r  that  rvqiiirce  tbn  ifrcalc«t  d»- 
HnUinn  Kad  th«  fnllMt  vonviciioii  ol'onr own  anthorily:  fnrlitv  i*  (ho  iramoi) 
ft  «f  Ood  to  man ;  vbiph  neither  ho  uiui  rM>i|;n,  nor  can  it  bv  taken  iVnm  I 
llwa  bjr  Ui«  entnmaiul  or  [Miriniwnon  nf  Him  who  fpiva  it ;  either  uxpfowly 
■lad,  er  coUnvtinl  li-Mm  the  law*  of  naturu  or  Micioty  by  cl«ar  aiw)  iudiapuU 
NWMatratioa. 

I  would  not  bo  undoralood  to  i/«ity  the  ri^ht  of  tUu  lef(ifiIaturo  iu  anyeount 
mfurco  il«  onu  lawx  by  tbo  death  of  the  trans^fmvutr,  thrtOKb  [wriionBi 
«M  abilitint  havt)  douUni  It ;  hot  only  lo  aiiKK<"*^  »  ^^^  hinta  for  tbe  cooaidi' 
inm  »r  mt-h  ■•  an^.  i>r  may  hcroaner  bei-omo,  lvKi"lalcir«.  When  a  qncMio 
4mm.  whrthiT  itvath  may  tw  Inwrflilly  inllirii'xl  lur  thin  it  that  tnin»}rrtiiMiai: 

•  wiadom  ol  ihv  bin:*  muot  diX'iilx  it ;  ami  tu  tbi*  pnttlic  jiiilfrincnt  or  itm>i«ioi 
I  privalt-  judfpiontii  mu«t  itubmit ;  cbn'  ihorv  i^  an  t-nd  nf  thi-  flmt  prlnoipU 
'all  •octrty  and  ^Vfrnnti^nt.  The  gyiWl  of  blood,  ir  anv,  mu«t  lif  at  tbvir 
Mr*  who  misinterpret  tbo  extent  o)'^  their  warrant,  and  not  at  the  doon 
'Ui«  anhjort,  who  i»  bound  to  receive  lliv  interpret Ht Inns  that  are  );iven  by 

1.  Aa  to  the  end  or  final  cause  of  buman  puniebmentii.     Thin  w  not  by  way 

'  Btonemqnt  or  expiation  for  the  crime  committed  ;  for  that  muMt  be  left  to 

t  JBtt  determination  of  tbe   Supreme  Beint;;  but  a«  a  precaution  against 

m  offencex  of  Iho  Mime  kind.     Tbiii  w  effected  three  wayn :  either  by  the 

eodment  of  tho  offender  himself;  for  which  purpose  all  cori»oral  puniah- 

»t«,  tine«,  and  temporary  exile  or  imprisonment  are  inflicted;  or  by  deter- 

;  oiheni  bv  the  dreud  ot'  his  example  from  otTending  in  the  like  way,  "id 

t  (an  Tully(;i)  expresses  \\.)  n<i  poiiron.  mtius  ad  omitfs  jierveniat;"  which 

■  rue  to  all  ii;noiuiniouM  punishments,  and  to  sueb  executions  of  justice  aa 

^n  and  public  :  'or,  biwllv,  by  deprivinjr  tho  party  injurin-^  of  the     ,,,., 

r  to  do  future  niisdiief ;  w'hicll  is  eflWted  by  either  putting  him  to     '■ 

,  or  cindemnin:;  him  In  pt'rpeluul  omtinement,  slavery,  or  exile.     The 

one  end  nf  pri'ventiii^  tiilurv  cnnns  is  endeavoured  to  be  answered  by 

f  the^'  three   sjiiii.s  nl'  punisiiTneiit.      The   |mblie   gains  equal   security, 

sr  the  nffend.T  hiniscll'  be  unii  ndctt  by  whi>lt'st>iue  correction,  or  whether 

lirabled  fmni  itniuii  nny  furl  her  biiriii;  iind  if  tbo  penalty  fails  of  both 

TectM.  as  it  may  dn.  niIII,  the  lermr  ot'  his  example  remains  as  a  warning 

■citirt'ri-    The  metbinl.  hoivever,  ofiiillictini:  punishment  ought  always 

op-irii'nied  lo  llie  |>;irliciil:ir  purprwe  it  is  nieuiit  to  seni'e,  and  by  no 

1  exceed   il  :   llionlore   the  }Miiis  nf  deiilh,  und   peqietual  disability  by 

tvery,  or    impriooiiiuiiit.  ntii;))!   ii'Vtr  to   be  infiicted  but  when  the 

appoiirs  iii(nrri:,'ilili':  wliiili  ni;iy  be  cnlleeted  either  from  a  repetition 

er  nffi'iu-i".  or    fmm    the    piTp.irilinn  nf  wime  one  crime  of  deep 

which   nl'  il->'lf   d>'inuii->1rale-i  ii   c|is|>i>sitioii  without  hope  or  proba- 

imendniciit  :  iiikI   in   -iicli   ease<'   it  would   be   cruelty  to  the   public  to 

pani-hmeiil    nt    ou'h  u  iiiiiiiiiiil   till  be  liud  an  n)i[>ortuuily  of  re- 

rbapsil,.'  wnr>t  of  vilhinics. 

the  m.iK'irr  nl'  litiitiiiti  puiij-limcnis.  From  what  has  l>een  observed 
Tier  nriic'li'H.  n-<-  iii:iv  i'i>lli-i'i.  ili:it  the  (luiintitv  of  punishment  can 
aolnt.-ly  d.'t<'rTuiii<-.ri>v  :iii\  •^I:i«diiii;  invnniible  rule  ;  but  it  must  be 
arbitralinii  >>f  ili-.'  b'I.'i-l:ititi<'  to  ititUct  micIi  ]>enalties  as  are  war- 
W  biWM  of  niituri'  uiid  xxiity.  mid  such  hh  up]H<ar  to  be  the  beat 
■  answer  the  end  ••(  ]>r-.-<-.i\i[\<H\  jii;iiinBt  future  ntfi'uces. 
will  be  evident  tliut  what  "onu'  have  so  highly  extoUad  tot  it* 
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equity,  tho  lex  talionix,  or  law  of  retaliation,  can  never  be  in  all  cases  an  ado 
quate  or  permanont  nilu  of  punish  niL'iil.  In  Bomo  cases  indeed  it  seems  to  be 
dictated  by  tiatuntl  i-eason ;  us  in  the  vaso  of  connpiracies  to  do  an  injury,  or 
false  accui>utioiis  of  tho  innocent ;  to  which  wc  may  add  that  law  of  the  Jews 
•ISl  """^  Kjij'ptians,  mentioned  by  ''J<>ac])bnB  and  Diodorus  Siculus,  that  who- 
-1  ever  without  suflicicut  cause  was  found  with  any  mortal  poison  in  hia 
custody  should  himself  be  obliged  to  talce  it.  But,  in  general,  tno  different 
of  persons,  place,  time,  provocation,  or  other  circumstances  may  enhance  or  miti- 
gate the  ofibnce ;  and  in  Kuch  cases  retaliation  can  never  be  a  proper  measure 
of  justice.  If  a  nobleman  strikes  a  peasant,  all  mankind  will  see  that  if  a  court 
of  justice  awards  a  rc-turn  of  the  blow  it  is  more  than  a  just  compensation.  On 
the  other  hand,  retaliation  may  sometimes  be  too  easy  a  sentence ;  as,  if  a  man 
maliciously  should  put  out  the  ivmuining  eye  of  him  who  had  lost  one  before, 
it  is  too  slight  n  puniKhmcnt  for  the  maimer  to  lose  only  one  of  bis:  and  there- 
fore the  law  of  the  I.ocrians,  which  demanded  an  eye  for  an  eye,  was  in  this 
instance  judiciously  altered  by  decreeing,  in  imitation  of  Solon's  laws,(9)  that 
he  who  struck  out  tlic  eye  of  u  onc-cycd  man  should  lose  both  bis  own  in  re- 
turn. Besidoa,  there  arc  very  many  crimes  that  will  in  no  shape  admit  of  these 
penalties  without  munitcst  absurdity  and  wickedness.  Thctt  cannot  be  pu- 
nished by  theft,  defamation  by  defamation,  forgery  by  fbrgcry,  adultery  by  adul- 
tery, and  the  like.  Ami  wo  may  add,  that  those  instances,  wherein  retaliation 
appears  to  be  used,  even  hy  the  divine  authority,  do  not  really  proceed  upon 
the  nile  of  exact  retribution,  by  doing  lo  the  criminal  the  same  hurt  ho  has 
done  to  his  neighbour,  and  no  more;  but  this  correspondence  between  the 
crime  and  nunishmont  is  barely  a  consequence  from  some  other  prineiple. 
Death  is  ordered  to  be  punished  with  death;  not  because  one  is  equivalent  to 
the  other,  Ibr  that  would  be  expiation,  and  not  punishment.  Nor  is  death  al- 
ways an  equivati'nt  for  death :  the  execution  of  u  needy  decrepit  nssassin  is  a 
poor  satislaclion  for  the  murder  of  »  nubleman  in  the  bloom  of  his  youth  and 
full  enjoyment  of  jiis  friomls,  bin  hoiioni's,  and  his  fortune.  But  the  reason 
upon  which  this  r^entence  is  f;rounded  seems  to  be  that  this  is  the  highest 
"l-ll  penally  that  man  can  indict.  *aud  tends  most  lo  the  security  of  mankind, 
-I  by  removing  one  niurdeivr  from  the  earth  and  setting  a  dreadt^I  exam- 
ple to  deter  oiliei-s;  so  that  even  this  grand  instance  proceeds  upon  other 
principles  than  those  of  retaliation.  And  truly,  if  any  measure  of  punishment 
IS  to  tie  taken  from  the  damage  sustained  by  the  suftercr,  the  punishment  ought 
riitber  to  exceed  than  eiiiial  the  injury:  since  it  seems  contrary  to  reason 
and  equity  that  the  guilty  (if  convicted)  should  suffer  no  more  than  the  inno- 
cent has  done  befoi-e  him  ;  f:i]H'('ially  us  the  sulFering  of  the  innocent  is  past 
and  irrcvoi-al'lc,  that  ot'  the  guilty  is  future,  contingent,  and  liable  to  be  escaped 
or  evaded.  With  regaiil  imlei'd  lo  crimes  that  ai-e  incomplete,  which  i-ou- 
sist  merely  in  the  inlenlinn,  and  ai-o  n<)t  yet  can-ied  into  act,  as  con;)piraeivi 
and  the  liki',  the  innocent  lias  a  chance  to  frustriite  or  avoid  the  villany,  as  the 
cons))trator  has  also  a  chance  to  escape  his  punishment;  and  this  may  be  one 
ivason  why  tlie/w  lulioiii-i  is  more  iiropcr  to  be  tullicted,  if  atall,  Ibr  crimes  that 
consist  in  inlention,  than  fur  sacli  as  arc  carried  into  act.  It  seems,  indeed, 
consonant  lo  iiaiiiral  ivason,  and  bus  therefore  been  adopted  as  u  maxim  by 
several  ihcorL'ticul  wiilci-s.ff'l  that  the  punishment  due  to  the  crime  of  whii-n 
one  falsely  accu-ios  another  .-lioiihl  be  iiitlicted  on  the  pi'ijurvd  informer.  Ac- 
conlingly,  when  it  was  once  aiti'ni|>ed  lo  introduce  into  England  tho  law  ui 
retaliation,  it  was  inii'tid>>d  at  a  ininislimeul  for  such  only  as  prt.>ferred  malieions 
accusations  against  oih.is;  it  Leing  enacted,  l.y  statute  S7  Edw.  III.  ch.  V^, 
that  such  as  jin-ferivd  any  suggestions  to  the  king's  great  council  should  put 
iu  Kuivtics  of  laiiation  ;  that  is,  to  incur  the  same  puin  that  the  other  should 
have  had  in  case  the  Miggcsliim  were  liiund  unlnie.  But  after  one  year's  ex- 
perience, tliis  ]muis]itnent  of  taliatinn  was  i-ejected,  and  iniprisoniuent  adopted 
in  its  stead.(j>l 
But  though  from  what  has  been  said  it  appears  that  there  cannot  be  any 

(«,  Pull.  Anii.t  I.  i. r. -in.  I', nmar. t It.  mt»H.mi»m. UL ■.& 
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re);uUr  or  determinate  method  of  rating  the  ^quantity  of  pnnishmentB    rm-t^ 
fiir  crime*  by  any  one  uniform  rule,  but  they  must  bd  referred  to  the    ^ 
will  and  discretion  of  the  legislative  power:  yet  there  are  some  general  prin- 
cipl«a»  drawn  from  the  nature  and  circumstances  of  the  crime,  that  may  m  of 
some  awistance  in  allotting  it  an  adequate  punishment. 

Aa,  tirst,  with  re^prd  to  the  object  of  it;  for  the  greater  and  more  exalted 
the  object  of  an  injury  is,  the  more  care  should  be  taken  to  prevent  that 
iajary,  and,  of  course,  under  this  aggravation  the  punishment  should  be  more 
severe.  Therefore  treason  in  conspring  the  kina*$  death  is  by  the  Bnglish  law 
puniiihed  with  greater  rigour  than  even  actually  killing  any  private  subject. 
And  yet,  gent'raily,  a  design  to  transgress  is  not  so  flagrant  an  enormity  as  the 
actual  conipletion  of  that  design.  Tor  evil,  the  nearer  we  approach  it,  it 
the  more  disagreeable  and  shocking;  so  that  it  requires  more  obstinacy  in 
wickedncMft  to  perpetrate  an  unlawful  action,  than  barely  to  entertain  the 
thought  of  it :  and  it  is  an  encouragement  to  repentance  and  remorse,  even  till 
the  last  stage  of  any  crime,  that  it  never  is  too  late  to  retract ;  and  that  if  a 
man  stops  even  here,  it  is  better  for  him  than  if  he  proceeds :  for  which  reaaoOi 
an  attempt  to  rob,  to  ravish,  or  to  kill,  is  far  less  penal  than  the  actual  robbery, 
rape,  or  murder.  But  in  the  case  of  a  treasonable  conspiracy,  the  object 
vhereof  is  the  king's  majesty,  the  bare  intention  will  deserve  the  highest  do- 
me of  severity  ;  not  because  the  intention  is  equivalent  to  the  act  itself^  but 
because  the  greatest  rigour  is  no  more  than  adequate  to  a  treasonable  pni|>ose 
of  the  heart,  and  there  is  no  greater  lefl  to  inflict  upon  the  actual  execution 
iCM-lf. 

Aifaiii :  the  violeneo  of  paft^ion,  or  temptation,  may  sometimes  alleviate  a 
crimo;  as  thvlt,  in  ouse  of  hunger,  irt  fur  more  worthy  of  compassion  than  whon 
o»mwiittHi  through  avarice,  or  to  Hupply  one  in  luxurious  excesses.  To  kill  a 
man  u|K>n  HUiiilon  and  violent  resentment  is  less  penal  than  upon  cool,  deli- 
U-mti-  malice.  The  a^e,  cH.lucation,  and  character  of  the  oflendcr:  the  repetition 
'•^r  oilierwjjHM  ♦of  the  offence  ;  the  time,  the  place,  the  company,  wherein  r»|ii 
i:  wa^  ctiiniiiilteti;  all  these,  and  a  thounaud  other  incidents,  may  aggra-  ^ 
viit**  or  extenuate  the  criine.(0 

Further:  an  puiiishinentM  are  chiefly  intended  for  the  prevention  of  fhture 
rrinii-H.  it  is  hut  reasonable  that  among  crimcH  of  different  natures  those  should 
l-r  ni*»*t  fievert'ly  punished  which  are  the  most  destructive  of  the  public  safety 
a:i>i  happiness;!  i/j  and,  amon^;  crinii^  of  an  equal  malignity,  tho^»e  which  a  man 
ua*  xhv  most  fri'4iieiit  aii<l  easy  op|H>rtunities  of  committing,  which  cannot  bo 
» » v-a-^ily  guarded  ai^aiiiNt  as  others,  and  which  therefore  the  offender  has  the 
*;n#n:;i-!«t  in<hi(*emi*iii  to  commit;  accordim;  to  what  Cicero  obser\'es,(c) '' ra 
*i\f  ,u%*iHit>lv*rtmtLi  p'r,,it>t  iwi.vinu\  qua*  dij^riUime  pr(fcavfntHr**  Hence  it  is, 
iliat  t'<ir  a  si^rvant  to  roh  his  master  is  in  more  cases  capital  than  for  a  stranger; 
.1  a  Mrrx'anl  kills  his  master,  it  is  a  8|H»cies  of  treason;*  in  another  it  is  only 
m'lpirr;  lf»  steal  a  handkerchief*  or  other  trifle  of  alnn'o  the  value  of  twelve 
|iiiHv.  privately  fnjm  one's  person,  is  made  capital;^  but  to  carry  off  a  load  of 


*  rkwi.   f^wvchmi^  iin   hh  imtliMi  iiKtin«t   MMiiii^  paMiclr.  brfiirp  itninicpn  m  v^Il  m  Httoras:  vaA  tkal  !■ 

ta  t?  •  «%•  vv  U»*  *tJi*»^sU.^*  \4  III"  Iii4ult«  Im>  h:Hl  tlir  tf nipl^.  wbitbwr  Um>  «hit7  uf  Hiy  oAn  cbIM  BM.** 
f— «»-4  —  ■  I  •••  •«  ii.*il,"  "-I**  liv,  •■  l»y  aiv  •■iii-iu«.  in  c»4«|  i»i  Ht^mr.  c.  ^^ 

^•«^  «•!  «f  »«llnt,  a»4  bj  brat  *A  wior.  in  thf  BKMUinic.  (*t  hn*  Srjriu  IfriMiit,  40. 


'T>*i«  I*  no  h.fip.T  law.  \\y  '.)  <nK>.  IV.  o.  .'U.  n.  2,  ro|)eaHnjr  25  Edw.  III.  »t.  5,  c.  2, 
^^-^■tin^  |M»tit  tr<*jL«<iii.  it  in  iMiiirttHl  ••that  i«v»»rv  ot!«»in^  which  hofoit*  the  commeni^e- 
n»rnt  of  that  net  would  liuvc  amoiint<Ki  to  )>4*tit  tr<Mi.*^n  shall  bt*  de«me<l  to  be  murder 
'n!r.  ttii<|  fio  |m»at«'r  <itf<'n<*<»;  aivl  that  all  iMT^on^  f^uilty  in  renpeot  thereof.  wh«*ther  ss 
;r.ii~.ptl*  or  a4*i*4ivtjirio<«.  vhall  In*  d«*alt  with,  iiidiotinl.  tritMi,  and  puniHhe<l  as  prineipala 
trvl  iTf<*arie^  in  niunhr."    Seo  I  Hawk.  V.  C.  Mi  lhI.  105.    5  Bum'tf  J.  laat  ed.  651. — 

'■iTTT 

"Thi#  U  slttf-red  1^  7  A  H  <f*H>.  IV.  r.  20.  h.  f>.  which  <>nartM  "that  if  any  pemon  ahall 
»*«al  aay  «*bAttel,  nion«*y.  or  vuluahh*  MMMirity  fnuii  th<>  |>enton  of  anoth<>r.  or  uludl  aanult 
tov  other  p«T«on  with  int<'nt  to  roh  him,  or  nliall  with  menaces  or  by  force  demand  any 
mrh  pffopertjr  of  any  other  fierwm  with  intont  to  steal  the  tame,  he  shall  be  fvdltj  of 
Moay,  aad  liable  to  be  transiKirted  for  lite,  or  for  not  leas  than  teTen  years,  or  to  ba 

Mi 
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corn  from  an  open  field,  though  of  fitly  times  greater  value,  is  punished  with 
trannportation  only.  And  in  the  itslund  of  Man  this  rule  was  formerly  carried 
Ro  far  that  to  take  away  a  horne  or  an  ox  was  there  no  felony,  but  a  trespaAity 
because  of  the  difiieulty  in  that  little  territory  to  conceal  them  or  carry  them 
otf;  but  to  steal  a  ]>ig  or  a  fowl,  which  is  easily  done,  was  a  capital  misde- 
meanour, and  the  offender  was  punished  with  death.(i^*) 

Lastly :  as  a  conclusion  to  the  whole,  we  may  obsen'e  that  punishments  of 
unreasonable  severity,  especially  when  indiscriminately  inflicted,  have  less  effect 
in  preventing  crimes  and  amending  the  manners  of  a  people  than  such  as  arts 
31^1  «^     more  merciful  in  general,  yet  properly  intermixed  with  due  ^distinctiuna 

'  J  of  severit}'.  It  is  the  sentiment  of  an  ingenious  writer,  who  seems  to 
have  well  studied  the  springs  of  human  action ,(x)  that  crimes  are  more  effec- 
tually prevented  by  the  certainty  than  by  the  severity  of  punishment.  For  the 
excessive  severity  of  law  (says  Montesi[uieu)(y)  hinders  their  execution:  when 
the  punishment  suqmsscs  all  measure  the  public  will  frequently,  out  of  humanity, 
prefer  impunity  to  it.  Thus  also  the  statute  1  Mar.  st.  1,  c.  1  recites  in  its  pre 
amble  '*  that  the  state  of  every  king  consists  more  assuredly  in  the  lovo  of  the 
subjects  towards  their  prince  than  in  the  dread  of  laws  made  with  rigorous  pains 
and  that  laws  made  for  the  preservation  of  the  commonwealth  without  great 
})enalties  are  more  often  obeyed  and  kept  than  laws  made  with  extreme  punish 
inents."  Happy  had  it  been  for  the  nation  if  the  subsequent  practice  of  thai 
deluded  princess,  in  matters  of  religion,  had  been  correspondent  to  these  sen 
timents  of  herself  and  parliament  in  matters  of  state  and  government!  AV< 
may  further  observe  that  sanguinary  laws  are  a  bad  symptom  of  the  distcm])ei 
of  any  state,  or  at  least  of  its  weak  constitution.  The  laws  of  the  Komai 
kings,  and  the  twelve  tables  of  the  decemviri^  were  full  of  cruel  punishments 
the  Porcian  law,  which  exempted  all  citizens  from  sentence  of  death,  silenth 
abrogated  them  all.  In  this  ])eriod  the  republic  flourished ;  under  the  emperor 
severe  punishments  were  revived ;  and  then  the  empire  fell.*^ 

It  is  moreover  absurd  and  impolitic  to  apply  the  same  punishment  to  crime 
of  different  malignity.  A  multitude  of  sanguinary  laws  (besides  the  doubt  tha 
may  be  entertained  concerning  the  right  of  making  them)  do  likewise  prove  i 
manifest  defect  either  in  the  wisdom  of  the  legislative  or  the  strength  of  th 
executive  power.  It  is  a  kind  of  quacker}'  in  government,  and  argues  a  wan 
of  solid  skill,  to  apply  the  same  univei'sal  remedy,  the  ultimum  ^pplicium,  t 
every  case  of  difficulty.     It  is,  it  must  be  owned,  much  easier  to  extirpate  tha: 

(«)  4  IiMt.  285.  (•)  BcccAT.  c.  7.  (9)  Sp.  L.  b.  <V  c  13. 

impriiioned  for  not  exoeetiiiip  four  years ;  and,  if  a  male,  to  be  once,  twice,  or  thric 
publicly  or  privately  whipped." — Ciiittv. 

"The  most  admirable  and  excellent  statute  ever  passed  by  the  English  legislature  : 
the  1  £dw.  VI.  c.  12.  In  the  preamble  it  states,  in  a  beautiful  and  simple  strain  of  olt 
quence,  that  **  Nothing  is  more  godly,  more  sure,  more  to  be  wished  anil  desired  betvria 
a  prince,  the  supreme  head  and  niler.  and  the  subjects  whose  governor  and  head  he  i 
than  on  the  prince's  j)art  great  clemency  and  indulgency,  and  rather  too  much  forgivi 
ness  and  remission  of  his  royal  power  an<l  just  punishment,  than  exact  severity  an 
justice  to  be  showed ;  and,  on  the  siil>iects'  behalf,  that  they  should  obey  rather  for  lov< 
and  for  the  necessity  and  love  of  a  king  and  jtrince,  than  for  fear  of  his  strait  and  revci 
laws.  But  OS  in  tem[Kwt  or  wintei*  one  trourse  an<l  garment  is  convenient,  in  calm  < 
warm  weather  a  more  lihenil  case  or  lighter  garment  both  may  and  oueht  to  be  followc 
and  use«l,  so  we  have  seen  divers  strait  and  soi>e  laws  made  in  one  imn lament  (the  tin: 
so  requiring)  in  a  more  calm  and  quiet  reign  of  another  prince  by  the  like  authority  an 
parliament  taken  away/'  Ac.  it  therefore  repeals  every  statute  which  has  create<)  an 
treason  since  the  25  Kilw.  III.  st.  r>,  <*.  2.  It  repeals  "all  and  every  act  of  i>arliamei 
concerning  doctrine  or  matters  of  religion.''  It  repeals  every  felony  created  by  tl: 
legislature  during  the  preceding  long  and  cruel  reign  of  Henry  VII 1.  It  repeals  tl 
statute  31  Hen.  VIII.,  '*  that  proclumatitms  made  by  the  kinff's  highness,  by  tne  ad  vie 
of  his  honoiirnblc  council,  shouhl  be  made  and  kept  as  though  they  wore  made  1 
authority  of  parliament."  It  re])eals  also  the  extraordinary  statute  de  fti^amu,  (4  Ed« 
1.  St.  3,  c;.  .5,)  which  enacted  that  if  any  man  married  a  widow,  or  married  a  second  wi 
after  the  death  of  the  first,  he  should  l>e  deprived  of  the  benefit  of  clergy  if  he  was  coi 
victed  of  any  clergyable  felony  whatever. — Cbristian. 
342 
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%a  ■ibcimI  muikind ;  yot  'thai  mn^atrHto  mawt  bo  o»t«em<xl  both  n  woak    |-Hg 
■ad  «  vrual  *ur|c«<iD  whn  cutu  alTcvi-r}'  limb  wliich,  throa^h  igtiomnco  or     ^ 
iiMlulencQ,  be  will  not  nttemiit  to  furts.     It  baa  bL>«u  Uierfruru  itigimionitly  pro- 
piHMl,(;)  thai  ill  overr  atnlu  h  Hcule  gf  orimw  nbould  bo  foraiod,  wilb  s  nom- 

yiadiiu  •cM.in  uf  |i(iiii«biuuutM,  ilt>M-cticlin)f  f^in  tbo  greatest  to  tbe  Ivaxt ;  but, 
lh*t  be  tiK>  romantic  an  itl^a,  yet  nt  ionitt  a  wine  lofi^tator  will  mark  Lbo 
priacip*]  iliTH><*n<i  anil  not  asei;^  ponaltiufl  of  tho  finl  dv^rrfio  to  ofioncofi  of  an 
nftrittr  rank.  Whur«  mtin  aeo  no  ilisliniition  mnilp  in  tho  nature  nnd  ^rradntiona 
of  panMbmciil,  tbo  goncmlity  will  be  Inl  to  condudi^  thcru  in  no  dliitincliun  in 
lb*  Kailt'  Thus  in  Kruntv  tho  piini«hmonl  of  robbery,  I'ithvr  with  or  wtthuat 
ttonlur,  i*  iho  aauo  ;(<!>  bunco  it  i«  tliat  tlioiuh  perbapn  tboy  ore  tliornforc  nub- 
Jaol  b>  Awar  robbeiios,  yet  lliev  itover  rob  but  tho^  also  murder."  lu  Cbiiw 
HBdtnn  an  cut  to  pioooa,  and  robbcirs  not;  bene?  in  that  conntry  they  never 
wdf  oa  tlM  highway,  though  they  often  rob.  And  in  EoKbind.  besides  lb« 
wMHirrn'  t«rrora  or  a  <peody  execution  and  a  aubseqnontoxpoaiire  or  dissection, 
whbww  hare  a  hn|>o  uf  transportation,  wbit^h  seldom  is  extended  to  mtirdercrB. 
Tbii  has  the  satue  etTect  hero  as  in  China ;  in  preventing  tVi-quent  usKansination 
m4  ifauutiler. 

Tet,  tboafcii  in  tbis  instance  we  roay  glory  in  the  wisdom  of  (be  English  law, 
»•  sluUl  Bnd  it  more  dilBtult  to  JuHtily  tho  freqncuey  of  capital  paiiisbinvnt  to 
ba  bud  therein,  inflicted  (perhaps  inatteDtivelr)  by  a  loultitado  of  aueeetniw 
iRdsfwodwat  stalDtes  apvD  crimes  very  differeDt  in  their  natures.  It  is  a  iDolan* 
•Wy  tralfa.  that  amoni;  thu  variety  of  acUona  wb(<-h  men  ore  daily  liable  to 
•Maah,  ao  IcM  than  a  hnndrwd  and  sixty  have  been  doulansl  by  net  of  parli»> 
■••1(6)  to  be  iVIonien  without  lieiietlt  of  I'lorgv ;  or.  in  othiT  wordn.  to  )>•■  worthy 
U  ibXant  dciitb.  8.>  drtrwUitl  u  li'^t.  in.ttcuil  i)t'<tii»iriixl>itig.  iiicrfiin.-.  thu  iiuni- 
bcr  of  offenders.  'The  injured,  through  compassion,  will  otlcn  forbear  |-,jg 
U  prosecute  1  juries,  through  compassion,  will  sometimes  forget  their  *■ 
oaihi.  and  either  acquit  tho  guilty  or  mitigate  the  nature  of  the  offence;  and 
jadgva,  through  compassion,  will  respite  one-half  of  the  convicts,  and  recom- 
■cnd  them  to  the  royal  mercy.  Among  so  many  chances  of  escaping,  the 
acedy  and  hardt^ned  offender  overlooks  the  multitude  that  suffer:  he  boldly  en- 
pages  in  some  desperate  attempt  to  relieve  his  wants  or  supply  his  vices,  and 
i£  anexpectedly.  tne  hand  of  justice  overtakes  him,  be  deems  himself  peculiarly 
ufortonato  in  falling  at  last  a  sacrifice  to  those  laws  which  long  impunity  baa 
taught  him  to  contemn. 


CHAPTER  11. 

OF  THE  PER.SOSS  CAPABLE  OF  OOMMITTINO  CRIME3. 

HATtHO  in-  tho  preceding  chapter  considered  in  general  tho  natura  of  orimea~ 
Md  punishments,  we  arc  led  next,  in  the  order  of  our  distribution,  to  inquire 
vbat  {wrsoDs  arc  or  are  not  capable  of  committing  crimes;  or,  which  is  all  one, 
«bo  are  exempted  IVom  the  ccnnures  of  tho  law  u)>on  tho  commisHion  of  those 
arta  which,  in  other  pontons,  would  bo  sovort'ly  punished.  In  tho  process  of 
Tbieh  inqniry,  wo  muHt  have  recourse  to  particular  nnd  special  exceptions;  for 
tW  general  mio  is,  tliat  no  person  shall  be  excused  from  punishment  fur  disobe- 
icnee  to  the  laws  of  his  ruuntry,  excepting  such  as  are  expressly  defined  and' 
ntiMjm  d  by  tho  htws  themselves. 


*TUs  is  Ba4  new  Ibe  law  of  France.  Bv  tho  prft>enl  Criminal  Code,  founded  on  Um 
Ms  Mof  oil  an,  mbbmr  without  murder  hu  CMuwd  lo  be  a  o^iital  oShttoa.  And  the 
■■■It  mm^MMd  hj  the  le«med  judge  has  ceased  abo:  nolbing  is  ntors  oo«n>oa  now 
fan  iHMM>a  flf  Tofabenei  without  murder  in  France.— Cairrr. 
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All  the  aevcral  ])1ea8  and  excuses  wliich  protect  the  coromittcr  of  s  forbidd 
act  from  the  puniMhincnt  which  »  otherwise  annexed  thereto  may  bo  reda< 
to  this  einffle  conBideration,  the  want  or  defect  of  icill.  An  involuntary  act, 
it  has  no  claim  to  merit,  bo  ni'ither  can  it  indui-c  any  guilt :  the  concnrrencc 
the  will,  when  it  has  itn  choice  either  to  do  or  to  avoid  the  fact  in  qutvtii 
*211  '^'"'^  ^'"^  only  thing  *that  renders  human  actions  either  praiReivorthy 
J  culpahlo.  Indecfl,  to  make  a  complete  crime  cojjniRablo  by  human  la' 
^  there  mnut  bo  both  a  will  and  an  act.  For,  though,  in  foro  conscitntitr,  u  lli 
desif^  or  will  to  do  an  unlawful  act  in  almost  as  heinous  as  the  commiBBion 
it,  yet,  as  no  tem|)oral  tribunal  can  search  the  heart  or  fathom  the  intenti< 
of  the  mind,  otherwiso  than  aa  they  are  dcmonstnited  by  outward  actions 
therefore  cannot  punish  for  what  it  cannot  ktiow.  For  which  reason,  in 
temporal  jurisdictinns,  an  overt  act,  or  some  open  evidence  of  an  intended  crii 
is  necesBur^-,  in  order  tu  demonstrate  the  depravity  of  the  will,  before  the  n 
IB  liable  to  punishment.  And,  as  a  vicious  will  without  a  vicious  act  is  no  ci 
crime,  so,  on  the  other  hand,  un  unwarrantable  act  without  a  vicious  will  is 
crime  at  all.  i^  that,  to  constitute  a  crime  against  human  lavB,  there  miist 
first,  a  vicious  will;  and,  secondly,  an  unlawful  act  consequent  upon  such  vicii 
wilt. 

Now,  there  are  three  cascH  in  which  the  will  doea  not  join  with  the  a 
1.  "Where  there  is  a  defect  of  undemtanding.  For  whore  there  is  no  disce 
ment  there  is  no  choice,  and  where  there  is  no  choice  there  can  be  no  act  of  i 
will,  which  is  nothing  clxe  but  a  determination  of  one's  choice  to  do  or  to  abst 
from  a  particular  action :  he,  therefore,  that  has  no  understanding  con  have 
will  to  guide  his  conduct.  'I.  Where  there  is  understanding  and  will  safflcv 
residing  in  the  party,  hut  not  called  forth  or  exerted  at  the  time  of  the  act: 
done;  which  is  the  caHC  of  all  offencefl  committed  by  chance  or  ignoran 
Here  the  will  sits  neuter,  and  neither  concurs  with  the  act  nor  disagrceB  to 
3,  Where  the  action  is  constrained  by  some  outward  force  and  violence,  B 
the  will  counteracts  the  deed,  and  is  so  far  tWim  concurring  with,  that  it  lotltl 
and  disagrees  to,  what  the  man  is  obliged  to  perform.  It  will  be  the  boatn 
of  the  present  chapter  briefly  to  consider  all  the  several  species  of  defect  in  n 
as  tlicy  full  under  some  one  or  other  of  these  general  heads :  as  infancy,  idio 
Mo-i  lunacy,  and  intoxication,  which  fall  under  the  first  dnsa  ;  miBfortune  I 
-'  ignorance,  which  *may  lie  referred  to  the  second ;  and  compnlsion  or 
cessity,  which  may  properly  rank  in  the  third. 

I.  l-'irst  wo  will  consider  the  case  of  infancy,  or  nonage,  which  is  a  dcfert 
the  understanding.  Iiit'ants  under  the  age  of  discretion  ought  not  to  bo  punisl 
by  any  criminal  proti(.'cutiim  whatevcr.(ri)  What  the  age  of  diBcretion  is, 
various  nations,  is  matter  of  some  variety.  The  civil  law  distinguished  the  i 
of  minors,  or  those  under  twontj-.fivc  years  old,  into  three  stages:  infitntia,  fr 
the  birth  till  seven  years  of  ago;  pueritia,  from  aeven  to  tbni'tcenj  and  pubfn 
from  fourteen  upwards.  The  period  of  pveritia,  or  childhood,  was  again  s 
divided  into  two  equal  parts :  t'runi  seven  to  ten  and  a  half  was  alat  in/aa 
proxima;  irom  ten  and  a  half  to  fourteen  was  <rta»  mtheriati  proxima.  linri 
the  first  stage  of  infancv  and  the  next  half-stage  of  cnildhood,  iH/antiir  proxii 
th or  were  not  punishable  for  any  crime. (6)  Daring  the  other  half-stage 
childhtKMl,  approaching  to  puberty,  fVom  ton  and  a  half  to  fourteen,  they  wi 
indeed  punislialde,  if  f<)un<l  to  be  rloli  cripamf,  or  capable  of  mischief,  bat  w 
many  mitigntionB,  and  not  with  the  utmost  rigour  of  the  law.(G)  Daring  i 
last  stage,  (at  the  nge  id"  puberty,  and  afterwards,)  minors  were  liablo  to 
punished,  as  well  capitally  as  otherwise. 

The  law  of  Kaglaiid  does  in  some  eases  privilege  an  infhnt  under  the  age 
twenty-one,  as  to  common  ndsde  mean  ours,  so  as  to  escape  fine,  impriBonoK 
and  tlie  like  :  and  particularly  in  cases  of  omission,  as  not  repairing  a  brid 
or  a  highway,  and  cither  similar  otfences  ;(f/)  tor,  not  having  the  command 
hia  fortune  till  twenty-one,  be  wants  the  capacity  to  do  those  thinga  which  1 
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hw  requires.    But  where  there  is  any  notorious  breach  of  the  peace,  a  not, 
battery,  or  the  like,  (which  infants,  when  Aill  grown,  are  at  least  as    ^^Aft 
liable  as  others  to  commit,)  for  these  an  infant,  above  *the  age  of    *- 
frarteen,  is  equally  liable  to  suffer  as  a  person  of  the  full  age  of  twenty-one. 

With  regard  to  capital  crimes,  the  law  is  still  more  minute  and  circumspect; 
dittingnishing  with  greater  nicety  the  several  degrees  of  age  and  discretion. 
By  the  antient  Saxon  law,  the  age  of  twelve  years  was  established  for  the  age 
of  possible  discretion,  when  first  the  understanding  might  open  ;(e)  and  ikx>m 
Uieni*e  till  the  offender  was  fourteen  it  was  orfas  pubertati  prarima,  in  which  he 
might  or  might  not  be  guilty  of  a  crime,  according  to  his  natural  capacity  or 
iiica|MU:ity.  This  was  the  dubious  stage  of  discretion:  but  under  twelve  it  was 
btfld  that  he  could  not  be  guilty  in  will,  neither  atler  fourteen  could  he  be  sup- 
ffmed  innocent,  of  any  capital  crime  which  he  in  fact  committed.  But  by  the 
uw,  as  it  now  stands,  and  has  stood  at  least  ever  since  the  time  of  Edward  the 
Third,  the  capacity  of  doing  ill,  or  contracting  guilt,  is  not  so  much  measured 
bjr  years  and  days  as  bv  the  strength  of  the  delinquent's  understanding  and 
judgment.  For  one  lad  of  eleven  years  old  may  have  as  much  cunning  as 
soother  of  fourte<*n;  and  in  these  cases  our  maxim  is,  that  "tnalitia  ^uppUt  mta^ 
temJ"  Under  seven  years  of  age,  indeed,  an  infant  cannot  be  guilty  of  Niiony,(f) 
for  then  a  feloniouH  discn*tion  is  almost  an  impossibility  in  nature;  but  at  eight 
yean  old  he  may  be  guilty  of  felony.(^)  Also,  under  fourteen,  though  an  fai- 
fant  shall  be  prima  facie  adjudged  to  be  doll  incapax,  yet  if  it  appear  to  the  court 
sod  jur}*  that  he  was  doli  coMXy  and  could  di8c*ern  between  good  and  evil,  he 
nay  beconvietini  and  suffer  death.  Thus  a  girl  of  thirteen  has  been  burned  for 
killing  lii*r  niiitiretiH:  and  one  Ik)}*  often,  siid  another  of  nine  years  old,  who  had 
kilU*4i  thoir  coinimnioiis,  have  been  nentenced  to  death,  and  he  of  ten  years  actu- 
ally hanged ;  heeause  it  appeared,  u|K)n  their  trials,  that  the  one  hid  himself, 
sbd  the  other  hid  the  \yoiiy  he  had  killed,  whieh  hiding  manifested  a  eonscious- 
De«c«  of  guilt,  and  a  ditK-retion  *to  discern  betWiH.*n  good  and  evil.(A)  And  r«4>i 
there  wof*  an  inntanee  in  the  last  century'  where  a  boy  of  eight  years  old  ^ 
«»•  tried  at  Abingdon  for  tiring  two  burns;  and,  it  appearing  that  he  had  ma- 
luT,  r^*venge,  and  eiiniiing,  he  was  found  guilty,  condemned,  and  hanged  acc«>rd- 
iotflv.  1)  ThuH,  alno,  in  very  nio<lern  times,  a  Ik)v  of  ten  vears  old  was  con- 
TMtr«i  on  his  own  ('<»nfession  of  muniering  his  bedfellow,  there  appearing  in  his 
«hifle  )»i*haviour  plain  tokens  of  a  niiseliievous  discretion;  and,  as  the  sparing 
thin  boy  inert'ly  on  aeeoiint  of  bin  tender  years  might  be  of  <iangerous  conse- 
^uvhii-  to  the  publie  by  |iro]>agating  a  notion  that  children  might  commit  such 
trniciouH  crimes  witli  impunity,  it  was  unanimously  agreed  by  all  the  judges 
tLat  he  wurt  a  pro)>er  subject  of  capital  punishment.(y)  But,  in  all  Buch  eases, 
XLv  eviden<-i*  of  that  malice  which  is  to  sup])ly  age  ought  to  be  strong  and  clear 
t^vond  all  d«>iiht  and  contnidiction.'  * 

\l  The  se<-<iiid  case  of  a  deticiency  in  will,  which  excuses  from  the  guilt  of 
chuu-A,  arises  also  t'n>m  a  defective  or  vitiated  understanding,  vix.,  in  an  idiot 
wr  ft  Utk0itic.  For  the  rule  of  law  as  to  the  latter,  which  may  easily  l)e  adapted 
iHM  tu  the  former,  is,  that  *\f'uriu6\is  furore  solum  punitur.*'     In  criminal  caseS| 

I*    i.t  AtMHHmm.  UUk  rA.  i*i  1  Hal.  I*.  C.  :M,  ^ . 

/    Mirr  r.  4.  i  V:    I  U«l.  I*.  C.  27.  i*    KiiiUn  -ii  I  Ual.  P.  C  2&. 

i#.  Di.lt.  Jiwl.  r.  147.  (/  •  ^«i»trr.  7'i. 


*  ^  h«^r*-  an  mi't  is  nmtU*  felony  or  tn^uMon.  it  ivxttMitU  ok  wt*U  to  infants,  if  above  the  ttfO 
''iMirt-*  n.  *«  to  oth<*rK  y^vi^  To.  Litt.  l!47.  Hal.  Ili^^t.  I*.  <*.  21.  *^2\)  and  this  ftp]H*ani  by 
vTv^ai  m-tM  of  |Mirliuni4*nt.  an  liy  1  .la<\  I.  v\i.  1 1.  of  f«*loiiy  for  niarr>*inic  two  wives,  whore 
:b*?*>  I*  ft  afiM-iftl  fXr«*|»tion  of  murriu>rf^  U*l(>w  th«*  Hp*  of  tH>nM*nt, — which  in  fenuile«  is 
iV'h^  ftn*l  inalfw  foiirti'oii :  ho  that  if  tin*  tiiarriup*  W4*n'  aUtv^  the  ftge  of  conA^nt.  though 
•ffftia  tiM*  ftgr  of  twenty-ono  y^nrH.  it  in  not  cxtMiiitttHl  from  the  |H*nftlty.  Se«  Ring,  on 
!»f  *//.  l*.Si.  So.  by  the  21  Urn.  VIII.  v.  7,  coiHtTnin^  tVlony.  by  servant*  thftt  enibvsila 
!ji*<^  m^lrTii'  iemmIh  4i«*liv<'nMl  to  tlicm,  thrr**  is  a  sj^viul  |>n>viM>  tliat  it  (^haU  not  extend 
le  iiriMifi'  undff  the  afioM'  (M^ht<i*n.  who  (*«'rtainly  would  have  lx^*n  within  the  penftlty 


i  ftUire  th«  age  Af  fourtcon,  though  iindrr  <'i^lit4'4*n  yearit,  iinleM  thun  excluded  by  a 

Uftle.  lliht.  r.  <\  r2.    Si  th<*  12  Annt*.  o.  7.  for  |>uni«hing  robberiei  In 
eaeeptft  ftpprenticen  under  iho  age  of  fifteen  who  thftll  rob  their  masters 

Sift 
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therefore,  idiots  uiid  lunatics  arc  not  chargeable  for  their  own  acts,  if  committal 
wlicuuDder  tbeseiiicu{iucitifs:  no,  not  even  fur  treason  itself.(A:)'  Also,  if  r  man 
in  his  sound  lUitmory  commits  u  capital  otTcnce,  and  bctbro  arraignment  for  it 
^  lie  becomes  mud,  lie  u(iju;lit  nut  to  be  arraigned  for  it,  because  he  is  not  able  to 
I>lend  to  it  with  that  advice  and  caution  tliat  be  ought.  And  if,  alter  be  has 
iileaded,  the  prisoner  becomes  mad,  be  shall  not  bo  tried;  for  how  can  be  make 
bis  defence?  If,  alter  be  be  tried  and  found  guilty,  bo  loses  fais  senses  before 
judgment,  judgment  ith:dl  not  bo  pronounced)  and  if  alter  judgment  he  be< 
comes  of  nonsanu  meuKiry.  execution  uball  bo  stayed :  for  perath-onture,  uva 
the  humanity  of  the  Ktijrlixb  law,  had  the  prisoner  been  of  sound  memory,  be 
,.,. ,  might  have  ailegeil  *Hometbing  in  stay  of  judgment  or  execution. (^0  In- 
"  -I  deed,  in  the  blouilj-  roi^n  of  lleiiiy  tbc  Eighth  a  statuto  was  made,(in) 
wbieb  enacted  thai  if  a  pei>Li]t,  being  f-u»i^HM  niCRfts,  i»hould  commit  high  treasou, 
and  alter  lull  into  madness,  he  might  bu  tried  in  bis  absence,  and  abould  Buffer 
death,  as  if  be  were  of  perieet  memory.  But  this  savage  and  inhuman  law  was 
rejMtaled  by  the  statute  lli.'^  Ph.  &  il.  c.  10.  For,  as  is  observed  bj-  Sir  Edward 
Coke,(«i)  "the  execution  of  an  nlfender  is  for  example,  ut ptenn  ad  paucot, mtiut 
adomius  penrniat:  but  so  it  i«  not  when  a  madman  is  executed;  but  should  bo 
a  miserable  ^pt'Ctaele,  both  against  luw,  and  of  extreme  inhumanity  and  cruelty, 
and  can  be  nu  example  to  others."  But  if  there  be  any  doubt  whether  the  party 
be  iviiipos  or  nut,  thi.4  shall  be  tried  by  a  jury.*     And  if  he  be  ao  found,  a  total 

(•)3  tnxl,  0.  (->»  llMi.  vm.  0.  SL 

'Itisnot  evorvrmiilicand  i[]li>  humour  of  a  luan  that  will  exempt  him  from  justice  and 
the  iiuiiiMhmont  of  the  htw.    AVlx'n  a  man  in  guilty  of  a  great  offence,  it  must  be  Teiy 

iilain  und  cli-iir  bcf()n>  lie  i"  idlnned  Kuuh  uii  exemjition  on  tlie  grouud  of  lunacy :  theie- 
cire  it  is  not  soniplbin);  uniict^iuntiiblu  in  n  man's  acliona  that  points  him  out  to  be  such 
n  mn<)m>in  an  U  to  lie  i>\em)iled  from  puniHiinicnt.  It  must  be  a  man  that  !■  totally 
deprivt.ll  of  liis  undi^i-slandhif!  und  memorir:  one  who  doth  not  know  what  he  is  doing 
any  niore  lliari  an  infant  or  a.  wild  beaHl :  it  ifl  only  sueli  a  one  who  is  never  the  object  of 
punishment.  Ili  Iluw.  .St.  Ti'.  7li-l.  II'  tiiere  be  a  total  want  of  reason,  it  will  acquit  ths 
priwiner;  if  there  be  an  absolute  tenijiorary  wnnt  of  it  when  tlie  ottence  wm  committed, 
It  trill  acquit  the  prJMini'r ;  but  if  then*  be  only  a  partial  degree  of  insanitv,  mixed  with 
a  imrliiil  ile^n-i-  of  reason,  not  a  full  niid  cniujilcte  use  of  reason,  (as  lord  llale  careful^ 
ami  emiiliutieully  expresseA  biuii>elf,|  but  »  eomjirliiia  use  of  it,  sufBcient  to  have  renltmined 
tbiKi-  pjiK-iiuiis  tvliii-h  ]iro<lucc  the  erimo, — if  there  be  thought  and  dcsi^,  a  faculty  to 
distinguish  the  nutuiv  of  aelinntt.  to  diecem  the  ditference  between  moral  good  and  eTil, 
— thi'n,  ii|ioii  Ihe  fai't  of  the  otfcni^-  pniveil,  the  judgment  of  the  law  must  take  plaest 
iVrYorke.  .Siheitor-lipnoral  in  I-ortl  Ferrer's  cane,  la  Uow.  St.  Tr.  9J7,  a48;  dwrlaw. 
renoe,  J.,  a  Hum,  J.  24th  itl.  312,  31.1.— C^aiiTV. 

'  'file  nii»t  uf  the  previous  acts  are  now  rejiealed,  by  9  Geo.  IV.  e.  40,  which  enact*,  in 
section  'Mi.  thni  jusliivs  at  their  jii-tty  sessions,  held  next  after  the  15th  day  of  August  in 
evi'ry  vt-ar,  sliull  eull  u]x>ii  the  overseers  to  make  returns  of  insane  peraoni,  under  a 
peualt^v  Df  Hi/,  for  nejikft. 

Section  :tt(  antburixi-s  the  justices  of  the  peace  to  call  upon  the  overseer*  to  bring  hij 
|)0(>r  iH'rsou  ilei-med  to  lie  iuMiiie  bel'urc  two  justices,  who,  upon  due  examination,  may 
(iHiH?  iIk-  |iarly  to  lie  st-nt  to  the  lunuiie-u^ylum  or  licensed  nouse,  and  moke  an  order 
for  his  albiwamh-, — no  inTHOti  to  l>e  n-nioved  unlpss  under  a  justice's  order,  or,  when 
cunNl.  oversii-rK  luv  to  deliver  to  the  keeper  a  certificate  of  examination. 

By  si-i'tion  44.  iierrons  wiin<li>rin)E  about,  deemed  to  be  insane,  though  not  eharjieable, 
In'o  justices  nia.v  make  an  onli'i'  liir  iiinintenanec,  as  in  cosea  of  persons  actually  charge 
a))li>.  If  the  estate  of  tlii'  iKinv  shall  be  suflieient,  overseers  may  recover  their  expeosM 
by  levy. 

Uy  KiH-tion  i-\  [HTM  ins  ronvicteil  cifuny  offence  becoming  insane  whilst  under  impriaoa- 

meni  may  lie  ri'iuoviil  by  nii  order  of  the  iH-eretary  of  state  to  any  county  asylum;  and, 

if  tlK'V  should  recover  iH'IOre  tin'  time  uf  their  imprisonment  slull  have  expired,  thtj 

'   may  \n-  rvinniided  to  jirison:  so,  if  their  imprisonment  shall  have  expired,  they  are  (a 

be  diH-harj:ed. 

\\y  fcftion  .'iC.  tlie  vi>iturs  of  iniuiity  asylums  are  directed  to  prepare  annnal  iMMMts  of 
the  ]intienlH  euufiiie'l  IhiTi'in.  und  to  furnish  the  secretory  ef  state  and  the  clerk  to  the 
cummlKHi  oners,  undir  H  Hon.  IV.  c.  41,  with  a  copy, 

IWi- alKotifii-o.  IV.  i.  41,  enritted  "An  Act  to  regulate  the  Que  and  theatmaat  «f 
Insane  rersuiis  in  £iij;tand,"  which,  by  section  21,  makoe  it  a  iniad«DaaiMMir  la  tha 
■ut 
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i<tkicy,  or  kbwdnts  inrani  ty,  excnscs  Oom  the  cnilt,  and  of  conree  {mm  the  pnnieh- 
mtat,  of  >ny  criminal  action  committed  nndtsr  such  doprivation  of  the  seoMfl: 
Imt.  if  a  lanatic  hath  Ini-id  interrala  of  undorstanding,  he  shall  answer  for  what 
Lr  doea  in  thoee  intorvals,  as  if  he  had  no  deficiency.(o)*  Yet,  in  the  cabo  of  ab- 
ftlair  roadmen,  as  they  arc  not  answerable  for  their  actions,  they  shonid  not  bo 
permitted  the  liberty  of  acting,  unless  under  proper  control ;  and,  in  particnlar, 
ihtfv  cNi)^t  not  to  be  sufTurfd  to  go  loose,  to  the  terror  of  the  Icing^s  enbjocts. 
It  waa  the  doctrine  of  our  anlient  law,  that  persons  deprived  of  their  reason 
nii<r)it  be  contined  till  they  recovered  their  BonBeH,(f>)  without  waiting  tbr  the 
t'onu!)  of  a  commiHition  or  other  snccia)  authority  trttm  the  crown:  and  now,  by 
ilie  ragrant  KU,(q)  a  method  is  chalked  out  for  imprisoning,  chaining,  and  senu- 
in^  Ihem  to  their  proper  homes. 

III.  Thirdly:  as  to  artificial,  Tolnntarily  contracted  madness,  by (fntnftmti«M 
or  intoxication,  which,  depriving  men  of  their  reason,  puts  them  in  a  temporary 
Irenxy:  our  law  looks  upon  this  as  an  aggravation  of  the  offence,  mthor  r»on 
'than  as  an  excuse  for  any  criminal  miHbehnviour.  A  drunkard,  nays  Sir  ^ 
Kdward  ('oke,(r)  who  is  voSvntariua  dtrmon,  hath  no  privilege  thereby ;  but  what 
hart  or  ill  soever  he  doth,  his  drunkcnnens  doth  Aggravate  it:  nam  omne  crimrn 
f^ru^.ia,  tt  incrndit,  et  detrgit.  It  hath  been  olwcrvcd  that  the  real  use  of  strong 
liqoora.  and  the  abuse  of  them  by  drinking  to  excels,  depend  much  uimn  tho 
;i?Bi|M-ratnre  of  the  climate  in  which  we  live.  Tho  some  indulgence  which  may 
)>r  hMi-HMr}'  to  make  the  blood  move  in  Norway  would  make  an  Italian  mad. 
\  tiermiin,  therefore,  says  the  prenidcnt  Montesquieu.fi)  drinks  through  custom,^ 
:'  nndcd  u|>on  constitution  a  I  noccfutity;  a  Kpaninni  drinks  through  choice,  or  out 
■ :  ll»-  iiiire  wantiiniirxit  of  luxury :  and  dninkcniieHH,  In'  adiif,  ought  to  l>o  mor<' 
— T^r-'ly  piini^ht-d  whore  it  ninki-s  men  iniwhiovoHM  and  mad.  u"  in  Spain  and 
Italy,  than  when-  it  only  renders  them  stupid  and  heavy,  »s  in  (iennaiiy  and 
-:.  <Ty  n>>rtheni  countries.  And,  uccurdin^ly,  in  the  warm  climiite  of  (ircei-o,  a 
.j>  'if  I'ittacas  enacted  "that  he  who  coinniilled  a  crime  when  dntnk  xliould 
r-<t'ive  a  double  punishment;"  one  for  the  crime  itxclf,  und  the  other  fur  the 


-'{■'r  nr  iithi-r  mitierinli-nilciit  nrnny  licenced  liniuc  conceuliiig  any  hiune  jiM'son  from 
.•  .n-|>A-ii>in  of  llip  rommissiinicrs  or  vUitori. 

\n  I'iioi,  or  |M'r«.n  l"irn  di'iil'  nnil  iliimh,  or  nny  one  whci  i*  imn  mnipnt  at  the  time. 
itnM  t-»  an  npprovi.f.  |  H.  P.  ('.  2f2,  j  .">.  vol.  '2 ;)  hiil  if  hi-  "ho  wiiiits  iliw-n'tiiin  commit 
'■r'-fn»f  am>ii>(  ihi*  iwrKon  nr  |KM!u>rwion  of  luinlhtr.  he  xhnll  Ih-  oiimjicllnl  in  a  dvil 
:.  -D  to  eiv<'  Kiii^raction  for  the  dumaK**.  Id.  voN.  1  und  3.  h.  5.  3  Bne.  Abr.  131.  Si 
'  ■:.'>  iiiviii-s  a  inadiiiaii  In  ciinmiit  niunli'r  or  other  erinie  U  n  prinripnl  offender,  and 

■  nyi  »  |rtini.bi>Me  n<  if  he  luxl  done  it  himself.    Id.  -1.  ».  7.    1  Ilnle,  t>4;. 

■w  *!-.    1>I  (i.fl.    IV.    C    If.— ClIITTV. 

■  Viid  if  t«i  a  eh:irj-''  of  (r.-asoii  (or,  it  i*  [>roKnme<I.  nny  other  erime)  the  ilefenee  K-t  tip 
~  :n*jnilr.  the  iiiii-^tton  for  till'  Jury  ivill  he.  Whether  the  ]>ri>oiier  via*  lalmurinfi  under 
u;  .i»-,n^*  of  iifiiinitr  whieh  Miti:>iie»  them  thiii  he  was  ijuite  un;ivriire  of  the  nnture, 
of  the  art  he  WRi  eoniiiiitliti);.  or.  in  other  Won)*.  Khellicr 
"'i-a^pii  iiiiiiil,  and  wait  n-allv  unefin<eimu.  at  the  time 
wn-aeri.iie.  H-g.  .-..  (ixfonl. 'J  C.  A  P.  .Vr>:  and  «•« 
tried  at  llie  l'..)ttral  Oiniiiiiil  I'ourl.  in  Marrh,  |S|:i, 
>in)C  out  of  iImI  e;tM-.  ileliverml  in  the  house  of  lordi 

"erred  to  in  I lio  al-nr  nnle  piven  at  liirjie  ia  Wharton-* 
.lTi-«r»r.  "-nminal  Ijw.  M.  hi  |-..tn.  r...  H..;T..r,.  7  M..|.-alf.  .--in),  it  wa.-  Ii.-l-l  ihni  a  i-r..m  in 
:   :  r— I.ti-il.l-fiiraTiytriniiii.il  ait  he  ]ii;ty  i-oniiiitt.  if  l>y  n-nsoii  of  im-ntal  inlirmily  hei* 

■  ■I'li'  ■■!  <li«tin)tui>hin>;  Ih-iw.vh  ri;iiil  ami  ui-"iii!  in  roiiani  to  the  |>HrtJ<-iilar  ai-t  and 
'  iD-win/  th<:  art  it-lf  nill  Kul.Jeet  him  to  ,..i.,<.l,tii.-tit :  or  hn.<  no  will,  no  coiiM-i.-niv. 
>  -'JtiXftMinif  menial  imvier:  or  lia*  not  oiifliL'i.'iii   ]>ower  of  nieniory  to  reeollret  the 

f-'jXf^*  inwhtrh  he  niamU  iniiili>>r>  anrl  in  nliiili  tlii'v  Hianil  lo  liitii;  iir  luu  hi«  reoKon, 

u  n^MtiUi-  and  uneuntri'llaMe  iniiiul-H".  S..e  PrifUian  it.  l>e<t|i|.'.  4  Ih-nio,  lt>.  .Stale 
•  V*»»<  ■  ZaM*kif .  19<j.  Com.  rt.  Ma-lers,  4  Itarr.  261.  Slate  r«.  Uardiuer,  Wright's 
"-'-"—     " — iwoon. 


<V    'ill 

■  r  the  indlieui'e  of 

1  III- '. 

imilliMK  theart.  ih 
Im.  . ..  Mi  Naiifiht 
il<i..n<  of  the   il|.l;:e 

1  ..I  .lutie.  l,-i:i.— •■; 

"w;h. 

f.:ni.<n*of  ihi'.jnily. 
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ebriety  ^vlliL■Il  prompted  liim  to  commit  iUt)  The  Boman  law,  indeed,  made 
^rcut  ult'>W!im'eM  for  tliis  vice :  "jifr  vinum  dii/ipsin  capitalis  ptena  ri!mittitvr."{a) 
But  the  law  of  Kti^Iaml,  t-onsidL'riiiy  Imw  easy  it  in  to  coniilertWt  this  cxeusu. 
and  liow  wouk  an  excuse  il  is,  (lliuii^h  real,)  will  not  uutt'er  any  man  tliud  to 
privilt'fie  one  crime  liy  another.)  "■/ 

IV.  A  fourth  deficiency  of  will  is  where  a  man  commits  an  unlawflil  act  l>y 
miffortaiic  or  rfuni'-i:  !in<l  not  l>y  de.-^i^n.  Here  tho  will  obKcr^-es  a  total  neu- 
tmiity.  and  dia-s  not  co-oiK'nile  with  the  deed ;  which  tlierctoru  wantH  ono  main 
injpt'dient  of  ii  crime.  Uf  this,  when  it  iittW-i^  tlic  life  of  unotlier,  we  xliall  (ind 
more  occasion  to  njieuk  hereafter,  at  |iivscnt  only  ob^H']•^■in(;  th;tt,  if  any  ucei- 

-  ,.,_,  dental  misi-hief 'InipiM-ns  lo  llilhtw  from  the  perform  mice  of  a  lawful  uct, 
~'-'  the  party  stuntls  excused  Ihim  till  ^iiilt;  hut  if  a  man  bo  doiiij;  uny  thing 
VHlaicful,  and  a  consequence  ensues  which  he  did  not  tort.-i«cp  or  intend,  a9  the 
death  of  u  man,  or  the  like,  his  want  of  foresi^rht  shall  be  no  excuse ;  for,  beiii^ 
guilty  of  one  offence  in  doin-;  antecedently  what  is  in  itself  unlawful.  lie  is  crimi- 
nally j^nillv  of  whatever  consf(|iience  may  follow  the  firHt  mi3l)chaviour.(j-l* 

V.  Filtlily:  iijnonnir,-  or  itn.>tiil;n  is  another  defect  of  will;  when  a  man,  in- 
tending  to  do  a  lawful  act.  docs  ihat  which  is  unlawful.  For  here,  the  deed  and 
the  will  acting  se]>aratcly,  there  is  not  that  conjunction  Iwtween  Uiom  which  is 
necessary  to  lorni  a  criminul  act.  lint  this  must  be  an  ignorance  urntistakeof 
fact,  and  not  an  ornn-,  in  point  of  law.  As  if  a  man,  intending  to  kill  a  thief 
or  liousehrcukcr  in  his  own  house,  hy  mistake  kills  one  of  hia  own  family,  this 
is  no  criminal  action;!^)  hut  if  a  man  thinks  he  has  »  right  to  kill  a  person  ex* 
comniiinicated  or  outlawed  wherever  he  meets  him,  and  doot  so,  this  U  wilful 
muwicr.  for  a  mistake  in  point  ol'  law,  wliich  cverj-  person  of  discretion  not 
only  may  hut  is  liouml  and  presumed  to  know,  is  in  criminal  eases  no  eort  of 
defence.  Jifnonintin  juria,  i/ii'hI  ijiiie'/m-  tiitdur  xfire,  nitninem  excueat,  is  as  well 
the  maxim  of  our  own  hiw,i;j  as  il  was  of  the  Koman.((T)' 

VI.  A  sixth  8|iecie!i  of  defect  of  will  is  that  arising  from  compulsion  and  inevi- 
table nn-tvuity.  'ihv»v  are  a  eonslniiiit  upon  the  will  whereby  a  man  is  urged  to 
do  that  which  liis  JudgtueiK  disa]<pn>ves;  and  wliich,  it  is  to  be  presunieil,  his 
will  (if  left  to  itself)  would  reject.     As  punishments  are  therefore  only  inflicted 


*  A*  druukennp.<s  clouili  ihe  uiuh'riliindinj!  and  PxHtes  pnwiion,  it  mav  bp  evideni-*  of 
pR^tsion  only  nu'l  ol'  winiT  ••(  malic-  and  desicn.  (IVnnsylr.inia  rji.  UcPalj.  Add:>»n.  £■::) 
anil,  if  il  \n:  satiKliicturilv  ■■'taiilJNlied.  it  mav  lower  the  ;mide  of  Immicide  from  nmrdrr 
in  the  lirsi  lo  mur.lir  in  the  wiimd  de]m-o.  Iluilit  .■«.  State,  II  lliimi>h.  164.  It  miiy 
also  lie  taken  into  cinsiilci-nlinn  in  va-'t-*  wlier<>  wliat  die  law  deems  ouflif'ient  i>r">i>. 
ealien  h;ii'  I"i>n  |iivi-n,  Ikimu-h'  ihi-  ijui-siion  i*.  in  such  ea^'t"'.  whfther  the  fatut  ai*!  if  lo 
be  attriliutf-d  to  the  i>Hiuijiin  i>l'  nuj:<-r  <-si-ile«l  bv  tlie  i>reviouK  provocation:  and  ihil 
poK^on  in  more  ensilv  exi'itn1ili>  in  n  ]H>rsi>n  n-hen  in  a  i<late  of  intoxication  than  when  ■■• 
IS  foWr.  II.  I'*.  ThomwH.  7  C  &  T.  Xl7.  II.  rj>.  l^ennnm.  2  I^win,  144.  If  indeed  there  ia 
really  a  previous  determination  to  nwnt  a  sli|tht  atfront  in  a  barbarous  manner,  tiM 
Kate  of  (lrunkcnnc"is  in  wliii-h  the  jTisoniT  was  oii^iiit  not  to  be  rejnnlod.  And  (w  R- 
ri.  Marthall,  1  Lenin,  Ti'i.  Slate  («.  MiOtutA,  I  Mlpear,  3tj4.  Wliartoii's  Amer.  Crim.  U'l 
;i3.-SiiA»s«'.«.r.. 

•  Itiit  a  very  in]|>nrtnnt  dislinctiim  is  made  in  sneh  coses. — vti.,  whether  (he  unlniriU 
4Cl  is  also  in  its  oripiml  niiiure  wiiinji  nnil  miM'liievous;  for  a  person  i«  not  answoralil* 
for  the  aeriili-ntal  ■'•ni'ioinfiii'i's.  thnit;:!)  fatal,  nf  an  aet  which  ii  merely  a  in^tfvm  fim- 
hiliUtm ;  as,  where  any  initnrtuiiiite  lui'idi-iit  ha]i|icns  from  an  unqualified  {temon  lieinR  ia 
piirxuit  of  pinie.  he  is  aninial'le  onlv  lu  Ihu  same  extent  as  a  man  duly  qualified.  Fofl. 
2J!I.    21bd.  I'.C.  47.1.— CaiiisTnv 

'  "  J)inorance  of  the  hiw.  which  everv  man  is  hoimil  lo  know,  exeuses  no  man."  11 
may  In-  n  jirourd  for  i<nrd.in.  WfX  n.  Iliiiley,  H.  4  II.  (,•.  0. 1,  The  rule  i>  borrowi-d  from 
the  civil  law,  ( P.  lih.  '2:1.  lit.  f>.)  without,  however,  udoplinjr  with  it  thotw  equitsble  mocU- 
tications  hy  wliich  the  rule  was  orijiinnlly  a>H-oiniiiinii-iI,  nimo  of  which  it  may  lie  proper 
to  stair.  "Juria  ifiiiar,iB'ni  Mii  nr-i/ii'  ,iil'i«.r<-r,-  i->J,-nt:l,ut,  tmim  vera  petentitiM*  mm  wvil."  (IV 
Zi.  0,  T:)  or.  an  it  is  ex]irew<ed  hv  tlie  com  men  tutors.  "JhtU  ernr,  mU  dt  Jamato  fritmib 
rupiVur,  NiiN  hiffl:  ubi  i/i*  luero  ntpiaiu&i,  nveii :  error  /afti  nevlrattum  tttttl,"  "  Jfiawitm  "i  ami 
SIS 
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lor  tlia  abase  of  that  fVee  will  which  God  has  nvcn  to  man,  it  is  highly  jort  And 
«initab1e  that  a  man  should  bo  excused  for  those  acts  which  are  done  through 
unaroidable  force  and  com  pa  Is  ion. 

*1.  Of  this  nature,  in  the  finit  place,  is  the  obligation  of  (n'tftl4ii/>>«rfK>ii,  i-Mg  " 
wbvrrby  the  inferior  is  conMirained  by  the  superior  to  act  contrary  to  ^ 
what  bis  own  reason  and  inclination  wonld  sngji^t;  as  when  a  legislator  est>- 
blisbM  iniquity  by  a  law  and  commands  the  subject  to  do  an  act  contraiy  to 
rtlipon  or  sound  monlity.  Uow  far  this  excasc  will  be  admitted  in  font  eon- 
themtite,  or  whether  tbe  inferior  in  this  csra  is  not  bound  to  obey  the  divine 
ntltcr  than  the  human  law,  it  is  not  my  buxincss  to  decide;  thongh  the  quea- 
tiuii,  I  believe,  among  the  casuists,  will  bardly  bear  a  doubt.  But,  faoweror  that 
may  be,  obedience  to  the  laws  in  being  is  undoubte<lly  a  sufficient  extenuation 
ofviril  ^ilt  before  the  munidpal  tribunal.  ThoBboritTwho  bomed  Latimer  and 
Ridk-v.  in  tbe  bigoted  days  or  tjueen  Mary,  was  not  liable  to  punishment  IVom 
Klixabcth  fiir  ezecotinx  so  homd  au  office ;  being  justiUed  by  the  commands  of 
that  magiHtracy,  which  endeavoarcd  to  restore  superstition  under  the  h(dy 
aa.>|tic«s  of  its  merciless  sister,  persecution. 

As  to  persons  in  pnvale  relationa  :  the  principal  case,  where  constraint  of  a 
superior  is  allowed  as  an  ezcnse  fur  criminul  mim-onduct,  is  with  regard  to  the 
matrimonial  subjection  of  the  wife  to  her  husband  ;  for  noitbor  a  son  nor  a  ser- 
vant arc  excused  fur  the  commission  of  any  crime,  whether  capital  or  other- 
«ii>r,  by  the  command  or  coercion  of  the  parent  ur  maBter;(6)  though  in  sumo 
ewies  the  command  or  authority  of  the  husband,  either  expressed  or  implied, 
will  pri^nlege  the  wife  from  punishment  even  for  capital  offences.  And  there-  • 
l-it\-  if  a  woman  commit  thi'ft,  harslnr}',  or  other  civil  offontv.-*  a^jniiisl  the  laws 
'■!'  -«ii'iy  by  the  ci>iTi-ii»n  of  hi-r  hittlinnd ;  or  oven  in  his  compiuiy,  wiiicli  llio 
)iw  iiinatrucs  a  civrt'inn ;  she  iti  nut  ffniltv  uf  any  crimi-;  l>oin^  couMileretl  as 
xtiMt;  by  ciimpulsiuii  bikI  not  of  hiT  own  Vill.(.',<  Which  doctrine  i*  M  Icunt  a 
i)>'>u-svi<l  vcart  old  in  thiH  kinirdoni,  Ix'iii;;  t»  l>c  f'>un'l  Rm»n»^  the  laws  of  king 
•luj.  liif  XVwt  Saxon. (*/)  And  it  appcurx  that  nmon^  (lit;  nortlM-m  nii-  r,.„| 
tivTia  nn  the  continent  tliiM  privilege  cxIendtHt  to  any  woman  tniMH^n'SMin^  ^ 
ill  ■>.ii<vrt  with  a  mun,  and  to  any  servant  that  <itmniit(i'ii  a  joint  offence  with 
»  ir-.Tnan;  the  male  or  fK-vmun  only  wiw  punished,  the  female  or  hIhvc  dis- 
,.,  ._..!  :  "f,r.n-ul  ifub'O  qunrl  altrntm  libirtii.':  alurum  nrifxxitim  iinfKllirii."ii-i  But 
'--■!■■•  ih:it  in  our  law,  wliicb  is  a  ntriinir>'r  to  Hluvcrv.  no  impunitr  in  j;ivi'n  to 
Tvai.;-.  who  an' ax  much  tree  nji^nt*  u*  tlieir  niHster*)  even  with  n'-jurd  to 
«ir-*.  ttiit  rule  admits  of  an  cxcejition  in  crinion  tliat  nrv  imil-i  in  w,  and  pn>- 
Lii-it— 1  l.y  the  law  of  nature,  a*  murder  and  the  like:*  not  onlv  WcauHe  lliosc 
ur  o{  a  i]le«.'[KT  dye,  but  al*>,  since  in  a  state  of  nature  no  one  is  in  subjection 


.<-     ,  -.'.,  -.«  al  ■{.'.■■n.m.  -■■I  i-iri'  •■p..-r.,«f..t.  <.■■-  /«■./. «^.r."    I>.  -11.  i\.  'J.     .\ii.|  «■,.  I'otlii.T, 

V  ■.  '■.l.-r. ..,  r,.„.l..;...  i,..l./.i,.  i^irt  U.  "il.  -2.  urt.  :;.     In  Wrn..!.-  en-.-  ■  Mirli.  *Jn  lien. 

;;   ;>\.  -2.  j-l.  4l  theilvri'mlHtHi  jii'lilii-<l  tnkini;  nwnv  llic  )<kiiitill"A  irif.-.  nii  ihi<  prnini>l 

-i-  J«- -.     Ii  m.-v.  ..l.j« i',-|  tn  til-  i.l.ii  H.nr  ili.-  .I.'f.-i..|.ii.t,.  oiiulii  (..  li:.v,>  t«k.n  her  to 
'    T'hn^rT  or  III-  ni-'ln<|K,liIiiii :  Km  lli.'  yl.A  «.i-  li.-l.l  g.^nl  ■■  i..r  ;..'i-A.,iv  ik'i  k,.t  ».( 

^-  -^    fih^  r.iir  s»  t..  nli-r."  tlip.livrm.'sl |.|  I.."  ^ V     Aii'.l  •.-.  .Man-TH  eaiM-.  2 

>   lu-f.  \.    l>neU.T  »i-t  .<tua.'iil.  lM>.>k  :;.  oif,  4''>.  17.    I'lit'UlinrM  rt.  U  Muitn>.  •::  WiU. 

li..  iiri>«r-iit  wli^n  till-  nfTi'ncc  !•"  mnmnttcil.  or  tht>  iiri»- 
«  n..t  :iri-.  H.v(  ■ .,  Morri-.  It.  A  It. IM'. -70.  Tiiowife 
»  T  ■  :m:^i  14  an  uv-.— nrv  t"  n  U-\-m\  (or  t-  -svUfi  Iht  liii>l.nn'l  nlir.  li;i'  >i.-4>n  piiltv 
'4  it.  tiK^itfh.  on  III-  conir.in-,  ii  iii.|«;ir-  ili.-  Ini-K.n.l  wi.ulil  l.>  f.,r  r<-  livinti  lii«  wif.-, 
M  P  •-.  (.4.  I.  *.  111.  I  IIii1<-.  41.  .\ii.l  ir  Nil  M:),'ti.-.-  I-  ,'..mti<>lt.-.|  ).v-  ll..-  Kir.>  slonc. 
*.ii>^iu;  ib«  huilisnd'it  eoni-iirnri.'o.  ~1..'  iiii^v  l-  ]>iiii;-li<.<l  l>r  nuv  ul'  inilit-tiiKnit  iriihtmt 
k.*     l'L:ui'lit«Moor.  ^l■:.— 4'iiiTTv. 

Tb*  law  ac-nw  lo  pmtiH-l  tlicwii'..  in  n\\  j. 
ksr  ^Tr*Trr*.  except  munlcr  and  inuii- lung  lite. 
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to  another,  it  would  be  unrcafwinable  to  screen  an  ofTonder  fWim  the  punishment 
duo  to  natural  crimt's  by  the  refinements  and  siibordinntiona  of  Civil  society. 
In  troaeon,  niso,  (the  hi^lietit  crime  whicb  a  member  of  BOcioty  cun  as  eneh  be 

fuilty  of,)  no  plea  of  coverturo  shall  Gxcuso  tho  wife;  no  presumption  of  tliG 
usband'H  ooortion  shall  extenuate  her  guilt:(/)  as  well  because  of  tho  odionu- 
netts  and  dangerous  consequences  of  the  crime  itself,  as  l>ecaune  the  hnsbnnd, 
having  broken  through  the  most  sacred  tie  of  social  community  by  rebelliiiD 
against  tho  state,  liits  no  right  to  that  obcdienco  from  a  wife,  which  lie  himself 
aH  a  subject  has  forgotten  to  pay.  In  inferior  misdemeanours  also  we  mav  re- 
mark another  osception :  that  a  wifo  maybe  indicted,  and  set  in  the  pillitiT 
v-ilh  her  liuiiband,  for  keeping  a  brothel ;"  for  this  is  an  otFence  touching  the 
domeistic  economy  or  government  of  tho  house,  in  which  the  wife  has  a  prin- 
cipal share;  and  ia  also  such  an  offence  as  the  law  preanmcs  to  he  generally 
conducted  by  the  intrigues  of  the  female  8cx.(j)"  And  in  all  cases  where  the 
wile  offends  alone,  without  tho  company  or  coercion  of  her  husband,  she  is  iv- 
oponHible  for  her  oft'enco  as  much  as  any  femo-solo. 

•301  *"'  Ai*'*'"^''  "peciea  of  compuWon  or  necessity  is  what  our  law  calls 
-*  dure^n  per  minas;(h)  or  threats  and  menaces  whicli  indnco  a  fear  of  death 
or  other  bodily  harm,  and  which  take  away  for  that  reason  the  ffuiit  of  nianr 
crimes  and  misdemennonrs ;  at  least,  before  the  human  tribunal.  But  then  that 
I'ear  which  compels  a  man  to  do  an  unwarrantable  action  ought  to  bo  just  and 
well  grounded,  such  "  qui  caJere  possit  in  virum  constuntem,  non  timidum,  ft  miti- 
culosum,"  as  Bracton  expresses  it(i)  in  the  words  of  tho  civil  law.(A')  Therefore, 
in  time  of  war  or  rebellion,  a  man  may  be  justified  in  doing  many  treasonable 
acts  by  compulsion  of  the  cncmj''  or  rebels  which  would  admit  of  no  excuse  in 
time  of  peaco.({J"  Thin,  however,  seems  only,  or  at  least  principally,  to  hold 
us  to  positive  crimes,  so  created  hy  the  laws  of  society,  and  which  therefore 
society  may  excuse;  but  not  as  to  natunti  offences  so  declared  by  the  law  of 
God,  wherein  human  miigistratos  are  only  the  executioners  of  divine  puni^h- 
,  ment.  And  tlien-ture,  though  a  man  be  violently  assaulted,  and  hath  no  other 
]>oi<sible  means  of  es<'apiiig  death  but  hy  liilling  an  innocent  person,  this  fear 
and  force  shall  not  acquit  him  of  murder;  for  he  ought  mtlier  to  die  faimscif 
than  escape  hy  the  uinrdcr  of  an  innocent. Cm)  But,  in  such  a  case,  ho  is  per- 
niittKl  10  kill  the  assaihint;  for  tliei-e  the  law  of  nature,  and  self-defence,  its 
primary'  canon,  have  made  him  his  own  protector. 

3.  There  is  u  third  species  of  necessity,  wbicii  may  he  distinguished  fVom  the 
actual  compulsion  of  exteriinl  force  or  tear ;  Iwing  tho  result  of  reason  and  re- 
flection which  net  upon  and  constrain  a  man's  will,  and  oblige  him  to  do  an 
aeiion  which,  without  such  obligiktion,  would  bo  criminal.  And  that  is,  wheu  a 
man  has  his  choice  of  two  evils  set  before  him,  and  being  under  a  necessity  of 
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"Tlie  iinnishment  of  the  pillnr>- wnR  iifxilinhcd,  hr  SGOeo.  III.  c.  138. — Stkwakt. 

"  In  all  mMrmoiHO'in  it  ii|>|H-iini  ihnt  ihe  wife  may  be  found  guilty  with  the  huibaixL 
It  is  naiil  the  reniui))  why  «lie  wiw  exeiiwHl  in  burplnrv,  lorceny,  tc.  wa*  heeauA<e  »he  roaU 
nut  tell  wliNt  i>nijHTly  the  huslnuid  nii):lit  clniin  in  the  (kkkJh.  HI  Mod.  G3  and  :t.'U.  Rat 
the  Itelti'r  renton  iii'i-iiis  tn  be  thnt  hv  the  nnciont  hiw  ihe  husband  had  the  benefit  of 
Ihe  chTfiy.  if  be  eoiilil  rend.  I>iit  in  I'ln  eime  i-ould  women  have  thnt  benefit.  Il  komU 
tlii-rcfnre  have  lieen  nn  (ulii-ii-  iirnrei-cliup  to  have  exeeuteii  the  wife  and  to  have  di* 
min-eil  Die  huslianil  n-irh  a  >-li;;It[  piitiiphnient.  To  avoid  ihi?.  it  waa  thought  better  tli*l 
in  fiii^h  ea-^'!!  rlie  i^liiiuld  be  nlln^ellK-r  iie<|iiitled ;  but  tliia  rewwin  did  not  apjily  to  mi*- 
(leineiinouni . — ( 'll  K I  >T  I  .\  N' . 

"  'I'he  four  of  bavin;:  liriifcs  liuriii'd.  or  (roods  spoiled,  is  no  excUTC  in  the  eye  of  tlM 
law  for  jniiiinj!  and  marrliiii^  n-ith  relieK  Tlie  only  force  that  doth  exeuso  is  a  fbn* 
ii]>rin  the  ;wr»ui  and  jiiesent  fiiir  of  death ;  and  tliin  force  and  fear  must  continue  all  tli* 
time  the  )iur(y  reiniiins  with  the  relicU.  It  ia  incumbent  upon  men  who  make  fom 
their  defence  to  hIiow  nn  netual  force,  and  that  they  Joined  pn  tmwn  wiwn'i.  H  rtmimut 
fvam  cito /mlutnatl.    Fost.  14,216. — Caaimia. 
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abooMDg  one,  he  chooBes  the  ^least  pernicious  of  the  two.  Here  the  will  ..^^ 
cmnnot  m  wid  fireely  to  exert  itself,  being  rather  passive  than  active ;  or,  ■- 
if  active,  it  is  rather  in  rejecting  the  greater  evil  than  in  choosing  the  less.  Of 
this  sort  is  that  necessity  where  a  man  by  the  commandment  of  the  law  is 
boand  to  arrest  another  for  any  capital  otrenee,  or  to  disperse  a  riot,  and  resist- 
aooe  is  made  to  his  aathoritv:  it  is  hero  justifiable^  and  even  necessary,  to  beat, 
to  wound,  or  perhaps  to  kill  the  offenders,  rather  than  permit  the  murderer  to 
escape,  or  the  riot  to  continue.  For  the  preservation  of  the  peace  of  the  king- 
dom, and  the  apprehending  of  notorious  malefactors,  are  of  the  utmost  conse- 
quence to  the  public  ;  and  therefore  excuse  the  felony  which  the  killing  would 
otherwine  amount  to.(n) 

4.  There  is  yet  another  case  of  necessity,  which  has  occasioned  great  specula-' 
tion  among  the  writers  upon  general  law;  viz.,  whether  a  man  in  extreme  want 
of  fuod  or  clothing  may  justify  stealing  either,  to  relieve  his  present  necessities? 
And  this  both  Grotiui«(^o)  and  Puffendorf,(p)  together  with  many  other  of  the 
foreign  jurists,  hold  in  the  afHrmative ;  maintaining,  by  many  ingenious,  hu- 
mane, and  plausible  reasons,  that  in  such  cases  the  community  of  goods,  by  a 
kind  of  tacit  confession  of  society,  is  revived.  And  some  even  of  our  own 
kiwyers  have  held  the  Hame,^^)  though  it  seems  to  be  an  unwarranted  doctrine, 
burrowed  (Vom  the  notions  of  some  civilians ;  at  least  it  is  now  antiquated,  the 
hiw  of  England  admitting  no  such  excuse  at  pre8ent.(r)  And  this  its  doctrine 
i«  agreeable  not  only  to  the  sentiments  of  many  of  the  wisest  antients,  particu- 
larly Cicero,(9)  who  holds  that  *'suum  cuique  incommodum  fertndum  est,  patius 
futm  de  alterius  commodis  deirahendum**  but  alno  to  the  Jewish  law,  as  oerti- 
fiv%\  by  king  iSolomon  himsoir:(n  **  If  a  thief  steul  to  sutiKty  his  soul  when  he  is 
Imriijry.  he  »*hall  n»»tore  *st'Vi*iitbl(l.  ami  shall  give  all  the  substance  of  his  r«q.> 
housi* :"  which  was  the  ordinary  punishment  tor  thett  in  that  kingdom.  ^  "* 
And  thi*«  is  tbun(le<l  upon  the  highest  reason  :  tor  men's  properties  would  bo  under 
a  !*tran<e  instH'urily  if  liable  to  l>e  invaded  acconling  to  the  wants  of  others, 
ot'  which  wants  no  man  can  possibly  be  an  a(ie<{uate  judge  but  the  ]>arty  him- 
^'\i  who  piea<ls  them.  In  this  country  eH|K*cially  there  woubl  U*  a  piK'uliur 
impnipriety  in  ailmitting  so  dubious  an  excuse;  tor  by  our  laws  such  suttieient 
privi-^ion  is  ma<le  for  the  poor  by  the  power  of  the  civil  mai^istnito,  that  it  is 
:m|N*^Mble  that  the  most  needy  stninger  should  ever  be  reduced  to  the  necessity 
••!*  tbit-ving  to  support  nature.  This  case  of  a  stranger  is,  by  the  way,  the 
•tp»n^eHi  instance  put  by  baron  Puttendorf.  and  whereon  he  builds  his  prinoi|ml 
*ir;^ni«*nts :  whieh,  however  they  may  hold  upon  the  continent,  where  the)wr- 
MtuMiiii»us  industry  of  the  natives  onlers  every  one  to  work  or  starve,  vet  must 
i"*^  all  their  weight  and  etlicacy  in  hngland,  where  charity  is  riMluced  to  u 
*>-toni  and  interwoven  in  our  very  constitution.     Therefore  our  laws  ought  by 

•  '  m«aiis  to  be  taxe«l  with  bfing  unmerciful  for  <lenying  this  privilege  to  the 
:  f* .  <«<»it<>UH  ;  esjK'iiaUy  when  we  consider  that   the  king,  on  the  ivprest»ntation 

t   rii^  ministers  of  justice,  hath  a  power  to  sot^en  the  law  and  to  extentl  ineny 

•  ;*•#■•*  ot*  pe<uliar  hardship.    An  advantage  which  is  wanting  iu  many  states, 

lart.'ularly  th<»M»  whi<-h  are  dennK-ratical  ;  and  these  have,  in  its  ^tead,  iiitro- 

.i-.-*!  and  adt»pted  in  the  body  of  the  law  itself  a  multitude  of  cinnimstaniH^s 
•••ndin^  to  alli'viate  its  rigour.     But   the  founders  of  our  constitution  thought 

*.  U-tti-r  to  vvst  in  the  crown  the  ]>owt'r  t»f  panionin;:^  particular  objiH'ts  of 
"■ri*pa-'-i**n  than  to  countenance  and  estal»li>h  thetl  by  one  general  undistiii- 
jii^AiiiX)*  law. 

VII  To  thfM*  si'veral  cases,  in  which  the  inrapacitv  of  committing  crimes 
*r.--*  fr«>m  a  deticien<y  of  the  will,  we  may  add  one  more,  in  which  the  law 
•iij»j-»*r^  an   in#-apa<'ity  of  doing  wn)ng.  from  the  excelleniv  an«l  perfection  of 

•  ;.-  '{••r*'>n;  whirh  extend  as  widl  to  the  will  a^  to  the  other  ipialities  of    r^*^^:^ 
\  •  Kiind.    I  mean  the  ca»*e  of  the  klni^;  wlio,  by  virtue  <»f  hi«*  royal  pro-     ^ 
r#^tiT«r.  is  not  under  the  coiriive  power  cd'  the  law;  h)  which  will  n  »l  sup|M>so 

f»t  I  lUi  P  V.  bi.  r-,  1  lui.  p.  r  M. 

(•)  im  >MV.  k.^u.t  '*.  r.  'J.  (•»  Itr  «#.  /.  .\  ff^  ». 

i^i  L.  *t  %•!.  •1*4  N.  I.  .^  c  *«.  (»»  Vrxm.  vi.  » 

^t^  ■ffittoa,  e.  lu.    Mirr  c.  I,  (  1«.  (•!  1  lUL  P.  0. 14. 
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him  capable  of  committing  a  folly,  much  less  a  crime.  We  are  therefore,  ont 
of  reverence  and  decency,  to  forbear  any  idle  inquiries  of  what  would  be  tho 
consequence  if  the  king  were  to  act  thus  and  thus :  since  the  law  deems  so 
highly  of  his  wisdom  and  virtue  as  not  even  to  presume  it  possible  for  him  to 
do  any  thing  inconsistent  with  his  station  and  dignity;  and  therefore  has 
made  no  provision  to  remedy  such  a  grievance.  But  of  this  sufficient  was  aaid 
in  a  former  voiume,(t7)  to  whicli  I  must  refer  the  reader. 


CHAPTER  III. 
OF  PRINCIPAI^  AND  ACCESSORIES. 


^oi -|  *It  having  been  shown  in  the  preceding  chapter  what  persons  are,  or 
^  are  not,  upon  account  of  their  situation  and  circumstances,  capable  of 
committing  crimes,  we  are  next  to  make  a  few  remarks  on  the  different  degrees 
of  guilt  among  persons  that  are  capable  of  offending,  viz.:  as  principal,  and  as 
accessory. 

I.  A  man  may  be  principal  in  an  offence  in  two  degrees.  A  principal  in  the 
fiinst  dogivc  is  he  that  is  the  actor  or  absolute  perpetrator  of  the  crime;  and  in 
tiie  second  degree  he  is  who  is  ]>rcsent,  aiding  and  abetting  tho  fact  to  be 
done.(^<7)  Which  prcsmce  neod  not  always  be  an  actual  immediate  standing 
by,  within  sight  or  hearing  of  the  fact;  but  there  may  be  also  a  constructive 
presence,  as  when  one  commits  a  robbery  or  murder  and  another  keeps  watch 
or  guard  at  some  convenient  distance. (//)*  And  this  rule  hath  also  other  excep- 
tions: for,  in  case  of  murder  by  ])oisoning,  a  man  may  be  a  principal  felon  by 
prei)aring  and  laying  the  poison,  or  persuading  another  to  drink  it(c)  whoii 

(»i  »<>ok  i.  rli.  7.  piKu  24-1.  (»)  Foster,  350. 

{,•)  1  ll:U.  V.  {\  Ol/i.  (•)  KrI.  5:2. 


^  Wlioro  a  person  Mtood  outside  a  house  to  receive  goods  which  a  confederate  wai 
stoalin;;  within  it,  }io  was  hold  a  priiK'ipnl,  (I  JKy.  &  M.  C.  0.  96;)  and  in  the  case  of 
privately  stealing  in  a  slio)),  if  several  are  acting  together,  some  in  the  shop  and  M>me 
out  of  it,  and  tho  ]>ro])rrty  is  stoK'ii  by  the  hands  of  one  of  those  who  are  m  the  (thop, 
those  wlio  are  outsi(h>  are  e(|ually  guilty  as  principalfl,  (Rums.  &  R.  C.  C.  343;)  and  if 
s<.»veral  c"nml>ine  to  forge  an  iii^truinnit.  and  each  oxecutCH  by  himself  a  distinct  part  of 
the  forgi-ry.  ami  tlieyare  not  together  when  the  instrument  in  completed,  they  are  never- 
thel«'<s  all  guilty  as  principals.  Huss.  &  H.  C.  C.  440.  But  where  a  man  incites  a  guilty 
agent  to  oonnnit  niunh'r,  and  lit*  is  neither  actually  nor  constructively  present,  the 
perpi'tnitor  is  tho  )trinei)tal  felnn,  and  the  former  ouftf  an  acetjuory  before  the  fact.  1 
11  ale,  4. T>.  .'Wnst.  4'.).  IVrsnns  not  )>re>4>nt,  nor  sufficiently  near  to  give  assistance,  are 
not  ] principals.    Ku<s.  it  1{,  C  (*.  'M'u>,  A-X. 

Mere  f.h-r.sn'-'r  is  not  sntHciiMit  to  constitute  the  party  a  principal,  without  he  aiA,  omMx, 
i/W  nh-fs.  'r]iu<,  if  two  are  lighting,  and  a  thinl  comes  by  and  looks  on,  but  as^ii^t* 
neither,  he  is  not  guilty  if  homicide  ensue,  (I  Hale,  439.  2  Hawk.  c.  29,  s.  10:)  but  if 
si'veral  eome  with  intent  to  do  mix'hief,  though  only  one  does  it,  all  the  rest  are  prinn- 
pals  in  the  second  di-gree.  1  Hale.  A  10.  li  Hawk.  c.  1?J,  ».  8.  So,  if  one  present  command 
iMintlicr  to  kill  a  third,  hoth  the  agent  and  contriver  are  guilty.  Id.:  and  see  1  Uale^ 
-1-12.  4-l.'i,  444.  2  Hawk.  c.  *2\K  s.  s.  In  a  late  singular  case  it  was  held  that  if  a  man 
encourage  a  worjian  to  nnirder  herself,  and  is  ])n>sent  abetting  her  while  she  does  so, 
such  person  is  guilty  of  nMM-<ler  as  a  ]irineipa1 :  and  that  if  two  encourage  each  other  to 
nnu'der  themselves  tog<^ther,  antl  one  dotvs  so,  hut  the  other  fails  in  the  attempt  upon 
IiiuHelf.  he  is  a  principal  in  the  niii:'th>r  of  the  other:  lait  if  it  l>e  uncertain  whether  the 
deceastnl  reallv  kilh-il  her-elf.  or  whether  >he  <'anie  to  her  death  bv  accident  before  the 

•  ■  _ 

moment  when  >ho  meant  to  de-itroy  herself,  it  will  not  be  murder  in  either.    Russ.  k  R. 

]V>ides  presence  an<l  aiding  an<I  ahetting  the  principal,  there  must  be  K parHnpatkn  in 
ihr  fWnni'j'is  lisi'jn,  or  at  lea -I  till'  olfenee  nmst  he  within  the  comimas  of  the  original 
intention,  to  constitute  a  piin<'ip:d  in  the  second  <legree.  Thus,  if  a  master  amaultt 
another  with  malice  pre] •(•[]>•(>.  :ind  the  ^ervnnt,  heing  ignorant  of  his  master**  malignant 
<lesign.  takes  )iart  with  him.  the  servant  is  not  an  altottor  of  murder,  but  manslaughter 
only.    See  1  Hale,  410.     Ku>s.  i^  \i.  C.  C.  KKK    And  in  order  to  render  persona  liaUe  m 
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i^fiioruit  of  iu  poJBonons  qiulity,((Jl  or  giving  it  to  him  for  that  patpon,  and 
f»l  not  •dminiater  it  fainuwir,  uor  oe  present  when  the  yary  de«d  of  p^soning 
u  COM  milted  .(e)  And  the  Mme  reaBoning  will  hold  with  regard  to  other  ^h. 
raardeni  committed  in  the  absence  *of  the  murderer  by  means  which  ha  \-^^ 
had  prepared  beforehand,  and  which  probably  coald  not  fkil  of  their  miachierona 
effect.  As  by  laying  a  trap  or  pitfall  for  another,  whereby  ha  is  killed,  letting 
oat  a  wild  beaut,  with  an  intent  to  do  mischief,  or  inciting  a  ■mtdman  to  oommn 
murdvr,  so  that  death  therenpon  ensues;  in  every  of  these  caaos  the  party  otead- 
■n^  in  guilty  of  murder  as  a  principal,  in  the  first  de^p'ee.  For  ha  cannot  be 
rallfii  all  aocvHiMiry,  thut  neccosarily  presappoiiing  a  principal;  and  the  poison, 
ilie  pitfall,  the  bvKitt,  or  the  madman  cannot  be  held  principals,  being  only  the 
inntruini-Dta  of  death.  As  therefore  he  mnst  be  certainly  guilty  aithar  as  prin- 
i-ipal  or  actrt'iwory,  and  cannot  be  so  as  accessory,  it  foHows  that  he  mnat  be 
Ituilly  a>t  principal,  and,  if  principal,  then  in  the  flrat  degree;  for  there  is  no 
other  (.-riminal,  much  Icui  a  superior  in  the  guilt,  whom  he  coald  aid,  abet,  or 
a*ii»i.(/) 

II.  An  aixesMty  is  ho  who  is  not  the  chief  actor  in  the  offence,  nor  present  " 
■t  its  pcrfurnianco,  bat  is  uome  way  concerned  therein,  either  b^ort  or  qfttr  tha 
(act  committed.  In  considering  the  nature  of  which  degree  of  guilt,  we  will 
irst  ezauiiiio  what  offonccs  admit  of  accoHSorios,  and  what  not;  secondly,  who 
mar  be  an  acccMtory  bffore  the  fact;  thirdly,  who  may  bo  an  accessory  a/lsr  it; 
sad  lastly,  how  acccuturics,  considered  merely  as  such,  and  distinct  vom  prii^ 
cipaU,  are  to  be  treated. 

I.  And,  first,  ns  to  what  offences  admit  of  accessories,  and  what  not.  In  - 
binh  trv»*»n  then-  arc  no  acct'HHorii'it,  but  all  are  principals ;  the  turae  acts  that 
Kakf  a  iiinn  a(-cei*tu>ry  in  felony  making  him  a  priiici{iul  in  hi>;h  treaaon,  upon 
■'T-iiunt  ot'  the  hi-iiiuuMiexHof  the  (Timc.(i7)  Bexidcti,  it  is  to  bo  considered,  ttiat 
ihv  lian^  intent  to  commit  treason  in  maoy  times  aetual  treuHon ;  as  imagining 
lU  -It-ath  of  the  kiu^.  or  couHpirinK  to  take  away  hie  crown.  And,  as  no  one 
un  sdvi>e  anil  abet  Hu<'h  a  crime  without  an  intention  to  have  it  done,  there 
'»n  In;  MO  a«;ceit»orieit  bt'lbre  the  iact;  niiioe  the  'very  advice  and  abet^  -„- 
metit  amount  to  priii<'i]>al  treason.  But  tbii*  will  not  hold  in  the  inferior  '- 
*|>r<-it-*  >if  hi;;h  treurk>n,  which  do  not  amount  to  the  legal  idea  of  compassing 
:i>rdt-ath  iif  the  kin^.  ({Ui'en.or  prince,  t'tirin  thoite  noadrice  to  commit  them, 
iiilrv  the  ihiiij;  K'  aeluiiUy  iHTlormed,  will  make  a  man  a  princijnil  trailor.(A) 
In  prtil  trcuiu>ii,  mur<ler.  and  felonies  with  or  without  l>cncl]t  of  cler^*,'  tltere 
•■uiv  \-v  Mi-Ai-KtuiriKii;  except  only  in  thoite  otfeiK-ex  which  by  Judgment  of  law  are 
>i-l  kn  and  unpreinolitated,  a*  mamtluti^liter  uiid  the  like,  which  therefore 
'4E,rc>i  havi- any  ui-ceKADrien  64/orf  the  I'act.d'}  So  too  in  petit  larceny,  and  in 
1.1  ■  rinif-  nmler  the  ile;ire«'  of  felony,  there  arc  no  acccMortoi)  either  be/ort  or 
ri-r  the  fact,  but  all  perw.iis  concerned  then-in,  if  guilty  at  all,  are  princi- 
[<U*    1.    ihf  name  rule  holding  with  regard  tu  the  highest  and  lowest  offences. 


:-.r.  :iai»  in  ih*-  mh^wI  liejHw.  the  killinji  nr  other  ai-t  muHt  l>e  in  punuanee  of  some 
-ru:  unUwful  puriHHx-.  und  iikI  •-ollntcml  to  it.     1  I'Jl'I,  I'.  C.  358. 
It.-  i.*-.jimri,i  of  j,riii<-i|'iiU  in  the  loniiiil  ili'^ti'*-  U  in  gi-noral  th»  tiame  as  principals 
r.  Id'  fir>l  d^ftrt:     1   Iicurli,  f>4.    -t  Iturr.  lIOTii.     Hut  nlivre  tlie  act  a  npcnvaril;  per- 

■  fit..  M  in  iit>-alins  [.rivuti'ly  from  the  tM-rwm.  hi-  wlutnn  hand  took  tho  rrnprrly  can 
1.  .n*  )^fuiltv.  uadiT  till'  -liiluli>.  »nil  aidfr*  M\<1  ulH>ttnni  sreonl^'  princiraU  inaiumple 
-U'rvt.  1  I||l1>>.  y£).  S>.  III!  HI)  iiidiclment  on  the  atatuto  a^nat  «tabbin|i,  onJT  the 
;tni  ■tKiSfluallyktaUiaouaUHlafi'lergy.    1  Jiu-.  I.e.  tj.    1  Ewt,  P. C.  3-h<,  3M.    1  Ilale, 

I'nanuli  in  the  •«>flnil  liesToe  nuT  I>c  armliinixl  and  Iritd  before  the  prindnal  in  the 

■  ■     '      ■      ■  -...■.....  .-43^    4BuiT.aiT6.  2  kale,  223. 


fit  'IfMC  1 

■'-    ■■■-   — '-^.n.. 

IU  la  atmlv  merelv  lo  ri-lonicii.  wht>n>.  bv  the ,  ^ „ _. 

e  of  petit  treason  is  now 


by  the  law,  judgment  of  death  oo^t 
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though  upon  different  reasons.  In  treason  all  are  principals  projpter  odium  de- 
licti; in  trespitss  nil  nre  principiilH  because  the  law,  guie  de  minimit  non  curat,  does 
not  descend  to  distinguish  the  different  shades  of  guilt  in  petty  iniiHlcmeaDOurM. 
.  It  is  a  maxim  that  accessorius  xquitur  naturam  sui  principalis ;(J.)  and  therefore 
an  aecesBory  cannot  be  guilty  of  a  higher  crime  than  his  principal :  being  only 
punished  as  a  partaker  of  his  guilt.  So  that  if  a  servant  instigates  a  stranger 
to  kill  his  master,  tliis  being  murder  in  the  stranger  ns  prineipal,  of  course  the 
servant  is  accessory  only  to  tlio  crime  of  murder ;  though,  had  he  keen  present 
and  assisting,  he  would  have  been  guilty  as  principal  of  petit  treason,  and  Uie 
stranger  of  murder.(m) 

2.  As  to  the  second  point,  who  may  bean  accessorj-ftf/ore  the  fact;  Sir  Matthew 
Ilale(n)  defines  him  to  bo  one  who,  being  absent  at  the  time  of  tho  crime  com- 
mitted, doth  yet  procure,  counsel,  or  vommnnd  another  to  commit  a  vrimc. 
Heroin  absence  is  ncccasitr}'  t^i  make  him  an  accessory ;  tor  if  such  procarer,  or 
tho  like,  be  present,  he  is  guilty  of  the  crime  as  principal.  If  A.  then  advise* 
*371     ^'  ^         another,  and  *Ij.  docs  it  in  the  absence  of  A.,  now  B.  is  pnnt-i> 

■I  pal  and  A.  is  accessory  in  the  murder.  And  this  holds  even  though  the 
party  killed  be  not  in  rcrum  naturd  at  the  time  of  the  advice  eiven.  As  if  A., 
the  reputed  father,  advises  B.,  the  mother  of  a  bastard  child  unDom,  to  stmnglo 
it  when  born,  and  she  docs  so ;  A.  is  accessory  to  this  murder.(o)  And  it  is 
also  settlcd(p)  that  whoever  procureth  a  felony  to  be  committed,  thongli  it  ho 
by  the  inter\-ention  of  a  thin)  ]KTHon,  is  an  accessory  before  the  fact.  It  is  like- 
wise n  rule,  that  he  who  in  uny  wise  commands  or  counficls  another  to  commit 
an  unlawful  act  is  ae<.'CNSory  to  all  that  ensues  upon  that  unlawful  act ;  but  a 
not  accessor}'  to  any  act  distinct  from  the  other.  As  if  A.  commands  B.  to 
beat  C,  and  B.  beal^  him  so  that  he  dies  :  B.  is  guilty  of  murder  as  principal, 
and  A.  as  accessory.'  But  if  A.  commands  B.  to  burn  C.'s  house,  and  he,  in  so 
doing,  commits  a  robbery;  now  A,  though  accessory  to  the  burning,  is  not 
accessory  to  the  rubber}',  lor  that  is  a  thing  of  a  distinct  and  un consequential 
nature. (^g)*  But  if  tlie  lelony  committed  be  tho  same  in  suhstunC'C  with  that 
which  is  commanded,  and  only  varying  in  some  circumstantial  mattcm;  as  if, 
upon  a  command  to  poison  'X'itius,  ho  is  stabbed  or  shot,  and  dies;  the  com- 
mander is  still  accesiiory  to  tho  murder,  for  the  substanuo  of  tho  thing  com- 
manded was  tho  death  of  Titius,  and  the  manner  of  its  execution  is  u  mere 
collateral  circumstancc.(r) 

3.  An  accessory  afli-r  tlio  fact  may  bo,  where  a  person,  knowing  a  Telony  to 
have  been  committed,  receives,  relieves,  <.«mrorts,  or  astiisls  the  t'elon.(f) 
Therefore  to  make  an  uci'CKMorv  'X  jxist  facto,  it  is  In  tho  first  place  requinite  that 
he  knows  of  the  felony  committed.(()*  In  the  next  place,  he  must  reti'ive,  rc- 
licve,  comfort,  or  assist  him.  And,  generally,  any  assistance  whatever  given  to 
a  felon,  to  hinder  his  being  apprchenilcd,  tried,  or  suffering  puniobmeiit,  makes 
the  assistor  an  neccssory.  A>»  furnishing  him  with  a  horse  to  vM-ape  liis 
"381     'pufsuers,  money  or  victuals  to  support  bim.  a  house  or  other  MlK>lter  to 

■'     conceal  him,  or  open  force  and  violence  to  rescue  or  protect  him.(u)    So 
(t  3  itKL  130.  It)  1  ii»L  F.  c.  m. 

CI  I  U'l  I-',  c.  ak  '  <•)  1  iiid.  r.  C.  n*. 

CI  Uyrr,  1>«.  I'l  3IUwk.  P.O.Ua. 

If)  I'.iibr.  IIU.  (•) 3  lliwk.  ?.  C  ni, SIR. 


'  ThJH  must  be  uii(l<?r>^looO  to  liiivc  refi-reniv  to  a  cntie  where  thp  eommitni)  !«.  to  bt«t 
violently.    I  IlaUi,  4«.  44;[,  44 1.    1  tlii-H.  P.  (I.  257,  231*.  259.    Kol.  UW,  117,— Chittv. 

'  The  crime  mu»t  lie  of  l\w  rami'  cnni]  ilex  ion,  ami  not  on  a  dilteront  o)>Jeet  thun  disl 
to  which  the  Hcent  urns  iiisti;;iitfd.  'J'linii.  if  A.  commsnib  R.  to  burn  a  certain  hniM* 
with  which  he  is  well  (iciiiiuiuliil.  nnit  he  l>urn^  iinnther,  or  to  steal  a  certain  hnr*f',  and 
he  steals  a  dinv-rt>nt  one.  A,  will  nut  lir  liiible  to  be  indicted  as  acc«NH>ry  to  the  tTiniM 
rommittcd,  becnuiic.  1).  nrlin^  in  enntnuliction  to  the  commands  of  A.,  and  that  ktinii- 


ingty,  it  i»  on  liix  juirt  u  mt-re  inctlt'ctuiil  temptation,  and  the  specific  rrim«  he  iilsDnnl 
wuB  never  conink-twl.  I'loml.  4T.'>.  Iluivk.V  1"  "  ""  -  '"  '  "'*  "*  "-  ~- 
Juslit^.  T.    1  Foot.  3dO.— TinxTV. 


rii>H-<l.  4T.'>.    lluwk.  V  2,  c.  2<J,  s.  18.    1  Hole,  617.    Com.  Dig. 


A  know  thut  the  f'l-lon  in  puilty :  ami  it  secniR  to  bo  the  bett«r  opinion  that  u 
imiilii'41  nniicL-  is  not  nutKck'nt.    1  ll;ilu,'323,  G22.— Cuinr. 
3» 
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likewise  to  convey  InBtramentB  to  a  felon  to  enable  him  to  break  gaol,  or  to  bribe 
the  leader  to  let  him  escape,  makee  a  man  an  acceeeory  to  the  felony.  But  to  re- 
liere  a  felon  in  gaol  with  clothes  or  other  necefisarica  is  no  offence ;  for  the  crime 
Impatable  to  this  species  of  accessory  is  the  hinderance  of  poblio  justice,  by 
assisting  the  felon  to  escape  the  vengeance  of  the  law.(9)  To  bay  or  reoeiv8^ 
sinleo  goods,  knowing  them  to  be  stolen,  falls  under  none  of  these  descriptions; 
it  was  therefore  at  common  law  a  mere  misdemeanour,  and  made  not  the  re- 
eeirer  accessory  to  the  theft ;  because  he  received  the  ooodB  only  and  not  the 
ffion:(w)  hot  now,  by  the  statutes  6  Anne,  c.  81,  and  4  Geo.  I.  c.  11,*  all  such 
nM-vivera  are  made  accessories,  ^where  the  principal  felony  admits  of  accesso- 
ries.)'^^x)  and  may  be  transportea  for  fourteen  years;*  and,  in  the  case  of  re- 
ceiving linen  goods  stolen  from  the  bleaehing-grounds,  are,  by  statute  18  Creo. 
II.  c.  :S7,  declared  felons  without  benefit  of  clergy.*  In  Prance  such  receivers 
are  pnnished  with  death ;  and  the  Gothic  constitutions  distinguished  also  three 
sorts  of  thieves,  <*  unum  qui  consilium  daret,  alterutn  qui  contrectarei,  tertmm  qui 
Ttffvtarrt  et  occulertt;  pari  pctnar  singulos  obnoxio8.**(y) 

The  felony  must  be  complete  at  the  time  of  the  assistance  given ;  else  it 
aiakes  not  the  assistant  an  accessory.   As,  if  one  wounds  another  mortally, and 
sfter  the  wound  given,  but  before  death  ensues,  a  person  assists  or  receives  the  ^ 
delinquent :  this  does  not  make  him  accessory  to  the  homicide ;  fbr,  till  death  "* 
ensues,  there  is  no  felony  ooramitted.(r)     But  so  strict  is  the  law  where  a  fblony 
b  actually  comnlete,  in  order  to  do  effectual  justice,  that  the  nearest  relations 
trp  not  sufferea  to  aid  or  receive  one  another.     If  the  parent  assists  his  child, 
«r  the  child  the  parent,  if  the  brother  receivt»s  the  brother,  the  master  his  ser- 
vant. <»r  the  serviint  his  maMor,  or  even  if  the  huslmnd  rolifvcs  his  wife,  who 
Lave  any   <>f  thoin    <'omnuttoil  a  *ri»li)ny,  tho  rociMVors    hiK^omo  aeces-     r^ock 
•*'nr«»  fx  i'*ist  t\irto.{z)    But  a  t'onio-covort  ounnnt  l»cf<)me  an  accessor}'  by     ^ 
thf  rt*<.'fi|»t  am!  <<)iicealnu'!»t  of  her  hiisliuiid  ;  for  nho  is  presumed  to  art  under 
hi*  (tK'ri-ioii,  and  therotbrc  she  is  not  bound,  ni'ither  ou^lit  she,  to  discover  her 
:»rl     f.. 

4  The  last  ]M^>int  of  inquiry  is  how  accessories  are  to  he  treated,  considered  - 
!>f:iirt  fT^*\\\  iirin<'ii»:ils.  And  the  general  rule  t>f  tlie  antient  law  (horrowe<i 
rr'-m  the  <fot!iie  constitutions )( A)  is  tins,  that  accessories  shall  sutler  the  samo 
r-rt'^hrin'iit  as  tlieir  principals:  if  one  !>o  liaMe  to  <leatli  t!ie  other  is  also 
.li'i**;  '  .  as.  I»y  tlie  laws  of  Athens,  delin<iuont«  and  their  aln-ttors  were  to  ns 
'MT«'  th*^  Kline  punishnii-nt.f//)  Why  then,  it  may  he  askeil,  are  such  elaborate 
i>tineti'»n*»  made  hetween  accessories  an<l  ]»rincii»als,  if  Unh  are  to  suffer  the 
Mmc  piiiii'^liment  ^^  For  these  reasons:  1.  To  distinguish  tlie  nature  and  de- 
'■ -nilitation  <d*  crimes,  that  the  accused  may  know  how  to  defend  himself  wheu 
id:*  tol;  the  commission  of  an  actual  rohhcrv  hein^  quite  a  different  accusation 
fr*'m  that  of  iiarlKturin*;  the  rohher.  2.  Hecause,  thou<;h  by  the  antient  com- 
T.  -n  law  tlie  rule  is  as  hot'ore  laid  down,  that  Initli  sliall  he  punishcil  alike,  yet 
!•  w  by  the  statutes  relating  to  the  benefit  of  clergy  a  distinctitm  is  made  be- 

•    1  III!   IV  r  tj).  i;:i.  (•   .TTnrt.  10^.    2  lUwk.  P.  C.  330. 

i-.PhI  •-■•»  ,»  1  lUI.  P.  <\fr.»l. 

•  •    »  At".  M.  ('(  >r<>  Stirnihuuk,  itiid. 

»   Mjf  riih  -.'..  4'  Jtrr  f^th.  U  3,  c.  5.  {,*   3  Iiut.  ISH. 

•  i  ii.>»k  r.  r.  .1^). 

• '.  Ann*»,  •*.  ''1  i*  roi»**ah'd  >•>*  7  Cieo.  IV.  r.  ?A,  n«  rel.itinfr  to  thi>«  unhjeet :  «nd  4  O^o. 
IV  *  1 1.  *4  to  thi**  otVfni'*'.  !■»  r«'iM»ul«H|  hy  7  k  S  iuH\,  IV.  c.  117 :  «nd  now.  hy  7  A  8  O^o. 
i  V  r.  IT*,  -orh  rno<«:v«»r*  may  l»o  iiidictiHl  a*»  ttco»w>ori«»«»  after  tlio  fact,  or  for  a  Mihutantive 
i*-{-if\%  :  ari(|.  in  th«*  Iiitt«>r  (*a*io.  whothor  the  iirinripal  shall  or  i*))all  not  havo  he<*n  pr<v 
t  *--!t  '-^tjriru-*!,  or  •'hall  n«>t  ho  ann^naMe  to  ju>iir»».  and  are  liuhlo  to  trun!«|>ortation  or 
-af  n*onfn«-nl . — '  'm  itty. 

'  Hrit  fH«w.  by  iitat.  7  A  ^  <it»o.  IV.  r.  2'.».  m.  /it.  tho  roceivor  of  stol»»n  gowls  msy  l»« 
.ri*1v-t<^J  e:tlirr  m  srre^!V>rv  at't«»r  the  fart  or  fnr  a  f(tilif«tantiv«*  felonv.  an<i  is  liable  to 
^nmJ  •^TTttude  (16  A  17  Viet.  c.  W)  or  inipriHoiniinit. — Stkwast. 

*  Bv  7  4  )«  O«o.  IV.  0.  2t>.  K.  U>,  thin  ot!V*neo  in  |»unii*hahle  by  trsnuportation  for  life,  or 
for  tmj  fens  not  \nm  than  M*ven  yean*,  or  by  iniiirimnmcnt  not  exceeding  four  yean» 
*.x^  pablie  or  prirate  whippingti  for  uiale  offenden. — (.'uirrr. 

S5) 
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twcen  them  :  accosBOrics  after  tliu  fact  being  still  allowed  the  benefit  or  clet^ 
in  alt  caacH,  except  hoi-»e-atea]inf;,(t!)  and  stealing  of  linen  frova  bleschiiig- 
grounda  :(/)*  whicb  is  denied  to  the  principals  and  acccMories  before  the  fact  in 
many  cases;  as,  umong  others,  in  petit  ti-cason,  murder,  robbery,  and  wilful 
buming.(o)  And  pcrhups  if  a  distinction  were  constantly  to  be  mudo  between 
the  punishment  of  principiils  and  accessories,  even  before  the  fact,  the  latter  to 
bo  trouted  with  a  little  Itiss  seventy  thun  the  former,  it  mi^ht  prevent  tbo  per- 
petration of  many  crimes  by  increasing  tlie  difficulty  of  finding  a  person  to 
*401  '^^''^■''*^*'  ^^°  deeii  itself;  as  his  danger  would  be  greater  'than  that  of  hi< 
■I  accomplicesbyrcnsonof  thcdifiurenccof  his  puni6bment.(A)  S.  Because 
formerly  no  man  could  be  tried  as  accessory  till  oiler  the  principal  was  cun- 
victed,  or  at  least  he  must  liuvc  been  tried  at  the  same  time  with  Lim;  though 
that  law  is  now  much  altered,  as  wilt  bo  shown  more  fully  in  its  proper  place. 
4.  Because,  though  n  man  be  indicted  iis  accessory  and  acquitted,  be  may  after^ 
wards  be  indicted  ns  principal;  tor  an  acquittal  of  receiving  or  coDnselliog  » 
felon  is  no  acquittal  of  the  felony  itself;  but  it  is  matter  of  some  doubt  whether, 
if  a  man  bo  acquitted  as  principal,  ho  can  be  aUcrwards  indicted  as  aecessorj- 
before  the  fact;  since  tliw<c  olfunccs  are  tVequontly  very  nearly  allied,  and  there- 
fore an  acquittal  of  the  guilt  of  one  may  be  an  acquittal  of  the  other  a]ao.(i)  Bat 
it  is  clearly  held  that  oiio  acquitted  as  principal  may  be  indicted  as  an  accessoiy 
qfta-  the  fact;  since  tliat  is  always  an  ottunco  of  a  different  spceics  of  guilt, 
principally  tending  to  evade  tlio  public  justice,  and  is  subsequent  in  its  com- 
mencement to  the  other.  Upon  thcMo  reasons  the  distinction  of  principal  sod 
accessory  will  appear  to  heliighl^'  necessary;  though  the  punishment  is  Kill 
mucti  the  same  with  regard  to  principals,  and  such  accosaories  as  offend  befcrt 
the  fact  is  committed." 


CHAPTER  IV. 

OF  OFFENCES  AGAINST  GOD  AND  HELIOION. 

wAi-i  'I-"*  ">*  present  chapter  wc  are  to  enter  upon  the  detail  of  the  scvenl 
J  species  of  crimes  and  in  isd  em  can  ours,  with  the  punishments  annexed  to 
each  by  the  law  of  Knghinil.  it  was  observed  in  the  beginning  of  this  bootc(a) 
that  crimes  and  mirtdenu-uiiours  an-  a  btvucb  and  violation  of  the  public  rights 
and  duties  owing  to  the  whole  community,  considered  as  acommunity,  iniUaMial 

(•)  IVrtl.  Antln.  K  I.  r.  30.  (')  BKrir  c  37. 

f,«:it.si  wil.r.  1-j.  (»iiHiii.p.r.ftB^aK.  >ii«*k.r.O.Ka.  imk^ml 


•By  Btnt.  9  G.-o.  IV.  c.  31.  aceessoricB  W-foro  t]i«  fact  ii 
equnllv  {cuiltr  with  the  iirincipHl. 

By  Stat.  7  ifi  Geo.  IV.  c.  211.  it  i!«  enn.tod,  in  the  Gist  Bectior,  "Thst  in  every  cue  of 
fetnnv  punidhulile  under  this  act.  i-vcry  (iriticijitil  in  the  »erand  decree,  and  every  icce*- 
rary  iM'forc  the  fnrt.  k))»11  bi>  |>imi^hiililf  »'ith  deulh.  or  (ithpriirii>e,  m  the  same  msnnw 
an  the  priniiiNil  in  the  lirnt  ili'jiree  is  liy  i1il»  net  {uniishalile ;  nnd  every  xKYsaory  arter 
the  fiict  to  any  felony  jiuiiislmMi:  umier  tliiH  act  (except  only  a  receiver  of  stolen  pio- 
jHtrty)  Hhnll  on  ninvii'iidn  In-  liii)i]><  to  If  iiiiiirisoned  for  nny  term  not  exceeding  tin) 
yenm ;  and  overy  jh'ivoii  who  stiull  ni<l,  aliel.  couniiel.  or  procure  tlie  comininion  irf'  any 
inuidenieauoiir  piinixlialile  under  this  act,  i>liall  1x>  linl>le  to  bo  indicted  and  pu&inbed  m 
a  prinHtutI  oU'rndcr." 

And.  )>y  7  A  r>  (ico.  IV.  c.  r>I),  n  siniilnr  ennctment  in  mnde  in  Mtrtion  26  to  the  abore. 

TliPMi  three  adu  im'or)>orut<'!  nearly  every  ottenre  of  murder,  felony.  Mid  mialfr 
meiinmir  mentioned  nnd  adverted  to  hy  the  learned  eommentator. — Chitvt. 

'*  But  if  the  princi|iul  fidouy  i:>  emiiinittiil  on  the  hi^h  seaii.  then  the  aceeMory  iball 
he  tried  like  I  lie  iirir.cipal,  under  tlie  2H  lien.  VIII.  c.  U.  which  provides  for  the  trial  of 
felonieo  iiiion  ilie  IiikIi  rr-an:  but  no  one  tried  for  an  ofTence  by  one  jurisdiotion  ikall 
afterwsrdx  bo  trieil  for  ilie  iwme  ollliice  under  tha  other  !,-'"•'-■-■--      " 
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agi^regftte  capacity.  And  in  the  veiy  entrance  of  thene  comnientaries(ft)  it 
•hown  that  haman  laws  can  have  no  concern  with  any  but  social  and  relatire 
dotiesy  being  intended  only  to  regalate  the  conduct  of  man,  considered  under 
rariomi  relations,  as  a  member  of  civil  society.  All  crimes  ought  therefore  to"* 
be  estimated  merely  according  to  the  mischieft  which  they  produce  in  civil  so- 
fiety;(c)  and  of  consequence  private  vices  or  breach  of  mere  absolute  duties, 
which  man  is  bound  to  perform  considered  only  as  an  individual,  are  not,  eannoi 
be,  the  object  of  anv  municipal  law  anpr  Airther  than  as  by  their  evil  example,  or 
other  pernicious  effects,  they  may  prejudice  the  communitv  and  thereby  become 
s  upecies  of  public  crimes.  Thus  the  vice  of  drunkenness,  if  committed  privately 
and  alone,  is  beyond  the  knowledge  and  of  course  bevond  the  reach  of  human 
tribunals ;  but  if  committed  publicly,  in  the  fkce  of  the  world,  its  evil  example 
makes  it  liable  to  temporal  censures.  The  vice  of  lying,  which  consists  (ab» 
fitractedly  taken)  in  a  criminal  violation  of  truth,  and  therefore,  in  any 
**hape,  is  derogatory  fh>m  sound  morality,  is  not,  however,  taken  notioe  ^^m^ 
of  by  our  law  unless  it  carries  with  it  some  public  inconvenience,  as  L^"' 
•Dreading  false  news ;  or  some  social  injur}*,  as  slander  and  malicious  prosecii- 
tion,  for  which  a  private  recompense  is  given.  And  yet  drunkenness  and  ma- 
levolent lying  are  in  foro  conscientite  as  tnoroughl;^  criminal  when  they  are  not, 
an  when  they  are,  attended  with  public  inconvenience.  The  only  diflbrenoe  is 
that  both  public  and  private  vices  are  subject  to  the  vengeance  of  eternal  jua- 
tioe;  and  public  vices  are  besides  liable  to  the  temporal  punishment  of  humaa 
tribunals. 

On  the  other  hand :  there  are  some  misdemeanours  which  are  punished  by 
the  niuiiic'ipal  law  that  have  in  themHoIves  nothing  criminal,  but  are  made  un- 
Iji^-ftil  by  trie  jM>sitivo  conHtitutionA  of  the  8tate  for  public  convenience;  such  as 
{^•K-hiii;^.  i*x|X)rtation  of  w(k)1,  and  the  like.  Thene  are  naturally  no  otTences 
aT  ult ;  litit  their  whole  criminality  conHists  in  their  disobedience  to  the  supremo 
]"'\i'T.  which  luiH  an  undoubted  right,  for  the  well-being  and  peace  of  the  com- 
ri:M:iity.  to  make  Homo  things  unlawful  which  are  in  themselves  indifferent. 
T*«^-»ti  tbf  wbolo,  thcrt»foro,  though  part  of  the  offences  to  be  enumerated  in  the 
:  •.:  'wini:  f^hectA  hw  ofTonci^  against  the  revealed  law  of  God,  others  against  the 
l4«-  tif  nutuns  and  some  are  offonees  against  neither;  yet  in  a  treatise  of  muni* 
t  .fill  law  we  must  consider  them  all  as  deriving  their  particular  guilt  here 
f*'a»i!-»hahle  fn)m  the  law  of  man. 

Ifjivini;  premi!»ed  this  caution,  I  shall  next  proceed  to  distribute  the  several 
oiTt^ces  which  are  either  din^ctlv  or  by  consequence  injurious  to  civil  society, 
art'l  fhtm>fore  punishable  by  the  laws  of  England,  under  the  following  general 
L«-ad<i:  tirtt,  those  which  are  more  immediately  injurious  to  God  antl  his  holy 
r»"'r^i»»n;  secondly,  such  as  violate  and  transgress  the  law  of  nations;  thirdly, 
•^i'  h  *!•  more  especially  affect  the  sovenMgn  executive  power  of  the  state,  or  the 
'*.n^  and  his  government ;  fourthly,  such  as  more  directly  *infringe  the  r^»9 
r  ^it*  of  the  public  or  commonwealth;  and  lastly,  such  as  derogate  iVom  ^ 
rht^"  riifbts  and  duties,  which  are  owing  to  particular  individuals,  and  in  the 
|.rv-iM*ri-ation  and  vindication  of  which  the  community  is  deeply  interested. 

Fir«t.  then,  of  such  crimes  and  misdemeanours  as  more  immediately  offend  * 
A'mijfhiv  GtKi.  by  o|M»nly  transgressing  the  precepts  of  religion,  either  natural 
•«r  r«*Tea1t^i ;  and  me<iiately  by  their  bad  example  and  consequence  the  law  of 
«'«*iMy  alw»;  which  (^>nstitutes  that  guilt  in  the  action  which  human  tribunab 
*r»'  to  *-en«*ure. 

1  i  H  this  sp<»cies  the  first  is  that  of  apostasy,  or  a  total  renunciation  of  Chria-  • 
?  ariity.  by  embracing  cither  a  false  religion  or  no  religion  at  all.  This  otibnee 
•  an  only  take  place  in  such  as  have  once  pn)fessed  the  true  religion.  The  per- 
rrr^ion'of  a  (*hristian  to  Judaism,  paganism,  or  other  false  religion,  waspunisned 
by  the  emperors  Constantine  and  Julian  with  confiscation  of  goods  ;(<f)  to  which 
the  eflBperoni  Theodosius  and  Valentiniaii  adde<i  capital  punishment,  in  case  the 
endeavoured  to  pervert  others  to  the  same  iniquity  ;(f )  a  paniahmant 

mS»htt*LpcMl2a,124.  M0b4.1,T,L 
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too  severe  for  any  tcm]>oral  Ukwn  to  iiiflit-t  upon  any  Bpiritunl  ofloncc ;  and  yet 
the  sual  of  our  uiiecHtorti  iiiiportt.'d  it  into  tliis  country;  tor  wu  find  by  finic- 
toii  /}  tbut  ill  l)i»  time  i))xwtateH  were  to  be  burnt  to  death.  DoiibtleNS  the 
iiretturvation  of  C'hrisliunity,  un  u  iiutionul  rolifrion,  i»,  abHtrat-tcd  t^m  its  own 
intrinsie  trutb,  of  tbu  utmost  c:ou»M|ut!nca  to  the  i-ivil  ittato:  wbich  a  ainglu  iii- 
Htikiu-e  will  Bufliuicntij-  dumonxtnite.  The  belief  of  a  l^ture  hiuic  of  rewards 
und  puniHiimentH,  tlie  ontertainin;;  junt  ideas  of  tbe  moral  attributes  uf  the  Hu- 
invnie  Being,  und  a  lirm  ])entua>'ioii  tbut  lie  Biii>oi-intendH  and  will  finallj-  com- 
peuKulc  every  action  in  hiiniun  life,  (ull  wbitli  are  clearly  revealed  in  the 
doclrineH,  aim  forcibly  inculcated  by  the  prcceptH,  of  our  Saviour  Chrixt,)  tlie«« 
are  the  grand  limndnlion  of  all  juilicial  oaiha ;  which  call  Uod  to  witncHs  thv 
trutli  of  those  tacts,  which  p<.Tlui|>i9  may  be  only  known  to  him  and  the  party 
•441  **1'-''*^"'|C>  ^"  moral  evidence,  'therefore,  all  eonfidcnco  in  human  veracity. 
■I  must  be  weukeneil  by  upoctUHy  und  overthrown  by  total  inlidelity.(j) 
Wherefore  ull  uft^-onls  to  ChriKtianily,  or  endeuvoura  to  depreciate  its  cfBeucy, 
in  those  who  have  once  iirofenBed  it,  are  highly  deseiTing  of  cenanre.  But  yet 
the  losii  of  life  is  a  hL'sivier  pcnaltj-  than  the  otfencc,  taken  in  a  civil  light,  de- 
BeiTCu;  and  taken  in  a  spiritual  light,  our  laws  have  no  jurisdiction  over  it. 
ThiM  puniKlinieiit  therclurc  htia  long  ago  become  obsolete ;  and  the  olTenco  ol 
apoAtasy  was  for  a  long  time  the  object  only  of  the  ecclesianticul  courts,  wbicb 
corrected  the  offender  pro  stilutc  artimec.  But  about  the  close  of  the  last  ccntuij 
the  civil  liberties  to  which  we  were  then  restored  being  used  as  a  cloak  of  ma- 
lieiouHnt^s,  and  the  most  lioi-rid  do(.-trines,  Hubventivo  of  all  religion,  being  pub- 
licly avowed  both  in  discourse  and  writings,  it  was  thought  necessary  again  litr 
the  civil  ]>ower  to  inler])OMe  by  not  admitting  those  mi8creantB(A)  to  the  pri- 
vileges of  society  who  maintained  such  princi])les  as  destroyed  all  moral  obliga- 
tion. To  this  end  it  was  enacted,  by  statute  i)  &  10  W.  III.  c.  3a.  that  if  any 
1)0i-tu)n  educated  in,  or  having  made  profbssion  of,  the  Christian  religion,  sliall, 
>y  writing,  printing,  teaching,  or  advised  sneaking,  den;y'  the  Christian  religion 
to  be  true,  or  the  holy  scri]>tures  to  be  of  divine  authoritj-,  he  shall  upon  the 
first  ofTeucc  bo  rendered  incapable  to  hold  any  oHiec  or  place  of  trust ;  and  for 
the  second  bo  rendered  incupable  of  bringing  any  action,  being  mianlian,  ex- 
ecutor, legatee,  or  purchasor  of  lands,  and  shall  suffer  thrive  yearn'  impriaonment 
without  bail.  To  give  mom,  however,  for  repentance,  if,  within  tour  months 
aller  the  lirst  conviction,  the  delinquent  will  in  open  court  publicly  renounce  his 
error,  ho  is  discharged  tor  that  oiiee  fi-om  all  dieubiliticB. 

II.  A  second  ott'ence  is  that  of  heresy,  which  consists  not  in  a  total  denial  of 
*451  ^''ristianity,  but  of  some  of  its  essential  'doclrincs  publicly  and  obsti- 
■1  nately  avowed;  being  defined  by  .Sir  Matthew  Hale,  "aenlentia  rrrwn 
dimnarvm  humano  sensu  excoijitala,  palam  liocta  et  pertinaciter  dffejua.'\i')  And 
hero  it  must  also  bo  ucknowledged  that  particular  modes  of  belief  or  unbelief, 
not  tending  to  overturn  Christianity  itself,  or  to  sap  tho  foundations  of  morality, 
are  by  no  means  tho  object  of  coercion  by  tbe  civil  magiBtrato.  What  doetHnes 
ahall  thercfbre  bo  a<lJQ<lged  hereby  was  lelV  by  our  old  constitution  to  the  deter- 


heresy  was  lei 
al  judge ;  who 


mination  of  the  ecclesiastical  judge;  who  had  herein  a  most  arbitrary'  latitude 
allowed  him.  For  tho  geneiiil  dctinition  of  a  heretic  given  hi'  Lyndcwode.(it) 
extends  to  tho  smallest  deviation  from  the  doctrines  of  holy  churcli;  "haretiemt 
est  qui  dubittit  defiilf  ciitlmlk-a,  et  qui  negligit  scrvnre  ea,  quet  Romana  eccleida  ttotvil, 
aeusermreJecreverai."  Or.asthostatutei  Hen. IV. c.  15 oxpreBocs  it  in  English, 
"  teachers  of  erroneous  opinions,  lontiiiry  to  the  faith  and  blessed  determina- 
tions of  tho  holy  chunrh.''  Very  contrary  this  to  tho  usage  of  tho  tir»t  general 
councils,  which  defined  all  heretical  dtwtrincs  with  tho  utmost  precision  and  ex- 
actness. And  vhat  ought  to  have  alleviated  tho  punishment,  tbe  uncertainty 
of  the  crime,  seems  to  have  enhanced  it  in  thone  days  of  blind  zeal  and  pious 
enielty.  It  is  true  tliat  tho  sanetimonioua  hypocrisy  of  the  canonists  went  at 
V)  r.  a,  c.  •.  ip" 

lf\  llOn  am  lyAlinHI  hat,  q>iit  rrfil,  enni   tHl-Htia'.      I"'- 
HHii  nmff.!  .ilmninir  JwTfiiniwtii:  •/»»•>!»  lelnlii  lint        (* 
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^  BO  fiirthcr  thmn  enjoining  penance,  oxcommunication,  and  ecclesiastical 
riTBiion  for  heresy ;  thougn  afterwards  thoy  proceeded  boldly  to  imprisoB- 
K  by  the  ordinary,  and  confiscation  of  goods  la  pio9  uses.  Bat  in  the  mean 
a  they  had  prevailed  upon  the  weakness  of  bigoted  princes  to  make  the  ciTil 
per  aabservient  to  thoir  purposes,  by  makin|B^  heresy  not  only  a  temporal  bat 
a  a  capital  offence :  the  Komish  ecclesiastics  determining,  without  appeal, 
iterer  they  pleased  to  be  heresy,  and  shifting  off  to  the  secular  arm  the 
im  and  drudgery  of  executions ;  with  which  they  themselves  were  too  tender 
delicate  to  intermeddle.  Nay,  they  pretended  to  intercede  and  pray  on  be- 
Tof  the  convicted  heretic,  ut  citra  mortis  periculum  iententia  circa  cyoh  modb^ 
\r;(l)  well  ^knowing  at  the  same  time  that  thev  were  delivering  the  r^A/tt 
appy  victim  to  certain  death,  llence  the  capital  punishments  inflicted  ^ 
the  antient  Donatists  and  Manich»ans  by  tne  emperors  Theodosins  and  Joa- 
an:(m)  hence  also  the  constitution  of  the  emperor  Frederic,  mentioned  by 
idewode,(ii)  adjudging  all  persons,  without  distinction,  to  be  burned  with  fire 
»  were  convicted  of  hercHy  by  the  ecclesiastical  judge.  The  same  emperor, 
aother  constitution,(o)  onlained  that  if  any  temporal  lord,  when  admonishea 
the  churt*h,  should  neglect  to  clear  his  territories  of  heretics  within  a  year,  it 
lid  be  lawAil  for  good  catholics  to  seiae  and  occupy  the  lands  and  utterly  to 
rrminatc  the  heretical  posseAAors.  And  upon  this  foundation  was  built  that 
itrmry  power,  so  long  claimed  and  so  fatally  exerted  by  the  pope,  of  dis- 
ing  even  of  the  kingdoms  of  refractory  princes  to  more  dutiAil  sons  of  the 
ivh.  The  immediate  event  of  this  conBtitution  was  something  singular,and 
f  serve  to  illuHtrato  at  once  the  gratitude  of  the  holv  see  and  the  just  punish- 
li  of  the  royal  bigot :  for  upon  the  authority  of  this  very  constitution  the 
e  alterwanls  oxj»elle<l  thi?*  ver}'  emperor  Frederic  from  his  kingdom  of 
ly  and  gavt*  it  to  Charles  of  Am«»n.(^) 

'bristianity  being  thuH  deformeJ  by  the  demon  of  persecution  upon  the  con- 
nt.  we  eannot  ex[KH't  that  our  own  iwland  should  be  entirely  free  from  the 
le  s<-oiirge.  And  therefore  we  find  among  our  antient  precedents(9)  a  writ 
tirnftrff  otmhunndo^  which  is  thought  by  some  to  bo  as  antient  as  the  common 
iiiH'lf.  Ilowt'ver.  it  appears  fi-om  thonee  that  the  conviction  of  heresy  by 
common  law  wsis  not  in  any  m'tty  ecelesiaHtical  court,  but  before  the  arcn- 
lop  hiniA«*h'  in  a  provincial  nynod  ;  and  that  the  delinquent  was  delivered 
r  to  the  kin;^  to  <lo  uh  he  Khould  ])lease  with  him ;  bo  that  the  crown  had  a 
trol  over  the  spiritual  power,  and  might  pardon  the  convict  by  issuing  no 
re^  ai^ainst  bini ;  the  writ  de  hteretico  comburendo  being  not  a  writ  of  coursOy 
iiMuin:;  only  bv  the  Hpt»cial  direction  of  the  king  in  council.(r) 
But  in  the  reign  of  Henry  the  Fourth,  when  the  eyes  of  the  Christian  j.^.. 
•id  U-iTau  to  open,  and  the  seeds  of  the  Protestant  religion  (^though  under  *- 
opprobrious  name  of  lollardy)/()  took  nK>t  in  this  kingdom;  the  clerg^\  taking 
antat^e  tmm  the  king's  dubious  title  to  demand  an  increase  of  their  own  power, 
iine<i  an  act  of  parliaments^)  which  sharpene<l  the  edge  of  persecution  to  ita 
M>*t  keenncHH.  For  by  that  statute  the  diocesan  alone,  without  the  interven- 
I  of  a  Byn<Hl.  might  convict  of  heretical  tenets;  and  unless  the  convict  ab- 
»d  his  opinions,  or  if  alter  abjuration  he  relapseii,  the  sheriff  was  bound  ex 
io,  if  riMpiired  by  the  bishop,  to  commit  the  unhappy  victim  to  the  flameay 
bout  waiting  for  the  consent  of  the  crown.  Hy  the  Htatute  2  Hen.  V.  c.  7, 
irdy  was  aUo  matle  a  temporal  offence  and  indictable  in  the  king's  courts; 
ch'did  not  thereby  gain  an  exclusive,  but  only  a  concurrent,  jurisdiction  with 
bi»hopV  coiksistory. 

J\crwanli9.  when  the  final  reformation  of  religion  began  to  advance,  the 
rer  of  the  ecclesiastics  was  somewliat  m<xlenited ;  for  though  what  heresy  tif 
\  not  then  precisely  defined,  yet  we  were  told  in  Home  points  what  it*  is  not: 

m  iy^vtUt.  I.  &,  t.  40,  r.  37.  t•^  9o  rtllM.  iin<  ttnm  hHmm,  or  Un^  («a  Utwuitgg 

<••  t\td  1. 1.  tit.  ft.  which  WM  «ftvrv«r(|«  ifovteiid  In  or4tr  to  i«<ttfjr  tW  kmrmlm§ 

(•>  r.  4f  kmrftttu.  14  ibem.  V|«tt    xM   an.)  b«t  ttxm  o»Walt<^  LuUitMi  ft 
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the  BtatnU  25  Hen.  VIII.  c.  14  (Iccliii'in^  thiit  ofTi'nceR  a^inst  the  sco  of  Rome 
are  not  horcBy,  and  llic  ui-dinary  buinjt  tlu'roUy  roHtraiiied  t'n>m  procvedin;;  in 
any  case  upon  mere  suppiciim  ;  tliat  in,  uiiIch  tlic  piirty  bo  nLi-iiHed  by  two  cre- 
dible witnoMwA,  or  an  indirtnivnt  of  hert'ity  bo  fimt  pi-uvioiidly  fiinnd  in  the 
king's  courts  ol'  common  J»w.  And  yet  tho  spirit  of  pt'n»WMiton  was  not  tin'ii 
ahated,  but  only  divi-rtcil  into  a  hiy  c-banncl.  For  in  aix  years  ntterwurdrt,  hy 
etalute  81  Hen.  VIII.  c.  14,  tbc  blito<ly  law  of  tlic  nix  urtick-M  wan.  made,  whicn 
established  tlte  six  niO(>t  contoHicd  j>oints  of  poperj*,  transiihstantiation.  com- 
munion in  one  kind,  tlie  tclibuoy  of  llio  eU-rfip.',  nioiiawtic  vows,  tho  Miorilii-c  oT 
the  niasH,  and  auricular  confL'Msion  ;  whicli  j>oii'its  wi-ro  >' dele rmi nod  and  roiiolved 
*481  '•y  ^''^^  most  ♦fjodly  study,  pain,  and  traviiil  of  his  majesty:  for  which 
■I  hia  most  humble  and  oU'iIicnt  subjects,  tbv  lords  spiritunl  and  toniporat, 
and  the  commons  in  juirliaincnt  axsombU'd,  did  not  oidy  rondor  and  f^vo  unto 
his  higbnosH  their  most  higb  nnd  hearty  tlianks."  but  did  also  onaet  and  dpclaro 
all  oi>piigners  of  tbe  first  to  bo  hcivtics,  and  to  be  burned  witb  firo;  and  of  the 
five  toHt  to  be  felons,  and  to  snlTcr  death.  The  same  statute  cstaiilished  a  new 
and  mixed  jurisdiction  of  clt-rfry  and  laity  Ibr  the  trial  and  eonvietiun  of  here- 
tics; the  reigning  jirince  ln'in^f  tbon  eiiualty  intent  on  dcMtroyinf;  the  anpre- 
nacy  of  tlie  bishops  of  lloine  and  establishing  all  other  their  corruptions  of  the 
Chnalian  i-elif|;it)n. 

I  ahall  not  perplex  thi.n  detail  with  the  rarioas  repeals  and  revivals  of  theM 
sanguinary  laws  in  the  two  wueeeediiig  reigns ;  but  shall  pnn-eed  directly  to  the 
reign  of  queen  Kliznbetb ;  when  the  reformation  was  finally  established  with 
temper  and  decency,  unsallied  with  ]iarty  rancour  or  {wrsonal  caprice  and  re- 
Beutment.  By  statute  1  Eliz.  c.  I,  all  former  statutes  i-eiating  to  heresy  are 
repealed,  which  leaves  tho  jurisdiction  of  heresy  as  it  stood  at  common  law; 
viz.,  as  to  tbe  infliction  of  common  it/nsurcs  in  tbe  ecclesiastical  courts ;  and,  in 
ease  of  burning  the  heretic,  in  tho  provincial  senate  only.(u)  Sir  Matthew 
Hale  is  indeed  of  a  diD'erciit  opinion,  and  holds  that  such  power  resided  in  the 
dioce!<an  also,  tbou^b  lie  agrees  that  in  cither  case  the  writ  tie  harftico  cfimbu- 
rendo  was  not  demandabic  of  common  right,  but  granlablo  or  otherwise  merely 
at  the  king's  discretion.(i*)  But  tlic  principal  point  now  gained  was  that  by 
this  statute  a  boundarj-  is  for  the  first  time  set  to  what  shall  be  accounted 
horesj';  nothing  for  tbe  future  being  to  be  so  determined  hut  only  such  tenets 
which  have  been  heretofore  so  declared,  1.  By  tho  words  of  the  ennoiiii'al 
scriptures;  2,  By  the  first  lour  general  councils,  or  such  others  as  have  only 
USCQ  thowordsof  tlie  holy  scriptures;  or,  H.  Which  shall  hereafter  be  so  dcebriNl 
by  the  parliament  with  tho  assent  of  tbc  clergy  in  convocation.  Thus  was 
heresy  reduced  to  a  gn^uter  certainty  than  before;  though  it  might  not  have  bceu 
tbc  worse  to  have  defined  it  in  terms  still  more  precise  and  particular :  as  a  man 
*401  continued  Ktill  ^liable  to  be  burned  for  what  perhaps  be  did  not  under^ 
^  stand  to  bo  bi-n.'sy  till  the  ecclesiastical  judge  so  interpreted  the  words  of 
tbe  canonical  scriptures. 

For  the  writ  df  harrctico  comburendo  remained  still  in  force ;  and  wc  have  in- 
stances of  its  being  put  in  execution  apnn  two  anabaptists  in  tbe  scvcntoenth 
of  Elizabeth,  and  two  Arians  in  the  ninth  of  James  the  First.  But  it  waa 
totally  abolishttd,  and  heresy  again  subjected  only  to  eeelcsiastical  correction 
pro  stilutf  anima;  by  virtue  of  the  statute  29  Cur.  II.  c.  0.  For  in  one  and  the 
same  reign  our  lands  were  deliven>d  thim  the  slaver}'  of  militaiy  tcnnroa,  oar 
bodies  from  arbitrary  imprisfmment  by  the  habeas  ro^ma  Wl,  ani  our  minds 
from  the  tyranny  of  sapcrsliljuus  hi gotrj' by  demolishing  this  last  badge  of 
persecution  in  the  English  law. 

In  what  I  have  now  said.  I  would  not  be  understood  to  derosate  fVom  the 
just  rights  of  the  national  church,  or  to  favour  a  loose  latitude  of  propaeaiing 
any  rude  undigested  sentiments  in  religious  matters.  Of  propagating,  I  say; 
for  the  bare  entertaining  them,  without  an  endeavonr  to  diflbae  them,  seenis 
hardly  cogntEable  by  any  human  authority.  1  oidy  mean  lo  illnstrato  the  »• 
cellenco  of  our  present  establishment,  by  looking  back  to  former  time*.    Evety 

C|«Urp,S3.    12Ilr|i.H^K.  (•)  1  lU.  F.  G:  Ml, 
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thing  is  now  ns  it  should  be,  with  respect  to  the  spiritasl  eognizsnce  snd 
•piritonl  panishmont  of  heresy :  unless,  perhaps,  that  the  crime  oofffat  to  be 
More  strictly  defined,  and  no  prosocation  permitted,  even  in  the  eociesiastieal 
courts,  till  the  tenets  in  Question  are  by  proper  authority  previously  declared 
to  be  heretical.  Under  ttiese  restrictions,  it  seems  necessary  for  the  support 
of  the  national  religion  that  the  officers  of  the  church  should  have  power  to 
esnsure  heretics,  yet  not  to  harass  thom  with  temporal  penalties,  much  less  to 
fzterminate  or  destroy  them.  The  icgitdature  hath  indeed  thought  it  proper 
that  the  civil  magistrate  sliould  again  interpose  with  regard  to  one  species  of 
heresy  very  prevalent  in  modem  times ;  for,  by  statute  0  ft  10  W.  III.  c.  82,  if 
lay  person  educated  in  the  Christian  religion,  or  professing  the  same,  shall,  by 
vriting.  printing,  teaching,  or  advised  speaking,  deny  any  one  of  the  persons 
of  the  Holy  Trinity  to  be  God,  or  maintain  that  there  are  *more  (Sods  ^^^ 
than  one,  he  shall  undergo  the  same  penalties  and  incapacities  which  were  *- 
jasi  now  mentioned  to  be  inflicted  on  apostasy  by  the  Bame  statute.'  And 
tkos  much  for  the  crime  of  heresy. 

HI.  Another  species  of  ofTencos  agaiuBt  religion  are  those  which  ailbet  the 
tgabiished  church.  And  these  are  either  positive  or  negative :  positive,  by  re- 
filing its  ordinances;  or  negative,  by  non-conformity  to  its  worship.  Of  Doth 
of  these  in  their  order.  % 

I.  And.  first,  of  the  offence  of  reviling  the  ordinances  of  the  church.  This  is 
I  crime  of  a  much  growier  nature  than  the  other  of  mere  non-conformityi 
«N«  it  carries  with  it  the  utmo8t  indecency,  arrogance,  and  ingratitude:  indie* 
c«iH*v,  by  setting  up  private  judgment  in  virulent  and  factious  opposition  tc» 
pablic  authority ;  arn>gance,  by  treating  with  contempt  and  rudeness  what  has 
it  IfSKt  a  better  ehnnc*e  to  he  right  than  the  Hingalar  notionn  of  any  particular 
man;  mfi<i  ingratitude,  by  (icnving  thnt  iiuhilgonce  and  uiKlisturboci  liberty  of 
^lnf^•ii•Il(•e  to  the  meinberH  of  the  national  churi'h  which  the  retainers  to  every 
prtiy  conventicle  enjoy.  However,  it  is  ])rovi(ied,  by  statutes  1  Eiiw.  VI.  c.  i, 
io<l  1  Klis.  c.  1,  that  whoever  reviicB  the  Hiicrament  of  the  Lord'H  supper  shall 
W I  >iin  lulled  by  tine  and  imprisonment;  and,  by  the  statute  1  Klis.  c.  2,  if  any 
minister  shall  A|K»ak  any  thin^  in  derogation  fh)m  tlie  b<»ok  of  common  prayer, 
Iw  •hall,  it*  not  Iwneticed.  Ik?  im])risoned  one  year  for  the  first  otTence,  and  for 
lif^  for  the  sei*on<i ;  and  if  he  l>e  benefi<'eii,  lie  shall  for  the  first  offence  be 
impn<Mined  six  months,  and  forfeit  a  year's  value  of  his  l>enefice;  for  the^ 
v«i»nd  oflfence  he  shall  he  deprivecl,  and  suffer  one  year's  imprisonment;  and 
fertile  thinl  shall  in  like  manner  l>e  deprived,  and  suffer  imprisonment  for  life. 
Ant)  if  /fny  prrxon  whatsoever  shall,  in  plays,  songs,  or  other  open  words,  speak 
iBT  thinj^  in  derogation,  <iepr:ivini^.  or  despi^ing  of  said  book,  or  shall  forcibly 
prvvent  the  reading  of  it,  or  cause  any  other  service  to  In?  used  in  its  stead,  he 
*^\\  forfeit  for  the  first  otTence  a  hundnnl  marks;  for  the  second,  four  hun- 
<lr^J ;  ami  for  the  third  shall  forfeit  all  his  gfMMls  and  chattels,  and  suffer  im- 
pri'-mment  tor  life.*  *TheHe  i>enalties  wen*  fnime<l  in  the  infancy  of  our  r^t^t 
pr^vrfit  establishment,  when  the  disciples  of  Home  an<l  of  Geneva  united  *- 
'•&  ioveighini;  with  the  utmost  bitterness  against  the  English  liturg}';  and  the 
Wit»f  of  thene  laws  (for  they  seldom,  if  ever,  were  fully  execute<l)  proved  a 
fviAripal  means,  under  Providence,  of  pn»ser\*ing  the  purity  as  well  as  decency 
^  oor  national  w«>rship.  Nor  can  their  continuance  to  this  time  (of  the  milder 
P'lttJtHn  at  least)  be  thought  too  severe  and  intolerant;  so  far  as  they  are 

■rrii»  »tAtut4>  htkA  lMH»n  rejiojihHl,  n*  f:ir  iim  it  afffot*  Unituriau*  only.  I»v  the  53  Geo.  III. 
<  I'**.  IVB««-cutionii  for  r«*viliu);  th**  Trinity  S4»«>tn  in  have  b«H^n  ffoticTuily  framed  on  the 
^^mturactuin  of  tho  rnimnon  law.  The  1<  k  lo  W.  MI.  hun  not  altored  the  common  law 
**  to  tW  otfeticx*  of  bUnnhemy,  hut  only  fciven  a  ouniulativo  puniHhment.  An<l  it  seenw 
^»  iW  U  iieo.  111.  o.  ((V(l  (l«M*rt  not  alter  tht»  c*<»niinon  Uw.  Iiut  only  removea  the  penal- 
tMi  im|^k«cd  upon  pemomi  4l<*nytn^  the  Trinity  hy  *.)  A  10  W.  III.  c.  3J,  ami  extends  to 
Hirh  |fpr«on«  the  U^ncfitM  (*onfi'rrtM|  ii|>on  all  other  Prott^tant  iliti»entort,  bv  1  W.  and  H* 
L  I  c.  IS.    1  Bar.  A  CrM.  Sti.— 4*iiiTTr. 

'This  rtatntA  of  1  Elii.  o.  1!  was  rei>ealcd.  m  far  oa  relates  to  Protestant  diatenters,  hf 
tU  31 0«o.  IIL  c.  32»  s.  3.— C'uirrr. 
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levelled  at  theofTenco,  not  of  f/iinA/fii;  differently  from  thonntionalcfanrch,  but  of 
railing  at  that  cliun-li  und  oOstructimj  its  ordinances  tor  not  nnbrnitting  its  public 
judgment  to  iho  private  opinion  of  otliom.  For,  thoufrh  it  is  clear  th&t  no  re- 
atruint  should  be  laid  upon  rational  and  diitpatwionate  disuusnions  of  the  recti- 
tude und  propriety  of  the  tiHtubliehed  mode  of  worship,  yet  contnmely  and 
contempt  aro  what  no  CHtubliBbment  can  tolenite.(tc)  A  rigid  attachment  to 
tritles,  and  un  intffinperute  zeal  for  rcfbrnnnfr  them,  are  equally  ridiculous  and 
absurd;  but  the  latter  is  at  jH-csent  the  lexs  excusable,  because  f\*om  politieid 
reasons,  sufficiently  hinted  at  in  a  former  Tolume,(a)  it  would  now  be  extremely 
unadviiiiiblc  to  make  any  altenilionH  in  the  sen-ice  of  tho  church;  unless  by  its 
own  consent,  or  unless  it  can  be  shown  that  some  manifest  impiety  or  shockiog 
absni'dity  will  follow  fi-om  continuing  the  pi-cscRt  tbrms. 

'  2.  Xon-conforpuily  to  the  woi-whip  of  the  church  is  the  other  or  negatitc 
branch  of  thi.t  offence.  Aii'l  for  this  thei-o  in  much  more  to  be  pleaded  than  for 
tho  former  J  being  a  matter  of  privute  consciciicc,  to  tho  scruples  of  which  our 
prcHcnt  laws  have  xbown  a  very  just  and  ('hristian  indulficncc.  For  undoubtedly 
all  persecution  and  oppresi^ion  of  weak  consciences,  on  the  score  of  rcligiou 
persuasions,  aro  hi^rhly  unjuis  till  able  upon  ever}'  principle  of  natural  reason, 
civil  liborty,  or  sound  relifjion.  But  care  must  Iw  taken  not  to  carry  this  indul- 
,.,,.     jrencc    into   such   extremot    us    may  endan^^r   *tho    national    chnrcb: 

"-I  there  is  always  n  ditli<i-enco  to  be  made  between  toleration  and  esta- 
blish men  t. 

Non-confonnists  are  of  two  sorts:  first,  such  as  absent  themselves  from  divint 
worship  in  tlie  established  church,  through  total  irreliL'ion,  and  attend  the  ser- 
vice of  no  other  persiuisitm.  Those,  by  tlie  statutes  of  1  Etis.  c.  2,  2'd  Elia.  e.  1, 
and  3  Jqc.  I.  c.  4,  forfeit  one  shillinj;  to  the  poor  over^'  Lord's  day  they  so  ab- 
sent themselves,  unit  'M.  to  the  kin^  if  they  continue  such  default  fur  a  month 
together.  And  if  they  keep  any  inmate,  thus  irreligiously  disposed,  in  their 
bouses,  they  forfeit  Hit.  per  month. 

Tho  second  s|)ccics  of  non-conformists  are  those  who  offend  through  a  mis- 
taken or  per\'erHe  zeal.  Kuch  were  esteemed  by  our  laws,  enacted  since  tbe 
time  of  the  reformation,  to  be  jmpisfs  and  Protestant  dissenters;  both  of  which 
were  supposed  to  be  equally  schisnmtics  in  not  communicating  with  ths 
national  church ;  with  this  dittcrcnce,  that  the  papists  divided  fVom  it  upon  ma- 
terial, though  erroneous,  ivas<ms  ;  but  many  of  the  dissenters  upon  matters  of 
inilitl'erence,  or,  in  other  words.  up(m  no  reason  nt  all.  Yet  ccrtoinly  onr  ance^ 
tors  were  mistaken  in  their  plans  of  eompulsion  and  intolerance.  Tho  sin  of 
schism,  us  suirh,  is  by  no  means  the  object  of  temjmnil  coercion  and  punishment 
If,  thniugh  weakness  of  intellect,  thnmirb  misdirected  piety,  through  pervera^ 
ncss  and  acerbity  of  temi>cr,  or  (which  is  often  tho  ease)  through  a  prospect  of 
secular  advantage  in  henling  with  a  party,  men  quarrel  with  the  eeclesmstical 
establish  men  t,  the  civil  magistrate  has  nothing  to  do  with  it,  unless  their  tenets 
anil  jn-actice  arc  such  us  threaten  ruin  or  disturbance  to  the  stnt«.  lie  is  bound 
indeed  to  ])rotect  the  eslahlished  church ;  and,  if  this  can  be  bettor  cfTected  by 
admitting  none  but  its  genuine  memliers  to  offices  of  trust  and  emolument,  h« 
is  certainly  at  MIktiv  ko  to  do :  the  diM{HMul  of  offices  being  matter  of  favonr 
and  iliscretion.  But,  this  ^mint  being  once  secured,  all  peraecution  for  divenitj 
of  opiiii(ms,  however  riiiinilons  or  absurd  tlicj'  may  be,  is  contrxr^-  to  oveiT 
principle  of  sound  policy  and  civil  fn'cdom.  The  names  and  su bora t nation  of 
•5;n     "'"  '^'''•''W''  ''"■'  p'^-tui-e  of  devotion,  the  materials  and  •colour  of  the 

'  -I  minister's  garment,  the  joining  in  a  known  or  unknown  form  of  pra]'er, 
and  other  matters  of  the  sami'  kiml,  must  be  left  to  tho  option  of  every  mau'< 
private  judgment. 
V  With  reganl,  therefVirc.  to  Prott-xtant  rf/MenfCTS,  although  tho  experiencv  of 
their  turbulent  dis]>osition  in  former  times  occasioned  several  disabilities  and 
restrictions  (which  I  shall  not  undertake  to  justit^')  to  be  laid  upon  then  \tj 
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mbondanoe  of  sUtoies/y)  yet  at  length  the  legislature,  with  a  spirit  of  tnae 
na^animity,  extendea  that  indulgence  to  these  sectaries  which  thev  them- 
•elvctf,  when  in  i>ower,  had  held  to  be  countenancing  schism  and  denied  to  the 
charch  of  Knghind.(;)  The  penalties  are  conditionally  suspended  by  the  statute 
1  W.  and  M.  st.  1,  c.  18,  *'for  exempting  their  migestios'  Protestant  subjects,  dis- 
•eoiing  from  the  church  of  England,  from  the  penalties  of  certain  laws,"  eom- 
monlv  called  the  toleration  act ;  which  is  contirmed  by  the  statute  10  Anne,  c.  2, 
and  declares  that  neither  the  laws  above  mentioned,  nor  the  statutes  1  £lia.  e.  2, 
I  14«  3  Jac.  I.  c.  4  &  5,  nor  any  other  penal  laws  made  against  popish  recu- 
lantx.  (except  the  tcHt  acts,)  shall  extend  to  any  dissenters  other  than  papists 
and  such  as  deny  the  Trinity :  provided,  1.  that  they  take  the  oaths  of  alle- 
pance  and  supremacy*  (or  make  a  similar  affirmation,  bein^  Quaker8)(a)  and 
bubsicribe  the  declaration  againHt  poper}' ;  2.  that  they  repair  to  some  congre* 
Itation  eortided  to  and  registered  in  trie  court  of  the  bishop  or  archdeacon,  or  at 
the  county  Hessions ;  8.  that  the  doors  of  such  meeting-house  shall  bo  unlocked, 
onbarriNi,  and  unbolted ;  in  default  of  which  the  persons  meeting  there  are  still 
liable  to  all  the  penalties  of  the  former  acts.  Dissenting  teachers,  in  order  to  be 
exempted  from  the  penalties  of  the  statutes  13  &  14  Car.  II.  c.  4, 15  Car.  11.  c. 
fi,  17  Car.  II.  c.  2,  and  22  Car.  II.  c.  1,  are  also  to  subscribe  the  articles  of  re- 
lii;ion  mentioned  in  the  statute  13  Elis.  c.  12,  (which  only  concern  the  confession 
of  the  trueC*hristian  faith  and  the  doctrine  of  the  sacraments,)  with  an  express 
except it>ii  *of  those  relating  to  the  government  and  powers  of  the  church  r*K± 
and  to  infant  baptism;  or,  if  thc^-  scruple  subscriuing  the  same,  shall  ■- 
make  and  subscribe  the  (ieclaration  prc4cril>ed  by  statute  19  Geo.  III.  o.  44, 
pn»li'^sin;j  ihemKclvcM  to  he  (Mirii^tianH  and  Pn>tcftUint.H,  and  that  they  believe 
ihc  ^4.-ri{)tureM  to  contain  tiio  n*vealo<i  will  of  (.iod,  and  to  be  the  rule  of  doctrine 
ii!<l  practice.  Tiius,  tliou^^li  the  crime  of  uon-confonnity  is  by  no  means  uni- 
versally abn>:j^te<l,  it  is  hUrt|>en(led  and  ceases  to  exist  with  reganl  to  those 
iV.toslant  dissenters  tltirin^  their  compliance  with  the  conditions  imposed  by 
tbtrfK*  aet^ :  and,  under  these  conditions,  all  persons,  who  will  ap])rove  themselves 
ri'»  |i:»pi<»t-*  or  «)p|Mii^ners  of  the  Trinity,  are  lefl  at  full  liberty  to  act  as  their 
^•n■^•ien^vs  sliall  direct  thoni  in  the  matter  of  rt»ligious  worship.  And  if  any 
j«*TM»n  shall  wilfully,  nialicit»u>ly,  or  contemptuously  disturb  any  c<»ngregatioii 
a«M*tjibli'd  in  any  chureli  or  permitted  meeting-housi',  or  shall  misiist*  an^' 
r*i>*4fher  or  leaeher  then*,  he  sluill  (l»y  virtue  of  the  same  statute,  1  W.  &  M.) 
U  Ufnnd  over  to  the  sessions  of  the  peace  an<l  fort'eit  twenty  j>ound».*  But,  by 
ttdtuto  r»  f  ri*o.  I.  e.  4.  no  mayor  or  principal  nia«;istrate  must  appear  at  any  dis- 
K'OtiniT  moftinjLj  with  the  ensigns  of  his  ortice.(/0  on  pain  of  disability  to  hold 
that  nr  any  other  i)ffiee :  the  legislalun*  judging  it  a  matter  of  propriety  that  a 
m-'-ie  of  WDr^hip  set  up  in  o]>position  to  the  national,  when  allowed  to  be  exer- 
«i**<l  in  pt»aee,  should  he  exercised  also  with  decency,  gratitude,  and  humility. 
I>i*Mrriters  also,  who  subscribe  th«»  declaration  of  the  act  11)  (11*0.  III.,  are  ex- 
fotpt^'l  nnlt'ss  in  the  case  of  endowed  sch<»<»N  and  colleges)  tVom  the  |H»nalties 
••f  the  statutes  l:^  A  14  Car.  II.  c.  4.  and  17  Car.  II.  e.  2,  which  prohibit  /upon 
pain  of  tine  and  im])risonnient)  all  persons  fnun  teaching  school,  unless  they  bo 

»  a  nj.  r.  1.     3  li:f.  c.  «.     U  i:iir  r.  1.     -a  Cat.  II.         (•   >'<•«•  «tat  <«  Hm>  I.  r.  ^ 
«■  I  (*■  >ir  llom|iltrvy  Kilwtn,  •  \ani  m-«Tnr  oC  f^nwlim.  Im4 

•  TV.rl-a  arw  ••<  !A4A  •t«*ft>r>»  rtt'^li  InflirtMl  lmpii«*o-      th-  tmpi  ikl-iM'i*,  mm^n  •fttr  Ihm  l>i|rrtn«>n  ■et,  !•»  »•  to  * 


»'•«  1*  h'f  r  '  II  fb»- fh  nl  'ff.  Ill  •.  ,i'i,|  |Hvu  if*  |fiiil-  l*r»'*''\f 'nui  ni.i-tinir-l  !•»«•«•  In  h'«  Hirnialillt-*:  «hirb  li 
*M  •  d»^  t  **••»■' l«  1.  IB  rt*' of  ifiii.;  ih- Ibnik  iif  t'liiiinvm  alluit  «1  in  !•>  iw>iu  >wi(l.  id  hU  r*t-nf.%  7WV.nii.WrUW 
^•f^  k4  "t:^  IB  •  |44rQr  uC  |iubiH  »ur«hi|i,  liul  (ftliMi  in      Bll«>|{i>rjr  uf  JjcA:  kvcubk  «>n  •  gnMt  lwra»*ihl«UlBi||riMtanL 


■Tocfm«tilute  kii  oflr«»nr<>  within  thi;*  net,  tin*  jwirtv  must  mmf  int'>  the  plnee  of  w 
?^  S  T.  K-  .'»42.     Tln»  **nii<'tni««nt  v^  ro|x«at«»«l.  without  the  wurtU  ••mm«  info/*  in 
*Mo  HI.  r.  l.V>.  ft.  I'J,  whirh  iiii)M>!«cH  tho  hcaviiT  )'«*n:ilty  of  MU,     The  uct  ap|ilt< 
vkrrp  tL«»  cliitiff  U  don**  wilfiillv  and  ot'  iiiinM»H«»  maliciouslv  to  dinturh  tin*  <H>ninr< 


wor«hii». 
the  52 

._,  ,^ , apiiUos  only 

tb«»  chinfT  U  don**  wilfullv  and  ot'  |iiir)M»H«»  inaliciouslv  to  dinturh  th*'  <H>ngrefnition 
•r  mini*^  th**  pn^rher.  /Vr  AJ.Kott.  C.  .1.  i!  B.  AC  «i'.»'.»;  a>\1  wL  IViik**,  K.  1:52.  5T.  R. 
Me.  Esrb  defendant  is  liaMo  to  the  |M>nalty.  r>  T.  H.  542.  An  indietnienC  found  al 
Mviofift  miiv  be  rumored  into  King's  lk*uch  by  prosecutor  before  verdict.  5  T.  R.  642. 
4  M.  4  a  yM».-CaiTTT. 
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licciii*od  by  the  ordinarv,  and  siihscribc  a  declaration  of  eonformity  to  tho 
liturgy  of  the  churdi,  and  rovorenlly  frequent  divine  service,  establisfwd  by  the 
law8  of  this  kin«r(Join.* 

As  to  papiifts,  what  has  been  said  of  the  Protestant  dissenters  would  hold 
*^V\  ^^""^'.V  stron*"^  for  a  general  toleration  of  them  ;  *j»rovided  their  se]iaration 
■»  was  founded  only  upon  difterence  of  opinion  in  religion,  and  their  prin- 
ci])le8  did  not  also  extend  to  a  snbvei'sion  of  the  civil  government.  If  once  thej 
could  be  brought  to  renounce  the  supremac\*  of  the  pope,  they  might  quietly 
cyoy  their  seven  sacraments,  their  purgatory  and  auricular  confession,  th«Mr 
worshi])  of  relics  and  images,  nay,  even  their  transubstantiation.  But  while  they 
acknowledge  a  foreign  power  superior  to  the  sovereignty  of  the  kingdom,  thej 
cannot  com])lain  if  the  laws  of  that  kingdom  will  not  treat  them  upon  tho 
footing  of  good  subjects. 

Let  us  therefore  now  take  a  view  of  the  laws  in  force  against  the  papists; 
who  may  be  divided  into  three  classes,  persons  professing  poper}',  popish  recu- 
sants convict,  and  popish  priests.  L  Persons  profvmng  the  popish  relifjton^ 
besides  the  former  j)enalties  for  not  frequenting  their  parish  ehureh,  are  dis- 
abled from  taking  their  hinds,  cither  by  descent  or  purchase,  after  eighteen 
years  of  age,  until  they  renounce  their  erroi-s;  they  must  at  the  age  of  twenty- 
one  register  their  estates  bi'lbre  acquired,  and  all  future  conveyances  and  wills 
relating  to  them;  they  are  incapable  of  presenting  to  any  advowson,  or  granting 
to  an}'  other  ])erson  any  avoidance  of  the  same;  they  may  not  keep  or  teach 
any  school,  under  pain  of  perjietual  imprisonment;  and  if  they  willingly  say  or 
hear  nmss,  they  forfeit  the  one  two  hundreil,  the  other  one  hundivd  marks, 
and  each  shall  sutier  a  year's  im])risonment.  Thus  much  for  persons  who, 
from  the  misfortune  of  family  ])rejudices  or  otherwise,  have  conceived  an  un- 
hap])y  attachment  to  the  Romish  church  from  their  infancy  and  publicly  pro- 
fess its  eiTors.  But  if  any  evil  industry  is  used  to  rivet  these  errors  upon  tliem, 
if  any  person  sends  anotiier  abroad  to  be  educated  in  the  popish  religion  or  to 
reside  in  any  religious  house  abroad  for  that  purpose,  or  contributes  to  their 


*Tho  13  &  14  Car.  11.  c.  1.  17  ('ar.  II.  c.  2,  and  22  Car.  II.  c.  1,  are  repealed  by  the  52 
Gpo.  III.  r.  \'}'i,  s.  1,  by  which  all  places  of  rcligioiiH  worship  of  Protestants  must  be 
rortific<l  to  tlic  bishop  of  the  dioccso.  or  the  archdeacon  of  the  archdeaconr>\  or  to  the 
justic4's  at  the  gi'iieral  or  quarter  sessions,  and  .shall  ho  also  r<*gistored:  and  a  pi^naltv  to 
tiie  amount  of  1!0/.  and  not  less  tlian  *JOjf.  may  be  inflicted  for  permittiug  mectinpt  in 
places  not  so  ccrtifii'd  or  rcf:i>t«»rcd:  and,  !»y  sc<'t.  4,  every  pe«w>n  teaching  or  preuchiug 
at.  or  Ix'ing  in,  siicli  place  so  ei>rtiH(Ml.  is  exfuipted  from  ]H*na]ties,  as  a  person  who  has 
taken  the  oath  and  mad*'  the  flfclaration  j^n'scribiHl  hy  the  1  W.  &  M.  Bt.  1,  r.  18,  or  any 
a<'t  amending  the  same.  By  s<'ei.  ;'»,  every  one  preaching  or  te.iehing  at  t^ueh  places'© 
certified  shall,  when  reifiiired  hy  a  mafri'ttrate.  take  and  Hubiicril>e.  tho  oath  and  dtH^Ian- 
tion  Hpeciti('<l  in  tht*  ItXieo.  III.  c.  44:  an<l,  if  he  refuse  to  take  it,  lie  must  not  teach  or 
))reaeh,  under  a  penalty  of  not  (>xceedin|i  10/.  nor  less  than  Kkjr.:  but  he  need  not  go 
more  than  iive  miles  frt>m  his  place  of  residence  to  take  such  oath ;  and,  by  sect.  G,  »urh 
]ierson  may  conqK'l  a  ,ju>tiee  to  administer  isuch  oath  to  him,  and  to  attest  his  mb- 
scriptiou  to  such  tleclaration  and  ii'w**  him  a  certificate  thereof.  By  sect.  11,  no  place 
of  jaiblie  meeting  for  religious  worshi]>  must  have  the  doors  fastened,  no  aa  to  preront 
jiersonsi  entering  th«*r4'in  during  the  time  of  such  mi'cting,  under  a  penalty  to  the  teacher 
of  not  excejMling  2<»/.  nor  h-ss  than  10.<f.  By  sect.  13,  the  act  is  not  to  aflect  the  cele- 
bration of  divine  M»rvic«'.  ae<'onling  to  the  rights  of  the  Church  of  England  and  Ireland, 
by  mini.sters  of  such  church,  in  )>lacos  before  then  used  for  that  imrfKiBe,  or  licenced  or 
consecrattnl  by  any  ]>ersnn  sn  to  do.  nor  aileet  the  jurisdiction  of  nisho}ie  or  others  exer- 
cising lawful  autliority  in  the  4-hurc)i  over  the  said  church,  according  to  the  rules  and 
dis<*i]iline  of  the  sani4>  and  to  th«>  laws  of  the  realm.  And.  by  sect.  14,  tlie  act  is  not  to 
extend  to  Quakers,  nor  to  meetings  conv<>ned  by  them,  or  in  any  manner  to  affect  any 
act  relating  to  them.  <'xcept  tho>e  exj»ress]y  al>ove  repealwl. — Chittt, 

By  a  still  more  important  statute,  (1'  Geo.  IV.  c.  17.)  the  former  acts  which  imposea 
the  nec(>ssity  of  receiving  the  sacrament  as  a  test  or  <)ualification  for  holding  corporaticm 
offices  and  emplo\iiients  were  repeal<>d.  and  a  declaration  to  be  made  within  six  months 
after  admittance  in  lieu  of  the  s;icramental  test  is  substituted;  but  the  not  making  the 
de<*laration  which  is  inten<hKl  for  the  protection  of  the  Protestant  Chnrch  renders  the 
appointment  void. — Stewart. 
SG4 
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BMDteiuince  when  there;  *both  the  sender,  the  sent,  and  the  contribntor  r*^ 
ire  disabled  to  sue  in  law  or  equity,  to  be  executor  or  adminifitrator  to  ^ 
inj  person,  to  take  any  legacy  or  deed  of  ^fl,  and  to  bear  any  offioe  in  the 
Mlm,  and  shall  forfeit  all  their  goods  and  chattels,  and  likewise  all  their  real 
Mtate  for  life.  And  where  these  errors  are  also  aggravated  by  apostasy  or 
leiTersion,  where  a  person  is  reconciled  to  the  see  of  Kome,  or  procures  others 
10  be  reconciled,  the  offence  amounts  to  higli  treason.  2.  Popish  recutanU^  eon* 
ricted  in  a  court  of  law  of  not  attending  the  service  of  the  church  of  England, 
ire  saUect  to  the  following  disabilities,  penalties,  and  forfeitures,  over  and  above 
diose  before  mentioned.  They  are  considered  as  persons  excommunicated ; 
diey  can  hold  no  office  or  employment ;  they  must  not  keep  arms  in  their 
booses,  but  the  same  may  be  seized  by  the  justices  of  the  peace;  they  may 
mH  come  within  ten  miles  of  London,  on  pain  of  100/.;  they  can  bring  no 
lelion  at  law,  or  suit  in  equity :  tliey  are  not  permitted  to  travel  above  five 
niles  from  home,  unless  by  license,  upon  pain  of  forfeiting  all  their  g^oods ;  and 
tbey  may  not  come  to  court  under  pain  or  100/.  No  marriage  or  burial  of  such 
reeiuiant,  or  baptism  of  his  cliild,  shall  be  had  otherwise  than  by  the  ministers 
of  the  church  of  England,  under  other  severe  penalties.  A  married  womaui 
when  recusant,  shall  forfeit  two-tliirds  of  her  dower  or  jointure ;  may  not  be 
ixecutrix  or  administratrix  to  her  husband,  nor  have  any  part  of  his  goods; 
nd  during  the  coverture  may  be  kept  in  prison,  unless  her  husband  redeems 
\ut  at  the  rate  of  10/.  a  month,  or  the  third  part  of  all  his  lands.  And,  lastly, 
at  a  feme-covert  recusant  may  be  imprisoned,  so  all  others  must,  within  three 
ttonths  after  conviction,  either  submit  and  renounce  their  errors,  or,  if  ro- 
^\TOi\  juj  to  do  by  four  juHtices,  must  abjure  and  renounce  the  realm  :  and  if 
tbi'V  do  not  do|»urt,  or  it*  thoy  return  witliout  the  king's  license,  they  sliull  be 
rsitty  of  felony,  and  8uf)er  death  as  felons  without  the  benefit  of  clerg}'. 
TLtfTv  is  also  an  inferior  Hi>ocies  of  recusancy,  (refusing  to  make  the  deelaration 
^ain-»l  |K>|K*rv  enjoine«l  hy  statute  30  Car.  II.  st.  2,  when  tondere<l  by  the 
pn'|ivr  nk:i^i>trate.)  whieh,  if  the  party  resides  within  ten  miles  of  London, 
Ouikts  him  an  absolute  recusant  convict ;  or,  if  at  a  greater  distance,  suHi>eiids 
Uffl  tn»m  having  any  seat  in  '*' parliament,  keeping  arms  in  his  house,  or  r*r«T 
lay  bor«o  a)M)ve  the  value  of  tive  i»ouik<ls.  This  is  the  state,  by  the  laws  ^ 
•uv  in  beiiiiCt'f-)  of  a  lay  papist.  But,  8.  The  remaining  s|MKMes  or  degree,  viz., 
M:JtA  pne.*t*,  are  in  a  still  more  dangiTous  condition.  For  by  statute  11  &  12 
w  III.  c.  4.  popish  priests  or  bisliops  celobrating  mass  or  exercising  any  part 
of  their  functions  in  Kn^^land,  except  in  the  houses  of  ambassadors,  are  liable 
to  perpetual  imprisonment.  And,  by  the  statute  27  Kliz.  c.  2,  any  popish  priest, 
U>rn  in  the  dominions  of  the  crown  of  Hngland,  who  shall  come  over  hither 
tr*jm  beyond  sea,  (unle.'ts  driven  by  stress  (»f  weather,  and  tarr^'ing  only  a  rea- 
Kmable  time,)!'/)  or  shall  be  in  jFilngland  three  days  without  conformmg  and 
taking  the  oaths,  is  i^uilty  of  higli  tnnison  :  and  all  [»ersons  harlH>uring  him  are 
gvlty  a€  felony  witliout  the  benefit  of  clergy'. 

Thi4  14  a  short  summary  of  the  laws  against  the  papists,  under  their  three 
•rr«ral  rlasm.'s  of  persons  professing  the  popish  religion,  popish  recusants  con- 
net,  and  popish  priests.  (.)f  which  the  prt»sitient  Montesquieu  ol»serves,(«*) 
that  they  are  so  rigopMis,  though  not  imifessedly  of  the  sunguinan'  kind,  that 
thev  do  all  the  hurt  that  can  ]>ossibly  he  <lone  in  cold  bhxNi.  But  in  answer  to 
this  it  may  be  ol>ser\'ed  ( what  foreigners  who  only  ju<ige  from  our  statute-book 
are  i»o4  fully  apprize<l  of)  that  tliese  laws  are  seldom  exerted  to  their  utmost 
riyn^ir:  and,  indetHl,  if  tliev  were,  it  wouM  Ih»  ver\'  difficult  to  excuse  them. 
F'tr  ihry  are  rather  to  be  accounted  for  fn»ni  tlu'ir  liistory,  and  the  urgency  of 
th«  tim«4  which  pHwluced  them,  than  to  be  approved  (u|M)n  a  cool  n»view)  as  a 
funding  i»vstem  f)f  law.  The  restless  machinations  of  the  Jesuits  during  the 
rtigpot  Kfixabeth,  the  turbulence  and  unca*«ines.s  of  the  papists  umler  the  new 
fslilfkiQS  establishment,  and  the  boldness  of  their  ho|H*s  and  wishes  for  the 


cl.   Xrilla.c.1   2DKlis.c.A.   .V.  Klla.     an-l  A    11  A  12  W.  Ill.r.i.    UAaaiMLlc.li.    10m 
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Bucccssion  of  the  queen  of  Scots,  obliged  the  parliament  to  counteract  bo  dan- 
gerous  a  Bpirit  by  laws  of  a  great,  and  then  perhaps  ncecBsary,  scverit}-.  The 
*581  P^^'d^^'^r^AS<»^  ii^  the  succeeding  reign  struck  a  panic  into '^ James  I., 
J  which  operated  in  different  ways :  it  occasioned  the  enacting  of  new 
laws  against  the  papists,  but  deterred  him  from  putting  them  in  execution. 
The  intrigues  of  queen  Ilenrietta  in  the  reign  of  Charles  I.,  the  prospect  of  a 
popish  ftue<?essor  in  that  of  Charles  II.,  the  assassination-plot  in  the  reign  of 
king  William,  and  the  avowed  claim  of  a  popisli  pretender  to  the  crown  in  that 
and  subsequent  reigns,  will  account  for  the  extension  of  these  penalties  at 
those  several  periods  of  our  histoiy.  But  if  a  time  shall  ever  arrive,  and  pe^ 
haps  it  is  not  very  distant,  when  all  fears  of  a  pretender  shall  have  vanitthed, 
and  the  power  and  influence  of  the  pope  shall  become  feeble,  ridiculous,  and 
despicable  not  on\y  in  England  but  in  every  kingdom  of  Europe,  it  probablv 
would  not  then  be  amiss  to  review  and  soften  these  rigorous  edicts  ;  at  least,  till 
the  civil  principles  of  t!u>  Eomun  Catholics  called  again  upon  the  legislature  to 
renew  them :  for  it  ought  not  to  be  lefl  in  the  breast  of  every  mereilesB  bigot 
to  drag  down  the  vengeance  of  these  occasional  laws  upon  inofTensive,  though 
mistaken,  subjects ;  in  opposition  to  the  lenient  inclination  of  the  civil  magis- 
trate, and  to  the  destruction  of  every  principle  of  toleration  and  religious 
liberty. 

This  hath  partly  been  done  by  statute  18  Geo.  III.  c.  00,  with  re^rd  to  such 
papists  as  duly  take  the  oath  tlierein  prescribed  of  allegiance  to  Lis  majesty, 
abjuration  of  the  ])retender,  renunciation  of  the  pope's  civil  power,  and  abhor- 
rence of  the  doctrines  of  destroying  and  not  keeping  faith  with  heretics  and 
deposing  or  murdering  princes  excommunicated  by  authority  of  the  see  of 
Home:  in  respect  of  whom  only  the  statute  of  11  &  12  W.  III.  is  repealed  so 
far  as  it  disables  them  from  ])urchasing  or  inheriting,  or  authorizes  the  appre- 
hending or  prosecuting  the  poj>ish  clergy,  or  subjects  to  perpetual  imprison- 
ment either  them  or  any  teachers  of  youth.* 

*But  now,  l»y  the  statute  31  Goo.  III.  c.  32,  (amended  and  explained  by  the  43  Geo. 
III.  c.  t'lO.)  which  may  bo  callod  the  toleration  act  of  the  Roman  Catholics,  all  the  newTe 
and  cruel  ro!*trictionH  and  i>enaltiof*  onumenited  by  the  learned  judge  are  removed 
from  thoso  Roman  (Catholics  who  are  willing  to  comply  with  the  reijuiKitions  of  that 
Matuto,  which  are  that  they  must  api)oar  at  some  of  the  courts  of  We»tmin»ter,  or  at  tbo 
qnartor-sossionn  lioUl  for  tlie  county,  city,  or  place  wliere  they  shall  re«ide,  and  shall 
make  and  subscribe  a  declaration  that  they  profess  the  Roman  Catholic  religion,  and 
also  an  oath,  which  i<  exactly  similar  to  that  require<l  by  the  18  Geo.  III.  c.  fiO,  the  sub- 
stance of  which  is  stated  al»ove  in  the  text.  On  this  de<rlaration  and  outh  being  duly 
made  by  any  Roman  Catholic,  the  officer  of  the  court  nhall  grant  him  a  certificate:  end 
Buch  oificer  shall  yearly  transmit  to  tlie  privy  coumul  lists  of  all  persons  who  have  thus 
qualified  themselves  within  the  year  in  Jiis  resj)ective  court.  The  statute  (sect.  4)  then 
])rovides  that  a  Roman  <.\ithoIic  thus  qiialifio<l  shall  not  be  proseeuted  under  any  statute 
for  not  rej>airing  to  a  parish  cliurch,  nor  shall  he  be  prosecute<l  for  being  a  papist,  nor 
for  attendini!  or  |K.M'formin.!:  mass  or  other  ceremonii*s  of  the  Church  of  Rome ;  provided 
(liy  sect.  A)  that  no  place  shall  be  allowed  for  an  assembly  to  celebrate  such  worsnip  until 
it  is  certified  to  the  sessions :  nor  shall  any  minister  officiate  in  it  until  his  name  and 
des<'ription  are  recortled  tliore.  And  (by  sect.  <»  of  31  Geo.  III.  c.  32)  no  such  place  of 
assembly  shall  have  its  doors  locked  or  barred  during  the  time  of  meeting  or  divine 
worsliip. 

If  any  Roman  Catholic  whatever  is  elected  constable,  church-warden,  overseer,  or  into 
any  paro<>hial  office,  he  may  execute  the  same  by  a  de])uty,  to  be  approved  as  if  he  were 
to  act  for  himself  as  ]irincipal.  Id.  s.  7.  Hut  every  minister  who  nus  qualified  shall  be 
exempt  from  serving  u}M)n  juries  and  from  being  electe<l  into  any  imrochiul  office.  Id.i. 
S.  And  all  the  laws  for  fre«juenting  <livine  service  on  Sundays  snail  continue  in  force, 
exce]»t  where  persons  attend  >ome  place  of  woi'sliip  allowed  by  this  statute  or  the  tole* 
ration  act  of  the  dissenters.    1  W.  and  M.  s.  1,  c.  is.    Id.  s.  9. 

If  any  person  disturb  a  congregation  allowed  under  this  act.  he  shall»  as  for  disturbiiig 
a  diss4Miting  meeting,  be  l)ound  over  to  thti  next  sessions,  and,  upon  conviction  thenv 
shall  forfeit  twenty  pounds.    Sect.  b>. 

But  no  Roman  Catholic  minister  shall  officiate  in  any  place  of  worship  havinff  a  steeple 
and  a  bi'll,  or  at  any  funeral  in  a  church  or  churchyara,  or  shall  wear  the  haluta  of  W 
{'rder,  except  in  a  place  allowed  by  this  statute,  or  in  a  private  houM»  where  there  ahall 
366 
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Id  order  the  better  to  secare  the  established  charch  against  perils  ftom  non- 
eoaformisU  of  ail  denominations,  infidels,  Turks,  Jews,  heretics,  papists^  and 
•ectarios,  there  are,  however,  two  bulwarks  erected ;  called  the  corporation  and 
tat  acta :  bv  the  former  of  which(/)  no  person  can  be  legally  elected  to  any 
ofllce  relating  to  the  government  of  any  city  or  corporation,  unless  within  a 
twelvemonth  before  he  has  received  the  sacrament  of  the  Lord's  supper  ao- 
eordioic  to  the  rites  of  the  church  of  England ;  and  ho  is  also  enjoined  to  take 
the  oatlis  of  allegiance  and  supremacy  at  the  ^sanie  time  that  he  takes  ^^^ 
the  oath  of  office ;  or,  in  default  of  either  of  these  requisites,  such  eleo-  ^ 
tion  shall  be  void.*  The  other,  called  the  test  act,(^)  directs  all  officers,  civil 
ind  military,  to  take  the  oaths  and  make  the  declaration  against  transubstan* 
tiatton  in  any  of  the  king's  courts  at  Westminster,  or  at  the  quarter  sessions, 
vithin  six  calendar  months  ailer  their  admission ;  and  also  within  the  same 
time'  to  receive  the  sacrament  of  the  Lord's  supper  according  to  the  usage  of 

(f;fCaft.UCbr.ll.iLS,cL  (f)  Stat »  Cw.  IL  c  S»  txpWiMd  bj  •  Om.  IL  &  H 

■oC  be  more  thsn  fire  pemons  betides  the  family.  IcL  s.  11.  Tliiji  statute  thall  not 
exempt  Koniaii  Catholics  from  the  payment  of  tithes  or  other  duet  to  the  church;  nor 
ikall  It  aflec't  the  ttatutet  concerning  marriaget,  or  any  law  rctpecting  the  tuccettion  to 
the  crowo.  Id.  t.  12,  No  penton  who  hat  qualified  shall  be  protecuted  for  instructing 
youth,  except  in  an  endowed  school,  or  a  tchool  in  one  of  the  English  universities ;  and 
*xre|it,  alHO.  that  no  Roman  (*atholio  schoolmaster  shall  receive  into  hit  school  the  child 
of  tny  Protestant  father,  (id.  ss.  13.  14,  15;)  nor  thall  any  Roman  Ottholio  keep  a  tchool 
aatil  hit  or  her  name  be  recorded  at  a  teacher  at  the  tetsiont.    Id.  t.  IG. 

But  no  religiotis  order  is  to  l>e  eHtablinhed ;  an<l  every  endowment  of  a  tchool  or  college 
U  a  K(»mun  <'atlioUr  shall  still  l>o  Mi|KTstitU)i]H  and  unlawful.  M.  s.  17.  An<l  no  perstiii 
li**n<vforth  i^hall  l>e  Minnnon('<l  to  take  thooiith  of  Huiir«>inA<\v  and  tho  <li*olanition  agiiinst 
'*nn»ut'«tantiation.  M.  s.  IS.  Nor  mIiuH  Roman  Catliolics  who  have  i|UjdiH<Ml  U»  u^ 
m>>iAMe  fr«»in  I»n<loii  to  \Ve?*tminst«T,  (i<l.  j».  !'.>;)  m'ithor  i^huU  any  jKM»r  who  has  quali- 
S'-«l  U*  |iUni'*ha)>I**  for  oomin^  into  tli<^  |>r(*son<'o  or  |»al:u'«'  of  tlie  kin^  or  4}U«*en.  Id.  s.  2lK 
.Vrcl  no  |irt|iif>t  whatcvtT  .xhall  U*  any  longer  ohligtHl  to  rf'gi?*t«*r  thoir  nanu*H  and  ctftatesi, 
•r  ••niv»l  th«*ir  (hH*<ls  und  wilN.  Id.  p.  *Jl.  And  every  Roman  <  atholir  who  has  qualifieil 
aur  U*  |>«*rmitt<}d  to  a<>t  m*  a  harrist<*r,  attorm'V,  and  notar>'.    Id.  s.  *Z2, 

H>  th**  4^l4t«*<i.  in.  o.  .HO,  Riiiunn  fatholim  taking  tht*  <mt\i  and  making  the  de<*laration 
pr«-^  riUnl  hy  ol  <f«^o.  III.  r.  :(2  Hhall  he  ontith^l  to  all  th<*  lM'n«'titH  given  by  10  Goo.  III. 
r.  *>'.  a*  fuUv  aii  if  thev  had  tak«>n  the  oatli  therein  pr«*rHTilMMl. 

Th*'  R'>niun  <.'atholi<^  rannot  sit  in  eith<T  }u)u>e  of  i»;irliam<'nt,  tMH*aUHe  every  memi>er 
'•f  {«rl^m**iit  niu?tt  t^ike  thooath  of  KUpn'Tuarv.  and  i-4'{»eat  ami  i<ul>fM*ril>e  thodti'laration 
W-un^t  trait«u)»taiitiatiou,  iser  I  Inxtk,  I(i'2:i  nor  ran  they  votf  at  ohM^tionn  for  t!ie  niein< 
(rr%  *ff  th«.-  houjcc  of  iH>mmons,  heouuse  U>iore  thoy  vote  tliey  mu^t  Uiko  the  oath  oi* 
•iij.r»-maty.     ll»id.  IXO. 

Th«-  Roman  Cat holii*!«  in  In'land  are  [vermitted  to  voto  at  elections,  hut  they  cannot 
•kl  in  •-icht-r  h«>u<M«  of  parliamiMit. 

A  l*»4«if#t  or  di<tK>Hition  for  tin*  i)ur|»ose  of  o^lui^atin;;  rhildnMi  in  the  Roman  Catholic 
r»^:j;K>n  u»  unlji^^t'ul.  Hut  thi>  fund  will  not  (mu^m  to  tht*  tostatorV  next  of  kin.  hut  it  Khali 
^  a|>|'li«*d  ti»  4Uch  charitaM*'  purposfs  a.*i  hi.^  maj«'>ty  shall  ]>loa>e  to  dinn^t  hy  his  sign- 
SAn'jal.    7  W-i.  Jr.  A'Mi. — i'iikistian'. 

F*T  43<MH>.  III.  r.  '.*M,  all  Roman  <'atholict  who  ^hall  take  ami  Hul»<cril»e  the  de<*laration 
uvi  <«tth  i>|»«N*i(i«*tfl  in  the  M  (i<Hi.  III.  c.  :\'2  ar«'  a<  fully  cntitltMl  to  the  biMieHts  of  the  \S 
*9^M.  III.  r.  •"•«'  a*  if  lh<»  oath  pn^^rrilnnl  hy  th.il  art  ha<l  Imm-u  tak«*n. 

«:  (ff-^i.  III.  ('.  I'J]^  {•r>>vidi"<  (frtain  ruh'**  i\<  to  takiui!  t'ommiv^ionn  in  the  army,  and 
r-l,^^t>m  Roman  4'atlioliotc  fn>m  th<*  r«"«trii*tioiis  ami  |K'naliie.H  iH>niaine«l  in  125  Car.  II.  c. -. 
—''■im. 

hj  vtAt.  !♦»  (;«»o.  IV.  r.  7.  ftlnn»"»t  all  di>«ahilitii'*i  aro  ri'inovtMl  fn>m  |»tfT*«»n!«  |»ri»f«»j«sing 
:>..•  r>-Ii/if>ii.  Roman  Cathnlics  now  «'nioy  all  ili«*  privilf^e'»  attjichftl  to  pntiMTtN  which 
»r-  'f.j  '^t-il  hv  thoir  f«*llnw-sul»iiTi>. — Sti:h  aut. 

•  Rv  tli«-  'lUfo.  I.  c.  fi.  *.  iJ,  th«»  eh'ction  into  a  rorin-nito  ofti««e  ^hall  not  U^  voiil  on 
fc'  ••unt  of  the  |»er<um  el«'«'t«Hl  having  omitt«'d  to  r*'ri'iv<«  thf  sacnimrnt  within  a  y«'ar 
•»  ..n-  th**  «*l«*4*ti<m.  unh*^"*  hi*  ^hall  U»  n»inovrd  within  .-ix  month**  ali^T  hi**  *"hH'tion,  oi 
.»••—«  »  |'rjp4H'Uti«in  !>«'  (*i>mm«'n<  rd  within  that  tinif.  nnd  U«  carried  on  without  dflay; 
fcr*  1  'iuring  that  tiui«*  th«*  oilir*'  i*<  not  void,  hut  only  voidahlt>:  and  tho  person  I'liH'ttnl, 
-Mil  a  n-nioval  or  pronerution  uithin  thr  tiini*  linuttMl.  i«  fntilh^l  in  all  th**  incidental 
ntUt*  rif  bit  office  in  ai«  full  an  oxt<*nt  uh  if  ho  had  urtually  reivivetl  the  tacrameiit 
vjlun  a  jear  prvrious  to  hi^  elet-tion.    *J  Hurr.  lidti. — Ciiittv. 

*The  SS  Gw.  II.  c.  2 — the  original  t<*!(t  act — nM|uired  that  both  the  sacrament  and  tha 
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the  cliureli  of  England,  in  somo  public  clitirch,  immcdiatoly  after  dirino  acTrice 
and  eurmon,  and  to  ilclivcr  into  court  a  certificate  thereof  signed  by  the  minis- 
ter and  cliureli-wanien,  and  «!!«>  to  prove  the  sumo  by  two  credible  witncMca; 
npoii  tbrtuitiirc  of  aitOl.  and  disabihty  to  hold  the  Biiid  office.'  And  of  much 
the  same  nature  with  thcHe  is  tlie  stutiitu  7  Juc.  I.  c.  2,  which  permits  no  pc^ 
son  to  bo  naturalized  or  restored  in  l)lood  but  such  us  nndcr^^  a  like  ti-st: 
which  test  having  been  removed  in  17o3,  in  favour  of  the  Jews,  wbb  the  next 
session  of  parhament  reston-d  again  with  some  precipitation. 

Tlius  mnch  lijr  utTenees  wt)ich  strike  at  our  national  relijpon,  or  the  doctrint 
and  discijtliiic  of  the  thurcii  of  England  in  particular.  I  proceed  now  to  con- 
sider some  jrroHM  imjiieties  and  scneral  immoralities  which  are  taken  notice  of 
and  punished  by  our  municipal  law ;  frequently  in  concurrence  with  the  eccle- 
siuHtical,  to  which  the  censure  of  many  of  them  does  also  of  right  appertain: 
though  with  a,  view  somewhat  diffei'Cnt:  the  spiritual  court  punishing  all  sinful 
enormities  for  the  suite  of  refonning  the  private  ainaur, ]>ro  solute anihue ;  while 
the  tempoi>aI  courts  resent  the  public  affront  to  religion  and  morality  on  which 
nil  governmontH  mu^t  di'iicuil  tor  supiKirt,  and  correct  more  for  the  sake  of 
cxKUiple  than  private  amendment. 

The  fourth  sjieiiei*  of  offences,  therefore,  more  immediately  against  God  and 
religion,  is  that  of  bltisj'hanu  aguinxt  the  Almighty  by  denpng  his  being  or 
providence;  or  by  contumefious  niproacbes  of  our  Saviour  Christ.*  Whither 
also  may  be  referred  all  profane  scomng  at  the  holy  scripture,  or  exposing  it  to 
contempt  and  ridicule.  These  ure  otFeiices  punishable  at  common  law  bv  fine 
and  imprimmmcnt,  or  other  inrainous  coiiioral  punishment ;( A)  for  Christianity 
is  part  of  the  laws  of  l-^ugland.c) 

V,  Somewliut  allied  to  this,  though  in  an  inferior  degree,  is  the  ofTcnce  of 
tfin-t  profane  and  common  »>ri'(irin(/  and  *cuTsiny.  By  the  last  statute  against 
J  which,  Ifl  tieo.  II.  c.  21,  which  repeals  ull  former  ones,  every  lal>ourer, 
sailor,  or  soldier  profanely  cursing  or  swearing  shall  forfeit  la.;  every  other 
l>er«on,  under  the  degree  of  .1  gentleman,  2s.;  and  every  gentleman,  or  persoa 
of  superior  nink,  ^x.,  to  the  jioiir  of  tJie  parish ;  and,  on  the  second  conviction, 
double;  and  for  cvi'ry  Kubsciinent  offence,  treble  the  sum  first  forfeited ;  with 
nil  chargi's  of  conviciion :  and  in  default  of  jiayment  shall  be  sent  to  the  house 
of  corivction  for  ten  days.  Any  juKtico  of  the  peace  may  convict  upon  his  own 
hearing,  or  the  testimony  of  one  witness;  and  any  ponstable  or  pcaco  officer, 
upon  his  own  heui'iug,  may  secure  any  oHcndcr  and  carry  him  before  a  justice 
i')  1  ii.xik.  i>.  r. ;.  (ij  1  vnitr.  :9a.  a  image,  ku. 


oatlw  kIiouM  W  liiken  within  thrre  montlM;  nnd,  by  iiubnoiiunnt  Btntutes,  the  lima  for 
tikiitjE  ib^O'itltK  hii«  lii'i-n  etil:ir:.'i-'l  to^iix  months  i  but  (he  time  for  t»kinf;  IhcNieramrDt 
remiijiii  uii.il  li'rol,  triiii'li  tmi«t  siill  ^w.  taknn  within  throe  monthii  after  ndmissinn  into 
the  afIii-<>.  Anil.  Ii,v  M-vemI  Ktntuli-t  Mitiseiiuent  to  the  test  u-t,  vnriouii  <l(>MTiption«  of 
IM>rs(iii-i.  wlin<p  dtlii'i'?'  nr.'  nut  I'dn^i'liTi-tl  civil  or  mililnry,  arc  rcnuireil  to  take  the  ostbt 
within  Ax  months  ul^cr  their  r<-'|iei-tive  Jtii|ioinImenl9>,  though  they  nrc  not  re()uirml  l« 
take  the  :iaeritment.  Amont;  ihesi- ar<>  all  ecrlesiuxtlcal  penouM  jiTomolMl  to  l>>-nefice«, 
liit>mlH>n(  of  (i>llc;!es  who  liuve  uttiiiueil  the  ago  nf  eighteim  yenn.  teaehcn  of  lehnUri  or 

tm\A\*.  diswntiiic  miiiii'li>rs.  hish  cnn-'iiil ill's,  and  ui'«cti«eni  of  the  law.  1  Ueo.  f .  at.  2,  c. 
:!.   2iieo.  Il.r.ai.   im),h..  n. ...  :;<;._Ci.R„mN. 

'  But  1'i-ri>re  ilii*  I'nd  i>r  ci^tj-  si^-^ion  of  ]>iir)iament  an  apt  is  pasaed  to  indemnify  all 
[ler^ins  who  h:ive  nut  ■'•>mi>lii>il  with  llie  ri-iguisilinn  of  the  eorporatinn  and  tnti  art^ 
[inividod  thi'y  (iiudify  thcni-i'lvi-w  wiiliiii  u  time  KiK-c-ifinl  in  the  act ;  and  iimvided  aba 
tlril  ,[ii<lt:iii<'nt  in  :iiiy  :u'(i<iii  or  I'lii-i'i-iitiim  has  not  tievn  obtained  agiuui>t  lliem  for  their 

'It  is  »■•!  linvful  I'Vfn  1.1  ]puMi-li  n  cnrivl  aeroiint  of  the  proeocdings  in  a  roiirt  of 
jiwiiv  if  it  iimtain  m;ilt.-i-  »\'  n  .■..■iiiiiliilniis,  l>liLHi>lieiiiouH,  or  indecent  nature,  [3  B.  ft  A. 
IliT:)  imtl  a  ].tililir;ilii)n  ^I:lIiTl;;  our  Siiviour  to  lii>  nn  imiKMtor,  and  a  murderer  in  prin- 
ci|>l.'.  <ii)d  ]L  n.i]:iti<'.  i"  II  lil>.'l  lit  I'oimnon  liiw.  1  [t.  &  0.  2lj.  The  genenl  law  a«  to  thi) 
ortonif.  H-*  .•olleel.-.l  In-iii  2  Sip;i.  ^:i  I.  Kit/^■.  1)4.  Rirn.  R.  IC2.  ia  that  it  i*  illegal  to  writ* 
apihisl  riiristiiiiiity  in  ;.''>iuni1:  tli:il  it  i-^  also  ill.yiil  to  write  agtunst  any  one  of  its  eri- 
di>ni.vs  or  drii'lrini's.  >.>  ]is  to  iii;inir.'>i  n  miili.'ioiiK  ik-sipn  to  undermine  it  altogether;  but 
that  it  is  not  illi';.*!il  to  writf.  with  d.H.fni-y,  on  rontrurerted  pointa,  whera)^  it  »  poi- 
aible  soiii.'  arlicleii  of  belief  tii.iy  be  alfeeted. — Chittv. 
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■ad  tbera  eonrict  him."  If  the  Justice  omits  hia  daty  he  fttrfeits  St.,  uid  th« 
eOMtable  40«.  And  the  «ct  is  to  be  read  in  alt  parish  cbnrches  and  pnbUo 
ehapeU  the  Sanda?  aft«r  evetr  quarter-day,  on  pain  of  5/.,  to  be  levied  br  wai^ 
nnt  from  anr  Joitice."  Besides  this  punishment  for  taking  God's  name  In  Tain 
i>  ooranon  diseonne,  it  is  enacted,  by  statate  8  Joe.  I.  o.  21,  that  if,  In  any  stag^ 
play,  interinde,  or  show,  the  name  of  the  Holy  Trinity,  or  any  of  the  penont 
Ibmin,  be  jestingly  or  profanely  osed,  the  offender  shall  forftit  101.,  one  moiety 
to  (he  kin|;,  and  the  other  to  the  informer. 

VI.  A  sixth  ipecies  of  offonce  against  God  and  religion,  of  which  oar  antient~ 
books  are  fhll,  is  a  crime  of  which  one  knows  not  well  what  aoconnt  to  give.  I 
Bean  the  offence  of  witchcraft,  conjuratian,  enchantment,  or  aareery.  To  deny  tlw 
poMibility,  nay,  actual  existence,  of  witchcraft  and  sorcery  is  at  once  flatly  to 
contradict  the  rorcaled  word  of  God,  In  varions  passases  both  of  the  Old  and 
Xew  TceUmont:  and  the  thing  itself  is  a  truth  to  which  every  nation  in  the 
vorid  hath  in  its  torn  borne  testimony,  either  by  examples  seemingly  well  aU 
iMtrd  or  by  prohibitory  laws ;  which  at  least  suppose  the  possibility  of  eom- 
aeree  with  evil  spirits.  The  civil  law  punishes  witn  death  not  only  the  eoreerera 
ttemsclves,  but  also  those  who  consult  them,(y)  imitating  in  the  fbrmer  the 
txpretw  law  of  God,(A)  "Tboa  ehalt  not  suffer  a  witch  to  live."  And  our  own 
hwa,  both  before  and  si  nee  the  cononest,  have  been  "equally  penal ;  rank-  ^  uj 
iag  thia  crime  in  the  same  class  with  heresy,  and  cODdemnioK  both  to  the  '■ 
liiDn.(0  The  president  Hontcsqniea(ai)  ranks  them  alsoroth  together,  bnk 
vith  a  very  different  view:  laying  it  down  as  an  important  maxim  that  we 
ntght  to  be  vory  circnmHpeot  in  the  prosecution  of  ma^nc  and  heresy;  because 
liic  mo*!  nnpxceptioniililo  cimduot,  the  pnrcnt  moralM,  ami  the  conMtant  practice 
nf  every  duty  in  lite  :ire  not  a  niiffioient  security  n^innt  the  Hustiicion  of  crimes 
likeiiicM.  And  indeed  the  ritlicnIouH  Htorios  that  arc  peneralfy  told,  and  the 
Biny  imposture)!  and  delusions  that  have  been  tiiticovered  in  all  nfjoH,  am  onongh 
V'  -Irmiiliith  all  faith  in  xuch  a  dubious  crime  ;  if  ttio  contrary*  evidence  were  not 
il->  extremely  Htn)n|r.  Wherefore  it  seems  to  be  the  most  cli^blc  wav  to  con- 
dn-le.  with  an  infreniuus  writer  of  onr  owM,(n)  that  in  general  there  haa  been 
fj'h  a  ihing  as  witchLrafl;  though  one  cannot  give  credit  to  any  particular 
D'tdt-m  iuHtani-e  of  it. 

I  tnr  f')n-father!t  were  fitron^er  bclicvem  when  they  enacteti,  by  statute  83  Hen.  ~ 
VIII.  <■■  >*,  all  witehrrull  and  wortery  to  be  felony  without  bencfll  of  clergy- ;  and 
tjiin,  hy  statute  1  Juc.  I.  c.  12.  that  all  penK>ns  invokinc  any  evil  spirit,  or  con- 
's':.n^,  '-■tenant inj;  with,  eiitertiiining.  employinK,  feedini;,  or  rewarding,  any 
Tii  •jiiril :  or  taking  up  dead  lH)die«  from  their  ^rrave.-i  to  be  used  in  any  witeh- 
•  nH.  w'p-erj-.  charm,  or  enchuntment;  or  killing  or  otherwise  hurtiutf  any 
f-f^'U  by  iiu<h  iiifenml  nrtx.Hhoutd  l>egiiilty  of  felony  without  benofitof  mrgy, 
url  Huffer  death.  And  if  any  {HTSon  sluiuhl  attempt  by  sorceiy-  to  discover 
LJtleti  tn-aaure,  or  to  reitore  stolen  goodH,  or  to  provoke  nnlawful  lore,  or  to 
Lsn  any  man  or  Ix-aM,  though  the  same  were  not  effected!,  ho  or  xhe  should 
•offer  imprittonment  and  pillory  for  the  fintt  offence,  and  death  for  the  second. 
TL.'<e  B('tj4  eontiiiueil  in  force  till  lately,  to  the  terror  of  all  antient  females  in 
ihr  Lininlum :  and  many  iioor  wn-trhen  were  Hacrificed  thereby  to  the  prejudice 
•■i  lUir  neighliours  aii<l  tlieir  own  illnSLons ;  not  a  few  hiiving,  by  some  means 
■  r  oititr.  c-onfesHi-il  the  fact  at  the  gnllows.  But  all  exofutionn  for  this  dabious 
'nne  are  now  at  an  end ;  our  legislature  having  at  length  followed  the  wise 

,/>rM  l«.r  IN.  r-l^l-Kill c*. 

(•;  tU'rf  nil  l".  ^•|  ilr.  AJdlUH  ffci.  No.  111. 


"Thr  ranririkin  mui>(  li"  within  eight  ilays  after  the  offonce.  |  12.  Eaefa  oath  or 
TC***  it^nf  «  dixlini't  rom|>l>-t«  <)ffi>nei'.  thi-ro  <-an  Iw  no  quration.  I  ronceire,  but  a 
jT^m  m*y  iaruranjr  numln-r  of  penalties  in  onedsv. — thoujih  I>r.  Biim  douhts  whether 
•at  Barnkwr  of  oathi  or  eur^.a  in  one  'Uy  nnioiintu  tu  more  thuii  one  otTence.  3  Bum,  3SS. 
f'-nocM  betonpAK  to  hia  niiO<*nty'H  nnvy.  if  ftuillf  of  tirofsnn  cuning  and  owearing,  ara 
l«bl«  to  ioffrv  Mich  [Ninisfainent  sa  m  nHirt-niartial  iihall  think  proper  to  inflict.    SQwO. 


"  tf  tba  4  Oeo.  IV.  c.  31,  thi«  latter  i>rovii>ion  ia  repealed.— Cairrr. 
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♦621  ®^*™P^®  0^  *Loui8  XIV.  in  France,  who  thought  proper,  by  on  edict,  to 
^  restrain  the  tribunals  of  justice  from  receiving  informations  of  witch- 
crafl.(o)  And  accordingly  it  is  with  us  enacted,  by  statute  9  Geo.  II.  c.  5,  tliat 
no  prosecution  shall  for  the  future  be  carried  on  against  any  persons  for  conju- 
ration, witchcraft,  sorcery,  or  enchantment.  But  the  misdemeanour  of  persons 
pretending  to  use  witclieraft,  tell  fortunes,  or  discover  stolen  goods,  by  skill  in 
the  occult  sciences,  is  still  dcsci'vcdly  punished  with  a  year's  imprisonment,  and 
standing  four  times  in  the  pillory." 

VII.  A  seventh  species  of  otienders  in  this  class  are  all  religious  impostors: 
such  as  falsely  pretend  an  extraordinary  commission  from  heaven,  or  terriiy 
and  abuse  the  people  with  false  denunciations  of  judgments.  These,  as  tending 
to  subvert  all  religion  bj^  bringing  it  into  ridicule  and  contempt,  are  punishable 
by  the  temporal  courts  with  fine,  imprisonment,  and  infamous  corporal  punish- 
ment. (/)) 

VIII.  Simony,  or  the  corrupt  presentation  of  any  one  to  an  ecclesiastical 
benefice  for  gill  or  reward,  is  also  to  be  considered  as  an  offence  against  religion ; 
as  well  by  reason  of  the  sacredness  of  the  charge  which  is  thus  profanely  bought 
and  sold,  as  because  it  is  always  attended  with  perjury  in  the  person  pre- 
8ented.(^)"  The  statute  81  Eliz.  c.  6  ^which,  so  far  as  it  relates  to  the  forfeiture 
of  the  right  of  presentation,  was  considered  in  a  former  book)(r)  enacts  that  if 
any  patron,  for  money  or  any  other  corrupt  consideration  or  promise,  directly 
or  indirectly  given,  shall  present,  admit,  institute,  induct,  instal,  or  collate,  any 
person  to  an  ecclesiastical  benefice  or  dignity,  both  the  giver  and  taker  shall 
forfeit  two  years'  value  of  the  benefice  or  dignity;  one  moiety  to  the  king,  and 
the  other  to  any  one  who  will  sue  for  the  same.  If  persons  also  corrupt]}*  re- 
sign or  exchange  their  benefices,  both  the  giver  and  taker  shall  in  like  manner 
forfeit  double  the  value  of  the  money  or  other  corrupt  consideration.'*  And 
*G31    P^™^"*  ^'**^  ^^^*^^^  *corruptly  ordain  or  license  any  minister,  or  procure 

^  him  to  be  ordained  or  licensed,  (which  is  the  true  idea  of  simon}',)  shall 
incur  a  like  forfeiture  of  forty  pounds ;  and  the  minister  himself  of  ten  pounds, 
besides  an  incapacity  to  hold  any  ecclesiastical  preferment  for  seven  years  atlcr" 
wards.  Corrupt  elections  and  resignations  in  colleges,  hospitals,  and  other 
eleemos^Miar}'  corporations,  are  also  punished  by  the  same  statute  with  fbrfcitare 
of  the  double  value,  vacating  the  ])iace  or  ofiice,  and  a  devolution  of  the  right 
of  election  for  that  turn  to  the  crown." 

IX.  Profanation  of  the  Lord's  day,  vulgarly  (but  improperly)  called  sabbath' 

(•)  Voiuirp,  .^Wf.  Lnttis  JTH'.  ch.  29.  >I<mI.  Uii.  Illiit.  xxt.  (y)  1  Hawk.  P.  C.  7. 

215.    Yft  VouKhlHiiM  (fte  droit  criminal.  'X^\^  4611)  utill  ni'k-  (f )  .t  Init.  166. 

on*  np  M)rceor  and  witchcraft  amuuiK  t)iu  crimim  iiuiiisliaUo  {')  Sm  liook  li.  p.  S79. 
in  Fntncv. 

"  By  the  vagrant  act,  (5  Geo.  IV.  c.  8,  s.  4.)  jjewons  pretending  or  profeming  to  tell 
fortunes,  or  using  any  nuhtle  craft,  meant*,  or  device,  by  palmistry,  or  otherwise,  to 
deceive  and  impose  on  any  of  his  majesty's  subjectB,  are  rogues  and  vagabondft.^ 
Ohitty. 

"  But,  according  to  2  Bla.  Re]>.  10 ')2,  1  Ld.  Raym.  449,  Moore,  Rep.  564,  simony  i«  ae4 
an  of!bnc»e  crim'mally  punislinblc  at  common  law.— Chitty. 

**Any  resignation  or  exchange  for  money  is  corrupt,  however  apparently  fair  the 
transaction :  as  whore  a  father,  wishing  that  his  son  in  orden  tihould  be  employed  in  the 
duties  of  liis  profession,  ngroed  to  scfure,  by  a  liond,  the  {Miymont  of  an  annuity  exactly 
equal  to  the  annual  jtroduce  of  ii  benefice,  in  consideration  of  the  incumbent's  rosigninf 
in  favour  of  his  son.  The  annuity  being  afterwards  in  arrear,  the  bond  waw  put  in  mit, 
and  the  defendant  ]>leaded  the  simoniacal  resignation  in  bar;  and  lord  Mansfield  and 
the  court,  though  they  declarecl  tliat  it  was  an  un(»onscientiou«  defence,  yet,  as  the 
resignation  had  iN^en  nia<le  for  money,  detiTmined  that  it  was  corrupt  and  sinioniaoal. 
and  in  consequence  that  the  l»ond  was  void.    Young  r*.  .Icmes,  E.  T.  17H2. — Christiix. 

"By  stat.  9  (Jeo.  IV.  c.  94,  luinds  of  resignation  of  any  benefice  in  favour  of  a  son, 
grandson,  brother,  uncle.  nei»liew.  or  grand-nephew.  ui»on  notice  or  request,  are  rendered 
valid,  notwithstanding  tlit*  lil  Kliz.  c.  0 ;  hut  the  new  act  is  not  to  extend  to  any  enga^ 
nients  unless  the  devd  he  deposited  within  two  months  with  the  registrar  of  the  dioceM 
or  peculiar  jurisdiction  wheivin  the  henefice  is  situated.  The  passing  of  this  act,  it  it 
iK'lieved,  arose  out  of  the  fluctuating  and  contradictor}'  declsionB  of  our  courts  upon  the 

BUbject .— Cu  ITTY. 
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kmkimg^  is  a  ninth  offence  aMiDBt  God  and  religion,  punished  by  the  mnnicipsl 
kw  of  England.  For,  besides  the  notorious  indeoency  and  scandal  of  permit- 
ting an^  secular  business  to  be  publicly  transacted  on  that  day  in  a  country 
profeaemg  Christianity,  and  the  corruption  of  morals  which  usually  follows  its 
profimationy  the  keepmg  one  day  in  the  seyen  holy,  as  a  time  of  relazation  and 
refheahment  as  well  as  for  public  worship,  is  of  admirable  seryice  to  a  state, 
fiODsidttred  merely  as  a  ciyil  institution.  It  humanises,  by  the  help  of  oonyer- 
lation  and  society,  the  manners  of  the  lower  classes,  which  would  otherwise  / 
degenerate  into  a  sordid  ferocity  and  sayage  selfishness  of  spirit;  it  enables  the  / 
industrious  workman  to  pursue  his  occupation  in  the  ensuing  week  with  health 
ind  cbeorAilncss ;  it  imprints  on  the  minds  of  the  people  that  sense  of  their 
duty  to  God  so  necessary  to  make  them  ffood  citisens,  but  which  yet  would  be 
worn  out  and  defaced  by  an  unremitted  continuance  of  labour,  without  any 
Mated  times  of  recalling  them  to  the  worship  of  their  Maker.  And,  therefore, 
the  laws  of  king  Athei8tan(«)  forbade  all  merchandising  on  the  Lord's  day, 
under  very  severe  penalties.  And  by  the  statute  27  Hen.  VI.  c  6,  no  flur  or 
market  shall  be  held  on  the  principal  festiyals,  Good  Friday,  or  any  Sunday, 
(except  the  four  Hundays  in  harvest,)  on  pain  of  forfeiting  the  goods  exposed  to 
lale.  And  since,  by  the  statute  1  Car.  I.  c.  1,  no  persons  shall  assemble  out  of 
their  own  parinhes  for  any  sport  whatsoever  upon  this  day ;  nor,  in  their  pi^ 
rishes,  shaH  use  any  bull  or  ^bear  baiting,  interludes,  plays,  or  other  Ufdau>'  r^fii 
ful  exerciHos  or  pastimes ;  on  pain  that  every  offender  shall  pay  8s.  4d.  to  ^ 
the  poor.  Thin  statute  does  not  prohibit,  but  rather  impliedly  allows,  any  innocent 
recreation  or  amusement,  within  their  respec^tive  parislies,  even  on  the  Lord's  day, 
sftor  divine  Ki»r\*u»e  i«  over.  But,  by  statute  29  Car.  II.  e.  7,  no  j>erHon  is  allowed 
to  ^ork  on  the  Lonl'H  day,  or  use  any  l>oiit  or  har^e,  or  cxpcme  any  goods  to 
ule;  except  meat  in  public  lioufH.*H,.milk  ut  certain  hourH,and  works  of  necessity 
t»r  charity,  on  forfeiture  of  h.^.  Nor  sliall  any  drover,  carrier,  or  the  like  travel 
apr»n  that  day,  under  pain  of  twenty  shilling.** 

X.  [)runkenneHs  ih  uIho  punished,  by  statute  4  Jac.  I.  e.  5,  with  the  forfeiture  ^ 
of  .v.,  or  the  sitting  8ix  hours  in  the  stocks:  by  which  time  the  statute  pre- 
nmen  the  <»frondcr  will  have  regained  hi8  Rcnses,  and  not  bo  liable  to  do 
mischief  t<»  his  neis^hhours.  And  there  are  many  wholesome  statutes  by  way 
'»f  prevention,  chiefly  passed  in  the  same  rei^n  of  king  James  I.,  which  regu- 
bte  tlie  licensing  of  aleliouses,  and  punish  [K'rsons  found  tippling  therein;  or 
ibe  master  of  such  houses  permitting  them." 

K»)  C.  34. 

■■•  It  Hma  lKN*n  ror«»ntly  liohi  that  the  driver  of  a  »t.ij!e-tYin  to  and  from  Fjnminn  to  York  it 
ammmon  mrrier  witliin  the  iiieanin>r  of  li  Car.  I.  c.  I.  and  sulyoot  to  the  |>cnm]tieit  thereof 
f»r  tnTt'Uing  on  MunJoy.  Hex  r.t.  MiddU*ton.  4  I>.  &  K.  824.  Where  a  |Mir«>l  contract  wss 
*Bter»-4i  into  for  the  purrhiiM**  of  a  horse  above  the  value  of  W„  on  a  Sunday,  with  awar- 
natT  of  M>ufidneH*<,  and  the  hors4»  wan  not  deliveriMl  and  |iaid  for  until  the  following 
T-Miar.  hfid.  fin«t.  that  therontnu't  was  not  complete  until  the  latter  day;  and,  second, 
tuat  HippOKin^  it  to  l>e  voiil  within  the  20  Tar.  II.  c.  7,  s.  2.  Mill  it  was  not  an  available 
r^iwcion  on  the  part  of  the  vendor  in  an  action  ftir  a  hreach  of  the  warranty,  the  vendee 
l*txiK  ignorant  of  the  fart  that  the  former  was  exerf*i«infs  his  ordinary  calling  on  the 
.Sifi'Uy.    Woxni.me  if.  Williams.  5  D.  ft  R.  S2.    :i  H.  &  <\  2:{2. 

Tb^  \\  k  12  W.  1 1 1,  r.  21.  and  all  otlier  acts  for  the  re^ilation  of  watennen  plying  upon 
tJie  rirrr  Tham«»*,  are  rejM-alecl  hy  the  7  A  h  (i<ni.  IV.  c.  7.'»,  whieh  |H»rmits  a  limited 
aamlji^  of  watennen.  und«'r  certain  ri'fiulation**.  to  ply  ui^on  the  Thames,  within  certain 
•f**nS<p«l  limits,  on  Sundays.  By  2*,Mar.  II.  c.  7.  t\o  arrt**it  ciin  U>  ma<le  nor  process 
«*TT«d  on  a  Stin<Uy  ex«»pt  for  treitson,  felony.  <»r  l'r«»rteh  of  the  fH^ace.  yl«v,  b<K»k  iii. 
2n».  Neither  is  th«»  hundrtnl  an<tweralih»  A»  fhf  f-^trty  rftMr-t/  ft>r  a  robl>ery  committtnl  on  a 
SiD<lar.  But  wher<' a  plaintifl'w.is  rohlMNl  in  punir  to  his  iKkn^h  chur(*h.  in  hl<  coach, 
'«aSaB<ljiy.  he  recoven^d  apiin^t  the  huTKlnnl.  under  the  rit.itute  of  Winton,  (13  Edw. 
I-  St  2.^  th«  court  obiervin^  that  the  tttatute  of  t  %irU.<*  mu<t  U*  (*<mHtrue<l  to  extend  only 
lo  cacm  of  tmrtihnff,  and  that  it  miftht  have  U-en  otherwi^*  if  the  plaintiff  had  been 
— h-tng  iri<iu.  or  t&e  like.  Teshmaker  vji.  The  Ilunilretl  of  Rilmonton,  M.  7  Geo.  I.  8e« 
I  Sum.  406.  Com.  345.  Killing  game  on  a  Sundav  is  prohibited,  under  heaTj  paaaltiei» 
bf  U  G«o.  III.  e.  80.-^HiTTT. 

'imiaat  of  the  peace  hare  an  absolute  and  uncontrolled  power  and  diicretkm  Is 
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XI-  The  laet  offence  which  I  ohnll  mention,  more  immediately  againtt  re- 
ligion and  morality,  and  cognisable  by  the  temporal  courts,  is  that  of  open  and 
notorious  lewdnesn;  either  by  tVcquenting  bouBctt  of  ill  fnme,  which  in  an  indict- 
able offence ;(()"  or  by  some  grossly  scandalous  and  public  indeeenejr,  for  which 
the  panishmcnt  is  by  fine  and  imprisonment. (m)"  In  the  year  1650,  when  the 
mling  power  found  it  for  their  intcrp^t  to  put  on  tho  scmolanco  of  a  rcry  ex- 
traonlinary  Bti-ietncfis  and  purity  of  moraln,  not  only  incest  and  wilful  adnlteiy 
were  made  capital  crimes,  but  also  the  repeated  act  of  keeping  a  brothel,  or 
committing  fornication,  were  (upon  a  second  conviction)  made  felony  without 
benefit  of  clergy.fit')  But  at  tlio  rcctoralion,  when  men,  from  nn  abhorrence 
of  the  hypocrisy  of  the  late  times,  fell  into  the  contrary  extreme  of  licentious- 
*65T  ^^^'  '''  *'"•'  '"'''  thought  proper  to  renew  a  law  of  •such  unfashionable 
■J  rigour.  And  these  offences  liavo  been  ever  since  left  to  the  feeble  coc^ 
cion  of  tiic  spirititnl  court  according  to  the  rules  of  the  canon  law;  a  law  which 
bos  treated  the  offence  of  incontinence,  nay,  even  adultery  itself,  with  a  groat 
degree  of  tcndernii«  ond  lenity,  owing  perhaps  to  tho  constrained  cclibacj-  of 
its  first  compilers.  Tho  temporal  courts  therefore  take  no  cognizance  of  the 
crime  of  adultery  otherwise  timn  as  a  private  injury.(ic) 

But,  lieforo  wo  quit  this  subject,  we  must  take  notice  of  the  temporal  punish- 


granting  and  reTuvinf;  ali^licpUHPii ;  1)ut  if  it  should  appear  from  their  own  declaration! 
or  the  circumstiiiicc*  of  their  nnndiict  that  tliey  liure  either  refuiied  or  granted  a  lic«nM 
from  a  partial  or  corrupt  motive,  tliey  are  punishahle  irt  tho  court  of  King's  Bench  bj 
information,  or  they  may  }«•■  proKceuted  liy  imlictment.    1  Burr.  556.    1  T.  R.  G9S. 

But  the  court  of  Kiiii:'K  Bench  refuxcd  a  inanilamus  to  Justices  to  rehear  an  apnli' 
cation  for  an  ale-houM  lin>nn>.  wliit^h  they  had  refuKcd,  thoufch  it  ira«  auggeatMl  thai 
their  refuiial  hoi)  proci-mlfd  fi-om  a  misttiken  view  or  tlioir  jurisdiction.  Rex  vm.  Farrinf 
don  Without,  (Juittici'H,)  4  I>.  It  R.  T:<3.  So  they  refused  n  mnndamus  to  rehear  a  similu 
aiiplieatioii  at  any  other  perjoil  of  the  yeiir  than  ivilhin  the  first  tirenty  days  of  Septem- 
ber, thoufth  tliojuMlici-s  nii«ht  hi>ve  roriuwi  Ihe  license  under  a  mistake  of  the  law.  B«i 
ra.  Surrey.  (.lustic.*,)  ."i  I>.  &  R.  3l)S.— CittTTV. 

"An  to  the  offence  of  keepinR  or  fiTquejitinf;  baiTdy-hou!ie«,  see  port,  167.  A  womu 
c:innot  )>e  inillcliil  for  bein;;  ii  biiwil  j»-nerallv;  for  the  bare  solicitation  of  chaatitv  iinol 
indietablfl.    Hawk. »..  1.  c.  74.    I  Salk.  .■W2.— Cuirrr. 

**  Uaiiy  oRence!'  of  private  iniitntinenee  fall  ]iro]>erlr  and  exeluiively  under  the  juris 
dirtioDof  theercWiastiiiil  »iurt.  ani)  are  ttppro))riated  to  it  i  but  where  the  incontinenct 
or  lewdni-SK  is  pulilie,  or  iKi-oniimriiii)  with  eom^pirney,  it  is  indictable. 

Kri-mim/  a  parti/'t  ;«r*i/i  to  ilie  pulilir  view  in  an  ottence  eonlra  bimoi  moret,  and  indict 
aliK  S-e  1  Sid.  IfW.  i  Cimip,  S!).  1  Keli.  r,2l).  And.  by  the  vngrant  act,  (5  Geo.  IV.  e 
8.1.  H.  4.)  exjiofing  a  miin's  per-ioii  witii  intent  to  innuU  a  female  is  an  offence  for  whicl 
the  ofti-nder  may  lie  tn-nleit  u*  a  roitiic  snd  va<:ii1>ond :  nnd  so  is  the  wilfully  exposing  ai 
obscene  ]>rint  or  imleci-nt  exhi1iili<m:  imleeil.  thin  would  l>e  an  indietable  offence  m 
common  law.  2  Sim.  Tku.  1  Burn.  Rep.  :2t).  4  Burr.  S'iSr,  S574.  And,  by  the  same  le 
of  5  0en.  IV,  e.  C3.  ».  ",  every  <itnini on  |ii'oslitule  wandering  in  publio  and  behaving  in  i 
riotouM  iiikI  indecent  niiuiner  iiiiiy  lie  treated  Oi  an  idle  and  diatwderly  penon  within  tb 
nieanin):  of  that  act. 

PHlAiHiiti-lliKpax'lhuiii'i^jair'iff  in  clearly  nn  indietable  offence,  (.1  Burr,  1431*;)  and  man; 
jirOM>eulion!<  ng]iinKt  lin«linnif:'  for  xellinK  and  others  for  buying  have  recently  been  aw 
tained,  and  im)iri»i>nn]i'nt  fur  six  month'*  inHicteil. 

Procuring  or  endenvnuriug  to  priH-ure  the  neiluetion  of  a  girl  seems  indictable,  3  SI 
Tr.  ■')ll*.  So  is  enileiiviiiirin):  t<>  leml  a  girl  into  iirostilutton.  3  Burr.  1438;  and  see  dm 
2(l!>.  212.  a*  to  the  otienee  of  se.|u.ii,m. 

It  is  an  indirtalile  ottenei.-  to  di;;  up  ;uiil  enrrv  nwnv  a  drnd  boi/y  out  of  a  ohnFchTari 
2  T,  It.  ":«.  Leneh.  ('.  I,.  4th  ed.  4!i:.  .•<.  C.  SKnst.'P.  C.  652;  pot,  236;  anU.  2  bool 
42^1.  Anil  the  men-  dis]ii«ingora  deiid  Unlv  fur  piin  and  profit  is  an  indictable  offend 
Buss.  &  It.  I".  C.  AM.  note.  1  l>owl. .(  K.  N.  1>.  C.  n.  And  it  is  a  miiidemeanDur  t 
arrest  a  dead  Inxlv.  and  tliiTi-hv  pn>vent  a  Inirial  in  due  time.  4  East,  4G5.  llie  puntd 
ment  for  such  aii'offenee  is  fine  and  imi>ri.>niinicnt.    2  T.  R.  73.1. 

All  such  act*  of  indeI^>ncy  mid  iniinorulily  are  public  misdeuieanoun,  and  th 
oflenilers  may  I"'  |mni''iii-<l  either  liy  iin  information  granted  by  tho  court  of  Kin^ 
Birnch,  nr  )iy  a»  inilietnient  prefem<il  before  a  grnud  jury  at  the  iiliw  or  qoarlci 
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It  fcr  baTinji^  boMard  chMnm^  considered  in  %  criminal  light;  fbr,  with 
pitA  to  the  nuuntenmoce  of  eoch  illegitimate  ofliqpringt  which  la  a  civil  coooeni, 
we  have  ibrmeriv  spoken  at  large.(y)  By  the  atatate  18  EUs.  c.  8,  two  Jw^feea 
mmj  take  order  for  the  punishment  <»  the  mother  and  rented  fiither,  Imt  what 
that  puiahment  shall  he  is  not  therein  ascertained  ^  though  the  contempoimiy 
eipoiitkHi  was  that  a  corporal  ponishment  was  mtended.(jr)  By  statute  7 
Jae.  L  e.  4y  a  specific  punishment  (via.,  commitmmt  to  the  hoose  of  oomotUm) 
is  inlieted  on  the  woman  only.  Bat  in  both  cases  it  seems  that  the  penalty  caa 
only  be  inflicted  if  the  bastara  becomes  chai^^ble  to  the  parish ;  for  otherwise 
the  vcfv  maintenance  of  the  child  is  considered  as  a  degree  of  punithment 
Bjr  the  last-mentioned  statate,  the  jostice  may  commit  the  mother  .to  the  honse 
of  eorrection,  there  to  be  pnnished  and  set  on  work  for  one  year;  and  in 
of  a  second  oflencci  till  she  find  soretiea  never  to  oifend  again.* 


♦CHAPTBB  T.  pW 

OF  OFFENCES  AGAINST  THE  LAW  OF  KATI01I& 


AoooEDiHO  to  the  method  marked  oat  in  the  preceding  chapter,  we  are 
to  consider  the  offences  more  immediately  repugnant  to  that  universal  law  of 
society,  which  rcf^ulates  theciutual  intercourse  between  one  state  and  another; 
those,  I  mean,  which  arc  particularly  auimadvortcd  on,  as  such,  by  the  English 

law. 

The  law  of  nations  is  a  syBtcm  of  rules,  deducible  b^  natural  reason,  and  ' 
Mtablishcd  by  universal  consent  among  the  eiviiixod  inhabitants  of  the  world ;(a) 
in  order  to  decide  all  dinputcfi,  to  regulate  all  ceremonies  and  civilities,  and  to 
inrare  the  observance  of  juHtieo  and  good  faith  in  tliat  intercourse  which  must 
frequently  occur  between  two  or  more  independent  states,  and  the  individuals 
belonging  to  eaeh.(6)    This  general  law  is  founded  upon  this  principle, — that  - 
different  nations  ou^ht  in  time  of  peace  to  do  one  another  all  the  good  thery 
ran,  and  in  time  of  war  as  little  harm  as  possible,  without  prejudice  to  their 
own  real  interertts.(c)    And,  as  none  of  these  states  will  allow  a  superiority  in 
tbe  other,  therefore  neither  can  dictate  or  prescribe  the  rules  of  this  law  to  the 
n;*t ;  but  such  rules  must  necessarily  result  fVom  those  ^principles  of    |-^^ 
natural  justice  in  which  all  the  learned  of  every  nation  agree;  or  they    ■> 
depend  upon  mutual  compacts  or  treaties  between  the  respective  communities, ' 
ia  the  construction  of  which  there  is  also  no  iudge  to  resort  to  but  the  law  of 
nature  and  reason,  bein^  the  only  one  in  whicn  all  the  contracting  parties  are 
squally  conversant  and  to  whicli  they  are  equally  subject. 

In  arbitrary'  states  this  law,  wherever  it  contradicts,  or  is  not  provided  for 
by.  the  municipal  law  of  the  c^mntry,  is  enforced  by  the  royal  power ;  but  since 
ia  Engbind  no  royal  power  can  introduce  a  new  law,  or  suspend  the  execution 
of  the  old,  therefore  the  law  of  nations  (wherever  any  question  arises  which  ia 

(v>  V«»  htwk  I.  |Mic«>  4&K.  (»)  fm  book  L  p.  tt. 

(•>  DolL  Jaol.  ch.  11.  («)  tfp.  L.  k  L  e.  T. 


*11m  7  Jac.  I.  c.  4,  •.  7  (which  provided  oortain  |Hintahmeiits  lor  lewd  females  wbo 

~  bastards  I  is  rf*pMd<^  by  50  G«'o.  III.  c.  51.  m.  1,  which  enacts  **  that  in  cases  when  a 

•hall  have  a  bastarfl  child  which  msy  Im«  chargeable  to  the  parish*  any  two  justices 

rhom  such  woman  ihall  he  brought  may  commit  her,  at  their  disoretion«  to  the 

of  eorreetion  in  their  <lii«trict,  for  a  time  not  exceeding  twelve  calendar  UMMiths 

than  iiz  weeks/*     By  section  3.  upon  the  woman's  good  behaTiour  during  her 

t,  anjr  two  justicen  may  nvleane  and  dijH*harge  her  from  ftirther  eonfinemsiit. 

4,  Jostiees  are  rentrained  from  committing  any  woman  till  she  has  bssB 

esa  nontlL.    The  child  must  be  chargeable,  or  likely  to  beoooM  sob  in  erdsr  la 

aeosivietion.  2  Nolan,  256,  3d  ed.— Cmittt. 
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properly  the  object  of  its  juriHdietion)  is  here  adopted  in  its  full  extent  by  tho 
common  law,  and  is  hold  to  be  a  puH  of  the  law  of  the  land.  And  those  acts 
of  parliament  which  have  from  time  to  time  been  made  to  enforce  this  an!- 
versal  law,  or  to  facilitate  tho  execution  of  its  decisions,  are  not  to  be  con- 
sidercd  as  introductive  of  any  new  rule,  but  merely  as  declaratory  of  the  old 
fundamental  constitutions  of  the  kingdom,  without  which  it  must  cease  to  be  a 
part  of  the  civilized  world.  Thu.s,  in  mercantile  questions,  such  as  bills  of  ex- 
change and  the  like;  in  ail  marine  causes,  relating  to  freight,  average,  demur- 
I'age,  insurances,  bottomry,  and  othei-s  of  a  similar  nature;  the  law-mer- 
chant,('(/)  which  is  a  branch  of  the  law  of  nations,  is  regularly  and  constantly 
adhered  to.  So  too  in  all  disputes  relating  to  prizes,  io  shipwrecks,  to  hostages 
and  ransom-bills,  there  is  no  other  rule  of  decision  but  this  great  universal  law, 
collected  from  history  and  usage,  and  such  writers  of  all  nations  and  languages 
as  are  generally  approved  and  allowed  of.* 

But  though  in  civil  transactions  and  questions  of  property  between  tho  sub- 
jects of  ditterent  states  the  law  of  nations  has  much  scope  and  extent  as 
adopted  by  the  law  of  England ;  yet  the  present  branch  of  our  inquiries  will 
*fi^1  ^^^^  *within  a  naiTOw  compass,  as  offences  against  the  law  of  nations  can 
J  rarely  be  the  object  of  the  criminal  law  of  any  particular  state.  For 
offences  against  this  law  are  principally  incident  to  whole  states  or  nations:  in 
which  case  recourse  can  only  be  had  to  war,  which  is  an  appeal  to  tho  God  of 
hosts  to  punish  such  infractions  of  public  faith  as  are  committed  by  one  inde- 
pendent people  against  another;  neither  state  having  any  superior  jurisdiction 
to  resort  to  upon  earth  for  justice.  But  where  the  individuals  of  any  atate 
violate  this  general  law,  it  is  then  the  interest  affwell  as  duty  of  the  govern- 
ment under  which  thoy  live  to  animadvert  upon  them  with  becoming  severity, 
that  the  peace  of  tho  world  may  be  maintained.  For  in  vain  would  nations  m 
their  collective  capacity  observe  these  universal  rules,  if  private  subjects  were 
at  liberty  to  break  them  at  their  own  discretion,  and  involve  the  two  atates  In 
a  war.  It  is  therefore  incumbent  upon  the  nation  injured,  first,  to  demand 
satisfaction  and  justice  to  be  done  on  the  offender  by  the  state  to  which  he  be- 
longs; and,  if  that  be  refused  or  neglected,  the  sovereign  then  avows  himself  an 
accomplice  or  abettor  of  his  subject's  crime,  and  draws  upon  his  community 
the  calamities  of  foreign  war. 

such 
8afe^K>n- 


I.  As  to  the  lirst,  violation  of  safe-conducts  or  passports^  expressly  granted  by 
the  king  or  his  embasHadors(6*)  to  the  subjects  of  a  foreign  power  in  time  of  mu- 
tual war,  or  committing  acts  of  hostilities  against  such  as  are  in  amity,  league, 
or  truce  with  us,  who  are  here  under  a  general  implied  safe-condact :  these  are 

{*)  S«o  liook  1.  p.  273.  (•)  Ibid.  p. 


'  By  the  33  Geo.  III.  c.  GG,  it  was  enactiHl  that  it  was  unlawftil  for  any  of  his  nuumtv*i 
subjects  to  ransom,  or  enter  into  uny  contmct  for  ransoming,  any  ship  or  merchaiidMe 
captured  by  an  enemy :  and  that  all  contracts  and  securities  for  that  purpose,  without  the 
license  therein  mentioned,  were  absolutely  void ;  and  that  every  person  who  entered 
into  8uoh  a  contract  should  he  subject  to  a  penalty  of  500/. — Christian. 

'  Under  the  head  of  offences  against  the  law  of  nations  in  the  United  States  Ifr. 
Wharton  cla^^ses  the  accepting  and  exercising,  by  a  citizen,  a  commisBion  to  nenre  a 
foreign  Htate  against  a  state  at  peace  with  the  United  Stiites.  (Act  of  Congress,  April  21), 
1818.  8.  1.  3  .Story's  Laws,  l(i'J4 :)  fitting  out  and  arming  within  the  limits  of  the  United 
States  any  vessel  for  a  foreign  state  to  cruise  against  a  state  at  peaee  with  the  United 
States,  (ibid.  s.  3 :)  increasing  or  assinting  within  the  United  States  any  fbrdeof  armed 
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hi  Miches  of  the  public  fiiith,  withoat  the  preservation  of  which  there  emn  be  no 
iaterconree  or  commerce  between  one  nation  and  another :  and  snoh  offenoee 
Ba^y  according  to  the  writers  upon  the  law  of  nations,  be  a  jnst  ground  of  a 
nauonal  war;  since  it  is  not  in  the  power  of  *the  foreign  prince  to  cause  ^^^ 
iustice  to  be  done  to  his  subjects  by  the  very  individul  delinquent,  but  l> 
he  must  require  it  of  the  whole  community.  And  as,  during  the  continuance 
of  any  aafe-conduct,  either  express  or  implied,  the  forei^er  is  under  the  pro- 
tection of  the  king  and  the  law,  and,  more  especially,  as  it  is  one  of  the  artidee 
of  magna  charia(J)  that  foreign  merchants  should  be  entitled  to  aafe-conduct 
and  security  throughout  the  kingdom,  there  ia  no  question  but  that  anv  viola- 
tion  of  either  the  person  or  property  of  such  forei^er  may  be  punished  by  in« 
dictment  in  the  name  of  the  kmg,  whose  honour  is  more  particuhu*ly  engaged 
in  supporting  his  own  safe-conduct.  And,  when  this  malicious  rapacity  was  not 
confined  to  private  individuals,  but  broke  out  into  general  hostilities,  by  iha 
statute  t  Hen.  V.  st.  1,  c.  6,  breaking  of  truce  and  safe-conducts,  or  abetting  and 
receiving  the  truce-breakers,  was  (m  affirmance  and  support  of  the  kw  of  na» 
tions)  declared  to  be  high  treason  against  the  crown  and  dimity  of  the  king, 
and  conservators  of  truce  and  safe-conducts  were  appointed  m  every  port,  and 
Mspowered  to  hear  and  determine  such  treasons  (wnen  committed  at  sea)  ao> 
cording  to  the  anticnt  marine  law  then  practised  in  the  admiral's  court,  and, 
together  with  two  men  learned  in  the  law  of  the  land,  to  hear  and  determine 
according  to  that  law  the  same  treasons,  when  committed  within  the  body  of 
any  county.  Which  statute,  so  fkr  as  it  made  these  offences  amount  to  treasoUi 
was  suspended  by  14  Uen.  VI.  c.  8,  and  repealed  by  20  Hen.  VI.  c.  11,  Imt  re* 
vived  by  29  Hen.  VI.  c.  2,  which  gave  the  same  powers  to  the  lord  chancellor, 
awooiated  with  either  of  the  chief  junticefl,  an  belon^^  to  the  conservators  of 
tnieo  nnd  their  aHAeHHom;  and  enacted  that,  notwithstanding  the  party  be  con- 
victed of  tresHoii,  the  injured  stranger  should  have  restitution  out  of  his  effects 
nrior  to  any  claim  of  the  crown.  And  it  is  further  enacte<l,  by  the  statute  81 
Hen.  VI.  c.  4,  that  if  any  of  the  king's  subjects  attempt  or  offend  upon  the  sea, 
or  in  any  ]K>rt  within  tlie  king's  obeisance,  against  any  stranger  in  amity, 
league,  or  truce,  or  under  nateH'onduct,  and  especially  by  attaching  *his  r^^A 
person,  or  s]M>ilin^  him  or  robbing  him  of  his  goods,  the  lord  chancellor,  *- 
with  any  of  the  justices  of  either  the  king's  bench  or  common  pleas,  may  cause 
fall  restitution  an<i  amendn  to  be  made  to  the  party  injured. 

If  is  to  he  observed  that  the  suspending  and  repealing  acts  of  14  &  20  Hen. 
TI.,  And  also  the  reviving  act  of  29  Hen.  VI..  were  only  teniporary,  so  that  it 
•h^fuld  fieem  that  ut\er  the  expiration  of  them  all  the  statute  2  Hen.  V.  continued 
ia  full  force ;  but  yet  it  is  considered  as  extinct  by  the  statute  14  Edw.  IV.  c.  4, 
which  revives  and  contirms  all  statutes  and  onlinances  made  before  the  acces- 
•ion  of  the  house  of  York  against  breakers  of  aniitii*s,  truces,  leagues,  and  safe- 
coadncta.  with  an  exiiress  exception  to  the  statute  of  2  Hen.  V.  But  (however 
that  may  be)  I  ai>prt*hend  it  was  linally  repealed  by  the  general  statutes  of  Edw. 
VI.  and  queen  Man\  for  abolishing  new-created  treasons;  though  Sir  Matthew 
Hale  Mems  to  question  it  as  to  treasons  committed  on  the  sea.(^)  But  certainly 
tbe  statute  of  31  Hen.  VI.  remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  nnbassadors,  which  are  also  established  by  the  law  of 
aati«jn4,  and  are  tlierefon*  matter  of  universal  concern,  they  have  formeriy  been 
treated  of  at  large.(/i)  It  may  here  be  sufficient  to  remark  that  the  common 
law  of  England  recognises  thorn  in  their  full  extent  by  immediately  stopping 
all  legal  process,  suetl  out  thn)ugh  the  ignorance  or  rashness  of  individuals, 
which  may  intrench  u|H>n  the  immunities  of  a  foreign  minister  or  any  of  his 
train.  And,  the  more  cfToctually  to  enforce  the  law  of  nations  in  this  respect, 
when  viobited  thrrm^h  wantonness  or  insolen(*e.  it.  is  declared,  by  the  statute  7 
Anne,  c.  12,  that  all  pnM*i»ss  whereby  the  ]H*rson  of  any  embassador,  or  of  his  do> 
»tic  or  domestic  servant,  may  be  arrested,  or  his  goods  distrained  or  seised, 
be  utterly  null  and  v(»i(l ;'  and  that  all  persons  prosecuting,  soliciting,  or 

nsa«.lll.«.Si.    S«»»ni4il.»iNI*iW.Ac.  <#>  I  H«L  f. C. «.  <»)8MkMkL 


*  A  eoBBoI  Is  not  a  public  minister  within  the  act.   Ank^  3  book,  289.    Ths  nartj,  to 


70  PUBLIC  WEOSGS.  [Book  IT. 

exe<;utiiig  ttucli  proccHS,  Ixinf^  couri(-tc<l,  by  confosHion  or  the  oath  of  one  wit- 
,-. .  nuHS,  butbrc  tliu  *lunl  chuiiccllur  uiid  the  chiot'  jnaticca,  or  UDy  two  of 
-I  tlicm,  nhull  l>u  <l<jL'nie(l  viuliitorA  uf  thv  lawn  of  iiutioua  and  diiiturbors  of 
the  public  repoMc,  uixl  Hhall  nutfur  Huch  i>ciiiilticH  and  corporal  punishniunt  aa 
the  Huid  judgvH,  or  niiy  two  of  thtm,  t>hiill  think  fit.(0  Thuw,  in  cuhcs  of  oxtro- 
ordiuary  outrage,  tor  which  thu  law  liath  pi-ovjdcd  no  H[H>ciiil  poualty,  thu  It'^ris- 
laturu  liath  iiitruntL-d  to  the  three  princijuil  judgi'H  ul'  tho  kiiigdota  an  unliiuitvd 
powor  of  pifipurtiuiiiiig  tho  puiiUhmont  to  the  crime. 

III.  LuHtly,  the  crime  of  pirafy,  or  rohhi'ry  and  depredation  upon  Uie  high 
Boaa,  is  an  otfL-nce  a;(uiiiKt  the  universal  Jaw  of  aocii'ty  ;  a  pirate  fieing,  aceonl- 
ing  to  Sir  ICdward  Cuke, (A)  kostis  huimtni  gmcris.  As  thcrctbro  ho  has  rviioaiiced 
air  tho  benefits  of  eoeiety  and  govern  in  cut,  and  liaH  reduced  himself  alVecih  to 
tho  Havagt!  Htutu  of  nature  by  declaring  war  against  all  mankind,  uU  mankind 
must  declare  war  against  him :  ko  that  every  community  hath  a  right,  by  tha 
rule  of  Helf-dcll'nee,  to  inflict  that  punidhmont  upon  him  whieh  ever)-  individual 
would  in  a  state  of  nature  have  been  otherwise  entitled  to  do,  for  any  iuviuioa 
of  his  person  or  peraouul  property.* 

By  the  untiont  comuKin  law,  piracy,  if  committed  by  a  subject,  was  held  to 
bo  a  species  of  high  treason,  being  contrary  to  his  natural  allegiance,  and  by  an 
alien  tc  bo  felon)'  oiil)' ;  but  now,  since  the  statute  of  treason,  25  Edw.  III.  c.  2, 
it  in  held  to  he  onlj'  felony  in  a  subject-t/j  Formerly  it  was  only  cognizable  by 
the  admiralty  courts,  which  proceed  by  the  rules  of  the  civil  faw.(m)  But  it 
being  itieonststent  with  the  liberties  of  the  nation  that  any  man's  life  should  be 
taken  away,  unless  by  the  judgment  of  hi^  peers  or  the  common  law  of  tho  land, 
the  statute  'M  lien.  VIII.  c.  lo  established  a  new  jurisdiction  for  this  puiTKWe, 
which  proceeds  according  to  the  course  of  the  common  law,  and  of  H^iich  iva 
shall  Buy  more  hereafter. 
-  „2-i  *The  otfeiK'o  of  piracy,  by  common  law,  consists  in  committing  thoea 
-'  acts  of  robbery  and  depredation  upon  the  high  seas  which,  if  committed 
npon  land,  would  have  amounted  to  felony  there.(n)  But,  by  statute,  boom 
other  oll'encea  are  made  piracy  also :  us,  by  statute  1 1  &  13  W.  III.  c.  7,  if  any 
natural-born  subject  commits  any  act  of  hostility  upon  the  high  eeaa  against 
others  of  his  majesty's  subjects,  under  colour  of  a  commiiision  from  any  tureign 
power,  this,  though  it  would  onlv  he  an  act  of  war  in  an  alien,  shall  be  construed 

Siracy  in  a  subject.  And,  further,  any  commander  or  other  seafaring  person 
straying  his  trust,  und  running  away  with  any  ship,  boat,  ordnance,  ammo- 
nition,  or  goods,  or  yielding  them  up  voluntarily  to  a  pirate,  or  conspiring  to 
do  thexe  acts,  or  any  j)erson  assaulting  the  commander  of  a  vessel  to  hinder  him 
from  lighting  in  defence  of  his  ship,  or  contintng  him,  or  making  or  endeavour 
ing  to  make  a  rui-olt  on  bouinl,  shall,  for  each  of  these  offences,  bo  adjudged  a 

d  IbH. 
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entitle  him  to  the  protectinn  nl'  thi'  act,  must  be  n  serviint,  or  piniiloyed  in 

dor's  hoUM<,  (3  U.  &■  H.  '2^ ;)  and  a  servant  within  the  mi^uning  of  the  art  must  be  acluallr 
and  bo»&Mt  »w\i  m.-rviint.  TicU).  frue.  Mi  pd.  1113.  4  Burr.  2(1IG,  2017.  It  doM  not 
matter  wliether  llii'  siTvuut  in  u  niitivp  of  the  ennntrv  where  the  amtniiudor  rendra,  or  a 
foreignpri  an<l  real  Kon'uniH,  thoufth  nnt  reading  with  the  ambodwdor,  are  within  ihs 
act.  -JStta.  TUT.  :{  AVilx.  :k).  1  H.  Jt  C.  ruiS.  :>  D.  i  It.  Ml),  8.  C.  But  if  the  servant  do 
not  re>>i<lc  in  the  urnhnssailor'n  hi)u-u>,  and  have  (IoikIs  in  his  own  bou»e  more  than  an 
nccpsiiar]:  for  liis  convKnicnci'  iis  sui'h  xcn'iint.  they  are  not  within  the  pmtoeiion  of  the 
act.  1  It.  ft  C.  hM.  i  I>.  k  I).  f<:i:<.  A.  v.  'rh>>  serrimt's  nnme  rnunt  be  rc-giatered  in  th« 
secretary  of  ntiUc'*  ofliiv.  nni)  ti'iinitmilted  tn  tlie  nheriiTs  office,  to  mpjiort  b  nrneee<)ing 
aiiainrt  the  sliiTitt'for  nuch  orni't.  1  Wils.  *2I),  and  itect.  5  of  the  statute.  Tidd,  Pnc.  fib 
ed.  1114.— <.'niTTr. 

•On  the  subject  of  jilmoy  nnder  tlieConstitutinn  of  the  United  States  and  set*  of  Con- 
gresn.  M>e  I  Ki-nt'H  (.'nin.  X^A.  Wlinrton's  Auier.  (Vim.  Law,  tUl.  Acts  of  CongrcM,  April 
30,  1700,  c.  0.  B.  t".  1  Stnn-'»  Lawn.  84.  Art  Mureh  3.  1819,  o.  7(3,  s.  5,  3  Story,  1739.  Art 
15  Mav.  1S20,  c.  113.  i..  :t.':i  Slorv.  17'.>M.  ITnited  Stat.-s ,».  Smith,  S  Wheeton,  153.  Tnitwi 
Staffs  nt.  Palmer,  3  Wheaton,  (HO.  Unite<l  States  m.  Kepler,  1  Baldw.  15.  United  Stale* 
V*.  Klintock.  5  Whoni.  144.  United  StatcK  n*.  rirates,  ibid.  184.  United  Stataa  m.  Uolmes, 
ibid.  412.-~iinAUH-(H)D. 
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fUon,  utd  robber,  and  absll  Ntffer  dmth,  whether  he  be  prinoipftl  or 
■eceuoiy  by  setting  forth  such  pintoe,  or  abetting  them  be&re  the  fhot, 
iviiig  or  concealiag  them  or  their  gooda  after  it.    And  the  Btatnte  4  Geo. 

expraMlf  excludoH  the  priDcipala  from  the  benefit  of  clergy.     By  th« 

8  beo.  I.  c.  24,  the  trading  with  known  pirates,  or  fhraidung  them  with 
M-  amrannition,  or  Qtting  out  any  reanel  for  that  purpose,  or  in  any  wiw 
img,  combiDing.  confederating,  or  correeponding  with  them,  or  the  foroiUy 
1^  any  merclwnt  veMiel,  though  without  Beiiing  or  carrying  her  off,  and 
ing  or  throwing  any  of  the  gooda  overboard,  ahali  be  deemed  piraeyi 
h  acc-eHaoriea  to  piracy  oa  are  deecribed  by  the  etatnte  of  king  William 
lareil  W  be  printipal  pimtoa,  and  all  parties  convicted  by  Tirtue  of  thil 

made  felomt  without  benefit  of  cler^.  By  the  aame  •tetntes,  also,  (lO 
ige  the  dcl'ence  of  merchant  ves»el«  against  pirate*,)  the  oommanden  or 

wounded,  and  the  widows  of  such  seamen  as  are  slain,  in  any  friratitMl 
naent,  shall  bo  entitled  to  a  bounty,  to  *be  divided  among  them,  rera 
seeding  one-ttltivth  part  of  the  value  of  the  earao  on  board :  and  '■ 
Niaded  Hcamen  Hhitll  Vo  entitled  to  the  pension  Of  the  Oreenwiidi  hoapitkl, 
ao  other  seamen  are,  except  only  snob  as  have  served  in  a  ship  aimr. 
the  commander  shall  behave  cowardly  by  not  defending  the  ship,  if  ahe 
ins  or  arms,  or  ehull  diHchar^o  the  mariners  fh>m  flghtlag,  so  that  the 
into  the  haiid^  of  pirates,  such  commander  shall  forlUt  all  his  wagea, 
Eer  six  months'  imprmoiimont.*  Lastly,  by  statute  18  Geo.  IL  c.  80,  any 
4iom  subject  or  denieun  who  in  time  of  war  shall  oommit  hoatilitiea  at 
iost  any  of  liiH  fi-lluw.HuhiccU,  or  shall  assist  an  enemy  on  that  element, 
I  to  be  tried  and  convictou  as  a  pirate.* 

e  arv  tin-  priijiiiiul  cunos  in  whii-h  the  statute  law  of  England  interposes 
Lfld  crit'on-f  tliu  luw  fit'  nutiunit  an  a  part  uf  the  common  law,  by  inflicting 
|B>te  jiuiiiiihihoiit  upon  oA'cm-OH  againxt  that  univerwal  law  committed  hy 

persons.  U\-  hIiuII  pmcet-d  in  the  next  chapter  to  consider  offencea 
notv  inmu-diuti'ly  uH'cct  the  sovenjifjn  executive  power  of  our  own  par- 
Ktati-,  or  the  kinf.;  unil  govomnK-nt;  which  species  of  crime  brancbea 
ilo  a  much  lurgcr  cxtvnt  than  cither  of  those  of  which  we  have  already 


I*  mii!>lnirtion  of  llif  commnn  Inw.  lui  onlarireil  b;  the  ttatules  mentioned  in  the 
tp|mu^  lliiil  for  iiiiiriniTH  to  Kt>iu>  (|it>  cHpuuii.  ]>ut  him  on  ihore  agajnat  his  wUl, 
TwanU  t-iii|iloy  Ilif  "liii'  Tor  tlx'ir  u»e.  in  piracy.  2  tlut.  P.  C.  706.  And  embes. 
ikiji'o  nmlinr  Hiiil  chIiU-  i*  |>ira('y.  thnu|ili  the  mtuiter  (i(  the  Tewrl  concur  in  it, 
ii^li  ihi:  •ilyi-ci  U  ti>  ili'I'niiiil  llii'  urnk'TwHtiTs,  not  the  iiuuren.  Hum.  t  R.CC 
hVre  till-  mu-rcr  nf  n  vi'.-im-I  iiii>ureil  lht>  '■Iiip  and  t^rgo.  landed  the  komU,  and, 
de-iniriioii  of  i),->  forriKT.  iirr>ti.4tv(l  Wth  or  loct,  with  intent  to  ilpfraud  tha 
lail  in'.uriT-.  tliii  wm  liol.lfii  tu  !»■  a  tupro  lirearh  of  trust,  and  no  felony,  beeai 
H  no  ilt'iiTtuiniiiiiiii  uf  Itii-  •■]H-<-iui  tiuthorily  with  which  the  defendant  « 
i.  '2  Knft.  y.  I '.  7T<i,  Thi'  ruli'K  oh  to  laroenv  will  here  apply. — CBtTTT. 
!  Hawk.  I'-  >•-  p|>.  -.W..  Ai\l-Hi:<.  -Ml.  k.  1.  .^oe  alw  &  Opo.  IV.  c.  IT.  by  which 
ta  •Uvui  on  thi-  bi>ili  n-.m,  3n\  h  mnde  pimoy  and  iiunixhable  with  death.  Sea 
ra.  I V.  c.  1 U.  *.  '.>.  and  Fi>rl>.w  ».  CM:lirani'.  ;j  U.  A  K.  UTi.  2  B.  A  C.  44»,  on  the 
Iwvt. 

iK-h  of  the 
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CHAPTER  VI. 

OF  HIGH  TREASON. 

The  third  general  division  of  crimes  consists  of  such  as  more  especially  affect 
the  supremo  executive  power,  or  the  king  and  his  government;  which  amonnt 
either  to  a  total  renunciation  of  that  allegiance,  or  at  the  least  to  a  criminal 
neglect  of  that  duty  whieli  is  due  from  every  suhject  to  his  sovereim.  In  % 
former  part  of  these  c(tmmentaries(A^  we  had  occasion  to  mention  the  nature 
of  allegiance  as  the  tie  or  liganwn  which  hinds  every  subject  to  be  true  and  faith- 
ful to  his  sovereign  liege  lord  the  king,  in  return  for  that  protection  which  is 
afforded  him,  and  truth  and  laith  to  bear  of  life,  and  limb,  and  earthly  honour, 
and  not  to  know  or  hear  of  any  ill  intended  him  without  defending  him  there- 
from. And  this  allegiance,  we  may  remember,  was  distinguished  into  two 
species :  the  one  natural  and  perpetual,  which  is  inherent  only  in  natives  of  tho 
kmg*s  dominions ;  the  other  local  and  temporary',  which  is  incident  to  aliens 
also.  Every  offence,  thercibrc,  more  immediately  affecting  the  royal  persoD, 
his  crown  or  dignity,  is  in  some  degree  a  breach  of  this  duty  of  allegiance, 
whether  natural,  or  innate,  or  local,  and  acquired  by  residence;  and  these  nuT 
be  distinguished  into  four  kinds:  1.  Treason;  2.  Felonies  injuriona  to  tho  king^ 
prerogative;  S»  Prannumre ;  4.  Other  misprisions  and  contempts:  of  which  crimM 
the  first  and  principal  is  that  of  treason. 

^^-  ,  *Treaaon,  proditiOy  in  its  very  name  (which  is  borrowed  firom  the  French) 
'  ^  imports  a  betraying,  treachery,  or  breach  of  faith.  It  therefore  happeni 
only  between  allies,  saith  the  Mirror  :(6)  for  treason  is  indeed  a  general  appella^ 
tion,  made  use  of  by  the  law,  to  denote  not  only  offences  against  the  king  and 
government,  but  also  that  accumulation  of  guilt  which  arises  whenever  a  sape- 
rior  reposes  a  confidence  in  a  subject  or  inferior,  between  whom  and  himieif 
there  subsi^s  a  natural,  a  civil,  or  even  a  spiritual,  relation,  and  the  inferior lO 
abuses  that  confidence,  so  forgets  the  obligations  of  duty,  subjection,  and  alle- 
giance, as  to  destroy  the  life  of  any  such  superior  or  lord.(c)  Thia  is  looked 
upon  as  proceeding  irom  the  same  ]>rinciple  of  treacheiy  in  private  life  as  would 
have  urged  him  who  harboura  it  to  have  conspired  in  public  against  hia  liege 
lord  and  sovereign,  and,  theretbre,  for  a  wife  to  kill  her  lord  or  huBband,  a  Be^ 
vant  his  lord  or  master,  and  an  ecclesiastic  his  lord  or  ordinary,  these,  being 
broaches  of  the  lower  allegiance  of  private  and  domestic  &ith,  are  denominaUa 
petit  treasons.  But  when  disloyalty  so  rears  its  crest  as  to  attack  even  mmity 
itself,  it  is  called,  by  way  of  eminent  distinction,  high  treason,  alta  proaithi 
being  equivalent  to  the  crimen  Itxsce  majcstaiis  of  the  Komans,  aa  6lanvil(<f)  d^ 
nominates  it  also  in  our  English  law. 

As  this  is  the  highest  civil  crime  which  (considered  as  a  member  of  the  comBm- 
nity)  any  man  can  possibl}-  commit,  it  ought  therefore  to  be  the  most  precieelf 
ascertained.  For,  if  the  crime  of  high  treason  be  indeterminate,  thia  aloM 
(says  the  president  Montesquieu)  is  sufficient  to  make  any  government  dege- 
nerate into  arbitrary  ])owor.(e)  And  yet,  by  the  antient  common  law,  there  waa 
a  great  latitude  left  in  the  breast  of  the  judges  to  determine  what  waa  treaaon, 
or  not  so :  whorobv  the  croaturos  of  tyninnical  princes  had  opportunity  to  create 
abundance  of  constructive  treasons;  that  is,  to  raise,  by  forced  and  arbitrarv 
*"&}  constructions,  offences  into  the  *crime  and  punishment  of  treason  which 
*  J  never  were  suspiH-tod  to  he  such.  Thus,  tne  accroaching^  or  attempting 
to  exercise,  royal  ])owor  (a  very  uncertain  charge)  waa,  in  tho  21  Edw.  III., 
held  to  be  treason  in  a  knight  of'  llerttbi-dshire,  who  forcibly  asaaulted  and  d^ 
tained  one  of  the  king's  subjects  till  he  paid  him  90/. :(/)  a  crime,  it  must  ba 
owned,  well  desor\'ing  of  ])unishmcnt :  but  which  seema  to  be  of  a  complexxm 
very  different  from  that  ot'  treason.     Killing  the  king'a  father,  or  faroUiery  or 


(»)C.1,<7.  <«)liB.LKsH.a.T. 

(•)  x£.  ^(/mii,  c.  4.  jahfitLc*.  oiiiii/i,  c.  M,  81.  miBd.r.aia. 
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•Ten  hii  meaMuger,  bu  also  ikllen  under  the  aBme  denoiii{iiation.(ff)  The  Utter 
of  which  is  klmoet  aa  tyraanictil  a  doctrine  as  that  of  the  imperiiu  oonatitntioa 
of  Arcadiiu  and  Honorias,  which  detennines  that  any  atterapte  or  doaigna 
agaiaat  the  miniBtcra  of  the  prince  ahall  be  traaeon.(A)  Bnt,  however,  to  pro- 
Tent  the  inconveniences  whicn  began  to  arise  in  England  fVom  thw  mnltitndeof 
WDStrovtive  treasons,  the  statute  26  Edw.  III.  c  £  was  made;  whioh  definaa 
vh«t  offences  only  for  the  fkitore  shoald  be  held  to  be  treason :  in  like  tnAiraer 
M  the  Ux  Juiia  majatatu  among  the  Romans,  promulged  by  Anguatua  Caaar, 
oomprebended  all  the  antient  laws  that  had  before  been  enacted  to  pnoish  trana- 
Bvaeors  aj^inst  the  Btate.(i)'  This  statute  mnst  theralbre  be  onr  text  and 
lide,  in  order  to  examine  into  the  scTeral  species  of  high  treason.  And  wa 
all  find  that  it  comprehends  all  kinds  of  high  treason  under  seTen  diatinok 
hrBBcbes. 

1.  **  When  a  man  doth  oompass  or  imagine  the  death  of  onr  lord  the  king,  of 
oar  lady  his  queen,  or  of  their  eldest  son  and  h<»r."  Under  this  deeoription  it 
ii  held  that  n  queen  regnant  (snch  as  queen  Elizabeth  and  queen  Anne)  is  within 
the  words  of  tne  act,  Ming  invested  with  royal  power  and  entitled  to  the  all*- 
giaoM  of  her  aubjects;(j')  but  the  husband  of  such  a  queen  ia  not  oompriaad 
witliiD  these  wonb,  *and  therefore  no  treason  can  he  committed  against  ^ nv 
hna.(A)  The  king  here  intended  is  the  king  in  pOMoasion,  witbont  any  *■ 
lasfaet  to  his  title ;  fbr  it  is  held  that  a  king  dt/ado  and  not  tie  jure,  or,  in  other 
worda,  a  usuiper  that  hath  irot  possession  of  the  throne,  is  a  king  within  the 
Meaning  of  the  statute ;  as  Uiorc  is  a  toraporar^*  allegiance  due  to  nim,  for  hia 
administration  of  the  gurernmont  and  temporarv  protection  of  the  public;  and, 
therefore,  trcawns  committed  apilmit  Henry  VI.  wurc  punJHhed  under  Edward 
IV.,  though  uU  the  line  of  Lancuater  liiiil  bcon  prcviouBly  (leclitri'd  usurpers  by 
act  of  parliament.  But  iho  most  rightful  heir  of  thccrowu,  or  king  (ft-jurvand 
Bot  de  facto,  who  hatli  never  had  {ilenar}'  pOMCHMion  of  the  throne,  as  was  the 
case  of  the  houi«  of  York  during  the  three  reigns  of  the  line  of  Lancaster,  u 
lot  a  king  within  this  statute  against  whom  treasons  niny  be  commiltcd.(/) 
Aod  a  ver)'  scnuiblu  writer  on  the  crown-law  carries  the  {>uint  of  floescssion  so 
far  that  ho  huldit^ni)  that  a  king  out  of  posscNtiion  is  so  tiir  frcnu  having  any 
right  to  our  allegiance,  by  any  other  title  which  he  may  set  up  against  the  king 
in  being,  that  we  are  l>ouii(i  l>y  the  duty  of  niir  allegiance  to  resist  him.  A  doc- 
trine whieh  he  grounds  upon  the  statute  It  Hen.  VlX.  c.  1,  which  is  declaratory 
of  the  common  law,  and  pmnounces  all  xuhjct-ts  excused  from  any  ]>enalty  or 
fcriciture  which  do  assint  and  obey  a  king  tit  facto.  But,  in  truth*,  this  seems 
to  he  confounding  all  notions  of  right  and  wrung ;  and  the  consequence  would 
b(  that  when  Cromwell  had  murdered  the  elder  Charles,  and  usurped  the  power 
itkingh  not  the  namu)  of  king,  the  ptioiile  were  bound  in  duty  to  hinder  tbe 
toe's  reKboration :  and  were  the  king  ot  Poland  or  Morocco  to  invade  this 
kiogd'rtu.  and  by  any  means  to  gut  ifotwession  of  the  crown,  (a  term,  by  the  way, 

.    I  Hiok.  r  r.  SI.  utrtit  m^jmmHi  mw  tlaMt_firm 


'Tlw-  proTiuon*  of  thin  nri  ar<>  nuitirmod  by  the  -lii  ii<-o.  III.  c.  7,  which  ia 
KbulLi  lif  J7Ui-<i.  Ill.c.  <i.  TliJH  Inller  Mululo  rendcn  Iho  Uw  of  high  tr 
riMruHi  Ji-fiiiite.  It  |>r"vidt-i  tliitt  if  anv  one  within  the  rculm,  orwiUioul,  i>hal]  eomjoMa 
wiatntd  d(«th,  iliiitrui'lion.  or  miy  Uxlily  hurni  tendiii)i  (liurt>Io.  nuiminf  orwouniiin^, 
Mfvinnm^ni  or  realraint,  of  bis  majtwty,  nr  to  il^iMina  hiin  from  the  alyle,  bonour.  or 
udj  oamr  of  tfan  im|>eriiil  eninrii  iif  lh«M>  n-slni*.  or  to  levy  war  againit  biu  within 
tha  rmlm.  in  ofler  by  Tom-  or  cnnHtntinl  to  i-oiii)h'1  him  to  change  hia  mnuures  or 
Ma^rk,  or  in  otiirt  lu  put  any  mnMlraini  u|H)n  or  intimidate  both  or  either  houM  of 
priwrwi.  or  to  move  ur  alir  any  fi<rfi|iner  irilb  fon'e  to  invwL'  Ihi*  renliu,  or  maj  of 
Sh  nnjnij'-  damJDbns.  and  Mi>'b  c»m|Hiwiin|i  or  intciitiona  alul)  ex|>reM  by  publiahing 
•ay  |»intia|r  or  writing,  or  l-y  any  oilier  uvert  act.  U'ing  convicted  thereof  on  the  oaths 
rf  Mo  wiuwssss  n|«n  trial,  or  oiberwixe.  by  due  eouisa  of  bw,  aueh  penon  shall  be 
*  a  tniww.  and  Buffer  death  aa  in  cui>«b  uf  high  treason. — Cairrr. 

nt 
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of  verj-  loo»o  and  iniliMliiic-t  ci^itiuatioii,)  the  ouliject  would  be  bound  br  bii 
ftllc^iunco  to  tigbt  lor  Iiih  iiutiiral  ])i'in(.'<.'  lo-du}',  und  by  the  same  duty  of  alle- 
giuii<;c  to  %ht  aguiuHt  him  to-nioi-row.  The  true  <)iMtiiu-tion  BOemit  to  be  that 
,_„1  the  Htutute  of  Ili'iiry  *tlii<  SL-vi-uth  dues  by  no  nieiinit  roiiimand  any  oiijio- 
'  J  sition  to  a  kin^  <le  jure;  but  p.if ««■«  tho  obi-dience paid  toakingf/efiirfo. 
When,  thert-fore,  a  usui-in-i-  w  iu  poiiHCMHioii  the  siihjeft  is  ejvuseil  and  jusHfiti 
in  olwyiiig  und  f^iriiifr  liiin  iihsiMiiiitt- :  otherwise,  under  a  nsuipation,  no  mua 
could  ue  tiafu,  it'  tb<.>  lawful  priix^u  hud  a  ri^ht  to  liunj;  liini  for  ubc<lieiioe  to  tha 

Sowers  in  boiuf;,  as  the  UHuqier  woulil  certainly  do  tor  disoliedicnce.  Kay, 
irther,  as  the  muss  oC  ihm>|)U<  are  iniperiect  jud;fi-s  of  title,  of  which  in  all  cas«t 
posso^Hiou  iv,  prima  facie  eridunce,  the  taw  comjiels  no  man  to  yield  obedicnct 
to  tliat  iirin<'e  wliose  rijiiit  in  l)y  want  of  pojwcsnion  rendered  uncertain  and 
disputable,  till  Providence  shull  think  fit  to  interpose  in  his  favour  und  deciilf 
tlie  und)i;ruoiM  claim :  and,  therefbre,  till  ho  is  entitled  to  snoh  aUefciuiiee  bj 
possession,  no  treason  can  be  committed  ufrainst  him.  Lastly,  a  kinj;  who  luu 
resigned  hix  <'rown,  hu<-1)  rc!tit;natiuti  being  admitted  and  ratified  in  ]iarliament, 
is,  according  to  Sir  Matthew  Hale,  no  longer  the  object  of  treaB0n.(«)  And  tin 
same  reason  holds  in  case  a  king  abdicates  the  govortiment,  or,  by  actions  sub- 
versive of  tlic  conxtitntion,  virtually  reiionuees  tlie  authority  which  he  elainii 
by  that  vcr^-  couBtitulion ;  wince,  tui  was  formerly  obaerTed,(o)  when  the  fact  of 
abdiciitiun  is  once  estahlished  and  determined  by  the  proper  judges,  the  coii» 
queiicc  neccistiarily  follows  that  the  tbroue  is  thereby  vacant,  and  he  is  no  longer 
king. 

I^et  us  next  sec  what  is  a  conijMSgintj  or  imagining  the  death  of  the  king,  h- 
These  are  Kvnonymous  terms,  the  word  comyHiss  signif^'ing  the  purpose  or  deoi^ 
of  the  nuiiiJ  or  wil].(/>)  and  not,  as  iu  common  8pce<-h,  the  carrj'ing  such  Affifl 
to  effect .(y)  And  thercfoi-e  an  accidental  sti-ote,  which  may  mortally  wound 
the  BO^'creign,  iwr  iiifortuHiiim,  without  any  traitorous  intent,  is  no  treason :  U 
was  the  case  of  Sir  Walter  Tyrrel,  who,  bj- the  command  of  king  William  Rufm, 
*~Q  1  **^**^^^"S  "'  <*  hart,  the  arrow  glanced  against  n  tree,  and  killed  the  Vmf 
'  -I  on  the  sj)ot.(rJ  But.  as  this  compassing  or  imagining  is  an  act  of  tin 
mind,  it  cannot  possd>1y  fall  under  any  jiidieiarcogniuince,  nnloaa  it  be  denioii- 
Btrated  by  some  o]wn  oi-  ocert  act.'  And  yet  the  tyrant  Dionysius  is  recorded{i) 
to  have  e:£ecule<l  a  sidiject  barely  for  dreaming  tnat  he  hud  killed  bim,  whick 
was  held  of  suflicient  proof  that  he  had  thought  thereof  in  his  wuking  hooil  | 
But  such  is  not  the  temper  of  the  Knglisli  law;  and  therefbre  iu  this  and  tb* 
three  next  speciw  of  treamm  it  is  iiecessarj-  that  there  appear  an  open  or  oWrt  | 
act  of  a  more  full  and  explicit  nature,  to  ctmvict  the  traitor  upon.  The  stalnt* 
expressly  retiuires  that  the  aeeused  "be  thereof  upon  sufficient  proof  attainted 
of  some  open  act  by  men  of  bis  own  condition."  Thus,  to  provide  weapoMor 
ammunition  for  the  purpose  of  killing  ttie  king,  is  held  to  be  a  palpable  overt 
act  of  treason  in  imagining'  his  death. (f)  To  conspire  to  imprison  the  kingbf 
force,  and  move  towaixla  it  by  assembling  company,  is  un  overt  act  of  compufr 

(>1 1  Hnl.  p.  C IM.  (t|  1  lliiL  r.  C  KIT. 

(•iitnc*i.r.vi:L  ('jsiBca 

ornnv  iiu^  driii..i',htnl^  Iv  ■ini.'  ^vidiwl  U.i,  »*•  o.|iiiill^  (')  « iHt.  U. 

'  In  the  COM  of  t)io  regieidi-s,  the  indictmont  chanted  that  the^  did  traitomoclj  eoBk- 
paas  nnil  imoitine  the  tlculh  nf  the  kinj;.  And  the  titkin);  olT  hia  head  iraa  bid,  anuiig 
othen*.  DH  an  overt  act  nf  conijNwtinti.  And  tlie  iierson  who  wn*  nipposed  to  faavitpna 
the  Ktmke  wan  cnnvicteil  on  tln^  Kiinio  indictment.  For  the  comp««Nn|i  ia  coniidcrad  M 
the  treason,  the  overt  ucIk  ux  tlie  nii^unii  iiinde  a*ei  of  to  etf(«tutite  the  intention*  of  tba 
heart.  And  in  every  inilictment  for  thi:iH]iceies  of  treoaon.  and  indeed  for  levyinf  Wi 
or  wllierinj;  to  tlie  king'ii  enemies,  nn  overt  act  must  be  alleged  and  proved.  For  ths 
overt  act  m  the  eliar)!e,  to  whicli  the  prii>oner  mtixt  applj'  hia  defence.  But  it  ia  aol 
necesNiry  that  the  nlinle  of  the  evid<<ni'e  intende<l  to  Ua  given  ihould  b«  aet  forth:  tha 
common  law  never  required  thin  exnetnem,  unr  doth  the  statute  of  king  William  requii* 
it.  It  is  sufficient  thiil  the  ohur^ie  b<>  reiluced  to  a  reiuonable  certain^,  M  that  lb*  d» 
fen<]ant  may  be  apprised  of  the  nature  of  it  and  prepared  to  glva  an  aaamr  to  U.  fbik 
194.— CaaisiiAK, 
SM 


i*LflL3  PUBLIC  WBonros.  70 

tke  king*!  death  ;(ii)  for  all  force  need  to  the  penon  of  the  kinv  in  Ito  oon- 
tamtt  BUtjr  teod  to  hia  death,  and  is  a  strong  prasomption  of  eomething  wdim 
■hI«4  than  the  present  force,  by  such  aa  have  so  fiir  thrown  off  their  boanden 
f  to  their  sovereign ;  it  being  an  old  observation,  that  there  is  generally  bnt 
Hrt  interval  between  the  prisons  and  the  graves  of  princes.  There  is  no 
alioo,  also,  bat  that  taking  any  neasaree  to  render  such  treasonable  porpoeea 
etaal,  as  asaembling  and  consulting  on  the  means  to  kill  the  king,  u  a  safl- 
it  overt  act  of  high  treason.(ip)* 

[ow  far  mere  woras,  spolcen  t^  an  individual,  and  not  relative  to  any  treason-'^ 
i  act  or  design  then  in  agitation,  shall  amonnt  to  treason,  has  been  foruierir 
Iter  of  donbt.  We  have  two  instances  in  the  reign  of  Edward  the  FonrtJa 
penonaexecoted  for  treasonable  worda:  the  oneacitisen  of  London,  |-^og 
s  aaid  he  would  make  his  son  heir  of  the  arom,  being  the  eign  of  the  *■ 
ao  in  which  he  lived ;  the  other  a  gentleman,  whose  favourite  hock  the  kin^ 
sd  In  hunting,  whereupon  he  wished  it,  horns  and  all,  in  the  king's  belly? 
«•  were  esteemed  hard  cases;  and  the  chief  juetice  Harkharo  rather  chdae 
iasTO  his  place  than  assent  to  the  latt«r  judgment.(z)  But  now  it  aeems 
dy  to  be  agreed  that,  by  the  common  law  and  the  statute  <^  Edward  III., 
A  apoken  amount  to  onlv  a  high  misdemeanour,  and  no  treason.  For  they 
f  ha  qtoken  in  heat,  without  any  intention,  or  be  mistaken,  pervertod,  or 
-reraembered  by  the  hearers;  their  meaning  depends  always  on  their  oon- 
tioa  with  other  words  and  things;  they  may  signify  difforently,  even  accord- 
to  the  tone  of  voice  with  which  they  are  delivered;  and  somotimee  silence 
If  ia  more  ezprosHive  than  any  discourM.  As,  therefore,  there  can  be  nothing 
n  ««]aivocal  an<l  ambifjiKniH  than  words,  it  would  indt^  he  unreanonahlo  to 
ke  th«m  amount  to  high  trcastm.  And  aecortlingly,  in  4  Cnr.  I.,  on  a  rofur- 
'••1H>LP.  r.  KM.  '   (>)  1  niL  p.  c.  lu. 

(-.iU4>k.p.(-.».  iii*Lr.c.ii«. 

Thi*  •utijf^l  in  K>  ntily  ('X|ilnin(tl  by  Mr.  Juiilice  F<Ktpr  in  Iiii  fint  dii>oounio  on  high 
Koo  that  it  may  W  useful  to  nnnrx  hrrc  two  of  hU  Mvtions; — ^"In  tlio  raw  of  the 
<  ihr  ■t.iluto  <>r  in-Mon"  hath,  with  great  j>ropri*tr,  ret«in«i  therul^  r-Janiji  jim  /ado, 
I  nrinci|>li-  upon  which  thin  is  founded  in  too  obrioiu  to  nerd  much  enlirp^mmt. 
I  kiuf  i*  coniiilcrvil  ■>•  the  head  of  tJie  bndy-politic.  and  the  mombeni  of  that  bod* 

(MUHli'reil  aa  unilml  anil  k^|>t  tofii'tlier  by  a  iiolitical  union  with  him  anil  with  each 
ff.  Hi*  lift'  ivnnot,  in  iho  onliimry  coiirni'  of  thing*,  be  taken  away  by  tn-aKonablo 
rtiff  with»ut  involvinji:  a  whole  nation  in  blood  and  confuKion  :  conteqtiently  OTpry 
At  1<-V4-Ile<)  SI  hi^  [HTuin  i:i.  in  Ilie  onlinnry  couive  of  thiusti.  li'TtUed  at  the  ])ublia 
trpiiUity.  Thp  law.  tlipr<-f»r<>.  ti'nib-reth  the  mf<-ty  of  the  kmg  with  an  anxiou*  con- 
H.  •••■).  if  I  may  um>  thi-  (>xi>re«inn.  with  a  ronrem'  honlpring  u]>on  jealouxy.  It  con- 
■Mb  the  wicked  imoginaiiiinK  of  tlio  heart  in  tlio  wime  degree  nf  guilt  aii  if  carried 
tactual  i>]ce*-utinn  from  tlie  moment  mi-asures  ap]*or  to  have  been  taken  to  render 
m  eO^tUitl :  aiicl  thirefur'-.  if  <i<U'|>lmtor»  meet  ami  consult  how  to  kill  the  king. 
s(h  thry  il-)  tint  thi'ti  full  uimn  any  Hi'hi'Uie  for  tliut  jiurjioH.',  this  it  an  overt  act  of 
Biaviiij  bi>  il'-utli :  and  so  lire  atl  mean'  nlaile  ii-o  of.  l>c  it  ailvici-,  [icrsuaHion,  or  com- 
nd.  t"  iii<-iie  or  I'liiMurage  ollivrs  to  cominit  the  fact  or  join  in  the  atlemjit ;  an<l  every 
*an  wliu  liut  SHietilfth  to  any  nverlurt^t  for  that  )iur[io«e  will  be  involved  in  the  um« 
h. 

'Th*  rare  the  law  hath  taken  for  the  personal  safety  of  the  king  ia  not  eonflned  to 
OA*  or  aliemj't'  of  tho  more  tiafcilion.'i  kiml.  to  asiiaiMinatinn  or  poivin.  or  other 
fffli*!  .liri-rtly  and  immclintely  aiming  at  hi*  life.  It  ia  extended  lo  every  thing 
USr  and  deIitH-r.itely  ilone  or  all>-ini>tiil  Hrhi're)>y  )m  life  may  be  endangered;  and 
iHnrr  tb*-  entfring  into  iii<'a-iur>'s  for  de|iining  or  imprinoning  him,  or  to  get  hia 
«a«  into  the  iiow.t  of  the  i-on-<pirator«,  Ihene  olTonce:!  are  overt  acts  of  tivaMin  within 
■  krawh  nf  theniatute:  for  exp-rienee  has  shown  that  between  the  priaoni  and  the 
•aof  ffHncni  the  distance  i*  vitv  small."    K™t.  I'.M. 

\m  mar  the  ■porin  nf  tn>asnn  vti'th  wliic-li  tlie  state-] irisnnem  wwe  charged  who  were 
d  m  IT'M;  awl  the  i(ue«ti«n.  n.s  ~IMtHl  )iy  tlie  court  for  the  jury  to  try,  wa*.  Whether 
IT  ■!— wrra  IimI  hpenentereil  into  wit li  an  iiitctit  tnaubvert  the  monarchy  and  te 
■»-  the  ktngT    .*<»••  Ilanly'i  Trial.— ('lliTTV. 

TWfv  wa»PVMt  a  ri4neni-'nt  nii'l  ili-irn-i-  iir>ul>lMv  in  the  cruelly  of  that  ntae,  fnr  he 
Ml  N.  bonw  ami  all,  in  the  l»lly  of  liiin  who  roiin^-)le.l  the  king  lo  kill  it :  and,  •■ 

hina  killed  it  of  hi*  own  wci>r<l.  or  w]»  hi*  own  eoun«ellor,  il  was  held  to  be  a  irea 
lUe  wMh  B^inM  the  king  huii'i'lf.    1  Hal.  1'.  C.  1 15.— CltaisTlaif. 
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ence  to  all  the  judges  concerning  some  very  atrocious  words  spoken  bjone 
Pyne,  they  certified  to  the  king  'Hhat  though  the  words  wore  as  wicked  as 
might  be,  yet  they  were  no  treason;  for,  unless  it  be  by  some  particular  statote, 
no  words  will  be  treason/'(y/  If  the  words  be  set  down  in  writing,  it  argaes 
more  deliberate  intention  :  and  it  has  been  held  that  writing  is  an  overt  act  of 
treason ;  for  acribere  est  agere.  But  even  in  this  case  the  bare  words  are  not  tbe 
treason,  but  the  deliberate  act  of  writing  them.  And  such  writing,  though  un- 
published, has,  in  some  arbitrary  reigns,  convicted  its  author  of  treason ;  pa^ 
ticularly  in  the  cases  of  one  Peaclium,  a  clergyman,  for  treasonable  passages  in 
a  sermon  never  preaehed,(^)  and  of  Algernon  Sydney,  for  some  papers  found  in 
his  closet,  which,  had  they  been  plainly  relative  to  any  previous  formed  design 
of  dethroning  or  murdering  the  king,  might  doubtless  have  been  properly  raid 
^^1  ^  in  evidence  as  overt  *acts  of  that  treason  which  was  specially  laid  in  the 
^  indictment.ra)  But  being  merely  speculative,  without  any  intention  (so 
far  as  appeared)  or  making  any  public  use  of  them,  the  convicting  the  antbon 
of  treason  upon  such  an  insufficient  foundation  has  been  universally  disapproved. 
Peachum  was  therefore  pardoned ;  and  though  Sydney,  indeed,  was  executed, 
yet  it  was  to  the  general  discontent  of  the  nation,  and  his  attainder  was  after 
wards  reversed  by  parliament.  There  was  then  no  manner  of  doubt  but  that 
the  publication  of  such  a  treasonable  writing  was  a  sufficient  overt  act  of  treason 
at  the  common  ]aw;(6)  though  of  late  even  that  has  been  questioned. 

2.  The  second  species  of  treason  is,  "  if  a  man  do  violate  the  king's  companion, 
or  the  king's  eldest  daughter  unmarried,  or  the  wife  of  the  kind's  eldest  son  and 
heir."  By  the  king's  companion  is  meant  his  wife ;  and  by  violation  is  under 
stood  carnal  knowledge,  as  well  without  force  as  with  it:  and  this  is  hiffh  treason 
in  both  parties,  if  both  be  consenting,  as  some  of  the  wives  of  Honry  tne  Eighth 
by  fatal  experience  evinced.  The  plain  intention  of  this  law  la  to  guard  the 
blood  royal  from  any  suspicion  of  bastardy,  whereby  the  succession  to  the  crovn 
might  be  rendered  dubious :  and,  therefore,  when  this  reason  ceaaes  tbe  lav 
ceases  with  it ;  for  to  violate  a  queen  or  princess  dowager  is  held  to  be  no  treap 
son,((;/  in  like  manner  as,  by  the  feodal  law,  it  was  a  felony,  and  attended  with 
a  forfeiture  of  the  fief,  if  the  vassal  vitiated  the  wife  or  daughter  of  his  lordy(d) 
but  not  so  if  he  only  vitiated  his  widow.(«) 

3.  The  third  species  of  treason  is,  "if  a  man  do  levy  war  against  our  lord  the 
king,  in  his  realm."  And  this  may  be  done  by  taking  arms,  not  only  to  de- 
throne the  king,  but  under  pretence  to  reform  religion  or  thelaw8|  or  to  remove 
evil  counsellors,  or  other  grievances,  whether  real  or  pretonded-C/)'    For  the 

private  man,  or  set  of  neiii  to 
importaneoy  especially  as  it  has 


i^Qt,-t    law  does  not,  neither  can  it,  permit  *any  private  man,  or  set  of  neiiito 
'^  -*    interfere  forcibly  in  matters  of  such  higli  imj    ^  '  "        '*  *"" 


(y)  Pro.  Car.  125.  (•)  3  IiwL  0. 

)  ll'id.  (')  Fhid.  L  I,  I.  5. 


'■ 


(•)  Fuiit»T,  IW.  (•)  Ibid.  1 2L 

{^)  1  Hal.  P.  C.  118.    1  Hawk.  P.  C.  38.  /)  1  U«wk.  P.  C.  ST. 

^  This  subject  is  fully  and  ubly  discussed  by  Mr.  J.  Foster,  who  maintaiiiB  that  wflidi 
alone  cannot  amount  to  an  overt  act  of  treason;  but  if  thev  are  attended  or  followed  by 
a  consultation,  meeting,  or  any  act,  then  they  will  be  evidence  or  a  oonfeHion  of  the 
intent  of  such  consultation,  meeting,  or  act:  and  he  concludes  that  ** loose  words. w^ 
relative  to  facts,  are  at  tlie  worst  no  more  than  bare  indications  of  the  malignity  of  the 
heart."    Fost.  202,  ct  scq, — Ciiristi.^n. 

'  But  the  instances  siK^citinl  in  the  statute  do  not  prove  much  conaittenoy  in  theapphi 
cation  of  this  reason ;  for  there  is  no  protection  given  to  the  wives  of  the  younger  ion*<" 
the  king,  though  their  issue  inuNt  inherit  the  crown  before  the  issue  of  the  king*a  eld(|^ 
daughter ;  and  lier  ch:istity  is  only  inviolable  before  marriage,  whilst  her  caldron  vo^hi 
be  clearly  illegitimate. 

I^fore'the  25  Kdw.  III.  it  was  held  to  be  high  treason  not  only  to  violate  the  wifr  tpd 
daughters  of  the  king,  but  also  the  nurses  of  his  children,  let  noheet  de  kntr  oi^Snlk    Bntk 

C.  8. — C'lIRlSTIAN. 

^  Lord  Mansfield  declared,  upon  the  trial  of  lonl  George  Gordon,  that  itwaa  theonsBi- 
mous  opinion  of  the  court  that  an  attempt,  by  intimi&tion  and  vkdenoe^  lo  fores  thi 
repeal  of  a  law  was  a  levying  war  against  the  king,  and  high  trenson.   Ooofi  67(K^ 
Christian. 
8S2 
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laUisiied  a  niiBcteiit  power  for  these  pnrpoees  in  the  high  ooort  w.  |^.  ..«.»•««•, 
ithmr  dom  the  constitution  justify  any  private  or  particular  resistance  for  mi- 
iia  or  particular  grievances,  though  in  cases  of  national  oppression  the  nation 
la  veiy  justifiably  risen  as  one  man  to  vindicate  the  original  contract  subsist- 
g  between  the  king  and  his  people.  To  resist  the  king  s  forces  bv  defending 
caaUe  against  them,  is  a  levjring  of  war;  and  so  is  an  insurrection  with  an 
owed  design  to  pull  down  all  enclosnreSy  all  brothels,  and  the  like :  the  imiver- 
Ihy  of  the  design  making  it  a  rebellion  against  the  state,  an  usurpiation  crf^the 
rwers  of  government,  and  an  insolent  invasion  of  the  kins's  authority .(jf)  But 
tamnit,  with  a  view  to  pull  down  a  particular  house,  or  lay  open  a  particular 
cloaare,  amounts  at  most  to  a  riot,  this  being  no  general  defiance  of  public 
vremment.  80,  if  two  subjects  quarrel,  and  levy  war  against  each  other,  ^in 
at  ^irit  of  private  war  which  prevailed  all  over  £nrope(A)  in  the  early  ftooal 
nca,)  it  is  only  a  great  riot  and  contempt,  and  no  treason.  Thus  it  happened 
ttween  the  earls  of  Hereford  and  Gloster,  in  20  £dw.  L,  who  raised  each  a 
;tle  army,  and  committed  outrages  upon  each  other's  lands,  burning  houseSy 
tended  with  the  loss  of  many  lives :  yet  this  was  held  to  be  no  high  treason, 
It  only  a  muit  mi0demeanour.(i)  A  bare  conspiracy  to  levy  war  does  not  -^ 
Boant  to  this  species  of  treason ;  but  (if  particularly  pointed  at  the  person  of 
le  king,  or  his  government)  it  falls  within  the  first,  of  compassing  or  imagin- 
g  the  king's  death.(i(r) 

4.  **  If  a  man  be  adherent  to  the  king's  enemies  in  his  realm,  giving  to  them  ^ 
id  and  comfort  in  the  realm  or  elsewncre,"  ho  is  also  declared  guilty  of  high 
rssson.  This  must  likewise  be  proved  by  some  overt  act,  as  by  givmg  them 
stelli^nec,*  by  Hcnding  them  proviKionn,  by  selling  them  arms,  by  treache- 
ounly  hurrendorinp  a  fortress,  or  the  ♦like.^^Z)  By  enemies  are  here  rm^ 
iBder»too<i  the  Huhjccts  of  foreign  powers  with  whom  we  sre  at  open  *• 
rir.  Am  to  foreign  pirates  or  robbers,  who  mny  happen  to  invade  our  coasts 
rithout  any  o|>en  hostilities  between  their  nation  and  our  own,  and  without 
aj  c'ommitision  from  any  prince  or  state  at  enmity  with  the  crown  of  Great 
Britain,  the  ^ivin^  them  any  UHMiHtaneo  is  also  clearly  treason,  either  in  the 
i|H>t  of  Adhering  to  the  public  enemies  of  the  kin;;  and  kingdoni,(m)  or  else  in 
i^t  of  levying  war  a^iinst  his  majesty.  And,  most  indisputably,  the  same  acts 
Jf  sdherenee  or  aid  which  (when  applie<l  to  fort»i^n  enemies)  will  ermstitute 
tfnmon  under  this  branch  of  the  statute  will  (when  alTorde<l  to  our  own  fcllow- 
Mbjec-ts  in  actual  rebellion  at  home)  amount  to  hi^h  treason  under  the  descrip> 
>«  of  U»vy in^  war  against  the  king.(n)  But  to  relievo  a  rebel  fled  out  of  the 
tiikfriom  is  no  treason ;  for  the  statute  is  taken  strictly,  and  a  rebel  is  not  an 
vmy;  an  enemy  being  always  the  subject  of  some  foreign  prince,  ond  one  who 
^v<H  no  allegiance  to  the  crown  of  Kngland.M)  And  if  a  person  be  under 
iri'um stances  of  actual  fon*e  and  constniint,  thniugh  a  well-grounded  appre- 
^n«i*in  of  injury  to  his  life  or  j)ers(»n,  this  fear  or  compulsion  will  excuse  his 
^fn  joining  with  either  n*bcls  or  enemies  in  the  kingdom,  provided  he  leaves 
ifcftti  whenever  he  hath  a  safe  opjKjrt unity. (^// 

(#»  1  H»l  P.  r.  U±  (•>  r.«t*r,  21*. 

•  *,  K«>i'«^»<>n.  (li   V.  1.  i.*!,  SMI.  (••  n4a.  310. 

<•    1  lid.  V.V.  !:;»•.  (••  1  lUwk.  P.C.38. 

I  •  3  1  DM  tf .    I'u«tvr,  'il  1 .  '1\X  \P »  l\H4er,  «fl. 

{*•  3  iMt.  1u. 

'."■tTDiiinf^  int«^Ui)Soncc  to  the  (>n<*inv  of  th<^  (h^tiniitiont  ami  deKipiAof  this  kinfplom,  in 
*4iY  to  aiw»i«t  tht*in  in  their  oiHTations  uptin<*t  us  or  in  tielcnoe  of  themM*lyes».  m  high 
t*^4i.  AltboufEh  fiu«*h  rorn*h|Miiiil<Mi(M*  hhouM  Im*  inirn*4>pt(Hl.  I>r.  HonM*y'sci&90.  1  Burr. 
•^1.  Th*'  Hinj4*  drictrine  wan  hrld  l>y  \on\  Kriiyoii  uml  the  court  in  the  r«M>  uf  William 
<Cftfi».  wbo  va»  tn«*<i  at  the  bur  of  the  court  of  Kin^V  ]W>nch  in  Hilary  Tenn,  17%.  In 
kut  ra^tr  It  Msu^  held  that  r«f>n(lin^  t\  i>ii|M>r  to  tin*  fixMny.  thoufrh  it  friM  afterwanU  inter 
r\40*L  nintAJninir  mivice  not  to  iiivn«li'  this  iH>uiary.  if  nent  with  the  intention  of  wwiit- 
IS  titrir  counciU  in  their  ctmduct  and  in  the  |•^l»^4•cution  of  the  war,  wan  high  treason. 
T.  K.  i'JS. — CasiiTUM. 

*  "  Trrooo  against  the  Unit«Hl  StnteM  nhnll  <T>nsi]it  only  in  levying  war  against  them*  or 
I  sdhsriBa  to  their  enemies,  giving  them  aid  and  comfort.    No  perwn  ahsU  be 

ass 
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~  6.  "  If  a  man  countorfcits  the  king's  groat  or  priry  seal,"  this  ie  also  higb 
treason.  But  if  a  man  tako  wax  bearing  the  impression  of  tho  great  seal  off 
from  one  patent,  and  tixce  it  to  another,  this  is  liuld  to  be  only  an  abuse  of  (Im 

vict«d  of  trc««on  unless  on  the  tetitimony  of  two  vitncsses  to  the  Bune  overt  mot  oroa 
confession  in  open  court."    Const.  U.  S,  art.  iii.  a.  3,  pi.  1. 

If  any  person  or  pentonii  owing  nllcginncc  to  tl)e  United  Staten  of  America  ihall  lerj 
war  aaninst  tbem,  or  fhnll  acllivru  to  tbeir  onemiuii,  giving  them  aid  and  comfort  nitliiB 
the  IJnited  StatL>a  or  <tliiewhc-re.  and  shall  bo  convicted  on  confesaion  in  open  court,  oi 
on  tho  testimony  of  two  wilnP-Mm  to  tho  ranie  overt  act  of  treason  whereof  he  or  ihtj 
shall  stand  indicted,  such  peri<on  or  pernond  shall  be  ndjudped  guilty  of  treason  agunil 
tho  Unitcil  StateH,  and  »liiill  sulfer  ih'ath.    Act  A|)ril  2(1,  ITUO.  n.  1,  1  Story's  Laws,  K. 

However  da^ilioiiH  niay  bo  tho  crime  of  conHpiring  to  Hubvert  by  force  the  goremment 
of  the  country,  such  coiispiriwy  is  not  treoson.  To  conspire  to  levy  war,  and  actually  W 
levy  war,  nro  diiitiuct  oltencoit.  Thu  tintt  must  bo  brought  into  open  action  by  the  taaem- 
blage  of  incti  for  a  purpose  ti'Ca'4>nidilo  in  itself,  or  the  loct  of  levying  war  cannot  hivs 
been  committed.  If  war  lie  (ictuiilty  levied, — timt  is,  if  a  hotly  of  mHn  be  actually  ii»eia- 
bled  for  the  purpo:<e  of  eHciTtin;;  by  force  a  treasonable  purpose,— nil  thoAe  who  perform 
any  part,  however  minntc,  or  however  remote  tVoni  the  scene  of  action,  and  nho  irs 
actually  league*!  in  tlie  general  conspiracy,  are  to  bo  considered  as  traitor*.  But  thn* 
must  be  an  actual  onsi-mhling  of  men  for  the  treaiwnnhle  purpose  to  constitute  a  levring 
of  war.  Jic  parle  llolluian,  4  Crunch,  VJ&.  United  States  vt.  Burr,  ibid.  4G9.  People  n 
Lynch.  1  Johns.  bh'A. 

Levying  war  is  itirt-d  where  the  war  is  levied  directly  against  the  government  with 
intent  to  overthrow  it ;  evmtruiih-f,  whi're  it  L«  levied  for  the  purpODe  of  producing  c1ud|M 
of  a  public  and  (.'oneral  nature  hy  nn  armed  force.  Foster,  'li\.  If  a  hody  of  men  cos- 
spire  and  meditate  an  insurreetion  to  resist  or  opjioso  the  execution  of  any  statute  of  th* 
United  State:*  by  force,  they  are  only  guilty  of  a  high  misdentcanour ;  but  if  they  )>rocM<l 
to  carry  such  an  intention  into  execution  by  force,  they  are  then  guilty  of  trenioa  ^ 
levying  war.  United  Ktutes  vt.  Mitehell,  2  liaW.  34t<.  To  march  in  arms  with  a  fore* 
marshalled  and  arrayed,  committing  actH  of  violence  and  devastation,  in  order  to  conptl 
the  resignation  of  a  public  officer  and  tbcreliy  render  ineft'ective  an  act  of  Congre*  » 
hi|!h  treason,  {Ibid.  United  States  i'«.  VigoU,  2  Dall.  240;)  but  an  inaurrection  to  scran- 
plisb  some  prixaU  or  jiarticulnr  pnrpoiie,  a*  to  deliver  one  or  more  particular  persons  oot 
of  prison,  to  compel  a  particular  otlieer  to  resign,  to  resist  or  evnde  the  revcnue-lawi  \t! 
snmggling  goods,  is  not  treason.    United  .States  n.  Ilanway,  2  Wall.  Jr.  14-1. 

Thu  Biiine  princijile  is  to  lie  applied  in  construing  the  phrose  adhtrmii  to  iMe  enmin  '-flit 
Umteit  iS'-iM  us  is  udoiite<l  in  the  interpretation  of  the  jihnue  Ini/iHg  nrr.  Both  tM* 
taken  from  the  same  hnglisli  stiilute;  una  tho  rule  laid  down  by  Uurshall,  C.  J.,  in  Bair'i 
cane,  that  tho  cominon-luw  definitions  were  to  be  considered  as  authoritative,  be*" 
equally  on  either.  Uniter  the  Kugli^h  Htatute,  every  assistance  yielded  by  a  citiien  M 
the  enemi<>ft  of  the  govemment  under  which  he  lives,  unless  given  from  a  well-^roundri 
apprehension  of  immediate  death  in  ruse  of  a  refusal,  is  lii^h  treason  within  this  brancfa 
of  the  statute.  Tlien>roro  ircitiiens  of  tlie  United  States  join  public  enemies  in  aemf 
liosliliiy  ngaini»t  thin  country,  or  even  ajiainst  its  allies,  or  deliver  np  its  castles,  forts,  or 
i<hipH  of  war  to  its  enemies  thrtmgh  Ireuchery  or  in  combination  with  them,  or  join  tUe 
enemy'ii  forces,  although  no  acts  of  hostility  lie  committed  by  them,  or  raise  IrooiM  fiK 
Iho  enemy,  or  Mijijily  them  with  money,  aniut,  or  intelligence,  although  such  money. 
inti-Iligi-niv,  &v.  lie  interet'pteil  and  never  reach  them,  anil  delivering  up  prisoners  and 
<lesenei'>i  to  the  enemy,  an-  ■'iiscs  of  adhering  to  the  cneniie«  of  the  United  State*.  ciTiu 
them  aid  nnd  comfort.  Wburlon's  Amer.  Crini.  I^w,  tiSti,  United  States  v».  tiotlget,. 
Dull.  «7.    He.sp.  r».  MH'arty.  ibid.  «". 

When-  iin  indictment  for  tn-osnn  in  adherinft  to  the  enemy  charged  the  defendant 
triib  giiiiif:  from  thu  Ilriiish  si|uadron  to  the  State  of  Delaware,  with  intent  to  profun 
]irovision.t  fiT  the  sqiiailron,  il  was  held  ihat  this  did  not  amount  to  treason,  as  tlui 
rondiK-t  resli-d  in  inb'ntinn,  which  is  not  juinishalile  by  our  laws.  It  would  be  otlier«>M 
if  a)H-rson  luul  earriinl  prori-'ions  towanis  tho  enemy,  with  intent  to  supply  him,  iheuf^ 
that  intention  should  W  ileti-uliHl.  If  the  intention  of  the  defendant  had  been  lo  |'T0- 
rare  |irov)siiins  for  the  enemy,  hy  uniting  with  him  in  hostilities  against  theeitin;ni>o( 
the  I  nittil  States.  Iiis  iinigri'ssiiig  toivarda  the  shore  would  have  been  an  overt  art  of 
adhering  to  the  enemv,  though  no  other  act  was  committed.  The  United  StatM  <•. 
I-ijor,  :t  Wash.  C.  c.  K.-p.  :;:!4. 

Hut  when  tlie  su|ir<-iiie  nntlioritv  i-:  not  utile  to  affoni  the  citizen  protection,  he  ntf 
enter  into  an  agreenx-nt  of  ii.utr:il'ity  with  a  public  enemy.  Miller  r«,  ReAolution,  2  IkU. 
ID.  In  civil  w;irs  every  tmin  eliiH-ees  his  paity ;  hut  genemlly  that  side  which  prenik 
arrog:iti-s  the  right  of  tripling  llinsi- who  arc  vnnqnislied  aa  rebels.  Hw  T<rfce  irf'tbi 
niiijoriiy  nuMt  becmii-hfive  iis  to  the  udojUion  of  a  new  system;  but  all  th«tnil«nagiM 


e  ottered  in  parnMiit  or  not. 
or  »lloy  Mtabuthed  W  !**> 
ra  h«ld  to  be  within  tne  at*- 
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«•!,  ftnd  not  n  coanterfeiting  of  it ;  u  wu  the  case  of  ft  certftin  chaplain  who 
a  ancfa  manner  fVamed  a  oispenBation  for  non-reaidence.  Bat  the  knaviah 
utiAoa  of  a  lawyer  mncti  exceeded  this  of  the  divine.  One  of  the  clerks  in 
dwnoerr  glned  together  two  pieces  of  parchment,  on  the  uppermost  of  which 
M  wrote  a  patent,  to  which  he  ragnlarty  obtained  the  great  seal,  the  label  geing 
kroag^  both  the  sklDS.  He  *then  dissolved  the  cement,  and  taking  off  .,„ 
1m  written  patent,  on  the  blank  ekin  wrote  a  fresh  patent  of  a  diflbrent  *■ 
■port  from  the  former,  and  published  it  as  tnie.  This  was  held  no  oonntep- 
•hini;  of  the  great  sosl,  bat  only  a  great  misprision ;  and  Sir  Edward  Coke(j) 
aeoiions  it  with  some  indignation  that  the  party  was  living  at  that  day. 

A.  The  sixth  spei-ieii  of  treason  under  this  statute  is,  "  if  a  man  oonnterfUi 
;h«  king's  money,  and  if  a  man  bring  fklee  money  into  the  realm  oonnteribit  to 
;W  money  of  £ngland,  knowing  the  money  to  be  folee,  to  merchandiae  and 
■ake  payment  withal."     As  to  the  first  branch,  oounterfeiUhg  the  kii^a 

■oney ;  this  is  treason,  whether  the  folse  money  be  ottered  in  pai — '-* -^ 

Uao,  if  the  king'H  own  minters  alter  the  standard  oi    " 

it  b  treason.     Bat  gold  and  silver  money  only  are  . 

UMe.(r>"  With  regMxl  likewise  to  the  second  branch,  Importing  foreign  ooan- 
Isffeit  money  in  order  to  utter  it  here ;  it  is  held  that  nttenng  it,  without 
importing  it,  is  not  within  the  8tatute.(a)  But  of  this  we  shall  preeentljr 
aav  more. 

I .  The  last  ppocies  of  treason  ascertained  by  the  statute  is,  ■<  if  a  man  sb^  * 
the  chancellor,  treasurer,  or  the  king's  justices  of  the  one  bench  or  the  other, 
jmites  in  eyre,  or  justices  of  assize,  and  all  other  justices  assigned  to  hear  and 
atttrniirio,  being  in  thi-ir  places  doing  their  offlees."  These  high  magiHtrates, 
as  they  rcprenent  the  king'ri  maJeHty  (luring  the  execution  of  their  offices,  are 
tlicrrture  for  the  time  equally  regarded  by  the  luw.  But  this  statute  extends 
ealrto  the  a<-tuul  killing  nf  them,  and  not  wounding  or  n  bare  attempt  to  kill 
itwni  It  extoridN  also  only  to  the  uffioers  therein  speoifled;  and  then-fore  the 
taron*  uf  oxeheijuer,  as  Hueh.  are  not  witliin  the  protection  of  this  act  -.(t)  but 
tts  hinl  kcc{>cr  nr  eomniinsinnerM  of  the  great  seal  now  seem  to  he  witnin  it, 
br  vinue  of  the  otatute))  .'>  Kliz.  e.  IH,  and  )  W.  and  M.  c.  2\.^ 

■t  )  IBM.  )«■  '•>  1  rink.  P.  c.  a.  (•>  ibu.  u,  <•)  I  HiL  p.  r.  bi. 

'pKlrninahla  right  to  remore  with  thrir  pro- 
.<  (iiiin  for  that  |iur{ioi>e  ought  to  be  allowed; 
4  ailii|it<il  iinvernment  wlio  have  not  freely 
t*MI#<l  tn  it.  K.-iii...«.rhiininiin.  I  I>ii!l..'.S.  Sii- Millvnin  ■«.  Com'ii  I,«»«ee.2Crsneh, 
;r»  I  ibi.1.  -Jiy.  Inglin  i«.  Thf  Trust.'iw  of  ihe  ."tailur't  Snug  Harbour,  3  Peter*,  1».— 
.•is  ■■•«.«!>. 

'Tlii>  iii'HK-y*  rhargiil  t<>  l»>  rnunti-rfi'ited  niii<>t  reiM^mhle  thf>  true  snd  lawful  etdn ; 
t«t  ihi*  n-MrDi>>luni-«  i*  a  mere  ninlter  of  fuel,  of  which  the  jiirr  mre  to  judge  upon  the 
fnUftrv  b^fiir^  tlivm, — lhi>  rub-  lH-in)[  that  the  resembUncp  need  not  be  perfeol,  bat 
rjrh  a«  may  in  eireulaiii>n  ur<liiiiiril,v  impwe  u|>on  ibr  world.  Thu*,  a  counterfeiting 
■ilk  Htini!  littb'  varidtioii  in  ibe  iiiscrijiticm.  efligii-ii.  or  amiii.  done  iimbnbly  with  intent 
'j*Tid'  tb'  law.  {■•  vet  within  il :  nnd  b"  i*  tho  countiTfeiling  a  iliHerfnt  nielsl.  if  in 
•H-annr*-  it  U  inn.'le  to  rrwioblc  the  Inie  eoin.  Hawk.  h.  I.  c.  IT,  *.  81.  I  Rum.  W. 
1  H«I*,  ITC  I^J.  '.311.  i\'t.  I  Ku't.  r.  r.  Ua.  Hnund  >>lank^  without  any  inii>r«Mioi], 
» •oSri^ni.  if  tbey  r><M-mbl>-  the  miti  in  eirruliitinn.  1  i^arh,  ifA;  anil  mm  1  EmI.  P. 
■  VA.  But  wbi>n>  the  iiniii^^iim  of  luont-y  w«»  ntainiKtl  on  an  irregular  pieee  of  metal 
M  rdin'b^l.  wilboul  fiiii>>hiii>!  il.  m>  nn  mil  to  it'  in  n  xtate  In  jiaw  eurreni,  the  otTenoe 
■u  fc'il.i..n  In  In-  i n -^ni I >l <■(■'.  u1ibi>il)fh  Ihe  t>ri-<>niT  biul  urtually  alt<^nii>l<-d  to  |isw  it  in 
ihu  T.n'lillon.    -2  Kin.  K")<.  «U^> ;  Hn<l  -ee  1  b-ifh.  V.IS. 

la  trvsHin.  as  ■••  buii-  lnTor.-  -i all  rom-fniwl  iire  in  geneml  prindpaK  ( 1  Hale, 

"1:  hut  11  ha*  >><->'n  •Imibt.'il  nln-tber  T<-efiv>T«  of  iiiiiu'M  nn>  nuilty  of  mnn'  than  mis- 
fho'-n  nf  trt^win.  'I  R-'l.  I'.  '". '.»4,  *<•.:!  nn<l  on  thi«  ilmibt  a  »inriit  wiis  jmnloned. 
!>"*.  :M.  ».:f  bill  it  •ei-in*  tb<-y  iirt-  traii»r>.  |1  K:)"!.  I*.  <'. '.).),)  exrejit  wbrrr  an  ewofies 
Wit-:  and  |irinH|iaL>  in  lin'  -i-rninl  ili'in-iM-  iiri-  i-xjin-i-ly  ii)eb»b-<l  in  the  term*  of  the 
nvhtcfe  (TMlea  the  trt-awin.  wh.'n  the  <-<>n-triK-ti»n  ban  iWn  in  jteni'tnl  l-nient.  aemrd- 
Af  lA  Uie  Dtaxim  trprfttum    fifit  rtftart  UinUtm.      1   Kitnl.  1*.  C.  !W,      A   [larty  who  sarSSa 

Mm*  Ihe  Cm!  to  receive  and  veml  enunterfuit  eoin  ii  a  principal  traitor.  1  Uale,  Xli.— 
Ckfnr 

;.  21,  it  15  made  high  treason  to  tlaj  any  of  the  lords  of  tes 
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i^or-^  *Thas  careful  was  the  legislature,  in  the  reign  of  Edward  the  Third, 
-*  to  specify  and  reduce  to  a  certainty  the  vague  notions  of  treason  thit 
had  formerly  prevailed  in  our  courts.  But  tlie  ac);  does  not  stop  hero,  but  eoefi 
on.  *^  Because  other  like  cases  of  treason  may  happen  in  time  to  come,  which 
cannot  be  thought  of  nor  declared  at  present,  it  is  accorded,  that  if  any  other 
cause  supposed  to  be  treason,  which  is  not  above  specified,  doth  happen  before 
any  judge,  the  judge  shall  tarry  without  going  to  judgment  of  the  treason  till 
the  cause  be  showed  and  declared  before  the  king  and  his  parliament  whether 
it  ought  to  be  judged  treason  or  other  felony."  Sir  Matthew  Halc(t/)  is  very 
high  in  his  enconyums  on  the  great  wisdom  and  care  of  the  parliament  in  thns 
keeping  judges  witliin  the  proper  bounds  and  limits  of  this  act,  by  not  suifcrinc 
them  to  run  out  (upon  their  own  opinions)  into  constructive  treasons,  though 
in  cases  that  seem  to  them  to  have  a  like  parity  of  reason,  but  rc8er\'ing  them 
to  the  decision  of  parliament.  This  is  a  great  security  to  the  public,  the  judges, 
and  even  this  sucrod  act  itself;  and  leaves  a  weighty  memento  to  judges  to  be 
careful  and  not  over-hasty  in  letting  in  treasons  by  construction  or  interpreta- 
tion, especially  in  new  cases  that  have  not  been  resolved  and  settled.  2.  lie 
observes,  that  as  the  authoritative  decision  of  these  casus  omissi  is  reserved  to 
the  king  and  parliament,  the  most  regular  way  to  do  it  is  by  a  new  declaratiTe 
act;  and  therefore,  the  opinion  of  any  one  or  of  both  houses,  though  of  very 
respectable  weight,  is  not  that  solemn  declaration  referred  to  by  this  act  as  the 
only  criterion  forjudging  of  future  treasons. 

In  consequence  of  this  |)ower,  not  indeed  originally  granted  by  the  statute  of 
Edward  III.,  but  constitutionally  inherent  in  every  subsequent  parliameot, 
(which  cannot  be  abridged  of  any  rights  by  the  act  of  a  precedent  one,)  the 
legislature  was  extremely  liberal  in  declaring  new  treasons  in  the  nnfortanate 
reign  of  king  Ei chard  the  Second;  as,  particularly  the  killing  of  an  embassador 
*f^f^1  ^^^^  niado  so;  *  which  seems  to  be  founded  on  better  reason  than  the 
^  multitude  of  other  points  that  were  then  strained  up  to  this  high  offenee; 
the  most  arbitrary  and  absurd  of  all  which  was  by  the  statute  21  Kie.  II.  c.3, 
which  made  the  bare  purpose  and  intent  of  killing  or  deposing  the  king,  with- 
out any  overt  act  to  demonstrate  it,  high  treason.  And  yet  so  little  effect  h«ve 
over-violent  laws  to  prevent  any  crime  that  within  two  years  afterwards  this 
very  prince  was  lK»th  deposed  and  murdered.  And  in  the  first  year  of  his  sue- 
cessor's  reign  an  act  was  paftsed,(y)  reciting  "  that  no  man  knew  how  he  onght 
to  behave  himself,  to  do,  speak,  or  say,  for  doubt  of  such  pains  of  treawn; 
and  therefore  it  was  accorded  that  in  no  time  to  come  any  treason  be  judue^l 
otherwise  than  was  ordained  by  the  statute  of  king  Edward  the  Third."  this 
at  once  swept  away  the  whole  load  of  extravagant  treasons  introduced  in  the 
time  of  liichard  the  Second. 

But  alYerwards,  between  the  reigns  of  Ilenrj'  the  Fourth  and  queen  Marj", 
and  particularly  in  the  bloody  reign  of  Henry  the  Eighth,  the  spirit  of  in- 
venting new  and  strange  treasons  was  revived:  among  which  we  may  reckon 
the  offences  of  clij)ping  money;  breaking  prison  or  rescue  when  the  prisoner 
is  committed  for  treason  ;  burning  houses  to  extort  money;  stealing  cattle  by 
Welshmen;  counterfeiting  foreign  coin;  wilful  poisoning;  execrations  a^ain^^ 
the  king,  calling  him  op])rol)rious  names  by  public  writing;  countertoiting  the 
sign-manual  or  signet ;  refusing  to  al)jure  the  ]>ope;  deflowering  or  marryingi 
without  the  royal  lieense,  any  of  the  king's  chi|dnMi,  sisters,  aunts,  nephews. or 
nieces;  bare  solicitation  of  the  chastity  of  the  queen  or  princess,  or  advance* 

("I  1  n»l.  I*,  r.  J-VJ.  (•)  Put.  1  Uen.  IV.  c  10. 

Bion.  or  lords  of  jiistieiary,  sitting  in  ju<ljimont,  or  to  counterfeit  the  king's  f^al*  ap- 
pointed by  the  aet  of  union.  Tin*  statiUo  7  Anne,  o.  LI  hnn  aim)  enacteil  thiit  theoriuH* 
of  hi^h  treason  and  misprision  of  treason  shall  he  exnrtly  the  same  in  Enjrland  uA 
S«^otlund  ;  an<l  that  no  acts  in  Scotland.  «'Xoept  thnst^  al)ove  s]>ecified,  shall  lie  con*tni^ 
hi>!h  treason  in  Seotland  wliich  are  not  lii^di  treason  in  Enjiland.  And  all  tiersons  |ir(w^ 
outed  in  S(Hitland  for  iii^'h  treason  or  niis|>ri*<ion  of  treason  shall  be  tried  by  a  jury,  anil 
in  tlie  same  manner  us  if  they  had  been  jirot«ecuted  for  the  aame  crimen  in  Kngland.-* 

CURISTIAN. 
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■uule  bj  themsel veo ;  marrying  with  the  king,  by  »  womAn  nofc  a  virgin,  with* 
o«t  p*«vioiisly  discovering  to  him  each  her  unchaste  life;  jodging  or  bdiemnq 
^manifiDated  hy  any  overt  act)  the  king  to  have  been  lawAillv  married  to  Anne  of 
Uievea;  derogating  fVom  the  king's  royal  style  and  title;  impagning  his  snpre- 
■anr;  and  assembling  riotoasly  to  the  ^number  of  twelve  ana  not  dis-  p^^ 
permng  npon  proclamation :  all  which  new-fangled  treasons  were  totally  ^ 
abrogated  by  the  statute  1  liar.  c.  I,  which  once  more  reduced  all  treasons  to  the 
standard  of  the  statute  25  £dw.  III.  Since  which  time,  though  the  legtslatiire 
has  been  more  cautious  in  creating  new  offences  of  this  kincl,  yet  the  number 
is  very  considerably  increased,  as  we  shall  find  upon  a  short  review.** 

These  new  treasons,  created  since  the  statute  1  Mar.  c.  1,  and  not  eompro* 
bended  under  the  description  of  statute  25  £dw.  III.,  I  shall  comprise  under 
three  heads.  1.  Such  as  relate  to  papists.  2.  Such  as  relate  to  falsif^'ing  the 
eoin  or  other  royal  sipiatures.  8.  Such  as  are  created  for  the  security  of  tho 
Protestant  succession  in  the  house  of  Hanover. 

I.  The  first  species,  relating  to  papists,  was  considered  in  a  preceding  chap* 
ter,  among  tho  penalties  incurred  by  that  branch  of  non-contbrmists  to  tho 
aational  church ;  wherein  we  have  only  to  remember  that,  by  statute  5  Rlla.  o. 
I,  to  defend  the  pope's  jurimliction  in  this  realm  is,  for  the  first  time,  a  heavy 
mtademeanour;  and  if  the  offence  be  repeated  it  is  high  treason.  Also,  by  statute 
n  Elia.  c.  2,  if  any  popiNh  priest,  bom  in  the  dominions  of  the  crown  of  Eng« 
land,  shall  come  over  liithcr  from  beyond  the  seas,  unless  driven  by  stress  of 
«eather(ip)  and  departing  in  a  reasonable  time  ;(x)  or  shall  tarry  here  three  days 
without  conforming  to  the  church  and  taking  the  oaths;  he  is  guilty  of  high 
tn^AMm.  And,  by  ntatiite  3  Jac.  I.  o.  4,  if  any  natural-l>orn  suCject  bo  with- 
drawn fn>ni  his  allogianoo  an<i  roeoncllod  to  tho  pojK*  or  soe  of  Komo,  or  any 
other  j>rinoo  or  8tato,  both  lie  and  all  Huoh  an  priK-uro  fiuoh  roocmclliation  shall 
Incur  tho  ^uilt  of  hi^h  tnmnon.  Thoso  wore  montionod  undor  the  division 
l*f«»n»  n»lornMi  to  as  H]>iritiial  offonoos,  and  I  now  roi>oat  them  as  temporal 
onen  al>o  ;  tho  n»ason  of  distinguishing;  those  overt  acts  of  j)0|>ery  from  all 
othop*.  by  sottini;  tho  mark  of  hiijh  treason  u]»on  thorn,  being  certainly  on  a 
rivil  nnd  not  on  a  n'li^ioiis  acooiint.  For  evorv  jM>pish  priost  of  course  re- 
iK»an*-<'s  his  alloijianoo  to  his  *ioni|>oral  sovoroi«;ii  u|M)n  takini;  orders ;  r»oo 
llat  U-ini;  iiKonsistont  with  his  now  ontraif**'"^*'>ts  (»f  canonical  obodionoe  *• 
tiihv  |>*'j»o;  anil  tho  sanio  may  bo  said  of  an  obstinate  dofonoc  of  his  aiithorit}* 
l*re.  or  a  t'orinal  n'coiuijiation  t<»  tho  soo  of  Homo,  which  tho  statute  construes 
w  bo  a  wiilHlrawiii'^  from  one's  natural  allogianco;  and  thoivforo.  besiiles  being 
iVf^Hirilcd  "  to  tho  pope."  it  also  aibis,  *' or  any  other  prince  or  state.**'* 

i-.'^lr  T.  na\m.  .TTT.  i»i  Lttch.  1. 


"Ill*'  I  M:ir.  r.  1  was  only  n  confirmation  fto  far  of  a  much  more  im|)ortant  statute,^ 

▼  X.   I    VAW.    VI.   C.    I'J— <'|lR'f«TlAN. 

>r»-  thi'  utatut**  .'it»  (ii»<>.  III.  c.  7.  (rcndoro*!  i>orpctual  by  T)?  (ioo.  HI.  c.  6.)  confirming 
t-K-  •tmUiU*  t*f  'S*  K'iw.  MI.— -CiiiTTY. 

"  In  rini*«-|ti»-n«'i*  fif  in^iults  an<l  outra^ro*  which  liad  l>ocn  publicly  oflTorwl  to  tho  porson 
of  tb«*  kiue.  an<l  of  the  ^Tcat  multitude  of  s«Mlitiou'>  publications  aiming:  at  tho  overthrow 
'f  !h*»  i:'»v«Tnnn«nt  of  tlii«»  c<»untry.  and  aNo  of  the  fr«H|iient  Mnlitious  mt^tings  snd 
%-««^niKlw-  }ii'ld  at  that  time  to  df^troy  the  MMurity  and  traii(|uillity  of  the  |mblio,  two 
i't«  nf  I  aril  »nn  nt  w.t«»  jias^rd  in  tb»'  .HUli  year  of  lii»i  pn»^«»nt  maj<»?*ty'«*  reipn,— one  (o.  7) 
♦-!Tl.-fl  *•  An  nvX  f'.r  llie  -atVtv  and  y»!eM»r\ation  of  hi-*  mj\je>tyV  ihtsou  and  |^>vernment 
tn  !i«t  tr«^i**>naMe  an«l  MMlitiou«<  praeticcH  and  attemplH;*'  ami  the  other  (c.  H)  "An  set 
?'.•  ni  -r*-  ••rt»i  lii.illv  prev«*ntinir  «<fditioU"*  meetin;:s  and  a-^'iuhli ♦•?»." 

lu  th-  fir*t  it  w.K  enaet4>d  that  if  any  piT>«»n  should  t»i»ni|»as.'«,  imafcino,  or  intend 
^"••i..  'l*-«tru«*!i«'n.  or  any  ImmIIIv  h.irm  to  the  iM^r^on  of  tho  kinjf.  or  to  dejiiwe  him,  or  to 
Itt  war.  in  order  by  force  to  «*oin|N>l  him  to  chan;:e  hi-*  n»eaj»nrei«  or  coun-**'!*,  or  toorer- 
w^  *;thrr  hou*#-  «»f  parli:mi<'nt.  «»r  t«»  ex-  ite  an  invasion  of  any  of  hi^  majesty**  do* 
toiBii»n«.  an«l  ■hall  cxprenn  and  derlare  nuch  intentionn  hy  printing,  writing,  or  any 
•t*ft  art.  h«»  *haU  nuffer  doath  an  a  traitor. 

And  if  any  on«»,  by  writing,  print  in;;,  preaching,  or  other  tti»eaking,  Khali  u^e  anj  words 
•rt«nteoee*  to  oxcit«»  the  p«>o|»lo  to  halre<l  and  <Mintempt  of  the  king,  or  of  thegoTem- 
t  sfid  eonatitutton  of  this  realm,  he  .•»hall  incur  the  punishment  of  a  high  miade- 
11,  fine,  imprison  men  t,  and  pillory;  and  for  a  lecond  offence  ne  is  sub* 
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2.  With  regard  to  trcasonfl  relative  to  the  coin  or  other  royal  signatures^  wo 
may  recollect  that  the  only  two  offences  respecting  the  coinage,  which  are  made 
treason  hy  the  statute  25  Edw.  III.,  are  the  actual  counterfeiting  the  gold  and 
silver  coin  of  this  kingdom,  or  the  importing  such  counterfeit  money  with  in- 
tent to  utter  itf  knowing  it  to  bo  false.  But,  these  not  being  found  sufficient  to 
restrain  the  evil  practices  of  coiners  and  false  moneyers,  other  statutes  have 
been  since  made  for  that  puq)osc.  The  crime  itself  is  made  a  species  of  high 
treason ;  as  being  a  breach  of  allegiance,  by  infringing  the  king  s  prerogative 
and  assuming  one  of  the  attributes  of  the  sovereign,  to  whom  mono  it  belongs 
to  set  the  value  and  denomination  of  coin  made  at  homo,  or  to  fix  the  currency 
of  foreign  money:  and  besides,  as  all  money  which  beai*s  the  stamp  of  the  king- 
dom is  sent  into  the  world  upon  the  public  faith,  as  containing  metal  of  a  par- 
ticular weight  and  standard,  whoever  falsifies  this  is  an  offender  against  the 
state  by  contributing  to  render  that  public  faith  suspected.  And  ui)on  the  same 
reasons,  by  a  law  of  the  emperor  Constantine,(y)  false  coiners  were  declared 
guilty  of  high  treason,  and  wore  condemned  to  be  burned  alive:  as,  by  the  laws 
of  Athens,(-r)  all  counterfeiters,  dobasers,  and  diminishers  of  the  current  coin 
were  subjected  to  capital  punishment.  However,  it  must  bo  owned  that  this 
method  of  reasoning  is  a  little  overstrained :  counterfeiting  or  debasing  the  coin 
being  usually  practised  rather  for  the  sake  of  ])rivate  and  nnlawtlil  lucro  than 
*891  ^"^  ""^  disaffection  for  the  sovereign.  And  ♦therefore  both  this  and 
^  its  kindred  species  of  treason,  that  of  counterfeiting  the  seals  of  the 
ciT)wn  or  other  royal  signatures,  seem  better  denominated  by  tho  later  civiliani 
a  branch  of  the  crimen  falsi  or  forgery,  (in  which  they  are  followed  by  Glan- 
vil,(rt)  Bracton,(6)  and  Flcta,(r))  than  by  Constantino  and  our  Edward  tho 
Third,  a  species  of  the  criincn  la'sa^  majestatiSy  or  high  treason.  For  this  con- 
founds the  distinction  and  proportion  of  offences ;  and,  by  affixing  the  sane 
ideas  of  guilt  upon  the  man  who  coins  a  leaden  groat  and  him  who  assassinates 
his  sovereign,  takes  otf  from  that  horror  which  ought  to  attend  tho  very  men- 
tion of  tho  crime  of  high  treason,  and  makes  it  more  familiar  to  tho  subicct- 
Before  the  statute  25  Edw.  111.  the  offence  of  countei-f citing  the  coin  was  held 
to  be  only  a  species  of  petit  Iroason  ;(</)  but  subsequent  acts,  in  their  new  ex- 
tensions of  the  offence,  have  followed  the  example  of  that  statute,  and  hfire 
made  it  equally  high  Iroason,  with  an  endeavour  to  subvert  the  govcmmcntt 
though  n(»t  quite  equal  in  its  ))unishniont. 

In  consequence  of  the  jirinciple  thus  ado])tod,  the  statute  1  Mar.  c.  1  having 
at  one  stroke"  re])caled  all  interniodiate  treas<ms  created  since  tho  25  Edw.  III., 
it  was  thought  oxj)cdiont,  by  statute  1  Alar.  st.  2,  c.  0,  to  i-evivo  two  species 
thereof,  viz.:  1.  That  it  any  i>orson  ihlsel}*  forge  or  counterfeit  any  such  kind  of 
coin,  of  gold  or  silver,  as  is  not  the  ])roper  coin  of  this  realm,  but  shall  bo  ca^ 
rent  within  this  realm  hy  conscMit  of  the  ci*own ;  or,  2,  shall  falscl}*  forge  or 
counterfeit  the  sign-manual,  j)rivy  signet,  or  privy  seal;  such  offences  shall  be 
deemed  high  treason.  And,  by  slaiuie  1  &  2  P.  and  M.  c.  11,  if  any  persons  do 
bring  into  this  realm  such  false  nr  counterfeit  foi*eign  money,  being  current  here, 
knowing  the  same  to  be  false,  with  intent  to  utter  tho  same  in  payment,  they 

(r)  r.  0,  2 J.    2  r,^l.  T'l^W,  i/f  /.j/«i  numtla,  l.  9.  <»)  L,  3,  c.  3,  H  1.  3. 

(>)  INitt.  .\ntl<i.  It.  1.  c.  1!K.  («)  L.  1.  c.  22. 

(«>  L.  14,  c.  7.  (')  1  Hal.  P.  C.  XU. 


joot  to  a  similar  puuisliniont,  or  trnns])ortation  for  seven  years,  at  the  discretion  of  ths 
court. 

Hut  a  jtrosocution  for  a  misilonifanoiir  under  thift  sot  must  be  brought  within  six 
months.  And  this  statute  shnll  not  alfoot  any  nros^ocution  for  the  f«nme  crimes  bv  the 
rommon  law,  unless  a  ])ros«'rution  be  previously  commenced  under  the  statute.— 
Christian. 

Tht'  contnjrion  of  Froiu*h  n'volutioimry  prinoiplos  in  1705  gave  occanion  for  the  psming 
of  thoM»  nets.  The  last  <»f  tln'in  was  |»i»sso«l  for  three  years  only;  and  of  the  former  M> 
1,  5,  <i  aro  made  pt^rpotual  hy  57  (loo.  111.  c.  0:  tho  rost  ij«  expired. — Chittv. 

"  This  was  (lon<*  far  more  <*iro<*tually  six  years  before  by  I  £dw.  VI.  c.  12,  The  olgc«i 
of  the  above  ntatute.  by  this  nctvlIesH  ri*petition,  peom^  only  an  endesTour  to  oontiiiue 
(o  Mary  the  popularity  which  had  ho  justly  been  gained  by  her  brother.- 
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•hall  ht  deemed  offenders  In  high  trcaaon.  The  money  referred  to  in  thaae 
•Utoiee  moAt  be  such  as  is  abM>lutely  current  here,  in  all  paymentSi  bv  the 
king's  proclamation ;  of  which  there  is  none  at  present,  Portug^  money  beiiig 
only  taken  bv  ^consent,  as  approaching  the  nearest  to  our  standard,  and  p^kA 
falling  in  well  enough  with  our  divisions  of  money  into  pounds  and  shil-  L^^ 
lings:  therefore  to  counterfeit  it  is  not  high  treason,  but  another  inferior  oflbnoe. 
Clipping  or  dclactng  the  genuine  coin  was  not  hitherto  includei  in  these  stik 
totea ;  Uiongh  an  oAence  equally  pernicious  to  trade,  and  an  equal  insult  upon 
the  prerogative,  as  well  as  personal  affront  to  the  sovereign,  wnose  very  imsM 
ought  to  be  bad  in  reverence  by  all  loyal  subjects.  And  therefore,  among  tE^ 
Bomans,(tf)  defacing  or  even  melting  down  the  emperor's  statues  was  made 
treaHon  by  the  Julian  law ;  together  with  other  offences  of  the  like  sort,  aeoord- 
ing  to  tlmt  vague  conclusion,  **aliudt>e  quid  simUe  st  odmiMeriM.*'  And  now,  in 
England,  by  statute  5  £lis.  c.  11,  clipping,  washing,  rounding,  or  filing,  fiir 
wicked  i^ain's  sake,  any  of  the  money  of  this  realm,  or  other  monev  suffered  to 
be  current  here,  shall  be  adjudged  high  treason }  and,  by  statute  18  Elia.  o.  1, 


described  in  other  more  general  words,  vis. :  impairing,  diminishing,  fldsifyinft 
Pcaling,  and  lit^htening;  and  made  liable  to  the  same  penalties.  By  statute  8  • 
9  W.  III.  c.  20,  made  perpetual  by  7  Anne,  c.  25,  whoever,  without  proper 
sathorit}',  shall  knowingly  make  or  mend,  or  assist  in  so  doing,  or  shall  baji 
•ell,  conceal,  hide,  or  knowingly  have  in  his  possession,  any  implements  of  ooin- 
ai^.'  •kpci'ified  in  the  act,  or  otiier  tools  or  instrumontH  proper  onl^'  for  the  coinage 
of  moiK-y,"  or  hIiuII  convo}'  the  Humo  out  of  the  king*H  mint;  he,  together  with 
bi-  cituiihclloni.  procurt^rs,  uidorn,  and  abettors,  shall  be  guilty  of  high  treason, 
vhirh  it(  by  much  the  HwercHt  brunch  of  the  coinage-law.  The  statute  goes  on 
further,  ami  onuct8  that  to  murk  any  coin  on  the  edges  with  letters,  or  otlier- 
1ri!^^,  in  imitution  of  tlio^e  usod  in  the  mint;  or  to  colour,  gild,  or  case  over  any 
^ii^  ri*si*mbling  the  curront  coin,  or  even  round  blanks  of  hase  metal;  shall  be 
cuH'^truod  hi^h  trt»uson.  Hut  ull  prosecutions  on  this  act  are  to  be  commenced 
viUiin  thrt'c  *  months  ut\or  the  commission  of  the  oftence;*'  except  those  r^\ 
Ut  niakint;  or  umondiiig  any  coining  tool  or  inrttrument,  or  for  marking  *• 
mohoy  n»und  the  cdgon;  which  arouirectcd  to  be  commcncHMi  within  six  months 
attvr'liic  ottVnce  committed.^/;"     And,  lastly,  by  statute  15  k  16  Geo.  II.  c.  28, 

(•)  r/.  4^  4.  «.  (/)8tftt  7  Anoe» e. m. 


'^  \4  tn  what  tooU  or  iiistrunient»  aro  within  the  act,  see  Font.  430.  1  Ea»t,  P.O.  170^ 
!TI  1  I.*eo«'li.  \r<\K  A  niouUl  for  coining  in  within  the  act.  1  East,  P.  C.  170.  So  is  a 
jr*^  for  f^>inH|.v.  F<H«t.  430.  By  the  8  &  9  W.  III.  c.  20,  ■.  5,  the  tools,  tc,  may  be 
i^u«i  tn  tircMlure  in  evi«l«Mi«v. — ('hittt. 

**  And  tt  i«  iiicumhent  on  the  pro(«eciitor  to  show  the  proM^cution  was  oommenosd 
•tthin  that  time.  Proof  by  /Mtn^i  that  the  prinoner  was  apprehended  for  treason  respeei- 
mg  the  i-oin  within  the  thnn*  months  will  not  be  sufficient,  if  the  indictment  is  after  the 
\:.T*^  nionthft.  and  the  warrant  to  apprehend  or  commit  is  produced.    Buss.  4  K.  C  G» 

■'■  •     -<*IIITTV. 

'*  If  a  |*«*rw'n  i*  appffhendwl  in  the  act  of  coining,  or  is  proved  to  hsTe  made  consider- 
»}!••  pr«f^r(-*^«  in  making  (viunt(*rfeit  pieces  reM*niblinff  the  gold  or  silver  cmn  of  this 
r^aim.  y**t  if  th«*y  are  m»  im)K*rfect  ah  that  no  one  would  take  them,  he  cannot  be  eon* 
1..  *f^i  uii^m  th«*  charge  of  <*oining  under  thin  statute,  (I^each,  71.  126;)  bat  he  may  be 
'^rfiru-trd  if  h«*  ha^  nuMie  biunk  f»ieces  without  any  impreiwion  to  the  similitude  of  sOver 
r^tn  w<^n  >ni<ioth  by  time.  WoicIi'h  caite,  ibid.  l!lu.  Or  if  any  one  shall  put  pieces  of 
&ai«-d  met«l  into  aqua-fortii«. — which  attroctji  the  baiter  metal  and  leaves  the  silver  upon 
tL«>  Mirfar*-,  or.  as  the  vulgar  say.  draws  out  the  silver, — this  is  held  to  be  eolouring 
Mii'i^r  thi*  utatute.    I^vey'M  caM\  ibid.  144\ 

In  a  c^M*  at  Iiurham,  where  a  man  had  been  committed  more  than  three  months 
Iwfure  h%»  trial,  for  an  offence  under  thiit  ntatute,  and  upon  conviction  his  esse  wsa 
ri*<f%f^  for  the  opinion  of  the  judges,  they  determined  that  the  commitment  was  the 
cnoiiaenoemeBC  of  the  prosecution,  otherwise  this  erime  miaht  be  eomnitlad  with 
ia«|foaity  half  the  year  in  the  four  northern  counties.   See  ftuther,  sals.  S4.— Oiaunav. 
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if  any  person  colours  or  altersi  any  shilling  or  Bixpenco,  cither  lawful  or  conn- 
terfeit,  to  mukc  them  rcsjiectively  resemble  a  guinea  or  half-guinea,  or  any  huh- 
penny  or  farthing,  to  make  them  respectively  resemble  a  shilling  or  sixpence; 
this  is  also  high  treason ;  but  the  oilender  shall  be  pai-doned  in  case  ^bcing  out 
of  prison)  he  discovers  and  convicts  two  other  otfenders  of  the  same  kind." 

8.  The  other  species  of  high  treason  is  such  as  is  created  for  the  security  of 
the  Protestant  succession  over  and  above  such  treasons  against  the  king  and  go- 
vernment as  were  comprised  under  the  statute  25  Edw.  III.  For  this  purpOM*, 
after  the  act  of  settlement  was  made  lor  transferring  the  crown  to  the  ilfustrious 
house  of  Hanover,  it  was  enacted,  by  statute  13  &  14  W.  III.  c.  3,  that  the  pre- 
tended prince  of  Wales,  who  was  then  thirteen  years  of  age  and  bad  assumes! 
the  title  of  king  James  III.,  should  be  attainted  of  high  treason;  and  it  was 
made  high  treason  for  any  of  the  king's  subjects,  by  letters,  messages,  or  other- 
wise, to  hold  coiTesi>on<lence  with  him  or  any  person  employed  by  him,  or  to 
remit  any  money  for  his  use,  knowing  the  same  to  be  for  his  servieo.  And  by 
statute  17  Geo.  II.  c.  3U,  it  is  enacted  that,  if  any  of  the  sons  of  the  pretender 
shall  land  or  attempt  to  land  in  this  kingdom,  or  bo  found  in  Great  Britain,  or 
Ireland,  or  any  of  the  dominions  belonging  to  the  same,  he  shall  be  judged  at- 
tainted of  high  treason,  and  sutler  the  pains  thercM)f.  And  to  eoiTespond  with 
them,  or  to  remit  money  tor  their  use,  is  made  high  treason  in  the  same  manner 
as  it  was  to  correspond  with  the  father.  By  the  statute  1  Anne,  Bt.  2,  c.  17,  if 
any  person  shall  endeavour  to  deprive  or  hinder  any  person  being  the  next  in 
succession  to  the  crown,  according  to  the  limitations  of  the  act  of  settlement, 
from  succeeding  to  the  crown,  and  shall  maliciously  and  directly  attem]it  the 
*o*>i     Bi">^o  by  any  *overt  act,  such  offence  shall  be  high  treason.     And  by 

'^■^  statute  G  Anne,  c.  7,  if  any  person  shall  maliciously,  advisedly,  and  di- 
rectly, by  writing  or  printing,  maintain  and  affirm  that  any  other  person  hath 
any  right  or  title  to  the  crown  of  this  realm  otherwise  than  acc*ording  to  the 
act  of  settlement,  or  that  the  kings  of  this  realm  with  the  authority  of  parlia- 
ment are  not  able  to  make  laws  and  statutes  to  bind  the  crown  and  the  descent 
thereof,  such  person  Hhall  be  guilty  of  high  treason.  This  offence  (or  indeed 
maintaining  this  doctrine  in  an}'  wise,  that  the  king  and  parliament  cannot 
limit  the  crown)  was  once  before  made  high  treason,  by  statute  13  £lix.  c.  1, 
during  the  life  of  that  princess.  And  after  her  decease  it  continued  a  high  mi^ 
demeanour,  punishable  with  forfeiture  of  goods  and  chattels,  even  in  the  mo8( 
flourishing  era  of  indefeasible  hereditary  right  and  jure  divine  succession.  But 
it  was  again  raised  into  high  treason,  by  the  statute  of  Anno  before  mentioned, 
at  the  time  of  a  projected  invasion  in  favour  of  the  then  pretender;  and  upon 
this  statute  one  Matthews,  a  i)nnter,  was  convicted  and  executed  in  1719,  for 
printing  a  treasonable  pamphlet  entitled  "rox*  jw/w/i  vox  Dei.*' (g) 

Thus  much  for  the  crime  of  treason,  or  lasof  majestatis,  in  all  its  branches; 
which  consists,  we  may  obHcrve,  originally,  in  grossly  counteracting  that  alle- 
giance which  is  due  from  the  subject  by  either  birth  or  residence;  though,  iu 
some  instances,  the  zeal  of  our  legislators  to  stop  the  progress  of  some  highly 
pernicious  ])ractices  has  (K'casioned  them  a  little  to  depart  fVom  this  its  pnmi- 
tive  idea.  But  of  this  enough  has  been  hinted  already:  it  is  now  time  to  pass 
on  from  defining  the  crime  to  describing  its  punishment. 

The  punishment  of  high  treason  in  general  is  very  solemn  and  terrible. 
1.  That  the  offender  be  drawn  to  the  gtdlows,  and  not  be  carried  or  walk; 
though  usually  (by  connivunce,(A)  at  length  ripened  by  humanity  into  law)  a 
sledge  or  hurdle  is  allowed,  to  preserve  the  offender  fVom  the  extreme  torment 
*931  ^^^^i"^  ^^'^KJ[>^^  ^'^  ^^'^  ground  or  pavoment.(t)  2.  That  he  *be  hangt*«l 
-1  by  the  neck,  and  then  cut  down  alive.  3.  That  his  entrails  be  taken  out 
and  burned  while  he  is  yet  alive.    4.  That  his  head  be  oat  off.     5.  That  his 

(#)  State  Tr.  ix.  680.  (0  1  Hal.  P.  a 

(*)  33  AsR.  pi.  7. 


"  But  all  thcffe  Btatuto^  have  been  repealed,  the  offence  to  which  they  relate  being  now 
reduced  to  a  felony,  by  atut.  2  W.  IV.  c.  34.~^iWAaT. 
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body  be  divided  into  four  parU.    G.  That  hi^  hoad  and  quarto rs  bo  at  tho  king's 

Th«  king  majy  aad  often  doth,  diechaige  all  the  pwniahmeot^  eieepi  behead 
iaf,  eroedally  where  any  of  noble  blood  are  attainted.  For  hehean^■^jg  being 
part  Off  the  Jadgmenty  that  may  be  executed,  though  all  the  rett  be  omitted  bgr 
the  king^a  eommand.rO  Bnt  where  beheadiiig  ia  no  part  of  the  jndnient»  aa 
in  mnimr  or  other  felonies,  it  liatk  been  said  that  the  king  cannot  change  the 
jodgment,  although  at  the  request  of  the  party,  from  one  species  of  death  to 
aao3ier.(m)    But  of  this  we  shall  say  more  hereafter.(a) 

In  the  case  of  coining,  which  is  a  treason  of  a  different  complexion  from  the 
rest,  the  punishment  is  milder  for  male  offenders,  being  only  to  be  drawn  and 
hanged  by  the  neck  till  dead.(o)  But  in  treasons  of  every  kind  the  punish- 
ment of  women  is  the  same,  and  different  from  that  of  men.  For,  as  the 
dseency  due  to  the  sex  forbids  the  exposing  and  publicly  mangling  their  bodies^ 
their  sentence  (which  ia  to  the  full  as  terrible  to  sensation  as  the  other)  is,  to 
be  drawn  to  the  gallows,  and  there  to  be  burned  alive.(p)* 

The  consequence  of  this  judgment  (attainder,  forfeiture,  and  corruption  of 
blood)  must  be  referred  to  the  latter  end  of  this  book,  when  we  shall  treat  of 
(hem  all  together,  as  well  in  treason  as  in  other  offences. 


CHAPTER  VU. 
OF  FELONIES  INJURIOUS  TO  THE  KING'S  PREROOATIVE. 

*As,  according  to  tho  method  I  have  adopted,  we  are  next  to  consider  r^Ai 
nch  felonies  as  are  more  immediately  ii^urious  to  the  king's  prerogative,  l*^^ 
it  wiU  not  be  amiss  here,  at  our  first  entrance  upon  this  crime,  to  inquire  brieiy 
into  the  nature  and  meanini;  of  felony,  before  wo  proceed  upon  any  of  the  par> 
Ucular  branches  into  which  it  is  divided.  ' 

Felony,  in  the  general  acceptation  of  our  English  law,  comprises  every  species 
of  crime  which  occasioned  at  common  law  the  forfeiture  of  lands  and  gooda. 
This  m€M>t  frequently  happeiiH  in  those  crimes  for  which  a  capital  punishment 
cither  is  or  was  liable  to  t>e  inflicted ;  for  thoso  felonies  which  are  called  clergy- 
ablv.  or  to  which  ^tho  l>enetit  of  clergy  extends,  were  antiently  punished  with 
death  in  all  lay  or  unlearned  offenders,  though  now,  bv  tho  statute-law,  that 
|»anif»hnient  is  for  the  tirnt  olfenco  univerHally  remitted.  Treason  itself,  sajra 
Nr  Kdward  Coke,(^<i)  was  antiently  comprised  under  tho  name  felony;  and  in 
^«lnirmation  of  thm,  we  may  obnerve  that  tho  statute  of  treasons,  125  £dw.  IIL 


•  T%m  pmmlmhmrmt  %»  tnmom,  Nr  BdwaH  €(*»  %t\\%  (•>  3  IimA.  tX 
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«w  ^wm.  BrthMi  VM  k«BKV(L  Jo«1m  wm  embuwHlMl,  mad  <•>  1  II.U.  T.  C  SSI 

I  ^  ite  r«t.  a  iwL  ill.  (^ >  t  iiiu.  r.  c.  — 

f •  I  lUL  r.  i'.  3JI.  K*)  3  iiML  ly 


*But  DOW,  hv  tho  Rtatuto  30  Goo.  III.  c.  48.  iromm  convicted  in  all  caM«  of  trceaoa 
•hall  rKvive  judginont  to  tx*  drawn  to  the  pUoe  of  cxcvution.  and  then*  to  be  hanged 
W  tlH^  D«^k  till  daa^i.  I^*fore  thi^  humane  Ktutute.  women,  from  the  remotent  times, 
v«TP  «eat4"D€vd  to  ht>  bume<l  alive  for  every  i«p«H*ieit  of  treason  : — Kt  tk  nuU/fmme  de  tuevm§ 
ytmm  tMt  ^ftrnmif,  mU  art,     Hritt.  c.  8. — (.^HRii^TiJkX. 

And  DOW,  by  54  Geo.  HI.  c.  14<).  tht*  ju<l)smont  againHt  a  man  for  high  treason  ia,  ia 
>ftct.  that  he  ahall  be  drawn  on  a  hurdlo  to  the  plain)  of  execution,  and  be  there  hanfted 
bv  the  neek  until  he  l»e  dead ;  and  that  aftorwanls  hi8  hoaii  nhall  be  •evt'red  fhwn  his 
^•Ay.  aiKl  hia  body,  dividt^l  into  four  <)uurter!i.  Hhall  he  <ii>c|to(io<l  of  ai  the  king  aball 
U.tak  fit.with  powt*r  to  tb«*  king,  by  H)M»<*ial  wurmnt.  in  |Hirt  to  alter  the  puntahment.  A 
sknoih's  tiiiM*  oaa  been  allowed  between  iM>nten<H>  and  exe<*ution,  ( 1  Burr.  G50.  <m1  :)  but 
the  \ml  eae«rutions  for  thi9«  offence  followe<l  (and  pro|H*rly  m»,  for  the  purpoae  of  ex- 
•)  owre  doaelj  unon  convirticm.  Thtstlewood  and  hia  feUow-eona|Hratora  were 
~  and  execnteu  withiu  a  few  days  after  their  trial. — Cuittt. 

Ml 
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*051  c.  2,  speaking  of  some  dubious  crimes,  directs  a  reference  to  parliament, 
J  *that  it  may  tliere  be  a<ljudged  **  whether  they  be  treason,  or  other  lelony." 
All  treasons,  therefore,  strictly  speaking,  are  felonies,  though  all  i'elonies  are 
not  treason.  And  to  this  also  we  may  add,  that  not  only  all  offences  now  capi- 
tal are  in  some  degree  or  other  felony,  but  that  this  is  likewise  the  case  with 
some  other  oitenccrt,  which  are  not  punished  with  death,  as  suicide,  where  the 
party  is  already  dead;  homicide  by  chance-medley,  or  in  self-defence;  and  petit 
larceny,  or  pilfering;  all  which  are  (strictly  speaking)  felonies,  as  they  subject 
the  committers  of  them  to  forfeitures.  So  that,  upon  the  whole,  the  only  ade- 
quate definition  of  felony  seems  to  be  that  which  is  before  laid  down,  viz.,  an 
offence  which  occasions  a  total  forfeiture  of  either  lands  or  goods,  or  both,  at 
the  common  law,  and  to  which  capital  or  other  punishment  may  be  superadded, 
according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  further :  the  word  /p/onv,  or  felonia^  is  of  un- 
doubted feodal  ongiiial,  being  frequently  to  be  met  with  in  the  books  of  feuds,  &c.; 
but  the  derivation  of  it  has  much  puzzled  the  juridical  lexicographers,  PrateuH, 
Calvinus,  and  the  rest ;  some  deriving  it  from  the  Greek  fi^ilw?,  an  impostor  ur 
deceiver;  others  from  the  Latin  fallo^  fcfelli,  to  countenance  which  they  would 
have  it  called  fallonia.  Sir  Edward  Coke,  as  his  manner  is,  has  given  us  a  still 
stranger  etymology  ;(^)  that  it  is  crimen  animo  Mleo  perpetratuniy  with  a  bitter  or 
gallish  inclination.  But  all  of  them  agree  in  the  description  that  it  is  such  a 
crime  as  occasions  a  forfeiture  of  all  the  offender's  lands  or  goods.  And  this 
gives  great  probability  to  Sir  Henry  S|)elman's  Teutonic  or  German  derivation 
of  it;(c)  in  which  language,  in<ice<l,  as  the  word  is  clearly  of  feodal  original,  we 
ought  nit  her  to  look  for  its  signification,  than  among  the  Greeks  and  Romans. 
Fe-lon,  then,  according  to  him,  is  derived  from  two  northern  words:  fee,  which 
signifies  (we  well  know)  the  fief,  feud,  or  beneficiary  estate,  and  Ion,  which  sig- 
*961  ^^^^^  price  or  value.  Felony  is  therefore  the  same  as  pretium  feudi^  the 
-J  ^consideration  for  which  a  man  gives  up  his  fief.  As  we  say  in  common 
speech,  such  an  act  is  as  much  as  your  life  or  estate  is  worth.  In  this  sense  it 
will  clearly  signify  the  feodal  forfeiture,  or  act  by  which  an  estate  is  forfeited 
or  escheats  to  the  loi*d.* 

To  confirm  this,  we  may  observe  that  it  is  in  this  sense  of  forfeiture  to  the 
lord  (hat  the  feodal  writers  constantly  use  it.  For  all  those  acts,  whether  of  a 
criminal  nature  or  not,  which  at  this  day  are  generally  forfeitures  of  copyhold 
estatefl,(</)  are  styled  felonia  in  the  feodal  law:  ^^ scilicet, per  quas  ffvdvtn  amitth 
tur,**(e)  As,  "si  domino  th'servire  nolnerit;{f)si per  annum  et  diem  cessaverit  in  p^ 
tenda  inve^titura  ;(fj)  si  dominum  rjuravit,  i.e.  negavit  se  a  domino  feudum  habere ;{h) 
si  a  domino,  in  jus  cum  vocante,  tcr  citatus  non  comjw merit ;'\i)  all  these,  with  many 
others,  are  still  causes  of  forfeiture  in  our  copyhold  estates,  and  were  denomi« 
nated  felonies  by  the  feodal  constitutions.     So  likewise  injuries  of  a  more  rab- 


and  the  latter  is  expressly  so  denominated,  ** si  fcrerit  fdoniamj  dominum  forte  «- 
curbitando.*\m)  And  as  these  contempts,  or  smaller  ofiences,  were  felonies  or 
acts  of  forfeiture,  of  course  greater  crimes,  as  murder  and  robbery,  fell  under 
the  same  denomination.  On  the  other  hand,  the  lord  might  be  guilty  of  felony, 
or  forfeit  his  seignor^^  to  the  vassal,  by  the  same  acts  as  the  vassal  would  have 
forfeited  his  feud  to  the  lord.  "Si  dominus  commisit  feioniam,  per  gnam  vasaiius 
amitttrct  fcudum  si  cam  commiscrit  in  dominum^  feudi  proprietatem  etiam  dominus 

(h  1  In«t.  391.  (*)  n.M. '.  2,  f.  M.  f.l;  (.  9M S. 

(«;  UkM.  tit.  /V/on.  («)  Ibiil.  /.  2,  t.  A 

(•<)  S^  lioi»k  ii.  pugf  2S4.  (^)  Ibid.  /.  'A  /.  2i,  1 2. 

(•I  Piud.  I.  2.  L  It's  I'M  cd<r.  ((>  nnil.  M.  f.  5. 

(T)  Ibid.  M.  r.  21.  (•)lbid.  L  2,  f.  as.    BiittoB,  M,  c  tl 

OlbkL/.  2.r.24. 


'  But  a  forfeituro  of  land  is  not  a  necessary  consequence  of  felony;  for  petit  lareeny  it 
felony,  which  docs  not  produce  a  forfeitur<»  of  lands ;  but  every  tpeciei  of  felony  is  fol- 
lowed by  forfeiture  of  gcxxis  and  penonal  chattels. — CuaisTiAM. 
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firdm  dAA,**(%)  One  instance  given  of  this  sort  of  felony  in  the  lord  is  beat* 
■ig  the  semint  of  his  vassal  so  as  that  ho  loses  his  services;  which  seems  merely 
IB  the  nature  of  a  civil  ^injury,  so  far  as  it  respects  the  vassal.  And  all  ^^gy 
theee  felonies  were  to  be  determined  ^per  lauaamentum  sive  judicium  pa^  *- 
hum  Muorum^*'  in  the  lord's  coart;  as  with  us  forfeitores  of  copyhold  lands  ave 
preventable  by  the  homage  in  the  coart-baron. 

Felony,  and  the  act  of  forfeiture  to  the  lord,  being  thus  synonjonoos  terms 
in  the  feodal  law,  we  may  easily  trace  the  reason  why,  upon  the  introduction 
of  that  law  into  England,  those  crimes  which  induced  such  forfeiture  or  escheat 
of  landf*  (and,  by  small  deflection  from  the  original  sense,  such  as  induced  the 
forfeiture  of  goods  alno)  were  denominated  felonies.  Thus^  it  was  said  that  sni» 
eide.  robber}*,  and  rape  were  felonies ;  that  is,  the  consequence  of  such  Crimea 
was  forfeiture ;  till  by  long  uho  we  begun  to  signify  by  the  term  felony  the 
actual  crime  committed,  and  not  the  penal  consequence.  And  upon  this  system 
only  can  we  account  for  the  cause  whv  treason  in  antient  times  was  held  to  be 
a  species  of  felony :  vix.,  because  it  induced  a  forfeiture. 

Ilence  it  follows  that  capital  punishment  does  by  no  means  enter  into  the 
trae  idea  and  definition  of  felony.  Felony  may  be  without  inflicting  capital 
panti«hment,  as  in  the  cases  instanced  of  self>murdor,  excusable  homicide,  and 
petit  lan-eny ;  and  it  ih  posMiblo  that  capital  punishments  may  be  inflicted  and 
jreC  the  ofTeiice  be  no  felony ;  as  in  case  of  heres}*  by  the  common  law,  whicby 
though  csipital,  never  worked  any  forfeiture  of  lands  or  goods,(o)  an  inseparable 
incident  to  felony.  And  of  the  same  nature  was  the  punishment  of  standing 
Ante  without  pleading  to  an  indictment,  which  at  the  common  law  was  capita^ 
but  witlitiut  any  fort'oiture,  and  therefore  such  standing  mute  was  no  felony, 
la  nhort.  tlie  true  criterion  of  felony  is  forfeiture;  for,  as  Sir  Edward  Coke 
ia»tly  4ilvH*r\'ei4,(|/)  in  aW  felonies  which  are  punishable  with  death  the  offender 
luiM-%  all  bin  luntln  in  fee-eiiinple  and  also  his  goods  and  chattels ;  in  such  as  are 
Slit  ««>  punif»lial»ie,  his  ^oods  and  chattels  only. 

*Tlic  idea  of  felon v  is,  indeed,  so  generally  connected  with  that  of  r^M 
(apitul  iiuninhment  that  we  find  it  hard  to  separate  them;  and  to  this  ^ 
t»a:;tr  the  interpretations  of  the  law  do  now  conform.  And  therefore,  if  a 
•istutt*  inakis  any  new  otlence  felony,  the  law(^)  implies  that  it  shall  be 
pur<i<»hed  with  death,  viz.,  l»y  hanging,  as  well  as  with  forfeiture;  unless  the 
uffrntler  |»ray?<  the  honetit  of  eiergy;  which  all  felons  are  entitled  once  to  have, 
pr»%*i«le*l  the  same  is  not  expressly  taken  away  by  statute'  And,  in  compliance 
Lereuith.  1  shall  for  the  future  consider  it  alnj  in  the  same  light  as  a  generical 
terui,  inrludinix  all  capital  crimes  below  treason  ;  having  premised  thus  much 
eoiiixTuin^jT  the  true  nature  and  original  meaning  of  felony,  in  order  to  account 
fur  till*  reason  of  those  instances  i  have  mentioned,  of  felonies  that  are  not 
cmpital.  and  capital  offences  that  an'  not  felonii*s;  which  seem  at  first  \iew  re* 
pn^iant  m  the  freneral  i<lea  which  we  now  entertain  of  felony  as  a  crime  to  be 
|»aiii<*he<l  by  dcatli ;  whereas,  properly,  it  is  a  crime  to  be  punished  by  forfeit- 
trv,  and  to  whi«'h  <ic:ith  may  or  may  not  U*,  though  it  generally  is,  superadded. 

I  pnK-eed  n«>w  to  consider  such  felonies  us  are  more  immediately  injurious 
to  the  kinir  s  preroi^ative.  These  are,  1.  Otlenees  relating  to  the  com,  not 
»a«»ufiCin:;  i4»  treason.  2.  Otlenees  agiiinst  the  king's  council.  8.  The  offence 
fff  •«rvini;  a  forei^rn  priiK'c.  4.  The  of!*enct»  of  embezzling  or  destroj'ing  tho 
kin^\  iiniKMir  or  stores  of  war.  To  which  may  be  added  a  fiflh  :  5.  Desertion 
fnjm  the  king's  armies  in  time  (»f  war. 

•  /'  u  /.  I.  i.  /.  iv.  au,i  47.  <^.  1  In«t.  391. 

•  3  I11.1.  4.1.  If .  1  Iliwk.  I*,  r.  107.    t  nmwk.  p.  C.  444. 


*  Th*-  «*ririiiiial  law  ha-*  1h><*ii  o>ii>tid«TuMy  iinioliomttHl.  however,  in  thin  renpect,  hf  the 
itAtut*-  ^  ifftHi.  IV.  e.  l!^<.  *i.  s,  winrh  «'iiti«'tH  that  any  |>er»oii  convicted  of  felony  not 
I'iUi'itAhi*-  with  <l«*uth  hIihII  1n»  puni*th«*«l  in  th«*  Minio  munnor  prencrilKHl  by  the  itstute 
or  vurut^^  «^|ie«'iiiUy  relating  tosu'h  f4'h>ny  :  and  that  «*ver>'  jM»r*on  convietpd  of  a  felony 
frir  vhirh  HA  piinUhni*'nt  ha^  kM-«Mi  or  may  U*  i«|KNMally  provided  »b»ll  be  deemed  to  he 
ya&»li«l»U  uadrr  that  utatut^*.  und  Ik*  liable  to  tnini»|H>rt«tion  fur  seven  yean^  or  im* 
prwnotnciil  (with  whippini;.  if  the  court  think  fit)  for  any  term  not  exceeding  Iwo  ji 
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1.  Offoncos  relntinfr  to  the  coin,  under  which  mav  bo  ranked  some  inferior 
mi sdemcu Hours  not  uinouiitin^  to  telotiy,  are  thus  declared  by  a  scries  of  sta- 
tuti'H  which  I  Bhall  recite  in  the  onler  of  time.  And,  first,  by  Btatnt«  27  Edw. 
I.  c.  3,  none  shall  bi-ing  poUitnls  and  crovkarda,  which  were  foreign  coins  of 
base  mctul,  into  the  realm,  on  jmin  oi'  forfeiture  of  life  and  fpods.  By  statnta 
9  Edw.  III.  St.  2,  no  «tcHin(r  money  shall  be  melted  down,  upon  pain  of  forleit- 
mn-i  urc  thereof.  *By  stututo  ITKdw.  III.,none  ithall  be  so  hardy  to  brine  fttlso 
-'  and  ill  money  into  the  realm,  on  pain  of  forfeiture  of  life  and  member  by  the 
persons  imjiorlinj;,  and  the  Hcarchers  permitting  such  importation.'  By  statuta 
3  llcji.  V.  ft.  1,  to  make,  coin,  buy,  or  bring  into  the  realm  any  gally-half-pence, 
fusklns,  or  itolkins,  in  order  to  utter  tliem,  is  felony;  and  knowingly  to  receiTe 
or  pay  either  them  or  biauksir)  is  t^irleituro  of  a  hundred  shillings.  By  statute 
14  liliz.  c.  ti,  Hueh  aM  forge  uiiy  foreign  coin,  although  it  bo  not  made  current  here 
by  proclamation,  shall  (with  tlieir  aiders  and  abettors)  be  guilty  of  misprisioo 
of  treason ;  a  crime  wluch  wo  sliall  hereafter  cunfider.*  By  statute  lii  ft  14 
Car.  II.  c.  itl,  the  offence  of  melting  down  any  current  silver  money  aball  be 
pnniiihed  with  lurteitiire  of  the  same,  and  also  the  double  value;  and  the 
oflendcr,  if  a  fiveman  of  any  town,  shall  bo  disfranchised;  if  not,  shall  snfler 
six  months'  imprixonnient.  By  statute  6  &  7  W.  111.  c.  17,  if  any  person  bnya 
or  sells,  or  knowingly  has  in  his  custody,  any  clippings  or  filings  of  the  oom, 
he  shall  forfeit  the  same  and  bOvL,  one  moiety  to  the  king  and  the  other  to  the 
informer,  and  be  branded  in  llie  check  with  the  letter  R.  By  statute  8  ft  9  W. 
111.  c.  2U,  if  any  person  shall  blanch  or  whiten  copper  for  sale,  (which  makes  it 
resemble  silver.)  or  buy  or  sell,  or  offer  to  sell,  an}'  malleable  composition  which 
shall  be  heavier  than  silver  and  look,  tonoh,  and  wear  like  gold,  but  be  beneath 
the  standard  ;  or  if  any  person  shall  receive  or  pay  at  a  less  rat«  than  it  im- 
ports to  be  of  (which  demonstrates  a  consciousness  ot  its  baseness,  and  a  franda- 
[cnt  design)  any  counterfeit  or  diniinisbcd  milled  money  of  this  kingdom,  not 
being  cut  in  pieces ;  (an  operation  which  is  expressly  directed  to  be  performed 
when  any  such  money  shall  be  produced  in  evidence,  and  which  any  person,  to 
whom  any  gold  or  silver  money  is  tendci-ed,  is  empowered,  by  statut«B  9  ft  10  W. 
III.  c.  21,  IH  Geo.  III.  G.  71,  and  14  Geo.  III.  c.  7U,  to  pertbrm  at  his  own 
hazard,  and  the  otHccrs  of  the  exchequer  and  receivers-general  of  th«  taxes  are 
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*  lf>'|H'n1("1.  hy  ri9  Oco.  HI.  c.  4!),  x.  10,  which  onoclii  "  thut  it  shall  and  may  be  Ia*hl 
for  imv  iMTsiin  or  jiorwHis  to  cxjiort  the  pild  or  gilver  coin  of  the  realm  to  parts  bejotxi 
the  K<-ns.  un<l  nJM  to  melt  the  (toI-I  and  nilv^r  coin  of  the  r<>«lm,  nnd  to  manuractureur 
exjiort,  (ir  otIiiTwtiie  (Iis|>i»e  of.  tlie  eohl  or  nilvcr  bullion  produced  therebjr:  and  no 
lH-n«>u  wlio  mIiuII  exjiort  or  melt  hucIi  [fold  or  tiilver  coin,  or  who  shall  manuhctuns 
ex|M)rl.  <ir  diiigiOMe  of  xuch  butlion.  nhnll  be  nulijcct  to  any  reitriction,  forfeiture,  pain, 
pennlty,  iin'iiiuicity.  nr  dinubility  whiilcv<>r  for  or  in  respect  of  such  melting,  manubc- 
turlng.  or  i-.\)H>rtinH  the  Milium  r(>spccliv<Ov i  anv  thing  in  onvact  or  acts  in  force  inUmt 
Bi'iltiin  or  lr<>limi1  to  the  conlniry  Ihcn-oi'  in  any  niae  not»rihatsnding."— Cnirrr. 

*The  iniiu>rtatinii  of  fi>n-i):n  liud  coin  Ih  further  ]^imvidi<d  npainit.  Thus,  by  theST 
Geo.  III.  r.  I2(>.  R.  2.  nuiiinii  or  counierfeitint!  any  kind  of  coin  not  the  proper  raiBof 
the  realm,  nor  pfrmilirrl  la  hr  rurn-nl  (ii/  cti,  by  proelnmntion  under  great  seal)  within  it, 
but  ntieniblint!,  or  nuulv  with  intent  to  m>ctnble  or  look  tike,  any  gold  or  ulver  eain  of  > 
any  fui-a'ijin  »tute.  &c.,  or  ti>  iM*x  an  siioli  foreign  roin,  is  a  felony  punishable  with  serMi 
yearn'  iruiiHporlatioii.  And,  liy  the  wune  act,  [»«et.  G,)  having  in  cuxtodj,  without  lawftil 
CXCUM-,  niori;  thnn  live  pii-ceH  of  liud  <i>in,  i»  pimiiihnhle  with  a  forfeiture  of  not  excecd- 
in)(  5/.  niir  lei"»  tliiin  ■iih.  lor  i-vrry  ]iiei'p,  lly  miction  3,  imgiorlinj  connteKeit  gold  ot 
tiilver  li)r<.'i»fn  oiiin,  ni>t  riirmit.  with  intent  to  utter,  is  felony,  punishable  with  tnnr- 
|x>rliili(jn  liir  not  excii.clinp  wven  vi'iirs.  Iniiiortin^  with  an  inlrnl  to  utter  is  a  lufficirat 
otl)-m-«  within  tlit- net.  (1  flitst.  }>.('.  ITU:}  and,  by  4;t  Geo.  111.  c.  139.  s.  3,  counterfrilinK 
foreign  coin  not  current  by  jinieliitiiatiitn,  but  resemMing  rojiper  or  mixed  metal  coin  of 
a  foivifin  I'tntc.  is  a  miHileniennoiir,  punixhable  for  the  first  ollence  by  not  exceeding 
nne  vcnr's  imprisonment,  nnd,  thr  the  Hceond.  transportalion  for  seren  yean.  And  nvL 
ti  innicts  a  (K-nalty  of  not  exceeding  •tifr.  nor  lera  than  li>(.  for  every  such  piece  of  coin  in 
poiim<Niion  "fa  jienmn  uriioiiiiiUI  h:tve  more  than  five  pieces  in  hi*  custody  without  lawltal 
excuse.  And.  by  lu'i.'t.  T,  houses  of  nuHpected  persons  may  be  searalied  by  n 
such  counterfeit  coin. 

Bee  alxo  3  Geo.  IV.  c.  114.— Chittt. 
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pttiticnlarly  required  to  perfbrm ;)  all  8uch  pereoos  shall  be  gail^  of  ftkmy,  and 
naj  be  prosecuted  for  the  same  at  an^  time  within  three  months  after  tha 
offence  committed.*  *BQt  these  precautions  not  being  foand  sofflcient  r4itAA 
to  prerent  the  ottering  of  fklse  or  diminished  money,  which  was  only  a  ^ 
misdemeanonr  at  common  law,  it  is  enacted,  by  statute  15  k  16  Geo.  IL  c.  28, 
that  if  any  person  shall  utter  or  tender  in  payment*  any  counterfeit  edn, 
knowing  it  so  to  be,  he  shall  for  the  first  offence  t>e  imprisoned  six  months,  and 
And  anrcties  for  his  good  behaviour  for  six  months  more;  for  the  second 
off«nce,  shall  be  imprisoned  two  years,  and  find  sureties  for  two  years  longer; 
and  for  the  third  offence,  shall  oe  guilty  of  felony  without  benefit  of  clergy.' 
Also,  if  a  person  knowingly  tenders  in  payment  any  counterfeit  money,  and 
at  the  same  time  has  more  m  his  custody,  or  shall,  within  ten  days  after,  Icnow- 
iD^y  tender  other  false  money,  he  shall  be  deemed  a  common  ntterer  of 

*  Selling  bsse  and  counterfeit  money  st  s  lower  rate  than  its  denomination  imports — 
M  twenty  had  hmlf-crowna  for  s  guinea — i«  s  crime  of  great  magnitude,  and  in  populous 
town*  is  much  practised.  The  offender  in  this  case  is  either  tne  coiner  himself,  or  the 
wfaoieaale  dealer  between  the  coiner  and  the  utterer,  who  puts  each  pieoe  into  dreo- 
ktioo  at  its  full  apparent  value.  The  statute  declares  that  the  offender  shall  mtjfer  deaih 
sf  M  eoMt  cfMony;  but,  not  having  expremljr  taken  awaj  the  benefit  of  clergy,  for  the 
tn*  offt*ncp  he  wan  Hubject  only  to  be  burned  in  the  hand,  and  to  suffer  any  imprisonment 
not  exce4-ding  a  year;  and,  nince  the  19  Geo.  III.  c.  74,  the  burning  in  the  hand  may  be 
rhan^rd  by  the  court  into  a  fine,  or  wbipping  publicly  or  privately,  but  not  more  than 
three  tiroes.  An  offender  of  thin  desorijttion  must  necessarily  be  so  conversant  with 
oocniiig  or  coiners  that  public  policy  requires  that  in  the  first  instance  he  should  be  sent 
oQt  of  the  king<lom. 

It  liArt  Im^h  iletornuncsl  that  the  term  milUd  motuy  does  not  mean  edged  money,  or 
n^'Oey  mnrked  on  the  «mIj;om. 

Tb«*  wonl  miiUd  mh^iiih  to  \>e  8ui>orfluou8,  and  to  signify  nothing  more  than  coined 
iDon<»y.     Runiiing'i*  cik*o,  L<»aoh,  708. 

In  a  m*M>  whore  the  |)risoner  had  oounte<l  out  a  quantity  of  bad  money  and  placed  it 
upr»n  a  table  for  a  itenton  who  had  a)rrt^e<l  to  buy  it,  but  bi'fore  it  wmn  \miA  for,  and  whilst 
i:  lay  up^m  the  table,  the  i>nM>iior  win*  apprehondtnl,  it  was  held  that  he  had  not  paid  ii 
or  pmt  it  fjf,  »o  as  to  be  guilty  of  thi^  crime.    Woohlridge'ii  case.  Leach,  251. 

Hut  in  thi:«  caM*  he  tertainly  might  have  Ikhm)  proi«e<*uteil  for  a  misdemeanour;  for 
M^rr  att«*mpt  to  ciunmit  either  a  felony  or  a  misclemeunour  is  a  mi»deueanour.  K.  vj. 
Sv.Mil.  i.'iiM.  3'J7. 

The  R.  rt,  Sutton.  2  Stra.  1074.  which  i»  the  baj«iii  of  the  caAes  R.  r«.  tScofield  and  R.  r«. 
Hic/inv  2  K.w»t.  ••>,  in  precisely  in  jwint  upon  this  subject.  A  man  was  convicted  of  a 
QiMi<mieAnour  for  having  in  his  |>o<tseMion  two  iron  stamfts.  with  intent  to  imprem  the 
fo*ptre«  on  «ix|M*n<*(*!t.  The  court,  after  hearing  two  arguments,  d«H*lared  **  the  intent  is 
tike  oflrnce.  un<l  the  having  in  his  custcnly  is  an  act  that  is  the  evidence  of  that  intent." 

ThU  cai^  \<  more  fully  re|»ort4Hl  in  CatfM  in  thf  Ttme  of  Ijord  Hardtncke,  370;  and  there 
re  a{*f«-ar*  that  one  count  was  for  having  in  his  custo<ly  a  counterfeit  half-guinea,  with 
iBient  x<y  utter  it.  The  court  take  no  notice  of  that  count  in  their  judgment :  but  in  the 
arrument  four  inflictment^  are  cite<l,  for  unlawfully  pn>curing  false  money  with  intent 
to  Titter  it.  and  with  intent  to  (lefrau<l  the  |>eople  of  Kngland. 

Tli«»  wonls  in  the  statute  \h  k  l(>  (fco.  II.  are,  "shall  utter,  or  tender  in  payment;*' 
and  It  haft  been  d«H*i<led  that  the  wonls  **ifi  pm/mfnt"  refer  to  the  wor«l  ** tender^*  only;  so 
laat  to  t«'n  Ur  in  toiyinent  is  one  otlence,  and  to  utter  is  another;  and  a  man  was  con- 
rvte>J  of  «/£mm7  who  having  rtHH*ivtHl  a  gootl  shilling  imnuHliately  changed  it  and  gave 
W4l  a  IkwI  one.  inMsting  it  wa*<  the  one  he  reoeivt^l.     Fniiik**  case.  Leaoh,  730. 

If  A  min  Is  pr«>4<Hnit«Ml  for  having  utter<^l  or  ten^lertnl  in  |myment  any  false  money, 
mi  f  T  h  II  ing  don**  the  •Mune  within  ten  days  afterwanls,  tht«»e  twoai^ts  must  be  charged 
A  noe  count.    Tandy's  ca-n*.  I^nch,  970. 

Bo;  tt  IS  not  n4*ces«;irv  to  aver  in  such  count  that  the  defendant  was  a  common  utterer 
of  f^Ke  money.    Smith's  case,  ib.  UM. — (.'iiri^ti  \n. 

*  It  is  now  settled  that  the  mere  act  of  h<vtwj  <M>unterfeit  silver  in  possession,  with  an 
;fttmt  to  utter  it  as  good,  is  no  offence,  for  then^  is  rH>  criminal  act  dane^  (Russ.  k  R.  C.  (.*. 
IM.  2^:t  but  mnnimj  base  coin,  with  intent  to  utter  it  as  good,  is  a  misdemeanour; 
sad  havmg  a  large  quantity  of  such  coin  is  evidence  of  having  procured  it  with  such 
tiit#«t,  unless  there  are  other  circumstances  to  induct^  a  suspicion  that  the  defendant 
tK»  maker.    Rosa,  ib  R.  C.  C.  3<»8.><-C*hitty. 


*  By  the  3  Oeo.  IV.  c.  114.  the  prisoner  may  be  sentenced  to  hard  labour.    The  rewacd 
vea  by  the  16  Geo.  II.  c.  7  is  taken  away  by  58  Geo.  III.  o.  70.«O«ittt. 
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counterfeit  money,  and  shall  for  the  first  oflenec  be  imprisoned  one  j'car,  and 
find  Bureties  tor  liis  good  behaviour  for  two  3*ears  longer;  and  for  the  second 
be  guilty  of  felony  without  bcneiit  of  clergy.  By  the  aamo  st4itutc,  it  is  also 
enacted,  that  if  any  person  eoiinterieitR  the  copper  coin  ho  bhall  hufler  two 
yearM*  inipritjionment,  and  find  Huretie8  for  two  years  more.  By  statute  11  Geo. 
III.  c.  4U,  |)erson8  counterfeiting  copper  hall-pence  or  farthings,  with  their 
abettoi*s,  or  buying,  selling,  receiving,  or  putting  off  any  counterfeit  cop|ier 
money  (not  being  cut  in  pieces  or  melted  down)  at  a  less  value  tliun  it  imports 
to  be  of,  shall  be  guilty  of  single  felony.'  And  by  a  temporary  statute,  (14 
Geo.  III.  c.  42,)  if  any  quantity  of  money,  exceeding  the  sum  of  live  pounds, 
being  or  purporting  to  be  the  silver  coin  of  this  realm,  but  below  (he  standard 
of  the  mint  in  weight  or  fineness,  shall  be  im])orted  into  Great  Britain  or  Ire- 
land, the  same  shall  be  forfeited  in  equal  moieties  to  the  crown  and  pi-osccutor.* 
Thus  much  for  offences  relating  to  the  coin,  as  well  misdemeanours  us  felouius, 
which  I  thought  it  most  convenient  to  consider  in  one  and  the  same  view. 

2.  Felonies  against  the  king's  council(s)  are  these:  First,  by  statute  3  Uen. 
VII.  c.  14,  if  any  sworn  servant  of  the  king's  household  conspires  or  confede- 

^101 1     ^^^^^  ^^  ^^^^  ^^y  ^^^^  ^^  ^^^^^  '*'realm,  or  other  person,  sworn  of  the  kingi 
J     council,  he  shall  be  guilty  of  felony.  Secondly,  by  statute  9  Anne,  c.  16,  lo 
assault,  strike,  wound,  or  attempt  to  kill  any  privy  counsellor  in  the  executiun 
of  his  office  is  made  felony  without  benefit  of  clerg}'.*' 

3.  Felonies  in  servimj  foreign  states,  which  service  is  generally  inconsistent  with 
allegiance  to  one's  natural  prince,  are  restrained  and  punished  by  statute  3  Jac.  1. 
c.  4,  which  makes  it  felony  ibr  any  person  whatever  to  go  out  of  the  realm,  to 
serve  any  foreign  prince,  without  having  first  taken  the  oath  of  allegiance  be- 
fore his  departure.  And  it  is  felony  also  for  any  gentleman,  or  person  of  higher 
degree,  or  who  hath  borne  any  ofhce  in  the  army,  to  go  out  of  the  realm  to 
serve  sueh  foreign  prince  or  state,  without  previously  entering  into  a  bond,  with 
two  sureties,  not  to  be  reconciled  to  the  see  of  Kome,  or  enter  into  any  coniq)i- 
racy  against  his  natural  sovereign.  And  fuilher,  by  statute  9  Geo.  II.  c.  30, 
enforced  by  statute  29  Geo.  II.  c.  17,  if  any  subject  of  Great  Britain  shall  enlist 
himself,  or  if  any  person  shall  procure  him  to  be  enlisted,  in  any  foreign  service, 
or  detain  or  embark  him  for  that  ])urpose,  without  license  under  the  king's  sign- 
manual,  he  shall  be  guilty  of  felony  without  benefit  of  clergy ;  but  if  the  person 
so  enlisted  or  enticed  shall  discover  his  seducer  within  fifteen  days,  seas  lie  may 
be  apprehended  and  convicted  of  the  same,  he  shall  bo  indemnified.     By  stAlnte 

(•)  Sec  book  i.  page  331. 

"The  15  &  10  Geo.  II.  c.  2H  imd  the  11  (um).  III.  c.  40  s])ecify  haifyKnee  and /artAm^ 
only  :  hut,  othcM'  pi<H'('s  of  (■o))])er  money  having  he>on  bincc  coinea,  the  provisions  of  thoM 
stututesi,  by  the  ;>T  (ioo.  III.  e.  120,  are  extended  to  all  other  pieces  of  copper  money 
which  are  onlered  to  l>e  current  t>y  the  kin>;'H  proclamation.  A  remarkable* error  ii 
made  in  two  different  ]iages  nf  Mr.  KastV  publication  u]ion  criminal  law,  which  etatet 
the  punish  Mien  t  for  eoining  co])])er  money,  and  for  selling  counterfeit  money  for  lest 
than  its  denomination  imports  to  U',  only  \)urning  in  the  hand  and  iniprisonnient  not 
exceeiling  a  year.  1  t^ist.  P.  < -.  Wl,  1^1.  But  the  punishment  before  the  19  Geo.  HI.  in 
all  cases  of  felony  whieh  had  the  benefit  of  clergy  was  burning  in  the  hand,  and  im- 
prisonment for  any  time,  at  the  discretion  of  the  judge,  not  more  than  for  one  year, 
under  the  IH  Kliz!  c.  7.  «. .'{.  \\y  the  10  (teo.  III.  c.  74,  burning  in  the  hand  mar  be 
changed  at  the  discretion  of  the  judge  into  a  fine,  or  whipping  not  more  than  tone 
times.    iSe«*  p.  372,  )n>M. — ('iiri>tia\. 

•This  statute,  by  the  30  <!«•<».  III.  c.  74,  is  revived  and  made  perpetual. — Chkistun. 

But  these  statutes  are  all  rciM'nlcd  by  two  recent  statutes,  (2  W.  IV.  e.  S4  and  1  Vict, 
c.  1H>,)  by  which  the  law  relating  to  the  otfenco  of  coining  is  now  declared  and  regulated. 
— Stewart. 

"This  latter  statute  was  enacted  in  consequence  of  Mr.  IJarley,  the  Secretary  of  Stat^ 
being  stabbed  by  Anthony  (iuiscanl,  a  French  marquis,  while  under  examination  before 
the  privy  council.  S<'c  an  a<'count  of  this  in  one  of  the  £xaminera,  by  Dean  Swift.— 
Arch  BOLD. 

By  Stat.  9  Geo.  IV.  c.  31,  the.se  statutes  are  repealed;  and  (■.  11)  all  attempts  to  kill 
are  made  capital  oft'ences.  without  any  distinetion  as  to  the  ruik  oi  Hm  puty,  with  th« 
exception  of  the  king  and  the  royal  family. — Stbwart. 
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29  GtH).  II.  e.  17,  It  18  moroover  enacted  that  to  serve  under  the  French  kinff  ag 
a  military  officer  shall  be  felony  without  benefit  of  clergy;  and  to  enter  mto 
the  Scotch  brigade  in  the  Datch  service,  without  provioasly  taking  the  oaths  of 
allegiance  and  abjuration,  shall  be  a  forfeiture  of  500/." 

4.  Felonj  by  embezzling  or  destroying  the  king's  armour  or  warlike  stores  is, 
io  the  first  place,  so  declared  to  be  by  statute  31  Elis.  c.  4,  which  enacts  that  if 
any  person  having  the  charge  or  custody  of  the  king's  armour,  ordnance,  am- 
munition, or  habiliments  of  war,  or  of  any  victual,  provided  for  victualling  tha 
king's  soldiers  or  mariners,  shall,  either  for  gain,  or  to  impede  his  m^eaty'a 
service,  embezzle  the  same  *to  the  value  of  twenty  shillings,  such  offence  r  ^na 
shall  be  felony.    And  the  statute  22  Car.  II.  e.  5  takes  away  the  benefit    ^^ 

of  derio*  firom  this  offence,"  and  fVom  stealing  the  king's  naval  stores  to  iha 
value  of  twenty  shillings;  with  a  power  for  the  judge,  after  sentence,  to  traoa- 
port  the  offender  for  seven  years.  Other  inferior  embeaslements  and  misd^ 
meanoura  that  fall  under  this  denomination  are  punished,  by  statutes  9  ft  10  W. 
III.  c.  41,  1  Geo.  I.  c.  25,  9  Geo.  I.  c.  8,  and  17  Geo.  II.  c.  40,  with  fine,  oorporal 
panishment,  and  imprisonment."  And,  by  statute  12  Geo.  III.  e.  24,  to  set  on 
fire,  bum,  or  destroy  any  of  his  majesty's  ships  of  war,  whether  built,  buildings 
or  repairing;  or  any  of  the  king's  arsenals,  magazines,  dock-yards,  rope-yardS| 
or  victualling-offices,  or  materials  thereunto  belonging ;  or  military,  naval,  or 
victualling  stores,  or  ammunition ;  or  causing,  aiding,  procuring,  abetting^  or 
assisting  in  such  offence,  shall  be  felony  without  benefit  of  clergy. 

5.  Uttsertion  from  the  king's  armies  in  time  of  war,  whether  by  land  or  aeay 
in  Enirland.  or  in  parts  beyond  the  sea,  is,  by  the  standing  laws  of  the  land, 
»ex<-IiiHivo  of  the  nniiual  nets  of  parliament  to  punish  mutiny  an<l  desertion,) 
and  particularly  by  statute  1><  Hon.  VI.  c.  19,  and  5  Kliz.  c.  5,  ma<ie  felony,  but 
not  witht»ut  bfnelit  of  clergy.  But,  by  the  ntatute  2  &  3  Edw.  VI.  c.  2,  clergy 
w  takon  away  from  such  dosortorH,  and  the  offence  i»  made  triable  by  the  jurttices 
of  fvt-rj-  hliire.  The  same  statutes  punish  other  inferior  military  offences  with 
I2nt*<*.  imprisonment,  an<l  other  ])enaItieH.** 

"•Hj*"?***  MatutoM  of  9  (f«K>.  II.  and  29  Geo.  II.  are  roponlwl  by  the  59  G<K).  III.  c.  69, 
vhirh  r<»-<*n.i4*t*  and  luhU  to  their  ]>rovi^ionfl;  and  hy  it  the  entering  into,  or  agreeing  to 
Mitrf-r  into,  the  aid  of  a  fon*i;:ii  prince  or  i>eo|)le,  &e.  in  any  warlike  ea|>aeity  whatover, 
tjf  <i*:n2  »hro:i«l  with  that  intent,  or  att(*m|)tin>;  to  got  others  to  <1oim>,  i«  a  mis<lemeanour, 
ui  i  ptitifhaltl**  by  fine  or  ini|>ri»tonm<'nt,  or  l><)th  :  and  a  penalty  of  50/.  is  im|M>ied  on 
m*^t»TH  of  -hip"*  an«l  owners  for  nK*«i>ting  in  the  otl'vnce.  There  are  further  proviiuonji 
'f  T'-.v««ntinir  t}i»»  otf^nr**. — rmiTV. 

"  Tbi«  pnjvi-ion  of  th*»  statute  i!!]  Tar.  II.  c.  5.  which  takt^s  away  the  l>enefit  of  the 
rUrgv.  i«  rejHMl.Ml  by  th<»  5  <i«h>,  IV.  c.  5;i :  and  otfen«lers  may  be  tmnj*i>orted  for  life,  or 
f'-T  n-tt  b-^  than  «<*%'<>n  years,  or  imprisoned,  with  or  without  hard  labour,  for  notoxceed- 
:a/  M-T'Ti  y»vir«- — ''iiiTir. 

"By  thf  ."»'»  k  40«ii»o.  III.  c.  ^9.  s.  1.  person«.  other  than  contractora,  receiving  or 
lur:fi;  *u*rt^  of  war  in  their  |MW^«*s.^ion,  in;iy  be  tnins|M-»rt*Hl  for  fourtivn  years :  an<C  by 
•*^x  i  |-'r*«»n*  «'oiivifte<l  of  otteno's  against  the  9  &  lO  W.  III.  may,  in  aildition  to  the 
puni«hMf^nt  th*-reby  to  \h*  intlicted,  K*  jmnisheil  with  wbipping  and  imprisonment^  or 
«itfci*-r:  liut  th«>  fM»nttlty  nmy  !h»  mitigate<i. — Ciiitty. 

■•  T'>  thi«  rla<K  of  f«*Iotiif<  injurious  to  the  king's  prerouative  may  be  add«^1  two  felonies 
Ut^W  rr^-.^tt-l  by  the  Iegi<*Iature,  who  thought  it  exixMlient  to  r»»pn»M  the  attenripts  of 
e.**  h*-'Ti>u«  and  diAat1'iM>t«Hl  p(>pioii<<  by  traiis{M>rtation  or  mpital  punishment.  The  37 
'»**'■  III.  «'.  T<»  irt»viv»M|  juid  ma«b»  pfr|M>tual  by  the  'u  Geo.  III.  c.  7)  enai't*  that  if  any 
^»T*-  u  •\»%il  m  dieiou<«ly  and  advioctlly  (^ideavnur  to  Xf-i/M.v  any  |M*rM>n  serving  in  her 
rii^-**%  4  «»'nrie»»  by  mm  or  land  from  his  duty  and  alb'giance,  or  to  incite  any  jM»r*on  to 
'^*n"n;t  any  ft»*t  of  mutiny  or  mutinous  practicf,  hi»  sliall  U*  guilty  of  felony,  and  shall 
r:^^r  d^ith  without  U'n»»iit  of  ebTgy.  The  crime,  wherever  committeil.  may  bt»  triwl  in 
Msy  '■•-inly.  A  sailor  in  a  fiekdwxpital.  where  he  had  Imm-u  for  thirty  day*,  and  there- 
l-r**  Uft  •-ntitlofJ  to  |my.  nor  liabb'  fi>r  wliat  be  then  doiw  to  a  eourt-martial.  is  a  nerson 
•^-^Mi  in  the  king's  fi»rce«<  })y  sea,  within  th«>  M  <n»o.  Ill,,  so  as  to  make  the  fteaucing 
i^m  ma  off#»nce  within  that  a<*t.    Ku<-»,  A  H.  <V  C.  7«». — <'iiristian. 
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CHAPTER  Till. 

OF  PRJIMUNIBE. 

*A  TRIRD  iipccicH  of  ofTcnco  more  immodiatoly  affecting  the  king  and 
lis  government,  tliough  not  ftubject  to  capital  puniBliment,  is  that  of 
preeiaunire,  ho  called  from  the  wonln  of  the  wi-it  preparatory  to  the  prosccuiion 
thereof:  " prtEmunire{(i)  facias  A.  B."  cauBO  A.  B.  to  be  forewarned  tbnt  he  appear 
beturo  us  to  answer  Ibo  contempt  wherewith  bo  BtandH  charged:  which  cod- 
tempt  is  particularly  recited  in  the  ]>roamlilc  to  the  writ.(t)'  It  took  ita  original 
iVom  the  exorbitant  power  claimed  and  exerciHcd  in  England  by  the  pope, 
which,  oven  in  the  dayft  of  ))lind  sea),  was  too  heavy  for  onr  anceatora  to  bear. 
It  may  justly  be  obser\'ed  that  religious  prineipleH,  which  (when  genuine  aiiJ 
pure)  have  an  evident  tendency  to  make  their  pi-ofeoBors  better  citizens  as  well 
OS  better  men,  have  (when  per\-erted  and  erroneous)  been  usually  subversive  of 
civil  government,  and  been  mudo  both  the  cloak  and  the  instrument  of  ever}* 
pernicious  design  that  can  be  harlioured  in  the  heart  of  man.  The  unbounded 
authority  that  was  exercined  by  ihc  Druids  in  the  west,  under  tho  inflaence  of 
pagan  superstition,  and  the  terrible  ravages  committed  by  the  Saracens  in  tho 
east,  to  propagate  tho  n-ligion  of  Kahomet,  both  witness  to  the  truth  of  tfast 
nntient  univcrHal  olwen'ution,  that,  in  all  ages  and  in  all  countries,  civil  and 
ecclesiastical  tyranny  are  mutually  productive  of  each  other.  It  is,  therefore, 
tho  glory  of  the  church  of  England  that  she  inculcates  due  obedience  to  lawful 
authority,  and  hath  bt.<en  (as  her  prelates,  on  *a  tiying  occasion,  mini 
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impressed  it)(c^  in  her  )>rinciples  aud  practice  ever  most  unquestionablv 
"■     clergy  of  lier  iKM-s  ..-..■    j     .  -  .       ..      .,   . 


loyal.  The  clergy  of  lieriH'i-suasion,  holy  in  their  doctrines  and  unblemiBbfil 
in  their  lives  and  conversation,  are  also  moderate  in  their  ambition,  and  OIlI0^ 
tain  just  notions  of  the  tien  of  society  and  the  rights  of  civil  government.  Ai 
ill  mattem  of  faith  and  morality  thcv  acknowledge  no  guide  but  the  Scriptnreh 
BO,  in  matlors  of  external  jiolity  unci  of  private  right,  they  derive  all  their  tilk" 
from  the  civil  magistrate ;  they  look  up  to  tho  king  as  their  head,  to  the  p»^ 
liament  :is  their  lawgiver,  and  pride  themselves  in  iiothing  more  justly  than  in 
being  true  niemiierM  of  the  church,  cniphaticallv  fty  law  established.  Wheita* 
the  notions  of  ecclesiastical  liberty,  in  those  w*ho  ditfer  from  them,  as  well  in 
one  extrciiie  us  the  other,  (f'T  I  here  only  speak  of  extremes,)  arc  equally  and 
totally  destructive  of  those  ties  and  obligations  by  which  all  society  is  kept  to- 
gether; eiiually  encroaching  on  thone  righttt  which  n'ason  and  the  originDl  cna- 
tract  uf  every  IVec  state  in  the  universe  have  vested  in  the  sovereign  power: 
and  equally  aiming  at  a  distinct  independent  sapremacy  of  their  own,  wh civ 
Sjiiritual  men  and  s]>iritual  ciuison  are  concerned.  The  dreadful  effects  of  sneh 
a  religious  liigotrv,when  actuated  by  emmcous  principles,  even  of  the  Proledt- 
ant  kind,  are  sulliciently  evident  from  the  history  of  the  anabaptists  in  GtT- 
many,  the  covenanters  in  Scotland,  and  that  deluge  of  sectaries  in  En|;luid 
who*  murdered  tlioir  Mivcivign,  overturned  tho  chureb  and  monarchy,  shook 
every  jiillar  of  law,  jn-ticc,  niid  ]triv:ile  proiici-ty,  and  most  devoutly  establiitbcd 
a  kingdom  of  tlio  siiiiits  iu  tlieir  stcnil.  But  these  horrid  dvvaHtation^  the 
elTectsof  more  niadni'ss,  nr  ol'y.tid  that  was  nearly  allied  to  it,  though  violent  and 
tninullnouH,  were  Imt  tif  a  short  duration.  Whereas  the  progrew  of  the  papa] 
policy,  hmg  Hcm!itf<l  by  the  slcaily  counsels  of  succesttive  pontifTa,  took  deeper 
root,'  and  was  tit  lenglh  in  !>ome  ]>l;ices  with  difficulty,  in  others  never  yet.  extir- 
]iated.  For  this  we  might  call  to  witness  the  blucli  intrigues  of  the  Jesuits,  m 
lately  triumphant  over  Christendom,  but  now  univeranlly  abandoned  by  even 
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the  Ronum  Cfttholio  pow«rB;  bat  the  subject  (tf  onr  praeent  *ohapt«r  fmaie 
rmther  leads  as  to  MnBider  the  vast  alridea  which  were  formerij  mftde  in  *■ 
this  kingdom  hf  the  popish  clergy ;  how  nearly  they  arriTed  to  effecting  tbeir 
grand  detiga;  some  tow  of  the  moans  they  made  use  of  for  estahlishiDg  tbeir 
plan;  and  ^ow  almost  all  of  them  hare  been  defeated  or  converted  to  better 
parposea  by  the  rigour  of  our  IVoe  constitution  and  the  wisdom  of  anoceaain 
psriiamenta. 

The  antient  British  ohnrch,  hy  whomaoover  planted,  was  a  stranger  to  tha 
bishop  of  Borne  and  all  bia  protended  authority.  But,  the  pagan  Saxon  in- 
vaders having  driven  the  proi'esAors  of  Christianity  to  the  remotest  comen  of 
oar  island,  their  own  conversion  was  afterwards  effucted  by  Augustin  the  monk, 
and  other  miHsionaries  from  the  court  of  Borne.  This  naturally  iotrodnoed 
aome  few  of  the  papal  corruptioDS  in  point  of  faith  and  doctrine ;  but  we  read 
at  DO  civil  authority  claimed  by  the  pope  in  these  kingdoms  till  the  era  of  the 
Norman  conquest,  wbon  tlio  then  reigning  pontiff  having  iavonrod  duke  William 
in  bia  projecivd  invasion  by  blossin^  his  host  and  consecrating  hia  bannen,  ha 
look  tual  opportunity  also  of  eetablishing  his  spiritual  euoroachmenta,  and  waa 
aren  permitted  so  to  do  by  the  policy  of  the  conqueror,  in  order  man  eSbo- 
taally  to  humble  thu  Saxon  cl org}- and  aggrandise  his  Norman  prelatea;  prelates 
who,  being  br«d  abroad  in  the  doctrine  and  practice  of  slaverj-,  had  eontraot«d 
a  reverence  and  regard  for  it,  and  took  a  pleasure  in  riveting  the  chains  of  a 
ft«e-bora  people. 

Tbe  moMt  «Lablo  foundation  of  legal  and  rational  government  is  a  dne  sabordl- 
aatioo  uf  rank  and  a  gradual  scale  of  authority;  and  tyranny  also  itself  is  most 
nn-ly  BupjHirU'tl  by  a  re^fulur  iiiereaHC  of  dvHputiHiu,  rising  IVom  the  sluve  to 
the  >><iltiiii ;  witli  lliiit  ditl'i'rctKr,  liowcvur,  timt  tlie  incUHUru  of  obedience  in  the 
one  in  f;njLiiiili'J  on  thu  |)riii(-i|)]uii  of  soi-ii-ty,  uiid  is  extended  nu  further  than 
Kaaun  and  iiec-fMHity  will  wurniiitj  in  tin-  other  it  is  limited  only  by  absolute 
will  anil  pleatiuri',  without  |H'rmittiiig  the  interior  to  cxuminc  the  title  up<m 
vbii'h  it  is  tuuiidod.  Mure  ett'Li-iuully,  thcToluru.  to  onHluvv  the  consciences  and 
BiudH  uf  thu  people,  the  Hoininh  'cler^v  tlientselves  [luJd  the  most  Iro-  rajfu; 
plit-il  ol>e<lieiiee  to  llicir  uwn  nujteriors  or  prelutes ;  und  they,  in  their  '■ 
lams,  wtTv  us  blindly  dt-vtiled  to  the  will  of  the  soverei^i  {lonlitf,  whose  dc> 
risious  they  hold  to  be  inli>lliblv,  and  his  authority  uocxteusivc  with  the  Chris- 
tian WDrld.  Hence  hia  legiitvs  n  lalm  weru  intrcKluieil  into  cverj-  kingdom  of 
Kontpe;  biri  liulles  and  decretal  eiiiHtliit  beeuine  the  rule  buth  of  fsith  and  disci- 
pline i  hix  jud-rinent  was  the  liiial  resort  in  all  cuHes  of  doubt  or  difficulty;  his 
<l«cn.i:ii  weru  enlijrced  by  anutliemas  and  spiritual  fM.'nsuroB;  he  delhronM  even 
kw)ni  that  were  rclVuctory,  und  denied  to  whole  kingdoms  (when  undulit^tlj  the 
cxereisv  of  Christian  iirdinutiees  and  the  lienetits  of  the  gtwpel  of  Uod. 

Bui.  though  the  bein^  spirit uid  head  of  the  cbun-h  whh  a  tiling  of  great  sound, 
and  III  gn.'ater  uulliurity,  umoii^  men  of  eonseieiifc  and  piety,  yet  the  court  of 
lb>me  was  fully  uppnEinl  tliiit  iiimong  the  bulk  of  mankind;  power  eanitut  be 
maiHlaineil  without  pri>]>erty:  und  therettire  its  atteiiliun  began  very*  early  to 
be  rireloii  ui>")ii  every  niethoil  lliut  proiiiiMMl  iH-runiary  advantage.  Thu  doc- 
tnnv  of  purgatorv  was  iiitriHlueed,  und  with  it  the  purchuso  of  masses  to  rcili.<«m 
the  iM*nls  ot  thv  ileeeased.  New-liiiigled  itlt'eiK-es  wero  er<'at«d,  and  indulgences 
were  w>ld  to  the  weullhy  fur  lilK-rty  to  nin  without  danger.  The  <.-an<>n  law 
fwk  H>gnixanre  of  crimes,  enjoiuiil  [H-nunee  jiro  utilale  tiniimr,  and  eommuteil 
litat  peiiaiH-e  lor  mmiey.  Nuii-n'siilciicc  und  phintlilios  among  the  ck'rg_v,  and 
Dumages  among  tiiu  tuily  rcluii-il  within  tbe  kcvoiiiIi  ilegrei-.  were  strictly  pn>- 
Lirntnl  by  canon ;  but  di'Mieiisations  were  schlom  denied  to  tbow.'  who 'could 
alf.ird  to'bny  them.  In  ^liort,  ull  tbe  w.iiltli  of  Cliristcndoni  was  gradually 
(Iraiiied  by  a'  ihouwinil  chunn<'U  into  tlie  cotlVrs  uf  the  holy  see. 

f  t>r  n«t«bltshmcut  also  of  the  fe<Hliil  system  in  niont  of  the  gi>vemmenta  of 
tlartjfe.  whereby  the  lands  «f  ull  privutc  proprietors  were  declared  to  W  bulden 
ot  ihr  uriuee,  gave  a  bint  to  the  court  of  Home  tor  usurping  a  similar  aathority 
over  aU  the  prelermcnts  of  the  church,  which  began  tint  in  Italy,  and  gndo- 
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*1071  ""^  spread  itself  to  P^tif^land.  The  pope  became  a  *foodal  lord,  and  all 
J  ordinury  [Mttronu  were  to  bold  tlicir  right  of  patronage  under  this  noi- 
versal  superior.  Kutatct  held  by  leodaL  tenure,  beinjj  originally  gratuitous  d(^ 
nations,  wero  at  tlmt  time  denominated  beneficia;  tlicir  very  name,  us  well  u 
constitution,  whs  borrowed,  and  the  care  of  the  souls  of  a  pariith  thonce  came 
to  be  denominated  a  benefice.  liuy  fees  wero  conferred  by  inveetituru  or  delivery 
of  cor]K»ral  possession  ;  und  spiritual  bencJiccs,  whicU  at  first  were  universally 
donative,  now  received  in  like  manner  a  spiritual  investiture  by  institution  trom 
the  bishop,  and  induction  under  his  authority.  As  faiids  escheated  to  the  lord 
in  defect  of  u  legal  tenant,  so  benetices  lapsed  to  the  bishop,  upon  aon-prc«enta- 
tion  b^'  tbe  piitruii,  in  the  nature  of  a  spiritual  oscboat.  The  uiinmil  tenths  col- 
lected from  the  clergy  were  equivalent  to  tbo  fcodal  render,  or  runt  reserved 
upon  a  f;rrant ;  the  oath  of  canonical  obedience  was  copied  from  the  oatli  of  lealty 
requii-«.<(l  ti-om  the  vassal  by  his  suiierior;  and  the  primerKiiina  of  our  military 
tenures,  whereby  the  tii'st  profits  of  an  heir's  estate  wero  cruelly  extorted  by 
his  loi-d,  gjive  birth  to  as  cruel  an  exaction  of  first-fruits  from  the  beneficed 
clergy.  And  the  occnKionul  aids  and  talliuges  levied  by  the  prince  on  his  va^ 
sals  gave  a  handle  to  the  ]>o]ie  to  levy,  by  the  means  of  his  legates  a  latat, 
Pcter-pcncc  and  other  taxations. 

At  length  the  holy  tiither  went  a  step  beyond  any  example  of  either  emperor 
or  ieodul  lord.  lie  reM.T\-ed  to  himr<elf,  hy  his  own  apostolical  authority ,(J)  tbe 
prcsi-iittitioii  to  all  benefices  which  became  vacant  wliilo  the  incumbent  was  it- 
tending  the  court  of  Homo  upon  any  o<.'casion,  or  on  bis  journey  thither  or  back 
again  ;  and  moreover  siicli  also  as  became  vacant  hy  his  promotion  to  a  bish<^ 
ric  or  abbey:  "etiiiiim  ad  ilia  pernonof  rotisueveriiit  et  debuerint  per  elertionem  «d 

Suemrix  alium  motium  avswai."  And  this  last,  the  canonists  declared,  wu  M 
etriment  nt  all  to  the  patron,  being  only  like  the  change  of  a  life  in  a  IisnUI 
estate  hy  tlio  lord.  Dispensations  to  avoid  these  vacancies  begat  the  doclriM 
o( ciimmemlams ;  and  pa|iul  provisions  wero  ttie  previous  nomination  to  luch 
^in'^l  benefices,  hy  a  kind  of  anticipation,  before  they  'became  actually  void, 
'  -'  though  atlcnvnrds  indiMriminately  applied  to  any  right  of  patronage 
exerted  or  nsur|)e<l  by  the  ]>oj)e.  In  consequence  of  which,  the  best  livings  wen 
filled  by  Italian  and  other  foreign  clergy-,  equally  unskilled  in  and  advene  to 
the  laws  and  i-inistitulion  of  England.  Tho  wry  nomination  to  bishopricf, 
that  aniient  prerogative  of  the  cii)wn,  was  wrested  fWim  king  Hcnn'  the  rinl. 
and  afTcrwai-'ls  from  his  Hticcc!<sor,  king  John,  and  seemingly,  indeod,  conlVmd 
on  the  chiiptei-s  licliiiigiiig  to  ciu-h  sit';  but,  by  means  of  the  frequent  appcali 
to  Koine,  through  the  iiLtricat  y  of  the  laws  which  regulated  canonical  election!, 
was  eventually  ve.-iled  in  the  ]>»]ie.  And,  to  sum  up  this  head  with  a  transac- 
tion iiii>t>l  un]mi-allcled  and  aHtonisbing  in  its  kind,  pope  Innocent  III.  had  at 
tcngib  the  ctl'roiilerv  to  demand,  and  king  John  had  tlie  meanness  to  consent  to, 
n  rerii;;u:(lion  of  his  crown  in  the  |H)pc,  wlierohy  England  was  to  bceorao  for 
ever  St.  I'l-ioKft  ]>atrinii>ny ;  inul  the  dusliii-dlj'  monarch  reaeccptcd  his  Bi>e)itre 
fnini  Ihc  hiinil.s  of  the  |>ii]ial  legate,  to  hold  as  the  vassal  of  the  holy  ace  at  tbe 
annniil  rent  of  a  tbiniwiuiil  inarii«. 

Another  eiigiiu'  set  im  tiiot.or  at  least  greatly  improved,  by  tbo  cnnrl  of 
Itonie,  WHS  a  iiiastci--[(ic(-(.-  of  iiajKil  policy.  Xot  content  with  tlie  ample  pwH 
vision  of  tithes  which  the  hiw  of  Iho  land  had  given  to  the  parochial  clergy, 
they  endeavored  to  grasp  at  the  lan<ls  and  inheritances  of  the  kingdom,  and 
(had  not  the  Icgislalure  withstood  them)  would  by  this  time  have  probably 
K-cu  masters  of  cvoiy  toot  of  gi-ound  in  Iho  kingdom.  To  this  end  they  intn^ 
du<-cd  the  monks  nf  the  llciicdit-tine  and  other  rules,  men  of  sour  and  austera 
religion,  sepamted  trom  the  world  nn<l  its  concerna  by  a  vow  of  perpetnid  ccll- 
bucy,  yet  fascinating  the  niiniU  of  the  people  hy  pretences  to  cxtraontiDary 
sancliiy.  while  all  their  tiini  was  to  iiggrandixc  the  power  and  extend  the  infla- 
euce  of  their  grand  superior,  the  po]H'.  And  as,  in  those  times  of  eivil  tumullt 
great  ni])ines  and  violence  were  dailv  committed  by  ovci^grown  lords  and  their 
adhcivnts,  they  were  taught  to  behove  that  founding  a  monutcij*  a  little  be- 
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ftw  th«r  dwth  would  atone  ibr  *  life  of  incontinence,  diwrder,  «nd  Uoodshed. 
H«aca  innamerable  nbbeya  and  relitfiona  hoaaes  were  bnilt  within  %  r*ios 
*wntiiry  after  the  conqaest,  and  endowed  not  only  with  the  tithea  of  '■ 
|MVU>hee  which  were  ravished  fVom  the  aecular  clergy,  but  alao  with  lands,  mft- 
Bora,  lonlflhipa,  and  cxtenaiTe  baronioi.  And  the  doctriDe  inculcated  waa,  that 
wbaterer  waa  to  given  to,  or  purchased  by,  the  monks  and  ftian,  was  oona^ 
entvd  to  God  himselfi  and  that  to  alienate  or  take  it  away  was  no  less  than 
the  ain  uf  aarriloge. 

I  mifcht  here  have  enlarged  opon  other  contrivances,  which  will  oconr  to  tlw 
recnllM-tion  of  the  reader,  set  on  foot  by  the  court  of  Rome  for  ofTeeting  an  ei^ 
tire  ezemptiim  of  ita  clergy  fWtm  any  intercourse  with  the  civil  ma^strata; 
sack  a»  the  «ejiaration  of  the  ecclesiastical  court  fVom  the  temporal;  the  tp- 
pointrocnt  of  its  judges  by  merely  spiritoal  authority,  without  any  intatpoaitmt 
ftmn  the  crown ;  tbo  cxcfnsive  juriMiction  it  claimed  over  all  ecderiaatioal  pe^ 
Moa  and  causes;  and  the  privilegium  cUricale,  or  benefit  of  clergy,  which  d» 
lirered  all  clerks  (torn  any  trial  or  punishment  except  before  their  own  tribmiaL 
Bat  the  history  and  progress  of  eccloxiastical  courts,(e)  aa  well  as  of  porefaasM 
ID  iBortmain,(/)  have  already  been  fbily  diitcnsscd  in  the  preceding  book;  and 
we  shall  have  at)  o])]Mnunity  of  examining  at  large  the  natore  of  the  sn'Kitop'ioM 
dviotie  in  the  progrcxs  of  the  present  one.  Ana  therefore  I  shall  only  obaervs 
atBre«ent,  that  notwithstanding  this  plan  of  pontifical  power  was  so  deeply  laid, 
■aa  so  indel'atigably  pnntued  by  tbo  unwearied  politics  of  the  court  of  Borne 
through  a  lun^  KiKceiwion  of  ages;  notwitbstanuing  it  waa  polished  and  in- 
frovc^  by  the  united  endeavours  of  a  body  of  men  who  engroMod  all  the  leam- 
Of  nf  KDr(>|)c  tiir  eciitiirieti  tog<>ther;  not withfltnn ding  it  was  firmly  and  reso- 
hl«ly  i-XiH-ntfd  br  jhthouh  the  l>cMt  oaU-uluted  for  etttablishinf;  tyranny  and 
drfixitisiii.  In-ini:  iirfd  with  a  bigoted  enihuHiaKm,  (which  prevailed  not  only 
unoni;  the  weuk  and  ttimplc.  but  even  among  thowe  of  the  bent  natural  and  ao- 
^nirv-l  eiitl'iwnieniH,)  U[ironnect4.'d  with  their  lei  low-subjects,  and  totally  indiffcr- 
nt  t'twhut  niii^t  iH'full  tliut  ]M>iiturity  to  which  they  bore  no  endearing  relation; 
.m  it  vanished  into  •nolbing  when  the  eyes  of  the  people  were  a  little  ra||A 
nlixlil*-n<-il,  uH'l  tlievHi't  tbemM-Ivcs  witli'vigimr  to  oppooo  it.  So  vain  I  *^'' 
u4  ndiculou^  in  the  attempt  to  live  in  MX-iety  without  aoknowledging  the  obll- 
ntionx  wliii'h  it  liiys  uh  under,  nod  to  ufTeet  an  entire  indejiendcnee  of  that  civil 
'istt-  whicli  pntiwtM  MM  in  nil  our  rights,  ami  givcM  uit  evcrj*  other  liberty,  that 
•sk  i-xii-pti'd  orileKiiisini!  the  luws  of  the  community. 

Ilarini:  iliu:'  in  s *■  dign-t'  endenvoiinxl  to  tnice  out  the  original  and  subae- 

peni  jiniirrfSH  of  the  )>»]>nl  usuqmtions  in  England,  let  us  now  return  to  the 
*taiiiti.->  of  finraitiHirr,  which  were  framed  to  encounter  tliis  overgrown  yet  in- 
tt«a>in:r  evil.  King  I-Mwan)  1.,  a  wine  and  miignnnimous  prince,  sot  himself  in 
«»rtn-t  li-  *b»ke  otf  thii  w^^■ile  yoke.ijf)  He  would  not  cuffer  his  bisho)Mi  to 
ittvii-l  a  U'-iierul  (-oiincil  till  they  hnd  Mwom  not  to  re<'eive  the  pnpal  benttdic- 
iion  111'  tiiAtU-  li^ht  of  ull  pnpul  bulli^  and  pnM-eHses;  attacking  Scotland  in  d»- 
iaaif  lit'  one.  nnd  ttoining  the  tetnpornlities  of  hin  clergj',  who.  under  pretence 
•^  sri"ihi-r.  n-t'u-H-d  to  piiy  u  liix  iMi)Hi!>4Hl  by  |uirliumeiit.  He  strengthened  the 
tiaiuN-o  of  moriniain.  tlien-liy  closing  the  great  gulf  in  whieh  all  the  lands  of 
iW  kingdom  wen-  in  dimyrr  ul' being  swiillowwl.  And,  one  of  his  Kuhiects  hav- 
ing <>>>tained  a  bulk-  iit'exi-oiiimuiiii'iition  sgain.xt  nnolher,  he  ordered  him  to  be 
rit>-utixt  a."  a  tntiiiir,  tutiinling  to  the  iintieni  Ihw.(A>  And  in  the  thirty-litlh 
v-ar  ••!  hi*  rt'i;;Ti  wim  miidi'  tliv  lii-sl  Htutiite  tii;:iiiih(  pujMtl  proviNJonit,  being,  ac- 
(••plini!  to  Sir  tVlwnnl  I'ukf.i  n  the  liiuTnliilion  of  all  the  sulwqucnt  statutvs  of 
fnrmuHirr,  whieh  we  nink  a*  un  olTi-nee  inimediulely  ainiinct  the  king,  htn-nase 
rrrrv  i-nronrBgenient  of  the  pupiil  |tower  is  ii  diminutioH  of  the  authority  of  the 

In  ihe  weak  reign  of  I->lw»rd  the  Si-eond  the  po|>c  asain  endeavoured  to  en- 
T»iarb.  hoi  the  pariiament  inanriilly  ivitlisifH»l  liim  ;  and  it  was  one  of  the  prin- 
r:fml  articles  charged  agniii-'t  lluit  unhti)>[iy  prini-e.  that  he  hwl  given  allowance 

(•  S» kn* a. piffi  1,  :«i  Mb.  AIT,  ttl.  f>rw.  IHj  IVi— s  14    >B.a't>M-l& 

t!  D».  M,  at*^  ,w  iB*  Ma. 
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to  the  balles  of  the  see  of  Rome.  But  Edward  tho  Third  waa  of  a  temper  ex- 
*lin  *''^'"^'y  •lifl'^'''enl :  and,  to  remedy  these  •intonvoniences  first  by  gentle 
-I  means,  he  and  hie  nobility  wrote  an  expoBtulation  to  the  pope;  but  rvceiv* 
ing  a  menacing  and  contemptuouH  answer,  withal  acquainting  him  that  the  empe- 
ror, (who  a  few  years  bclbrc,  at  the  diet  of  Nuremberg,  a.d.  1323,  had  established 
a  law  against  proviBion8,)(A)  and  also  the  king  of  France,  had  lately  submitied 
to  the  holy  see,  the  king  replied  that  if  both  the  emperor  and  tho  French  Itiag 
should  take  the  pope's  part,  he  was  ready  to  give  battle  to  tbem  both  in  defence 
of  the  liberties  ol  the  crown.  Hereupon  more  eliarp  and  penal  laws  were  devised 
against  provisorsXO  which  enact,  severally,  that  tho  court  of  fiome  shall  not 
present  or  collate  to  any  bishopric  or  living  in  England;  and  that  whoever  du- 
turbe  any  patron  in  the  presentation  to  a  living  by  virtue  of  a  papal  provision, 
such  pi-ovisor  shall  pay  fine  and  ransom  to  the  king  at  bis  will,  and  be  im< 
prisoned  till  ho  renounces  such  provision ;  and  tho  same  punishment  is  inflicted 
on  such  as  cite  the  king,  or  any  of  his  subjects,  to  answer  in  tho  court  of  Some. 
And  when  the  holy  see  resented  tbcso  proceedings,  and  pope  L'rban  V.  attempted 
to  revive  the  vassalage  and  annual  rent  to  which  king  John  had  subjected  hit 
kingdom,  it  was  unanimously  agreed  by  all  tho  estates  of  tbo  realm,  in  parlia- 
ment assembled,  40  Edw.  III.,  that  king  John's  donation  was  null  ana  void, 
being  without  the  concurrence  of  parliament,  and  contrary  to  bis  coroiiatioo- 
oath:  and  all  the  teniiwral  nobility  and  commons  engaged,  that  if  tho  popa 
should  endeavour  l>y  process  or  otborwisc  to  maintain  these  usurpations,  they 
would  resist  and  withstand  him  with  all  their  powor.(m) 

In  tho  i-cign  of  liichard  the  Second  it  was  found  noccssarj-  to  sharpen  iiiil 
strengthen  these  laws,  and  therefore  it  was  enacted,  by  statutes  3  Sic.  II.  c.3, 
and  7  lilc.  II.  c.  12,  first,  tbut  no  alien  should  bo  capable  of  letting  his  benefice 
to  farm;  in  order  to  compel  such  as  bad  crept  in,  at  least  to  reside  on  theirpn- 
♦ll**!  ^''"''*-'"''*>  "'"^  afterwards,  that  no  alien  'should  be  capable  to  be  ttr^ 
~-J  sented  to  any  ecclesiastical  )>refcrmcnt,  under  the  penalty  of  the  statufM 
of  provisors.  By  thi3  statute  12  Itic.  11.  c.  15,  all  liegemen  of  the  king,  secept- 
ing  of  a  living  by  any  foreign  pra vision,  are  put  out  of  the  king's  protcctiun. 
and  the  benefice  'made  void.  To  which  tho  statute  13  Hie.  II.  et.  2,  e.  2  addi 
banishment  and  forleilure  of  lands  and  goods :  and,  by  c.  3  of  tho  same  BtatnU. 
any  person  bringing  over  anj-  citation  or  excommunication  from  beyond  Kt  i» 
account  of  the  execution  of  Iho  for*.'going  statutes  of  provisory  shall  be  im- 
prisoned, forfeit  liis  goods  and  lauds,  and  moreover  sufi'er  pain  of  Itfo  aM 
member. 

In  the  writ  for  the  execution  of  all  these  statutes  tbo  words  prvmvnire  fai'iM- 
being  (as  we  said)  used  to  conmiand  u  citation  of  the  party,  have  denoniinat«d 
in  common  speech  not  only  the  writ,  but  tho  off'enee  itsolf  of  maintaining  tli« 
]>n]iul  power,  by  the  name  of  pra-munire.  And  accordingly  the  next  statute  I 
shall  mention,  which  is  generally  ivferred  to  by  all  subsequent  statutes,  is  uta- 
ully  called  tho  statuluof  ^riririun'm  It  is  the  statute  Iti  Hie.  11.  c.  5.  which 
unacts  that  whoever  procuivs  ut  Home,  or  dwewhere,  any  translations,  prooea**. 
excommunications,  bullcs,  instruments,  or  other  things  which  touch  the  kiiig' 
against  bini,  his  cniwn,  and  realm,  and  all  peivms  aiding  and  assisting  ihereiBi 
shall  be  put  out  of  the  king's  jinttection.  their  lands  and  goods  forfeited  to  tl* 
king's  use,  and  ihey  nlmll  he  attached  by  tlioiv  bodies  tounswer  to  the  kingsB'' 
his  council;  or  prriccs.s  iti  jintmniiiri:  Jiiciits  shall  bo  madu  out  against  thent  an'o 
other  cases  of  [inivisni-s. 

By  the  statute  2  Ili-n.  1 V.  c.  3.  all  jwrsons  who  accept  any  prt«"ision  from  tli* 
point,  to  be  exempt  from  canonical  obedience  lo  ibetr  proper  ordinary,  are  aW 
subjected  to  tho  peiialtiis  ol' /im/nKniVc,  And  this  is  the  last  of  our  anticnt 
statutes  touching  this  <itl'eii(-e:  the  uMir]H<d  civil  power  of  the  bi»hop  of  Ron* 
being  ]irelly  well  hroUen  dt^wn  by  these  statu  Its.  as  his  usurped  religious  power 
was  in  about  accinury  attei-wuiils;  thcfpirit  of  tho  nation  being  so  much  rtiM^ 

t»i  M.4i,  rn.,nM.  xiix.  avL^  (■>•■**■  to  IM.  U^  t. 
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'against  foreignera  that  about  thii  time,  in  the  roign  of  Heniy  the  Fifth,    rm-tta 
th«  alien  priories,  or  abbeys  for  foreign  monks,  were  ssppreeeed,  and    *• 
their  lands  given  to  the  crown.    And  no  Airther  attempts  were  afterwards  made 
III  support  of  these  foreign  jurisdictions. 

A  learned  writer,  before  referred  to,  is  therefore  greatlv  mistaken  whan  ha 
■ay«(ii)  that  in  Heniy  the  Sixth's  time  the  archbishop  of  danterbary,  and  other 
biahops,  offered  to  the  king  a  large  supply  if  he  would  consent  that  all  laws 
uainst  prorisors,  and  especially  the  statute  10  Rio.  II.,  might  be  repealed,  hnt 
that  this  motion  was  rejected.  This  acconnt  is  incorrect  in  all  ita  branchca. 
For,  first,  the  application,  which  he  probably  means,  was  made  not  by  the 
bishops  only,  but  by  the  unanimous  consent  of  a  provisional  synod  assembled 
in  \43S,  18  Hen.  VI.,  that  very  synod  which  at  the  same  time  reAised  to  oonflrm 
and  allow  a  papal  bnlle  which  then  was  laid  before  them.  Kext,  the  purport 
at  It  was  not  to  procure  a  repeal  of  the  statutes  gainst  prorisors,  or  that  of 
Birhard  II.  in  particular;  but  to  request  that  the  penalties  thereof,  which  by 
forced  construction  were  applied  to  all  that  sued  in  the  spiritual,  and  even  in 
many  temporal,  courts  of  this  realm  might  he  turned  against  the  proper  ohjecta 
only :  those  who  appealed  to  Home,  or  to  any  foreign  jurisdictions;  the  tenor 
of  the  potition  being,  "  that  those  penalties  should  oe  taken  to  extend  only  to 
those  that  commenced  any  suits  or  procured  any  writs  or  pnblio  instruments  at 
Rome,  or  elsewhere  out  of  Kngland  ;  and  that  no  one  should  be  prosecnted 
■pon  that  statute  for  anv  suit  in  the  spiritual  courts  or  lay  jurisaictions  of 
tbis  kingdom."  Laetly,  the  motion  was  so  far  thim  being  rejected  that  the  king 
prvmiwd  (o  rooummend  it  to  the  next  parliament,  and  in  the  moan  time  that  no 
<mr  fhould  Ih'  nii'k-9tcd  u)Mm  lliiM  ucciiunt.  Ami  the  clcrjrj- were  hd  utisfied 
with  thv'iT  HucccHD  Ihut  they  ffruntcd  to  tlu-  king  a  whole  tenth  upon  this  occa- 

*Aiid.  indt'cl.  M)  fur  wan  the  nn-hliiKlinp.  who  prciiidcd  in  this  Hynod,  r«i|  i 
fmm  <-ountcnun<-in<;  the  usiirjHnl  {tower  of  the  pope  in  this  realm,  that  '■ 
he  wan  t'wr  u  tirru  ojipncor  of  it.  And,  piirticularly  in  the  roign  of  Ucnry  the 
Fifth,  he  prcvi'iiii'<l  |]it>  kin^'H  uiiclt-  from  l>oinj^  tlivn  made  a  cunlinal  and  legate 
a  litt/Tf  fn>m  lliv  p<i]H<;  uih»i  the  mere  printipU- of  its  bein^  within  tho  mischief 
cf  papal  im>vi»i<iiii,  and  iliTogntfrj'  from  the  n Initios  of  tliu  Kn>[li»h  church  and 
nation.  Vor.  :ii  lii'  <'X|in'HH(.-il  liini'riolf  to  tlii>  kln^  in  Iiim  letter  u)>un  that  sub- 
jr<-i.  -■  111-  wiis  lii.iiii'l  Ki  «ntM)M'  it  by  hi"  li^eanec.  und  nitu)  to  quit  himself  to 
a-'i  and  till' i-liiin-li  of  tfiM  Iiiml,  oV  wliitli  <^i<t  nnil  tlie  kin^  had  made  him 
c  'Vt-ni'T."  Till"  WHS  not  tlie  l:iiii!nu^-  nt'  n  iireliitf  ndflictcd  to  the  slavery  of 
the  *iv  •>f  It'imi- ;  but  of  "no  who  wnn  indi'M  of  prlndiilfx  no  verj-  opposite  to 
till-  ibtpal  iiHur|iali'iii.4  tliut  in  tlii>  year  ])re('e>lit)i;  tliii*  synod,  IT  Hen.  Vt.,  be  rc- 
rj-*il  to  ciinseiTate  ii  lii>liii])  ni'  Kl'v  tliut  wiis  nominati'd  by  i>opo  Kugenius  IV. 
A  londint  'iiiite  i-i>iis(i[i:iiit  t'>  iiit  farmer  )H-bttvi»ur,  In  6  llvn.  VI.,  when  he 
r^fu'^^l  l<>  iiiiey  tile  e'lmniiitiilit  of  |Ki[>e  Martin  V.,  who  had  require<l  him  to 
»x<rt  hi-  vii'leuvoun  to  repeal  the  ntntnte  of  pnrmunt'n;  [••  fjnrrabilf  illud  tlatu- 
ttiK."  a-  til'-  hilly  futlier  phrases  it :)  which  refusal  bo  far  cxaspertttt-il  the  court 
lit  Rome  UL'ainn't  him  ihut  nl  leii;rtli  the  ]i<>|ie  isinnptl  uhulle  tosuxpend  him  IVom 
IL*  ■>lS'v  und  atilhurity.  whieh  lliu  arelibi-lio]!  disre^^anled  und  appealed  to  a 
r-n-ral  fMHK'il.  And  sn  neiiniliie  were  llie  nation  <j1'  their  primate  s  merit  that 
t!i-  l'T't«  spiritual  iitid  I etnjMind.  and  also  the  ntiiveniiiyufUxlord.  wrote  lettoni 
:■■  :l.e  }—\v  in  hi>  ileteiiee  ;  iiinl  the  house  of  commonV  uddressod  tlio  king  to 
•-r.']  nn  enil>i«-iii)«r  forlliwitli  to  liis  liolirie^x  on  l>ehalf  of  the  an-hbinhop,  who 
t.*.i  iti'-urri'd  tin-  (ii^pleasll^e  uf  tlie  [lope  for  0]>]Hming  the  exwssive  |tuwcr  of 
•.U.^.urft  Rome../.) 

•Till-,  then,  i-  tin-  oriffinal  meii]iini;of  the  oll'ence  whieh  we  eall  pr.rntH-     r.iie 
n.r..  vi«  ,  intn»lu('in^  a  f  ireiirii  iiowor  into  this  land.  ati<l  creating  rwi^ie-     •- 
'iWBt  (It  imprrv/  by  paying  tlnit  ot'oilieine  to  pii|iul  pnx-etM  which  constitutionally 


115  PUBLIC  WRONGS.  [Book  IV. 

belonged  to  the  king  alone,  long  before  the  reformation  in  the  reign  of  Heniy 
the  Eighth;  at  which  time  the  penalties  of  praemunire  were  indeed  extended  to 
more  papal  abuses  than  before,  as  the  kingdom  then  entirely  renounced  the  au- 
thority of  the  see  of  Kome,  though  not  all  the  cori-upted  doctrines  of  the  Koman 
church.  And  therefore,  by  the  several  statutes  of  24  Hen.  Vlll.  c.  12,  and  25 
Hen.  VIII.  c.  19  &  21,  to  appeal  to  Konie  from  any  of  the  king's  courts,  ivhich 
(though  illegal  before)  had  at  times  been  connived  at,  to  sue  to  Rome  for  any 
license  or  dispensation,  or  to  obey  any  process  from  thence,  are  made  liable  to 
the  pains  of  prannitnire.  And,  in  order  to  restore  to  the  king  in  elfeet  the  nomi- 
nation of  vacant  bishoprics,  and  yet  keep  up  the  established  forms,  it  is  enacted, 
by  statute  25  Hen.  Vlll.  c.  20,  that  if  the  dean  and  chapter  refuse  to  elect  the 

Eerson  named  by  the  king,  or  any  archbishop  or  bishop  to  confirm  or  consecrate 
im,  they  shall  fall  within  the  penalties  of  the  statutes  of  praemunire.    Also,  by 
statute  5  £liz.  c.  1,  to  refuse  the  oath  of  supremacy  will  incur  the  pains  of  pra^ 
munire;  and  to  defend  the  poi)e's  jurisdiction  in  this  realm  is  a  praemunire  for  the 
first  offence,  and  high  treason  for  the  second.     So  too,  by  statute  13  £Iiz.  c.  2, 
to  import  any  annus  Dei,  crosses,  beads,  or  other  superstitious  things  pretended 
to  be  hallowed  by  the  bishop  of  Iconic,  and  tender  the  same  to  be  used;  or  to 
receive  the  same  with  such  intent  and  not  discover  the  offender;  or  if  a  iustieo 
of  the  peace,  knowing  tliereof,  shall  not  within  fourteen  days  declare  it  to  a 
privy  counsellor,  they  all  incur  prannunire}    But  importing  or  selling  mass- 
Dooks,  or  other  popish  books,  is,  by  statute  3  Jac.  I.  c.  6,  §  25,  only  liable  to  the 
penalty  of  forty  shillings.    Lastly,  to  contribute  to  the  maintenance  of  a  Jesuit's 
college,  or  any  popish  seminary  whatever,  beyond  sea,  or  any  person  in  the 
same,  or  to  contribute  to  the  maintenance  of  any  Jesuit  or  popish  priest  in 
England,  is  b}-  statute  27  Kliz.  c.  2  made  liable  to  the  penalties  oi  prannunire. 
*lin         *Thus  far  the  penalties  af  prwrnutiire  seem  to  have  kept  within  th« 
-'     proper  bounds  of  their  original  institution,  the  depressing  the  power  of 
the  pope:  but,  they  being  pains  of  no  inconsiderable  consequence,  it  has  been 
thought  fit  to  a]>j)ly  the  same  to  other  heinous  offences,  some  of  which  bear 
more  and  some  less  relation  to  this  original  offence,  and  some  no  relation  atalL 
Thus,  1.  By  the  statute  1  &  2  Ph.  and  Mar.  c.  S,  to  molest  the  possessors  of 
abbey  lan<ls  granted  by  ])ai*lianient  to  Henry  the  Eighth  and  Edward  iho  Sixth 
is  a  pru'tnufure.     2.  So  likewise  is  the  otlenee  of  acting  as  a  broker  or  agent  in 
any  usurious  contract,  when  above  ten  per  cent,  interest  is  taken,  by  statute  13 
Eliz.  c.  8.*     3.  To  obtain  any  stay  of  ])roceedings,  other  than  by  arrest  of  jndij- 
ment  or  writ  of  error,  in  any  suit  for  a  monopoly,  is  likewise  a  prcemunire,  hy 
statute  21  Jac.  I.  c.  3.     4.  To  obtain  an  exclusive  patent  for  the  sole  making  or 
ini]>ortation  of  gunpowder  or  arms,  or  to  hinder  others  fVom  importing  them,  is 
also  a  privmnnin',  by  two  statutes  ;  the  one  10  Car.  1.  c.  21,  the  other  1  Jac.  II. c 
^<.•    0.  On  the  abolition,  by  statute  12  Car.  II.  c.  24,  of  purveyancc,(9)  and  the 
prerogative  of  pre-emi>tic)n,  or  taking  any  victual,  l>easts,  or  goods*,  for  the  king'* 
use,  at  a  stated  price,  witliout  consent  of  the  proju'ietor,  the  exertion  of  any  such 
j)ower  for  the  future  was  <leclared  to  incur  the  penalties  of  praemunire.    6.  To 
assert  maliciously  and  advisedly,  by  sj>eaking  or  writing,  that  both  or  either 
houNC  of  parliament  have  a  legislative  authority  without  the  king,  is  declari'dft 
pra'munin-  by  statute  13  Car.  11.  c.  1.     7.  By  the  habeas  corpus  act  also,  31  Car 
11.  c.  2,  it  is  a  privmutiirc,  ami  inca])able  of  the  king's  pardon,  besides  other  heavy 
])enalties,(r)  to  send  any  subject  of  tliis  realm  a  prisoner  into  parts  beyond  tho 
seas.     s.   \\y  the  statute  1  W.  and  M.  st.  1,  c.  S,  persons  of  eighteen  years  of  aj?? 
refusing  to  take  the  new  oaths  of  allegiance,  as  well  as  supremacy,  upon  tender 

(f>  Sf  iNmk  i.  ii:tp>  '>7.  Cj  Si>  iNKik  i.  p.  13S.    Book  lil.  pagei  1ST. 

*  Ht'jM'aled  l^y^*tlltute  S  »<:  'J  Viet.  e.  50. — Steu'.\rt. 

'Tlii**  art  wji>*  nuid«'  luMiMnual  liy  tlie  ;il)  Eliz.  c.  18,  ss.  3t\  32;  but,  though  not  ex- 

1>res>ly  repealed,  yet  it  ."eoms  to  have  virtually  expired  £*inec  tho  12  Anne,  8t.  2,  c.  10,  >• 
. — <'hittv. 

*  Hy  the  Tiornnd  .<«^etion  of  I  .]a<\  11.  c.  S.  tlie  imi)ortation  must  be  with  the  king'* 
license.  U'.\t'<'jit  rioni  Ireland,  l»y  thi»  -10  Geo.  111.  c.  121.) — CaiTTT. 

ItepealtMl  h\  0  (Jro.  IV.  e.  loO. — .Stewart. 
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by  Um  proper  mRgistrate,  are  Bubjeot  to  the  penalties  of  ■  prammin^  aod  hy 
■tatote  7  &  8  *\VT  III.  c  24,  serjeanta,  coansellon,  prooton,  attonMyiL    rMi« 
ind  all  officers  of  courts  practising  without  having  taken  the  oaths  of    1- 
slleffiance  and  sapremacy  and  BnbBcribine  the  decUraUon  against  popeiy,  are 

riilty  of  a  pramunire,  whether  the  oaths  do  tendered  or  no.  9.  By  the  Statute 
Anne,  c.  7,  to  aiutcrt  oialicioasly  and  directly,  by  preaching,  teaching,  or  ad- 
rised  spcttkinK.  that  (he  then  pretended  prince  of  Wales,  or  any  parson  other 
than  accoTtlin}^  to  the  acts  of  settlement  and  union,  hath  any  ri^t  to  the  throoe 
at  thcne  kinf^oniH,  or  that  the  king  and  parliament  cannot  make  laws  to  limit 
the  d('M'«ut  (jf  the  crown,  such  preaching,  teaching,  or  advised  speaking  is  ■ 
pnrntuiiire ;  as  writing,  printing,  or  publishiDg  the  same  doctrines  amonnted,  we 
may  remember,  to  hi^h  trcaoon.  l6.  By  statate  0  Anne,  c.  28,  if  the  assembly 
iif  pecra  inKcotlaDil,cunrened  to  elect  their  sixteen  representatiTsa  in  the  Britisn 
parliameiii,  fhall  presume  to  treat  of  any  other  matter  save  only  the  election, 
they  incur  the  penalties  of  a  pnrmunirt.  11.  The  statute  6  Geo.  L  c.  18  (enaetad 
In  the  year  aftor  the  infamouH  South-Sea  project  had  beggared  half  the  nation) 
makes  all  unwurrunlublo  undertakings  by  unlawfhl  sobscriptions,  then  com- 
mouK-  known  by  the  names  of  bubbles,  subject  to  the  penalties  of  a  ^Foannurft.* 
IS.  The  Htatute  13  Reo.  III.  c.  11  subjects  to  the  penattiesof  thesUtota  of  pne- 
■sairr  all  such  as  knowln^^ly  and  wilftally  solemnize,  aaskt,  or  are  present  at 
■ay  forbidden  marriage  of  such  of  the  descendants  of  the  body  of  king  George 
II.  as  are  by  that  act  prohibited  to  contract  matrimony  witboot  the  consent  of 
the  crown.(«) 

Having  thus  inquired  Into  the  nature  and  several  species  of  pnmimJK,  its 
{•uui-hmi'iit  niuy  bi'  gullnn-d  from  the  for^jjoing  statutes,  which  are  thus 
"b'Ttly  ^umllu■l^  uj>  by  Sir  Kiiwurd  Coke :(/)  "  (hat  from  the  conviction  the  dc- 
I'l'ii'liitit  F<li:i)1  be  mil  of  (be  king's  iirotec-tii>ii,  and  bis  lands  and  tenements, 
;.->ii<ls  and  chuttels,  furfeitt'd  to  the  Kin^;  and  that  his  body  shall  remain  in 
|iriurii  at  thr  kin'ji'  j/tiature ;  *<ir  (ait  olher  authorities  have  it)  during  r*|io 
i.fc:"..u^  Ixxh  whii-h  iimmint  to  the  same  thing  ;  as  the  king  by  his  pre-  '- 
roictlive  may  any  (iine  remi(  the  whi)Ie  or  any  part  of  the  punishment,  ex- 
■■r[K  in  the  ease  cit"  triinsfiresciiiy  the  stututo  of  habiat  corpus.  These  forfeitures 
here  indicted  d<i  not  (by  ''>^'  way)  bring  this  offvnee  within  our  former  definition 
<•(  fi-l'>iiy,  beini;  intliitid  by  purtieular  HtatiKcs  and  nut  by  the  common  law. 
liut  -Ji  o'lioiis.  Sir  l-Vhviinl  i'uko  adds,  was  this  offeiiee  of  pr<rmunirt  that  a  man 
(bat  was  ittciinli'd  "I"  llie  ujiiiio  might  have  been  slain  by  any  other  man  with- 
'-3t  'I.in;;t'r  of  \nvr  -.  Iiceuust'  it  wan  provided  by  law(ic)  that  any  man  might  do 
<>  him  uH  to  till'  kln;,''^  t'lii-nty  ;  mid  uiiy  man  may  lawfully  kill  an  enemy. 
H'Wi-ver,  the  |H>Mili<iii  iisi'lf,  ihiil  it  b  a(  any  time  lawful  to  kill  an  enemy,  is 
)y  If  ineunH  (ciiulile:  it  is  <iTily  lawful,  by  the  law  of  nature  and  nations,  to 
^111  him  in  ihe  btiit  oi'  biittlf  or  ti>r  iieieNiukry  self-defence.  And  to  obviate 
^orb  "avu'^'  and  iiiii^liiken  noiiiinM,(  j->  (lie  Htutute  5  Ella.  c.  1  provides  that  it 
•ball  ni.t  in-  luHtiil  Ui  kill  iii.y  jwrs-.n  iitiaiii(e<l  in  a/rirHiuntPf,  any  law,  sUtute, 
ii|hni'>n,  or  v.\]>i>!>ilii>ii  of  law  to  tlu'  cniilniry  notwithstanding.'  But  still  such 
•l-:iii<|u<'nl.  tli<iu<;h  iimieili"!  a-i  a  ]>uri  of  [Ik>  publie  from  public  wrongs,  can 
int.:;  nn  ariicni  tlir  uiiy  jirivate  injury,  liow  utrotiuus  soever,  oeing  so  lar  out  of 
till-  [iroK-etioti  nf  (be  law  that  it  will  not  guard  his  civil  rights  nor  remedy  any 

'•,*.>i-.|il  .'h  4.  fHi.mUw.m.m  Kt-A 


'  B;  ill''  .'^1  <)n>.  I.  r.  T2.  <<.  \'*.  ii  i-i  t-nurliil  (hut  no  ]i«rM>ni  ihall  be  mimmoDed  to  take 
ikr  ruib  »f  BUtirt-niacy.  or  timki-  Ihe  'li-elurmion  a|(aiii»t  (muiub*tanlU(ion,  or  be  pros* 
•Vjt\  ttj*  i»>t  ottryinjc  tlioauiiiiiumi  fur  (hut  ]>urj>o«e. — Cbkiiitia!!. 

'Ht  ibr  C'iMt.  IV..  the  i;riMl<T  (Htrl  of  ihp  (iniviHionn  of  this  itatute  ar«  repealed,  and 
CUfil  rom|iaatra  sr*  left  (••  In-  ili'iiU  with  HiTonliiiic  to  th«  common  law. — Cainr. 

'  Ad.I  ■Itbougb  thU  Hlalule  bna  b-eii  r<>[>eala<l,  by  (ha  sot  »  *  10  Viet.  «.  W,  It  oan 
wvrrtj  be  u(KealMl  that  a  man  convicted  upon  a  prrnmnmrt  is  wholly  out  of  the  pile  of 


118  PUBLIC  WRONGS.  [Book  IV. 

Sicvance  which  ho  as  an  individual  mny  Buffor.    And  no  man,  knowing  him  to 
guilty,  chq  with  aatiity  give  him  comlbrt,  aid,  or  relief.(y/ 


CUAPTER  IX. 


*1igi  ^THEfoui-th  epcciosof  ofTenccsmoro  immodiatcly  against  the  Icing  and 
-I  government  ai'o  ontittoil  niiKpriaions  and  cuntcmptB. 
MispriKioiia  (a  turni  derived  from  the  old  French  mespns,  a  neglect  or  con- 
tempt) arc,  in  the  acceptation  of  our  law,  generally  nnderetood  to  be  all  HDch 
high  offeiiceit  as  arc  umlcr  the  degree  of  capital,  hut  nearly  bordering  thereon: 
and  it  is  said  that  a  mixpHsion  is  contained  in  every  treason  and  felony  wliat- 
soevcr,  and  that,  if  the  king  oo  please,  the  ofleiidcr  may  be  proceeded  against 
for  the  miHprieioii  only.((i)  And  upcm  the  same  principle,  while  the  jurisdiction 
uf  the  Htarchamher  eubsieted,  it  whh  held  that  the  king  might  remit  a  pronf- 
cution  for  treason,  and  cause  the  delinquent  to  bo  tensnred  in  that  court,  mervly 
tiir  a  high  misdemeanour;  us  happened  in  the  case  of  Roger,  carl  of  Rutlnoa 
in  4'A  Eliz.,  wlio  was  concerned  in  tlio  eurl  of  Essex's  reboirion.(6)  Miipriaiuni 
arc  gcuoiiilly  divided  into  two  sorts :  negative,  wliich  consiHt  in  the  conccal- 
iiicnt  of  something  which  ought  to  be  roveuled ;  and  positive,  which  con«i«t 
in  the  commission  of  something  which  ought  not  to  be  done. 

*'.  Of  the  first,  or  negative  kind,  is  what  is  called  misprinon  0/  frea- 
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son  ;  consisting  in  the  liure  knowledge  and  concealment  of  treason. 


cipal  traitor;  as  indeed  the  < 
abutting,  did  at  the  common  law  :  in  hke  manner  as  the  knowledge  of  a  pk>t 
against  the  state,  anil  not  revealing  it,  was  u  capital  crime  at  Florence  ud 
other  states  of  Ituly.(r')  But  it  is  now  enacted,  by  the  statute  1  ft  2  Ph.  aoJ 
3[.  c.  10,  that  a  bare  concealment  of  treason  shall  only  be  held  a  misprisioD. 
This  eoncculmcnt  becomes  criminal  if  the  parly  apprised  of  tlte  treason  doM 
not,  as  soon  as  conveniently  mnv  be,  reveal  it  to  sonic  judge  of  asoize  or  justice 
of  the  peace. ((^)  But  if  there  be  any  probable  circumstances  of  assent,  as  if 
one  goes  to  a  trcasonahle  meeting,  knowing  beforehand  that  a  conspiracy  is 
intended  against  the  king;  or,  being  in  such  company  once  by  accident,  and 
having  licard  such  treasonable  connniracy,  meets  the  same  company  again,  and 
hears  more  of  it,  but  conceals  it ;  this  is  an  implied  assent  in  htw,  and  makoi 
the  concealer  guilty  of  actual  high  treason. (f)> 
There  ia  also  one  positive  misprision  of  treason,  created  so  by  act  of  parlit- 

0)  1  Iluvk.  p.  C.  M.  (•)  Oiriccterd.  IIW.  b.  1  u<  UL 

fi  V«H-Biuk,  t  Klc.  III.  10.  SUundt.  P.  C.  57.  Krtw.  Tl.  (*)  1  IbL  P.  C.  Sn. 

lIM.r.C.W.   llUwk.  P.C.H.6II.  (')lllswk.P.C.U. 
.»!  UwlMD  gf  tbc  Cunn  ot  HtuKbimbrr.     VS.  In  Mbl 

'  The  terrible  penaltit>H  of  a  pmmvnirf  are  denounced  by  a  grent  Tariety  of  statutes ;  j«l 
pnMeculioiiit  ui>on  a  prvmuiirf  are  iiiilii>aril  of  in  our  fourls.  There  is  only  one  inilinr* 
of  Much  a  proHDcution  in  the  StiUo  TriaU, — In  which  cose  thepenshieflof  aDnrmwnirriTpr* 
inflirliHl  u|ion  sonie  persons  for  refusing  to  take  tlic  oath  of  allegiance  in  the  reign  of 
t'hariea  the  .Second,    llarg.  St.  Tr.  vol.  ii.  -ItiS.— Christian. 

'  If  any  jierson  or  persons  having  knowledge  of  the  comtniHion  of  any  tTABuin  aliill 

rnncoal.  uiiil  not,  iu>  noon  as  may  be,  disclow  and  make  known  the  same  to  Iti 

of  the  United  Statra,  or  some  one  of  the  judges  thereof,  or  to  the  president  or  gi. 
of  a  [Nirliculnr  .Stale,  or  some  one  of  the  ju'lge;>  or  juslicM  thereof,  nich  petaon  or  perioni, 
on  conviction,  iihall  lie  a(IJu<lKe<l  guilty  of  iniBiirision  of  treawn,  and  shall  be  impraonfil 
ni>t  exceeding  seven  years,  and  fined  not  exceeding  one  thouiud  dollaia.  Act  of  Co» 
gre*»,  April  »),  1700,  s.  2,  1  .Story's  Laws,  83.— SaiaswooD. 


Cbap.9.]  public  WB0KQ8.  IM 

mant.  Th»  sUtnte  18  Elix.  c.  2*  enscto  that  those  who  forgs  ibraign  coin,  not 
cniT«nt  ID  this  kiDgdom,  th«ir  aiden,  abetton,  and  proonnn,  ihAll  all  be 
guilty  of  mispriaioD  of  treason.  For'  thoagh  the  lav  woald  not  pot  foKign 
coin  apon  quite  tho  ume  footing  M  oor  own ;  yet,  if  the  cironmataaoes  of 
tiade  c<Hicnr,  the  falsifying  of  it  may  be  attended  with  oonseqtteDoaa  almoat 
eqamlly  pemicioos  to  the  public:  as  the  oounterfeittng  of  Portogal  money 
would  be  at  preeeot;  and  tnerefora  the  law  baa  made  it  an  offence  juat  below 
eapital,  and  that  is  all.    For  tho  panishment  of  mispriuon  of  treaeon  is  low  of 


the  profitJ)  of  lund  daring  life,  forfeiture  of  soods,  and  impriaonmeot  during 
''fe.(/)'  Which  total  forfeiture  of  the  goocb  was  originally  inflicted  — ^->- 
Lhc  ufft-nco  amounted  to  priboipal  treason,  and  of  ooune  Inolnded  in  it 


re.(/i'    Which  total  forfeiture  of  the  goods  was  originally  inflicted  while 
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general  rule  laid  down  in  a  former  chapter,(i7)  that  wherever  an  oiBfenoe  ia 
poaiahed  by  such  total  forfeiture  it  is  felony  at  the  common  law. 

JtuprinoH  of  felong  is  alao  the  concealment  of  a  felony  which  a  man  knowa  ' 
bat  never  aseented  to;  for,  if  he  assented,  this  makes  bun  either  principal  or 
accessory.  And  the  punishment  of  this,  in  a  pubtio  officer,  by  the  statut* 
Vestm.  1,  8  Edw.  I.  c.  9,  is  imprisonment  fbr  a  year  and  a  day;  in  a  oommon 
person,  imprisonment  for  a  lees  ditcretionary  time ;  and,  in  both,  fine  and  imn- 
•om  at  the  king's  pleasure :  which  pleasure  of  the  king  must  be  observed,  onoe 
fiir  all.  not  to  signify  any  extrajudicial  will  of  the  sovereign,  but  anch  aa  U  d^ 
dared  by  his  representatives,  the  judges  in  his  courts  of  juatice ;  "  wofwifat  rs^ 
ta  evria,  non  in  camera. "(A) 

There  is  also  another  species  of  negative  misprisions  :  namely,  the  eoMMluif 
of  tr fiuur f •trove,  which  bclon){it  to  the  King  or  his  grantees  by  prerogative  royal: 
Uie  ouni'eaiment  of  which  was  tbrmorly  punitthable  by  death  ;(tj  but  now  only 
by  fine  and  impriiionmcnt.(j) 

II.  MirtpriHiunit  which  ure  merely  positive  are  generally  denominated  etm- " 
Umvtf  or  AiyA  rnvtihtneanourg  ;  ut'  which 

1.  The  lirHt  and  principal  is  the  mat-administration  of  such  high  officers  as  are  ' 
in  public  truNt  and  cmuloymcnt.    This  is  usually  punished  by  the  method  of 

Siriiamentar^'  impeucnment ;  wherein  such  ponalties,  short  of  death,  are  in* 
ieted.  as  to  tho  wisdom  of  the  poors  shall  set'm  proper;  consisting  usually  of 
banishmciil,  imprisonment,  fincN,  or  perpetual  disability.  Hitherto  also  may  be 
referred  tho  •offence  of  einbe;:ling  the  public  monry,  called  among  the  rvioQ 
Romans  ptvut-ittu,  which  the  Julian  law  piiiiishiHl  with  death  in  a  magis-  '■ 
trate.  and  willi  deportation,  or  banishment,  in  a  private  porson.(it)  With  us  It 
is  n'll  a  capital  crime,  hut  sulijecls  the  committor  of  it  to  a  discretionary  fine 
and  impriitonmcnt.*  Uther  niiiiprinions  are.  in  general,  such  contempts  of  the 
executive  ma^nut  rate  as  demonstrate  thcmHoU'cs  Dvsome  arrogant  and  undutifhl 
behsvi'iur  towank  the  iting  and  government.     Tncnc  are 

i.  (.'uTitempU  Aj^'ainHt  the  king  h  prcroijiitive.    As,  hy  rcfhning  to  assist  him  for  . 
the  good  of  tlio  pu)j|ic,  cither  in  hi!t  cvuncili*,  by  advice,  if  called  upon,  or  in 
kis  wars,  by  porsuEiul  ecrx'icc  for  dotunce  of  tho  realm,  against  a  rebellion  or  in- 


'Thit  ou^ht  (n  )><■  14  Rlii.  c.  3;  and  the  author  ho*  been  led  into  the  miitak*  b^ 
mUtatlr  ropjinu  Ifawkins. — I'uLtsiDiit. 

'Bat  liii*  !■  only  in  raiH-  of  hi^li  treaiion.  Mi*)iri«ion  of  a  lower  degree  ia  puniabobls 
Wit  1^  Bni^  and  im|iriM>n[n(?'nt.    1  llaU,  :1TS. — Chittt. 

'But  DOW,  by  SiMiM.  ill.  c.  59.  >>.  1,  it  ia  enatlnl  that  if  any  person  •ball  embenle or 
fnadiil«iitl]t  apfilj  mnni-y*  Ununl  t<>  him  for  th(>  |iublic  •orvic^a,  he  ohall  be  adjudced 
fully  of  a  ■nudfmf'anour.  and  iliall  liefulyect  to  ininsporlalioD.  or  rroeire  mich  puniab- 
nmt  as  the  eourt  in  wbii-ti  he  u  convictMl  may  in  ii*  diK^rvtion  think  proper. 

Nnokn  2  eeacU  that  if  any  otflcer.  rollpctor.  iir  r(-<vivvr  intru*t<>d  with  the  receipt  or 
■Mafement  of  tho  iiuhlic  ri'vcnui'*  nliall  funiinh  falie  alatemeata  or  r^turnt  of  tbe 
aosyi  eoUected  by  him.  or  of  Ihe  balances  loft  in  hia  bonds,  he  shall  be  guilty  ef  a 
mmdtmimaiaar,  and  be  fined  and  impriioned  at  the  diserelion  of  the  court,  asd  m  tat- 
ftw  iiiirid  jneapoble  of  holding  or  enjoying  any  office  ondw  the  wown.— Camr. 
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vaaionCO  Under  wliicli  clasii  may  be  ranked  the  neglecting  to  join  the  potte 
comitatui,  or  power  of  the  tounty,  being  thereunto  required  by  the  flheritf  or 
juHtieeei,  according  to  the  Hiatiito  2  lien.  V.  e.  8,  wbieh  ia  a  duty  incumbent 
upon  nil  that  arc  titXeon  ycui-n  of  u^e,  under  the  degree  of  nobility  and  able  to 
travel.(«)  Contempts  agaiiiKt  the  proi-ogative  may  also  be  by  preferring  the 
JntereMla  of  a  foreign  polentnto  to  tliuxe  of  their  own,  or  doing  or  receiving  any 
thing  that  may  civatu  an  undue  influence  in  favour  of  bucIi  extrinaic  power;  as 
by  taking  a  {lenMJon  from  uny  foreign  prince  without  the  consent  of  the  kiDg.(a) 
Or  by  disobeying  the  king's  lawful  cummandH:  whether  by  writs  istiaing  out  oi 
his  eouitfl  of  JuHtice,  or  by  a  summonti  to  attend  his  privy  council,  or  by  letter* 
IVom  the  king  to  a  subject  commanding  him  to  return  from  beyond  Heaa,  (for 
disobedience  to  which  his  lands  shall  he  sclecd  till  he  docs  n-tum,  and  himself 
afterwards  puiiiMlied,)  or  by  his  writ  of  tie  exeat  regnum,  or  proclamation  com- 
manding the  subject  to  stay  at  homo.(o)  Disobedience  to  any  of  these  com- 
mands is  a  liigii  misprision  and  contempt ;  and  so,  laotly,  is  disobedience  to  any 
act  of  parliament  where  no  {mrticular  penalty  isasaigiied;  for  then  it  is  punish- 
*1'*31    able,  like  the  rest  of  *these  contempts,  by  fine  and  imprisonment,  at  the 

"   J     discretion  of  the  king's  courts  of  juBtiee.(jJ) 

8.  Contempts  and  mi.vprisions  against  the  king's  person  and  government  loay 
be  by  speaking  or  writing  against  them,  cursing  or  wishing  him  ill,  giving  oat 
scandalous  stories  concerning  hlni,  or  doing  any  thing  that  may  tend  to  leieea 
him  in  the  cstecni  of  his  snhjccts,  may  weaken  his  government,  or  may  niM 
jealousies  between  him  and  lii.^  peo|iIe.^  It  has  been  also  beld-an  offence  of  this 
species  to  ilrink  to  the  pious  memory  of  a  traitor;  or  for  a  clergyman  toabiolvt 
persons  at  the  gallows  who  there  jHTsist  in  the  treasons  for  which  they  die; 
these  being  acts  which  impliedly  encourage  rebellion.  And  for  this  apecies  of 
contempt  a  man  may  nut  only  he  fined  and  imprisoned,  but  suffer  the  pilloiy,* 
or  other  infamous  corporal  punishment  ;(9)  in  like  manner  as  in  the  antient 
German  empire  such  persons  us  endeavoured  to  sow  sedition,  and  disturb  the 
public  tranquillity,  were  condemned  to  become  the  objects  of  public  notoriety 
and  dension,  by  carrying  a  dog  upon  their  shoulders  fWim  one  great  town  to 
another.  The  emperors  Otho  I.  and  Fn-dcrick  Barbarossa  inflicted  this  punish- 
ment on  noblemen  of  the  highest  rank.(r) 

4.  Contempts  against  the  king's  title,  not  amounting  to  treason  orpnrntvnin^ 
are  the  denial  of  his  right  to  the  crown  in  common  and  unadvised  discott»e  ; 
for,  if  it  be  by  advisedly  speaking,  we  have  sccn(a)  that  it  amounts  to  a  praMx— 
nir£.  This  heedless  species  of  contempt  is,  however,  punished  by  our  law  witta 
fine  and  imprisonment.  Likewise,  if  any  person  shall  in  anj'  wise  hold,  afflnn* 
or  maintain  that  the  common  law  of  this  realm,  not  altered  by  parliament^ 

(■i  1  Uivk.  I-.C.  Mv  (r|  I  llinrk.  P.  C.  «. 

(•lUmkUr.aiS.  IT)  I'M. 

Cr  3  llM.  Ut.  (-1  Mul.  l-B.  IIIM.  oK.  V,  111 

(•)  *T  lu.li  L  Iiii«"  2»".  I'J  Bw  pigf  01. 

*To  uiwert  fuhvly  ilmt  the  king  labours  under  the  afHicllon  of  menial  derancemmt  ia 
criminal,  and  nn  indietnble  ntli-ncp.  3  ]>.  &  It.  4ti4.  3  B.  A  C.  257,  iil.  C.  In  Kex  r*.  Cob- 
bett,  G.  T.  mVt.  Holt  nil  Libot.  114.  llr>,  U  Kiut,  !>«l,  where  the  defendant  iru  eonvic-l«d 
of  publuihiii);  a  IiIh-I  ii|inn  llic  n<li»iiiir<iriiti<in  of  the  Irish  government  and  ujion  tha 

tiuMie  conduct  and  i'liui;ii'ti'r  of  the  l»i''l-liL'U(vniint  and  lord-chancellor  of  Ireland.  Icird 
Illenliomugh,  C.  .T..  nl>MTVe<l.  "  It  in  no  new  doctriiiti  that  if  a  publioalion  be  mlculateil 
lo  alienate  the  iilteclions  »f  the  ]>on]>le,  by  bi'iniiinii  the  government  into  dimteeat, 
vhclher  the  ■■x|icilii-iil  W  i<y  riiliculf  iir  o)>liic|uy,  the  perwin  so  ccnducting  hinurlf  is 
ejcpo^^-il  to  the  lnflk-tioii:>  of  the  hiw."  Si-e  ulso  Ilolt,  Ken.  424.  14  How.  St.  Tr.  lOUJ,  S,  C. 
By  the  lit)  Giti.  111.  r.  K.  the  (flUmv  of  imliliiihin^  iteilttioua  libek  ia  further  providfd 
against  by  eni)H,nvi>rinK  the  cniirt  uflcr  verdict  to  seiie  upon  all  copies  of  the  1uk4,  te.i 
und.  by  M-ct.  4,  |H:r!>niii<  tiinviet'-d  of  h  second  oft^ncc  may  be  puoiohed  •■  in  eases  of  hi^ 
laiademeanoiir.  or  )iy  l>uiii!>hniciit  l<>r  k>  \nng  an  the  court  may  order.  By  aect.  5,  penwrn 
not  dc]Hii-Iiiip  within  thirty  <hiys  alter  sentence  of  baniishment  majr  be  couTeved  out  of 
the  kiiiplomi  anil,  by  Mi't.  <>,  iicrsoiiit  Imnivhed  found  at  la^e  within  the  king's  di^ 
minionH  nioy  lie  tr:m»iinrted. — JC'hittv. 

*  By  'iG  Geo.  111.  c.  12.  the  iiiiniHlimenf  of  the  luUory  was  abolished,  ezoaptinciB  caMi 
of  {letjury,  and  Sue  or  imiiriMiument  aubititutea  in  its  place;  and  it  la  now  altogiithor 
aboliahed,  by  1  Vict,  c,  23,— Stswabi. 
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ooglit  Dot  to  direct  tbe  right  of  the  crown  of  England ;  thia  U  a  miidemeMKHir, 
by  statute  18  Hiiro.  1,  and  punishable  with  forfeiture  of  gooda  and  chattels.  A 
oontatnpt  nmy  also  arise  from  reftuing  or  neglecting  to  take  the  oatha  ajh 
pointed  by  statute  for  the  better  securing  tbe  goTenuneat,  aadyet^aet-  r«oi 
tng  ID  a  public  office,  place  of  trust,  or  other  capacity,  for  which  the  said  >■ 
oaths  ara  required  to  be  taken,  via.,  those  of  allegianoe,  supremacy,  and  atgnra- 
tion;  which  must  be  taken  within  six  calendar  montba  after  admission.  Tba 
penalties  for  this  contempt,  inflicted  by  statute  1  Geo.  I.  at.  2,  c.  18,  are  rwy 
litilu,  if  any  thing,  short  of  those  of  a  pnemunirei  being  an  incapacity  to  bold 
tbe  Ntid  omL'OM,  or  any  other ;  to  prosecute  any  suit ;  to  be  guardian  or  azecntor; 
to  taki;  any  tc^^acy  or  di.>od  of  giltj  and  to  vote  at  any  election  for  members  of 
pariiamcnt;  and  after  conviction  the  offender  shall  also  forfeit  6001.  to  him  or 
them  ihtti  will  Hue  for  the  same.  Hembers,  on  the  foundation  of  any  ooUege  ia 
tbe  two  nnirersitios,  who  by  this  statute  are  bound  to  take  tbeoatfa^  most  alio 
rcifiHtor  a  certiticato  thereof  in  the  Gollege>register  within  one  month  after; 
otherwLHe,  if  the  electors  do  not  remove  him,  and  elect  another  within  tweln 
months,  or  after,  tlie  king  may  nominate  a  person  to  succeed  him  by  his  great 
■eal  or  fign-manual.  Besides  thus  takiug  the  oaths  for  offices,  any  two  Jnstloei 
of  the  pt-uc-e  may  by  the  sume  statute  summon,  and  tender  the  oatha  to,  any 
person  whom  tlicy  shall  suspect  to  be  disaffected ;  and  every  person  reftutng  tho 
mme.  who  is  proj>erly  callud  a  non-juror,  shall  be  adjudged  a  popish  rocusanl 
eoBviL-t,  and  subject  to  tlio  same  penalties  that  were  mentioneo  in  a  fbnaer 
ehap(er;(()  which  iti  the  end  may  amount  to  the  altomative  of  abjuring  the 
realm,  or  suffering  deuth  as  a  felon.* 

A.  < 'oiilL-mpts  H^aiimt  the  king'x  paiares  or  courts  of  justice  harfi  been  always^ 
loT))!!-!!  ufMHi  UH  hiffh  MiiitpmiunH ;  and  by  the  uiitient  law,  before  the  conqueet, 
ll;:htin<;  in  the  kiiiji'«  psilucc,  iir  Mlirc  the  kind's  judjfeH,  was  punished  with 
death. <  ■ )  Sii  liio,  in  the  old  Uothio  cousli  tut  ions,  there  were  many  places  privi> 
Ir^nl  l>v  law.  quibiia  major  rtrrreutia  et  gecvrilitii  deiirtvr,  ut  templa  et  jtidicia,  qua 
tuH-ia  iuif/ttHtntur. — iinis  ct  auhi  rryi*.—<leninve  lonu  qnilibft  prtttente  avt  adcen- 
t,tmlr  T'-ii-  •  V)  ,'Vnd  at  preM'nt.  with  uh,  tiy  tlio  slututu  *iUt  Jlun.  VIH.  G.  r*|.>E 
12.  muiieioiii'  strikiiif;  in  the  king's  palace,  wherein  hiii  rnynl  person  re-  I-  " 
•iiK-,  when-l'v  hliiixl  id  ilruivii,  in  ]>uiiiMhablc  hy  perpetual  imprisonment,  and 
line  at  the  kinn'f  [ileiiHiirc,  and  uIho  with  loru*  of  the  offender's  right  hand;  the 
Mxlfnin  fxe<'iiii<in  ut' wliieh  itentetifo  is  prcKcrilHil  in  the  statute  at  length.* 

Kijt  •tfik-ii-i  in  tlie  kiiiji'rt  HiUHTior  cimrtu  of  justice,  in  Wentminstcr  nail,  or  at  ■ 
ilir  a— ic<->.  in  niiidi'  siili  more  iK>nal  tliiui  even  in  the  king's  gwlace.  The  reason 
•—■m-  t"  If  ilinl  llii)s.'  eoiirts  tfitifi  iiniieiitly  held  In  the  kind's  palace,  and  be- 
i-r\-  the  kinit  liiniselt'.  htriking  there  ineluileil  the  liirnier  contempt  against  the 
kiii^'a  juiluce.  and  Mjiticthuig  morxi,  viz.,  the  dtxturbance  of  publiu  justice.  For 
til-  n-AMjn,  by  the  untient  loiumun  luw  U-lorc  the  conqucst,(U')  striking  in  the 

•llulw.    LL.  Mar-I  '«p  -  m\M.  i-,Ll.l^.c'.t.    Ll^iiuu^it.' LL.JJand.t.7. 


'  Rf  *t:it.  Iiifici).  IV.  e.  7,  1.  114.  Hnv  jicr-on  ut-uming  an v  rrrlmiaii Ileal  till*  fvtsblished 
in  EfkiUndor  In-hm.l  !>ha  II  forfeit  UM.  f.>r  eM'li  oti'oii.-e;  and.  bfiiUI.  14  4I&  Vict.e^lSO^ 
brvfi.  ri-u-rijil*.  i>r  l<'[ti>T>-n|Hii.li>li('nl  Hre  <li>eliirt-il  nnliiivful  and  void.^-SrswiST. 

'Mr  lljr^-mii>  bn.*  kIkii  in  tbr  llih  vol.  of  tb<-  SlAtt- Triala.  p.  lt>,  an  fxtnMt  frous 
"Vvp't  Anri<il«.  ■-"iiiiiiiiink!  n  very  rurioiiit  ureoiint  uf  tbe  rin-umMtanri«  or  the  thai  of  2Mr 
&iniun'l  Kiifvel.  hIh>  win-  (•rriM.i-iitiil  ii|k<ii  ilii>  rtniut><  mkhi  attfT  it  won  ensciedt  "ftnr 
•iali  iiflrix-i-  lit>  trim  ni<i  oni-lj-  .iuJ|[iHl  ui  Iiho  bin  liiani).  but  sIm  bis  bodv  to  remain  In 
Jttmin.  sn-l  hi*  UhiIm  and  isikkU  at  the  kiiiii'a  ]ilfu»ur<-.  Tben  the  Mid  IHt  Edmund 
Kan.'l  ilfl>if,.il  that  lbi>  kiii)>.  iit'  lii''  lH'ni|:ni'  pnu-i*.  would  pardon  him  of  hi*  rifrht  bond 
■»!  uk-  lh«  irft  :  for  l<|iiot)i  )i<-i  if  my  Ht-bt  )»>  Hjuini),  I  maj  hiT«<aftcr  iloe  aueb  good 
■tTKi-  111  hi*  p^c**  OH  xbuM  [ilf-^i-e  liiiii  In  a)<|KiiiiI.  (if  tbii  «ubmitHion  and  rmjueat  the 
.urtim  (■■nbwiib  ill  fi  trill  CI  1  tli<'  kinu.  wbn  of  lii-  ):«n>iiif>ii,  cnnnidprinfc  the  |Cf>nile  h<«rt 
'/  di*  •aid  Kilmund.  ami  ilx-  pH-i  r>'tH>rt  ut  l.inU  bikI  biiliro.  |nant<il  him  |Hudon.  that 
L«  Uh>u1>I  !<■«  neither  IiiiikI   l^iml.  ji-t  (IixxI*.  Imt  >>hotiUl  |ro  frt>i'  at  lilvrty." — Cuaitnui. 

" hot  the  33  lli-n.  Vlll.  ,-.  VZ  (lart  of  *.  ■'■to*.  IX)  a*  n-UlM  to  the  punkhmsnt 

.iMfbtar  and  nf  malit-iou*  ktriking.  by  reawjD  whereuf  blood  sball  be  •had,  ia 
1  bj  if  Ueo.  IV.  c.  3 1.— CiiiTTV. 
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king's  court  of  justice,  or  drawing  a  Bword  thorein,  was  a  capital  felonj;  and 
our  modern  luw  rctuiim  ro  much  of  the  niiticiit  Bevcrity  as  only  to  exchange  the 
loss  of  litii  for  tlie  Iuks  of  the  ott'eiidiiig  limb.  Therefore  a  stroke  or  blow  in 
Buch  a  court  of  juMtite,  whotlior  blood  be  drawn  or  not,  or  oven  assaulting  a 
judge  Hitting  in  the  court  by  drawing  a  weapon,  without  any  blow  struck,  i« 
pnniithuble  with  the  loiss  of  the  right  hand,  impriHonment  for  life,  and  fbrfeitun 
of  goods  and  chaltcK",  and  of  till!  profltH  of  his  lands  during  life. (i)  A  rescue  also 
of  a  prisoner  from  any  of  the  ^nid  courti^,  without  striking  a  blow,  is  punished 
with  perpetual  iinpiiMmment  and  furfeiture  of  goods,  and  of  the  profits  of  lands 
during  tife,(y)  being  looked  upon  ns  un  olteiicc  of  the  same  nature  witb  the  last; 
but  only,  as  no  blow  is  actually  given,  the  amputation  of  the  hand  iB  excnsed. 
For  the  like  rcftnon,  an  afthiy  or  i-iot  near  the  Raid  courts,  but  out  of  their  actual 
view,  is  puniiihed  only  with  tine  :tnii  im])riBonment.(z)* 
*1''(>1        '.Not  only  istu-h  ax  are  guilty  of  an  actual  violence,  but  of  threatening 

"  J  or  reproa<'lifut  woi-ds  to  any  judge  sitting  in  the  courts,  are  guilty  of  a 
high  misprision,  und  have  bt't'n  punished  with  large  fines,  imprisonment,  and 
corporal  punishment.^d)  And,  even  in  the  inferior  courts  of  tho  king,  an  tllnj 
or  contemptuous  bohavioni'  is  punishnbic  with  a  lino  by  the  judges  there  sitting 
as  by  till'  stewai'd  in  a  court-lcet,  or  the  like.(6) 

Likewise  all  such  as  are  guilty  of  uiiy  injurious  treatment  to  those  who  ars 
immediately  under  tlio  iiroteetion  of  a  court  of  justice  arc  punishable  by  fin* 
»nd  imprisoimient ;  as,  if  u  niun  assaults  or  threatens  his  adversary  for  saeing 
him,  a  counsel  or  attorney  for  being  cm]>loyed  against  him,  a  juror  for  bis  ver- 
dict, or  a  gaoler  or  uthei*  ministerial  ottieer  for  keeping  him  in  custody,  and 
properly  executing  his  dutj'i^c)  which  offences,  when  tfioy  proceeded  AirthH 
than  bare  thn-als,  were  punished  in  the  Gothic  conBtitntious  with  exile  and  lb^ 
ieituro  of  goods.((/) 

Lastly,  to  endearour  to  dissuade  a  witness  from  giving  evidence,  to  disctoN 
an  examination  lietore  the  jirivy  council,  or  to  advise  a  prisoner  to  stand  mate, 
(all  of  which  are  inipitdimeiits  of  justice,)  are  high  misprisionB,  and  contempt! 
of  tiie  king's  courts,  and  ]iunishal)lu  by  fine  and  imprisonment.'*  And  antisatlf 
it  was  held  that  if  one  of  the  grand  jury  disclosed  to  any  person  indicted  tl>> 
evidence  timt  u])peai'eil  against  him,  he  was  thereby  made  acc^'ssoiy  to  tha 
ofFencc,  if  felony,  and  in  treason  a  principal.  And  at  this  day  it  ia  agreed  that 
lie  is  guilty  of  a  tiigh  misprision, (f)  and  liable  to  bo  fined  and  imprisoned.!/)" 

K.ninwk.  l-.i'.H.  (<lBLhniiKuk.il(>rTeM.  i.a.c.s. 

I*i  Cro.  Car.  37%  (•)  8<*  Har,  III    fT  Ak  pi.  H,  H,  H.  US, 

'  ix>nl  Thanct  and  olliprs  were  jiriuioi-ule*)  by  an  information  filed  by  the  attorncr 
general  for  a  riot  ut  the  ti'iiil  of  Arthur  U'Coniior  and  others  for  high  treason  undwt 
Hiieciiil  com  mission  nt  Muiilslone.  Two  of  the  defendants  wpre  found  guilty  g^nenUf. 
Ihe  ihri-e  firft  counts  cIiHi'rioil  {inlir  iilin)  that  llie  delcndantii  did  riotously 'nuke  o 
a*<aiilt  on  (me  J.  K..  and  diil  then  and  there  beat,  hmiit,  tcmind,  and  ill  treat  the  said  J.  B. 
in  tho  iircM-ni-eof  the  <-omniissii>n('r)i.  When  the  def<>ndBntB  wer<>  brought  up  for  judg- 
ment. Ion)  Keiiyon  exjireiwed  duubtM  whether  upon  thii  information  the  court  wm  not 
bound  to  )ironounrt>  iIh' jn<i)cment  of  amjiutution  (if  the  right  hand.  Ac.,  a*  required  ia  > 
prosecution  expni^ly  tiir  Ktrikinc  in  a  uourt  of  juiti(».  In  consequen(!e  of  these  doabn 
the  allorney-tn'neral  cnli'it-il  n  mJIr.  proti^i  upon  the  first  three  counts,  and  the  court 
pi'onouncci  juilgmciit  of  l!iii>  and  iuipriMnment  aa  for  a  common  riot.    1  East,  P.  C.  438. 

'"Tlie  mere  attempt  to  .vliHe  eridenre  is  nlm  criminal,  though  the  persaasioa  ihould 
not  Bucct^-il.  on  the  iirincliilt'.  now  I'ullv  established,  that  an  incitement  to  commit  aay 
crime  is  itwif  criminal,  ij  iJiM. -tiU.  'J  East, &-21,  522.  2  8tra.  901.  2  Leach,  025.  Asia 
co»s|>iring  to  ]iri<vi-iit  ii  witm-ss  fn>m  )iivin)t  evidenee,  tee  2  Eaat,  3fi2.  Knowingly  making 
uxeofafiilstiafliilavit  iHiiidii-ialile.    S  pjut,  3lJ4.    2StrB.  1144.— CBrrrr. 

"  A  few  yf^ni  afto.  at  Ynrk,  a  ^■nileiiian  of  the  grand  ju^  heard  a  witneas  swear  in 
rmtrt.  ution  (lie  tiisl  of  a  t>riiu>iier,  diri'i'tly  contrary  to  tho  evidence  which  he  had  |ma 
before  the  grand  Jury.  lie  iiiimcitinti'ly  (mnmuiiicated  the  circumitanee  to  the  jadgai 
whn,  u]>on  coiiKultin^.'  the  jud(!i'  in  the  iilher  court,  was  of  opinion  thai  puUie  Jnstiaa  in 


tliiH  mso  ret|uirc<l  that  the  erideiii<e  nliicli  llio  witneu  had  given  bebre  the  arud  July 
iS  was  committed  for  peguir,  to  be  triMliipgn  tha 


•houtd  he  iJj:)eloBed ;  and  tlio  w 
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ClIAITEU  X. 
OJ  OFFENCES  rt'iAIXST  TVBUC  JUSTICE. 

orderofourdiBtribution  Kill  next  lead  us  to  Ibku  into  conoidora-  rtitrj 
■h  crimes  and  miBdemeanour*  ite  nioru  oii]>ci;ially  iifftfct  the  rom-  *-  ~ 
EtA,  or  publiu  polity  of  thr  kinplnni ;  wliii;li,  hawovur,  hh  woU  a*  titofto 
ire  peculiarly  pointed  a^iuM  llio  Uvch  and  HL't-urity  of  private  ftutijcclK, 

ota-nct's  a^itiHt  the  king  as  the  patrr-JamUias  of  tb«  itatioii,  to  wb»m 
t«ina,  by  h'm  regal  office,  tn  jn-oluvt  tlio  community,  aiid  each  individual 

ttom  every  decree  of  injuriuii.i  violi'nc«,  by  executiriK  llioao  lawn  whk-b 
i>le  themselves,  in  conjunGlinti  with  him,  have  enacUKT,  or  at  loact  hava 
ed  to  by  an  agreoment  eilln'r  vxprvMly  mudfl  in  tho  pemona  of  their 
itatives,  or  by  a  tacit  and  iriii>licd  couscnt,  preauined  oiid  proved  by  im- 
al  uaa)^. 

pecies  of  crimes  which  we  have  now  before  lu  is  subdivided  into  sach  » 
of  inferior  and  nubordinati'  thissen  that  it  would  inuch  ex<;e«d  the  bound* 
ementAry  troatiNe,  and  be  in-mpporlably  tedious  to  tho  rviuler,  wore  1  to 
)  them  all  minutely  or  wiili  any  de^cnH'  of  criticul  aciruniey.  I  chilli 
«  confine  myself  principally  in  ti.-ii.Tu!  rlrfiiiiiions  m-  (IcMi.-riiilu>nn  nl'thia 
uiety  of  offences,  and  to  t  i  '   |'  i:       i      i.'    i.  i   '■-■.  lii      i    i  .;iihpor- 

iffence,  with  now  and  thci  intcthn 

for  more  pnrticiilarN,  to  o  lU-d -if 

bji-c-tn  with  i^reuter  prc(.'ip>iun  und  more  in  detail  than  is  consistent  with 
I  of  these  commentaries, 
rimes  and  mimlcniennours  that  more  especially  affect  the  commonwealth 

dividc<l  into  live  species,  viz.,  'offences  against  poblic  juttiee,     r*|2a 

tho  public  itfiicf,  a^tunnt  public  tnitle,  against  tho  public  KeattK,     *■ 
Jnst  the  public  poliix  or  economy;  of  each  of  whicn  we  will  take  a  car* 

then,  of  offeiieea  against  public  justice,  some  of  which  are  feloniona, 
tuninhment  miiy  extend  to  death  ;  others  only  misdemeanours.  I  ehall 
rth  thoHc  that  are  most  penal,  and  dcitcond  gradually  to  such  as  are  of 
igniiy. 

ihculing  or  vacating  records,  or  fuhif^ing  certain  other  proceedings  in  ' 
>r  juilieutur^',  in  a  fehmious  uffunee  against  public  justice.  It  is  enacted, 
te  S  Hon.  VI.  e.  12,  that  if  any  clerk  or  other  person  shall  wilfhll^  Uko 
itlidntw.  or  avoid  any  record  or  process  in  the  superior  courts  of  justice 
niin>ter  hall,  by  reason  whereof  the  judgment  shall  be  rovorsod  or  not 
■ct,  it  shall  he  felony  not  only  in  the  princijwl  actors,  but  also  in  their 
t  and  aliettoFH.'     And  this  may  bo  tried  either  in  the  king's  boDch  or 

r  of  tho  i^^ntlenicn  or  the  Rrnnd  jury.  It  wu  held  that  the  olgvct  of  this  eon- 
waa  only  lo  prevent  tlie  testimony  produc^ni  before  Ihem  Irom  beinfj  conm- 
r  subomnlion  of  [iprjliry  on  (he  ]inrt  of  thf>  p«nions  against  whom  bllU  were 
rhi*  ia  a  privilege  which   may  be  waived  by  the  crown.     8ee  p.  303,  potl. — 

H(^.  VI.  f.  13.  s.  H  i<  now  reiH-nte<l,  by?  A  >^C,n>.  IV.  e.  27.  by  sect.  21  of  which 
t«^  that  "  if  niiy  )>er>nn  olmll  Kleal.  or  »hmll  for  any  fraudulent  purpone  Uko 
plar*  of  ile|>n*it  fur  ilii>  lime-)H-inp.  or  from  any  pcrwin  haTing  the  lawful  eun- 
•of.  or  shall  iinlawfullr  imil  niiilii'icni%ly  nhliirrnit-.  iniurr.  or  dealroy,  any  reconl. 
wn.  iwnct.  ^irrK-pw.  inlerrripiuitry.  dejMMition.  afliilavit.  rule,  order,  or  warrant 
•J.  or  any  on^inal  clnrunieiil  whiit.<oeviT,  of  or  belonging  to  any  <«urt  of  racord, 
f  to  anv  mntter  i-ivil  or  iriiuinnl  l-eRUn,  dej-endinp.  or  terminated  in  any  »urh 

aay  bilL  answer,  iiilerrojrnt'iry.  d<-|ioKiiion.  nffidaril.  ord*r.  or  dtrtrv,  or  any 
teeninent  wh«t»oev.T.  of  or  U-l.inKiii|r  to  any  court  of  equity,  or  relathif  to  anj 
natUr  begun,  ilepondini;.  or  tfrminntpd  in  any  auch  Murt,  evefT  swA  ofliMMkv 
faOty  of  a  miademonn'iur.  nn<l.  lH>inft  eonvicted  thereof,  shall  be  UaUe.  al  lb* 
asftheoOTirt,  to  be  tranq>orted  beyond  the  seas  for  the  term  of  ntm  T 


raiiT«aiiv« 
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laHftiif. — liiilf  oiliec-rs  of  any  of  the  mipcrior  courts 
jiniirs."  Ukc-wisi,-,  \>y  statute  lil  Jae.  I.  e.  2li,  lo 
acknowledge  luiy  fine,  i-eiMvei-y,  depcl  enrolled,  Ntalulc,  rei-Ofrnizunec,  buil,  i>r 
judgment,  in  tlie  numc  of  lui'ither  pernon  not  privy  tu  tlic  iianie,  in  felony  villi- 
out  benefit  of  clePfiy.  Wliieh  liiw  extends  only  lo  jn'oecedinfrs  in  tliu  cuum 
theinHtilvcs ;  but,  by  stiilute  4  W.  and  >[.  v.  4,  to  jierrtonutc  any  other  person  ia* 
tmil)  bel'oro  any  jud^ro  of  ussi/u  or  otlier  eonimiNHioner  autliorisod  to  take  kiil 
in  tiic  country,  in  also  fi-lony.'  Foi-  no  nian'H  jii-oiiorly  would  be  safe  if  reconls 
inip;lit  bo  F>n]i|)re>!>ieil  or  tiilniticd,  or  ]>ci-sonii'  nunieu  bo  fulsi'ly  UHur{>cd  in  count 
or  betitro  tlieir  public  offieorn. 

2.  To  prevent  abuses  by  the  extenKive  jwwer  which  the  law  is  obliged  to  re- 
podo  in  gaolers,  it  it  enacted,  by  Htatnie  14  Kdw,  III.  e.  10,  that  if  any  gaoler  hy 
too  great  duress  of  ini)>risonment  makes  any  prisoner  that  lie  liuth  in  warn 
♦i''91     *'"^'^f*'"*'  11"  approter  or  an  appi-fhr  afiainst  his  will ;  that  is,  an  we  shall 

J  sec  hei-ealter,  to  accuse  and  turn  evidence  against  some  Other  personiit 
is  felony  in  (he  gaoler.'  For.  as  Sir  l-klwanl  ('okc  observcs.fn)  it  in  not  lawlil 
to  induce  nr  excite  any  man  even  to  a  just  accusation  of  another,  much  leits  to 
do  it  by  duress  of  imprisonment ;  and  least  of  all  by  a  gaoler,  tu  whom  tht 
prisoner  is  committed  fiir  safe  tnstiidy. 

3.  A  third  otfence  against  jinblic  justice  is,  obftrueting  the  execution  of  lawful 
protV!^.  This  is  at  all  times  an  otlence  of  a  very  high  and  presam|ttiious  natare; 
but  moro  particularly  so  when  it  is  an  obstruction  of  an  arrest  u|mn  crimiMl 
process.  And  it  huth  been  holden  that  the  ]iarty  opjiosing  such  arrest  bceomci 
thci-eby  ;)rtrti'tc;w  crimim's;  that  is,  an  accessorj- in  felony,  and  a  principal  in 

(o  sillier  sueli  other  jiunishnii'iil  l.y  fine  or  iin|>riif>mii?ut.  or  by  both,  B*  the  court  ibiU 
award ;  ami  it  shall  iini  in  aii.v  indidnient  lor  bucIi  otteiice  be  neceHiary  to  ftllegi>  that 
the  article  in  rcsiH^c;!  of  wbicb  tin'  olleiii-e  is  couiiuitted  is  the  proiiei-ty  of  any  pertOB,ot 
tliut.  the  same  is  uf  any  value." — Ciuitv, 

'It  is  a  hi|!h  misprision  in  an  ntticer  to  iiltcr  tbe  enrolment  of  a  memorial  of  *n 
anniiity-dec<I  witliout  the  saiielioii  of  tlic  eourt.    3  Tiiunt.  uA'i, 

Ky  the  3  Geo.  IV.  e.  2i>,  u.  lo,  |iersons  in  tin-  ]iost-otBci'  oiulieKlin)!  or  destroyinp  jft- 
lianientury  |imree<linpi,  &e.  «etit  by  post  will  be  guilty  of  a  misdemeanour  punikhiblc 
with  line  and  ii»pri»oniiient. — L'aiTTV. 

But.  by  Htut..  7  ti  KUeo.  IV.  c.  ^'.1,  this  dtutute,  so  far  as  it  reUles  to  this  ofleniv.i' 
ri'|H-[tled ;  and  it  ix  ciiiieted,  by  s.  21  mill  1  \'i<-t.  e.  Un,  s.  3,  that  stealing  or  maliciuuJf 
obi  ill' rutin  u  any  ri'f'onl.  wi'il.  iilHdiivit.  or  (bieumt-iit  belonging  to  any  court  of  Uwor 
ciiuitv  hliall  be  a  niivdemeaniiur  puiiisbiibU-  with  tninsiiortutinn  for  seven  vean.  or  6m 
or  iny.riwiiimenl.— and  now  with  p.^hiil  siTviturle."  (Ill  Jfc  17  Vipt.  e.  IKi;)  and.  by»tir,i 
W.  IV.  e.  Si,  tw.  U,  I'.',  and  I  Vict.  e.  W,  s.  !i,  wheri>  a  |K'rson  having  bi-en  convirted  irf 
anv  otfenee  relating  tn  tb<-  coin  shall  at^envanls  lie  indiete<l  of  any  uttenee  eomniiittd 
■ai{isei|Uont  to  such  convietiun,  any  clerk  or  <illicer  of  the  court  where  the  oflcDiler  «i 
first  convicted,  certifying  a  fHli<e  cojiy  of  any  ln<lietinent,  knowing  the  same  to  be  f^ 
WUM  liable  tu  be  Innii'iHii'leil  liir  fourte^-n  nor  leps  ihiiii  seven  youre.  or  to  be  iropriMiiel 
for  any  term  not  e.ieceiling  two  years, — and  now  to  {lenal  seivituite.  By  1  k  2  Viet. c 
04,  H.  I'J,  any  jhtsou  employed  in  the  publiC'rei-onl  oftiee  wlio  shall  certify  any  writinlt 
as  a  tr»eef>i>y,  knowing  tliesame  tol>e  fiilsf  in  any  Rialei'ial  part,  or  any  person  wfaoshiU 
eountorfeit  the  signature  of  the  assistant  r^-rnrd-keeper  or  who  ihall  counterfeit  the  wal 
of  tlie  said  ollire,  on  tx-ing  convicted  tlien-of,  might  be  trans[iorted  for  life  or  for  not  Ins 
than  seven  years,  or  1h>  iinprisoni-d  for  not  more  than  four  years.  By  14  k  ISViit.e.Mt 
K.  In,  if  any  otlieer  undi-r  that  act  xiiall  wilfully  certifv  any  document  as  being  *  true  fxf! 
or  extract,  knowing  the  siinie  not  to  be  so.  lie  slial!  be  guilty  of  a  misdemeanour,  siM 
shall  lie  liable  on  convi<-tion  to  imprisonment  for  any  term  not  exee«ding  eigliieea 
mon  t  h«. — Stk  w  a  at. 

'See  also  lltim.  IV.  and  IW.  IV.  c.CO.  b.  II.    And  the  felia  p«nonation  of  volet*  at 
'     "         'a  niiMlemeanour.    (i  A  7  Vict.  c.  18,  a.  3'i. — ,STB»-*aT. 


false  name,  is  only  a 

]aitting  in  Ittil  in  the  name  of  a  jiorson  not  in  cxii>tence  is  not  within  the  act.  Ittlnk 
;!l)4.  'file  courts  will  nol  vacate  tlie  proeeedings  against  the  party  penonated  until  ih* 
offender  is  convicted,  (T.  Jones,  04.  1  Vcntr.  SUl.  3  Keb.  OH.  1  Ld.  Baym.  445;)  and 
a  eunviction  eannot  take  place  until  the  bail-piece  is  filed.  2  Sd.  90. — Cmnrt. 
•  This  act  of  Edw.  III.  u  now  repeated,  by  the  4  Geo.  IV.  o.  04,  ■•  l^-Chtrtr. 
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ilfli  tnttantLfft)*  Pomieriy,  otio  of  tlio  grpcittat  olwtrnotiomi  to  pahlin  Junttco, 
uih  at  till!  ttivil  and  ciHiuiiuil  kin<l,  was  tbe  multicuOo  or  nr«tisn<ie<l  pririli'ffed 
ilacw  whitre  Indltcont  [rarsoiifl  a44i>ml)li)cl  lo^ti'tlior  to  §licil«r  tb*>m)ti>lvm  fVom 
u«ltc«,  (OT[m-inllj  in  Lnoil'm  anil  8oiithwurk.)  nndor  the  protuxt  of  their 
■ring  l>fM>n  itniivnt  pnlarx^>><  of  tlu^  rrowit,  or  llic  tikc<:(o)  nil  of  which  nitio- 
BsriwH  ttrr  iniiiiiit^Bri-nowiliiinoliiilixrl,  ntiil  llicopfxiHin^of  nnv  nmfvaH  thrrvin 
I  mada  iiijfiiiy  {xmnl.  hjr  tho  ftutiitOM  K  &  ll  W.  111.  v.  27.  0  (ioV  1. 1*.  2A,  umI  II 
ieo.  I.  e.  i:i,  wUeh  enact  that  peraoiiH  opprKtirii;  th«  exvcittinn  nf  any  [tt-wms  In 
acb  prvi*od«d  priTtlegcil  places  within  th«  hillH  of  mortality,  or  ahusiiif;  any 
ac«r  in  hi*  cndv'aTonn  lo  (•xiwuto  his  <imy  thpfoin,  ao  that  he  r»oeivt«  bodily 
an,  ahall  bo  Kuitty  of  fulony.  and  tran*port«d  Ibr  wvtn  yvun ;  and  persona  in 
iaj^iMt,  joining  in  or  abt>tiinff  any  riot  or  tnmult  on  Much  account,  or  m>po«ing 
ay  tirocoM,  or  awwultin^  and  ahnitinff  any  officer  nxoCTiting  or  fiir  haring  ox«- 
b£m  i1m>  aamL\  nhall  ho  fi^lonx  without  h«n»rtit  of  dcrj^.' 

4.  An  eaesBc  of  a  porwin  arrtwtvd  upmi  criminal  [imciMM  hy  ?Indtn|f  tho  rierl- 
■•£•  of  Us  lieopon'  beforv  he  ia  pat  In  hold  {«  aloo  »n  olTonoe  ft|p:»iiitit  pnhlie 
iu«iee,aiifl  th«  party  himHcIt' 'is  puniKhahle  by  flm-  or  tmprtiM>nment.(<^)  r*lsO 
lot  thvoAcer  permitting  *'"^''  i'»capo.  either  hy  ne;(tif;enci>  or  comii-  ' 
ance,  is  much  more  cnlpnble  than  the  prinondr;  the  nalura)  denirc  of  lihorty 
I— rtinj:  stmnjily  in  hii  behalf,  thouf^h  he  on^ht  in  iitrtctiicw  of  )avr  to  nnbmit 
maelf  qnictly  to  caMrxly  till  clcnrvd  by  the  ilne  coamo  of  juntico.  Offlccm 
Mrrf<*rc  «-ho,  after  arrcttt,  nrgUgrnll}/  permit  a  l(Oi>n  to  cwapc,  arv  also  pnt>i«hahlD 
Y  fi«>«  ;('')  but  vAuntary  ownpc*,  hy  con*cnt  and  connirunco  of  tho  officor.  aro 

^nrh  rourw  iwriunH  otTcncv;  for  ft  la  i^vticrally  B|;retHl  that  mich  ewnpen 
■Mutnt  to  tho  Miimc  kind  of  olTmic**.  mid  arc  puni->h»hlL>  in  th(^  «arac  drjrn-c, 
k  ihr  offfHff  of  which  the  priHOiu-r  U  ftuiUy  ami  f"r  which  ho  in  In  custody, 
rlMTh«r  treaaon,  felonT.  or  Iroflpawi.  And  tliis.  whether  he  were  actually  com- 
iHt^  to  eaol  or  on[y  under  a  bare  arri'«i.(/)  But  tho  officer  cannot  be 
hn*  pnnriihcd  till  tho  orif:;innl  delinquent  hath  actunllr  recciTcl  jndjrmont, 
r  »^--ri  :5tt,iintiv),  „j„,n  vcrriici,  c<)rfi-«i'm,  or  ouibwn-,  M'  xht:^  rrimr  for  ivhirh 
«  was  KO  committed  or  arrested  ;  othorwitic  it  mifrht  happen  that  the  ofllcer 
aipht  bo  pnnislicd  for  treason  or  felony,  and  tho  person  arreatod  and  escaping 
aiifht  turn  out  to  bo  an  innocent  man.  But.  before  tho  conviction  of  the 
irincipal  party,  the  officer  thu8  neglecting  his  duty  may  be  fined  and  imprisoned 
or  a  miadcracan<jur,(j)' 
Ainnip.r)2i.  CM  n>i.  p.  c  na 


'By  th«  25  Opo.  II.  c.  37,  ».  9,  aitemptinp  to  r«>cue  a  pemon  conTJctwl  of  murder 
rlriUi  pracp<K)iii|(  to  ex<vulion  \*  felony,  Hnd  puniBhable  willi  d«*tfa.  Bv  the  43  Oeo. 
[II.  r.  hK.  *.  I.  I'haolinfr  at  or  tprellinic  Inailpil  tire-Brmx  >t  a  penon  and  attempting  (o 
6w  !>■  1 1  r  ihf  ump.  or  ilAtiliiniz  nr  riitlinti  with  inU'nt  to  obstruot,  ranisl.  or  praTent  th« 
wfaA  Bpprelipn'i'in  and  ilolainor  <>r  tho  pereon  bo  ctabbina.  ic  or  the  lawftil  appra- 
i^iiin  and  dflainrr  of  lii.'<  orcomplicc.  in  a  fclnnv.  without  benefit  of  clergy.  It  Mema 
heriffht  nf  the  party  to  aireiit  should  ho  proved  to  bring  a  party  reaioting  within  tha 
■cwBina  of  the  act.  I  Sinrk.  C.  N.  P.  'J-lli.  If  ■  cultinff  or  wounding,  Ac  takes  pUee  in 
n  aUMDpt  lo  n]iprehend  the  i>ri.'u>ner.  without  a  due  notification  of  the  warrant  or 
■obnity  hr  which  the  jicnion  ncti.  it  cloon  nnt  fall  iriihin  the  meaning  of  the  aot,  as  It 
a  not  a  wilful  ronistano-  of  a  liiwful  apprehen.'ion.  3  Cump.  68,  p«r  lord  Elleuboroagb, 
:,  J,.  aX  Kaid*lonc,  .\ng.  H,  l.-'Hi. 

By  9  Oto.  IV.  c.  31.  a.  2.i,  it  i^t  enacted  that  where  any  penon  ahall  be  charged  with 
lad  tmoTicte'l  of,  a*  a  mLvlpnicanour.  any  Rfiiuiult  u)ion  any  penon  with  intent  lo  reust 
j»  [«>p»pnt  thp  lawful  apprchi-nsion  or  cictiiimTof  tin-  piirty  no  aunulting.  orof  any  other 
pMwn.  far  any  offence  for  which  he  nr  they  may  lie  liable  by  law  to  he  apprehended  or 
btaancd.  the  court  may  aenli'nce  the  olt'endcr  to  lie  impriaoned,  with  or  withoat  hard 
^dttr.  lar  any  term  not  excelling  two  veani.  and  mnvni*oRnfl  the  offender,  and  reqnlra 
Un  to  find  Borctir*  for  keeping  ttio  ponce.  Si-e  ltd  (leo.  IV.  c.  88,  a.  2.  3  Geo.  IV.  e. 
lU  I  Bora'aJ.SSO.  <f«f. 

*A»4.  by  atat.  9  (leo.  IV.  c.  ,11.  r.  2.1.  thd  preventing  the  apprehenaion  of  an  oflhwiw 
•  a  wiailanwannMr.  puninhable  with  tine  or  impriiMinmont  for  two  yeara.    SrawaiT. 

■  Tban  aaat  ha  aa  aotual  arreat,  as  well  as  a  lawful  arrest,  to  make  an  esoapa  criadaal 
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5.  Breach  of  prUon  by  the  offender  himnelf,  when  cominitted  for  rdj  canw, 
■was  felony  at  tlio  common  law;(A)  or  even  coiiBpiring  to  break  it,(i')  Bat  iliu 
severity  in  mitigated  by  the  xtatutc  de  frangentibus  priionam,  1  Edw.  H.,  which 
enacts  that  no  person  shall  have  judgment  of  life  or  member  fbr  brcskio}; 
prison,  unless  committed  for  some  capital  otfencu.  So  that  to  break  prison  atiil 
escape,  when  lawfully  committed  for  any  treason  or  felony,  remains  still  felonv, 
as  at  the  common  law ;  and  to  break  prison,  (whether  it  be  the  county-gaol,  tiit 
Btocks,  or  other  usual  place  of  security,)  when  lawfhlly  confined  apon  any  other 
*I311     ''^^^''''^^  charge,  is  still  'punishable  a«  a  high  misdemeanoar  by  fine  and 

■I  imprisonment.  For  the  statute  which  o^ains  that  such  offence  iliall 
be  no  lonf^r  capital  never  meant  to  exempt  it  entirely  fVom  every  degree  of 
pnniahmcnt.(j)' 

6.  Iteacuc  is  the  forcibly  and  knowingly  freeing  another  from  an  arrest  or 
imprisonment;  and  it  is  generally  the  same  olfcnco  in  the  stranger  bo  rewDing 
as  it  would  have  been  in  a  gaolui-  to  have  volantarilu  permitted  an  escape.  A 
rescue,  therefore,  of  one  apprehended  for  felony  is  felony  j  for  treason,  treason; 
and  for  a  misdemeanour,  a  iniMdcmeanour  also.  But  here  likevise,  as  apua 
voluntary'  escapes,  the  principal  must  first  be  attainted  or  receive  judgment  be- 
fore the  rescuer  can  be  punished,  and  for  the  same  reason ;  becanse,  perhaps,  in 
fact  it  may  turn  out  that  there  has  been  no  offence  committcd.(Jr)*    Sy  lUtott 


8'1 
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in  an  officer.  2  Hnwk.  c.  19,  m.  1.  2.  It  must  alxo  be  for  a  criminal  matter,  (id.  iL  3:) 
nnd  the  impriimnmcnt  must  lie  continuing  at  the  time  of  the  offence.  Id.  ■.  4.  1  Row, 
531.  1  UuIp,  5114,  In  Bomp  cojw«  it  is  an  tscnpe  to  suffer  a  prisoner  to  hsTX  gtmt*i 
Hberty  than  can  by  law  bo  ullovri-d  him ;  an,  to  admit  him  to  bail  againat  law,  or  to  mStt 
him  to  go  lipyond  the  limits  of  the  prison,  thougli  he  return.  2  Ilawk.  c.  19,  s.  5.  i 
retaking  wilt  not  escuse  an  c^cRpP.    Id.  s.  13. 

J'rii'oi,'  imiitidualt  wlio  hove  piTwns  Imrfully  in  their  custody  are  guilty  of  an  eacip*  if 
they  suffer  thom  illcgnlly  la  du|>iirt,  (I  Hiilc,  595;)  but  they  may  protect  tbemfelT*' 
from  liability  by  delivering  over  iheir  prisoner  to  some  legal  and  proper  offlcer.  1  Hak 
504,  &'ii.  A  pnrato  penion  thus  guilty  of  an  c8capOi  the  puniihmeiit  is  flnft, or  impriMM- 
menl.  orboth.    S  lUn-k.  c.  20,  s.  O. 

By  the  .^2  (loo.  III.  c.  136,  persons  aiding  the  escape  of  prisoners  of  war  are  gniltrol' 
felony  nnd  liahle  to  Iran sporliit ion.  It  has  been  licid  tliat  the  offence  of  aidin;  * 
jiriiiontTiif  vrar  to  cHcnpp  is  not  cnm|ih'te  if  fMcXi  pHsnnor  is  acting  in  concert  with  iboc 
under  whoM>  charge  hi- is,  merely  to  detect  the  defendant,  and  has  no  intention  toeM)* 
Ittiiw.  &  n.  0.  C.  llHi.— CiiiTTV, 

"  An  actual  breaking  is  the  gitit  of  this  ofTencc,  and  must  be  »tated  in  the  inilicttDMt 
It  must  also  apfsnir  that  llie  i>arty  wiis  Inwriilly  in  prison,  and  for  n  crime  inrolving  jwl^ 
nipnt  of  life  or  memlier:  it  is  not  enough  to  allejie  that  ha  "  feloniously  broke  prison. 
2  Innt.  ■'>ni.  1  Ituwiel],  381.  If  hiivfuUy  commillnl,  a  parly  breaking  prison  isntbis  ! 
the  statute,  although  he  may  1h>  ininK'ciit :  as  if  rommittcil  by  a  magistrate  upon  rtnaf 
Hus]4('ion.  2  ln.it.  S'.PII.  1  Half.  !'.('.  lilO.  1  Kiiw>ell,3Tf.  ToconstitutAafelaniaaspriHB- 
breaoli,  the  )i»rty  must  IfO  i'onnnitte<l  fi>r  a  crime  which  is  capital  at  the  time  of  tbt 
breaking.  1  Kiism-II,  .'ET'.l,  Coin's  cn^c.  Plowd.  Comm.  401.  A  conatructire  brealdM  il 
not  sufficient:  Iherefiire,  if  a  penuin  goes  out  of  prison  without  obstruction,  as  bjraoMt 
being  left  oi>on,  it  is  only  n  mnulcniiimiair.  1  Hale.  F.  C.Cll.  An  actual  intant  tofar««k 
\*  not  necesMsry.  Tlic  statute  exti-niU  to  a  priwin  in  law  as  well  as  to  a  pHion  in  Cart.  2 
In:'t.  AfJ.  ''rriMin-brt'ach  or  rfscuo  is  a  common-law  felony,  if  the  prisoner  breaking 
pri^^on,  or  rc«cm>it,  is  a  convicted  t'clnn  ;  nml  ft  is  punishable  at  common  law  by  imprtnn- 
nicnt,  and,  under  I'.i  fieo.  III.  i'.  T4,  J  -t.  bv  three  times  whipping.  Throwing  down  Iocm 
bricks  at  the  top  of  a  priKim-niill.  iikciil  there  to  im|>ede  escape  and  give  alann,  isfirison- 
breaih.  tliou;ih  thc'V  wi-io  thrown  down  bv  accident."'  Rex  m.  Uaswoll,  B.  ft  R.  C.  C 
■fi!<.— t'aiTTv: 

Oil,  (entitled  an  "Act  to  amend  the  Law  of  Rewue,")  s.  1. 

'hnrgcil  with  felony  is  puni'hiible  with  seven  years*  transportation,  f* 

.  .  not  h-ss  than  one  yi-iir  and  not  more  than  throe  yean.    And.  by  *.  1. 

bvrful  officer,  to  pn<ri'nl  l)ie  nppreliension  or  detainer  of  persons  eliarprd 

lHh:ilili'  with  two  Win*'  imprisonment,  in  addition  to  other  pains  and 

V.,l<  aUo  :'i  G'-o.'  IV.  c.  81,  {  22,     This  seotkni  U  repMM  >r  0  C'*<^ 


•By   1  k  2 

(ten. 

ri'^wiing  jHTKd 

law 

l^naltics  inVu 

Jv.  c.;n.whi 
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rides  a  punishment  for  tfasM 


By  9  Gen.  IV.  c.  4,  a.  13,  (entitled  tlie  lluliuy  Act,)  prnvom  oudR-  aaoUc 
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11  0«o.  U.  e.  26,  and  24  a«o.  II.  c.  40,  if  five  or  mora  |inn>onK  muu^mltlo  to  rvwaa 
muf  reCailen  of  splritiioua  liquor*,  or  to  uMuult  ttiu  iiirormnnt  KgNiaat  tliura,  il 
it  fMoav,Uid  a&bject  to  tnuMporl&ttou  for  Mvcn  y«uni.  By  the  Ht«tat«  ISOvo. 
XL  9.  Si,  to  eoiiv«y  to  any  pnsoner  in  vuntody  fur  trvamin  ur  fi-louy  any  amw, 
iMatm»Mit«  orc«cap«  or  diBguiao,  without  the  knonUtlKc  of  the  )(aol«r,  thoajg>U 
aa  nca|w  ba  att«mpto(l,  or  ithy  way  to  aiifliat  euc-h  priKorior  U>  attvinpt  an  Mcapo, 
Uumgli  no  Mcapc  ba  actually  made,  ia  tvlony,  and  eiihjcfta  the  ufTundvr  to  tmiM- 
portatiun  li>r  aevun  yearn:  or  if  tlio  priwrniT  bn  in  cmHiiily  lor  pittil  Inrvrny  or 
otb«r  iurfriuroSvncu,  orciiuri^ed  wilhadolitof  lOU/.,  it  ik  tJicn  u  miMleineaiiour, 
pnntaliable  w  Itli  tiiii;  and  impriitODintiiil.'*  And,  by  Muvvral  Hpec-ial  ■Iatutei«,(/;  to 
raaouA.  or  attempt  to  rvwuo,  any  {iwrBon  committed  for  titu  olfuiKM.-*  vnuraeratod 
in  ilioM  actf,  IA  felony  witlto«t  bvnefil  (tf  clflrgy;  «pd  to  r*8ciH!,  or  alt^mpt  to 
nacHo,  iho  body  of  a  fetoo  executed  Ibr  tutird«r,  is  ftin^lo  felonv,  and  subject  to 
limiu|iort«tion  tor  kvpu  yoara.  Kay,  ovon  if  iiny  perw>n  bv  i-Iiarct-d  witli  any 
of  tb«  olT«iu-c«  Bgninnt  lliv  bUck-act.  9  Uoo.  I.  c-  22,  and  bpins  rvqiiiri^l,  by  order 
of  tJie  privy  council,  to  Nurrendcr  hinwdf,  nogl«ct«  ao  to  do  tor  fiirtv  dayit,  bulh 
bm  and  all  (hat  knowingly  con<»al,  aid,  aliot,  or  aucvour  liim,  aro  fulona  witliout 
fcamsflt  ofclvi-f^'." 

*7.  Aootlirr  capital  offence  against  public  justice  is  the  r*titmiit^  from  rajo^ 
inntporlatitm,  or  beiu);  seen  at  Wtre  In  Oreat  Uritain  before  (he  oxpirs-  ^ 
tion  of  ihp  lunn  for  which  th«  offender  whs  ordered  to  bo  transported,  or  had 
aarrvt^  lo  ininHport  himself.  This  is  mode  fVlony  without  bvncnt  of  clorur  in  " 
all  (-JtM-«.  I.y  ..lutiiU-o  4  ih-;.  I.  e.  11,  0  Geo.  I.  v.  If^I.  lt(  Giw.  II.  c.  16.  and  8&m>. 
III.  c  \!t.  aa  i»  aUii  the  oiwiHting  them  to  escape  tVom  aach  an  aro  convoying 
tfcem  to  the  port  of  transportation." 

2.  (nuek      n.  c.  U.  r»aH(UH.   Snlh<»IOnItt.i!.ia.>.n.)  « 

I  iRUsD.    <t».ii.cK.(!i>^.i  i;uw.ii.cu.  (BhckJUL) 


t ».  (IMlruTiM  ■> 


oftho 


bf  court-mBrtial.  having  obtai 

rrtirs  aidinfi  such  escape,  mre  puniitliaLle  u  felons. 

'  On  an  inilirlmrnt  under  Ihis  act,  the  offenee  of  deliferinit  instnimenti  of  esea] 
t  prisoDer  haii  bn?n  held  to  lie  coniplflc  lliou)Eh  the  prinoner  liitil  been  ponloned 
flSroce  of  which  he  vraa  conviolml.  on  conUilion  of  lnn«{>orUtinn  ;  anil  a  party  may  bo 
eoartclnt  though  there  is  no  evjilfnoe  that  he  knew  of  what  ollpnce  the  prisoner  bad 
Wn  ermvielPiL  Kex  v.  Shaw.  R.  t  R.  C.  C.  5:3t'>.  Tliix  set  appliex  only  to  cas«M  of 
■thai pi.  (Tillt'y'n  ra*e,  '2  Ix-oeh.  0ri2;)  and  a  ease  where  the  eonimitment  is  on  niBpicion 
only  w  Hit  within  it.  Grifnifa  cufr.  I  Leai-h.  ItiVt.  Thi»  act  appeara  virtually  to  M  rl^- 
pnjnl  by  4  liffl.  IV.  c.  ii4.  ».  43.  whieh  makeR  delivering  inxirumenM  of  encape  to  any 
ffMoner.  whether  he  actually  esca|>e  or  not,  a  felony  punishable  by  fourteen  yean'  traus- 

".Some  of  lline  actn,  aa  (hr  an  they  relate  In  the  exclusion  of  benefit  of  clergy,  and  to 
the  form  of  puniiliinenl,  are  ullert-d'  and  amended  bv  1  £  2  Ueo.  IV.  e.  88,  and  5  Oeo. 
IV.  c.  M. 

to  rewue  a  par 
lishnble  onlv  n 
Ubour.— C'nrrrr- 

By  Mat.  1  Virt.  c.  91,  }}  1  ^  ^  "nv  (lereon  reecuing.  or  allempf  ing  to  rnieue,  any  other 
pwwMi  who  khall  lie  rnmniitti'd  or  finind  iiuilly  of  murd<-T  oliall  be  liable  to  be  trane- 
fonrd  for  life,  or  for  any  tiuio  not  exceecliniE  hfleen  y<>ars,or  to  be  imprisoned  for  three ; 
•ad  now  penal  ■en'iludi-  ninv  !«•  >iul>iititute<r — Stew  \kt. 

"  Tb»»e  provi-ion*  are  virltiully  rriB-.d"!  by  ili.<  5  r„-n.  IV.  r,  M.  which  rerWea  and 
eDn»lui>t«  into  one  a<-t  the  litwri  ri'lnlivc  to  the  lran»|H>rUlion  of  olfcndi-m.  By  the 
SA  aalion  it  is  ena<l«l  Ihut  if  any  oll'endcr.  s.-nlcnml  or  onlcnxl  to  U'  transported  or 
tanishnl.  or  having  agreed  to  inii>sj>ort  or  liini<li  liiiiinelf,  shall  be  anerwards  found  at 
UrjT.  without  lawful  e.xcu'e.  Ix-tore  ili>' oxpiraiinii  of  the  tiTRi  of  iranB|>nr[Btionorb«niali- 
matU  b«  ■ball  luffer  di'ath  without  WncHt  of  >'leT|iv.  Dv  sert.  tM,  the  act  u  not  to 
•iiteodio  perw>TW  banished,  iindiT  thi<  lHIUeo.  111.  and  1  lieo.  IV.  c.  8,  for  blai^hemoua 
ta4  iadiUoD*  librls.  If  the  prisoner  can  oliow  such  rin'umitance«  of  poverty  or  aiekiMM 
wluefa  anount  to  an  abwlut.'  ini]><i«>il<ilitv  to  tnin<)>ort  himself  or  leave  the  kiufdom, 
bewOlaotbewitbin  theaet.  I  bench.  ;!W.  Ily  the  22il(ecl.or3Ueo.  lV.o.84.ar«WBid 
«f  ftit.  li  gtmi  for  proaecutinic  an  oflcnder  againit  the  act  to  convictinn.— OiiTrv. 

■■ -     repealed  by  »Ut.  4  ft  9  W.  IV.  o.  ST,  by  which  tlu*  oOaMa  k 
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8.  An  eighth  is  tliat  of  taking  a  reward  under  pretence  of  helpina  the  owner  to 
his  stolen  goods.  This  was  a  contrivance  carried  to  a  great  length  of  ▼illaiiiv  in 
the  beginning  of  the  reign  of  George  the  First;  the  confederates  of  the  felonft 
thas  disposing  of  stolen  goods,  at  a  cheap  rate,  to  the  owners  themselves,  and 
thereby  stifling  all  further  inquh*y.  The  famous  Jonathan  Wild  had  under  him 
a  well-<lisciplined  corps  of  thieves,  who  brought  in  ail  their  spoils  to  him,  and 
he  kept  a  sort  of  public  ofHce  for  restoring  them  to  the  owners  at  half-price. 
To  prevent  which  audacious  practice,  to  the  ruin  and  in  defiance  of  public 
justice,  it  was  enacted,  by  statute  4  Geo.  I.  c.  11,  that  whoever  shall  take  a  re- 
ward under  the  ])retence  of  helping  any  one  to  stolen  goods  shall  suffer  as  the 
felon  who  stole  them,  unless  ho  causes  such  principal  telon  to  be  apprehended 
and  brought  to  trial,  and  also  gives  evidence  against  them.  Wild,  still  continu- 
ing in  his  old  practice,  was  upon  this  statute  at  last  convicted  and  executed.(m)* 

9.  Receiving  of  stolen  goods,  knowing  t/iem  to  be  stcleny  is  also  a  hich  misde- 
meanour and  affront  to  ]>ublic  justice.  We  have  seen  in  a  Ibrmer  chapter^^a) 
that  this  otfeiicc,  which  is  onl}''  a  misdemeanour  at  common  law,  by  the  atatote 
8  &  4  W.  and  M.  c.  1),  and  5  Anno,  c.  81,  makes  the  offender  accessory  to  the  theft 
and  felony.  But  becauHo  the  accessory  cannot  in  general  be  tried,  unices  with 
the  principal  or  after  the  principal  is  convicted,  the  receivers  by  that  means  fire- 
quently  eluded  justice.  To  roinody  which,  it  is  enacted,  by  statute  I  Anne,  c.  9, 
and  5  Anne,  c.  31,  that  such  receivers  may  still  be  prosecuted  for  a  misdemeanoiir, 
^13^1    and  punished  by  fine  and  imprisonment,  ^though  the  principal  felon  be 

•J  not  before  taken,  so  as  to  be  ])rosecuted  and  convicted.  And,  in  ease  of 
receiving  stolen  lead,  iron,  and  certain  other  metals,  such  offence  is,  by  statate 
29  Geo.  II.  c.  80,  ])unishablc  by  transportation  for  fourteen  years.(o)  So  that 
now  the  prosecutor  has  two  methods  in  his  choice:  either  to  punish  the  receiven 
for  the  misdemeanour  immediately,  before  the  thief  is  taken,(|9)  or  to  wait  till 
the  felon  is  convicted,  and  then  ])uuisli  them  as  accessories  to  the  felony.  Bot 
it  is  provided,  by  the  same  statutes,  that  he  shall  only  make  use  of  one,  and  not 
both,  of  these  methods  of  ]>uniHhment.  By  the  same  statute,  also,  29  Gea  IL 
c.  30,  persons  having  lead,  iron,  and  other  metals  in  their  custody,  and  not  giving 
a  satisfactory-  account  how  they  came  by  the  same,  are  guilty  of  a  misdemeanour, 
and  punishable  by  fine  or  imprisonment.  And,  by  statute  10  Geo.  III.c.  48,  all 
knowing  receivers  of  stolen  plate  or  jewels,  taken  by  robbery  on  the  highway. 
or  when  a  burglary  accompanies  the  stealing,  may  be  tried  as  well  before  tf 

(«)  Sen  Ktat.  6  Geo.  I.  c.  £1,  h.  9.  (•)  S«^»  nbo  ntnt.  2  Qro.  III.  c.  2K,  ■.  12,  fa-  tlw 

{";  Sw  pa^  3S.  of  rt'colrvn  uf  pmiM  hUAfsa  bj  tmnilMMta,  Ac.  in 

KP)  FiMtrr,  873. 


punishable  with  trnnsportation  for  life,  nnd  previous  imprisonment  for  any  term  not  ex- 
coeiling  four  y<'ai-s :  nnd  now  jM-nal  sorvitu<le  may  be  substituted. — Stewabt. 

"  In  Kex  r*.  I.edI)iti«T.  H.  A  K.  C.  C.  70.  a  i)oliceK)fficer  was  indicted,  under  4  Qpto. 
I.  c.  II.  {[  4,  for  taking  inon4>y  under  the  pretence  of  helping  a  person  to  goods  stolen 
from  liim.  ami  convieted  of  felmiy,  tliougli  the  officer  had  no  knowledge  of  the  felon, 
and  t)inii;;li  lie  ])Ossessed  no  |)ower  to  a[»prehend  the  felon,  and  tliough  the  property  was 
never  n-stored  and  tlie  ot!io<'r  had  no  power  to  restore  it. 

By  statute  7  «fc  8  (leo.  IV.  e.  -.»,  ^  "»s,  it  is  enacted,  "That  every  person  who  shall  co^ 
ruptly  take  any  money  or  reward,  directly  or  indire<*tly,  under  pretence,  or  upon  account 
of  lielpin*;  any  person,  to  any  chattel,  money,  valuable  security,  or  other  proiieity  wlutfr 
soever,  which  sliall  hy  any  felony  or  misdemeanor  have  been  stolen,  taken,  obtained,  or 
converted  as  aforesaid,  shall  (unless  he  cause  tlicotfender  to  be  apprehended  and  brought 
to  trial  for  the-s^mie)  Ite  guilty  of  f«>lony.  and.  being  convicted  thereof,  shall  be  liable, at 
the  discretion  of  the  court,  to  W  tran^jiorted  beyond  the  seas  for  life.  Of  for  an)*  term  not 
h*ss  than  seven  years,  or  to  he  im])risone(l  for  any  term  not  exceeding  four  years^and,  if 
A  male,  to  h(^  once,  twice,  or  thri<-e.  puhlicly  or  ])rivatcly  whipped,  (if  the  court  shall  so 
think  tit.)  in  addition  to  such  imprisonment." 

Hy  \  ii\),  advertising  a  ri»war<l  for  the  return  of  any  stolen  property  whatsoerer,  which 
shall  have  hcen  stolen  or  lost,  purporting  that  no  questions  shall  be  asked,  or  printing 
Huch  n<lvertisements,  ren<lers  tin*  otf ending  imrty  liable  to  a  penalty  of  fifty  pounds,  and 
full  costs,  to  any  person  who  will  sue  for  the  same  by  action  of  debt.  This  act  irpoak 
tlie  2/)  (reo.  II.  c.  ;»().  ^  I,  a<«  far  as  relates  to  the  advertining  rewards  for  stolen  goods. 

Th<*  4  (ieo.  I.  c.  1 1,  ^  4,  relating  to,  and  the  1  Geo.  IV.  c.  115,  diractmg,  the  degraa  of 
puni^^hment  for  this  ollencc,  are  also  re])caled  by  this  statute.-   ^ 
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lO]  vvnuc  wnoNGs.  ut 

tb«  conviction  of  tho  principal,  and  whothor  he  be  in  or  ont  of  cutod;^, 

r  flonvictod,  shalt  be  adjudgod  guilty  of  felony,  knd  transported  for  foar> 

■o««.'* 

or  a  nature  somowhat  similar  to  the  two  last  is  the  offence  of  fA^  bete, " 

is  where  tho  party  robbed  not  only  knows  the  feton,  bat  also  takes  his 

•gain,  or  other  amends,  upon  agreoment  not  to  prosocnte.    *Thia    r«]M 
|«ently  cnllod  componnding  of  felony,  and  fonneHy  was  keld  to    >■ 
•  man  an  accessory ;  bat  it  is  now  punished  only  with  fine  and  impriaOD* 
[q)    This  porrcrsion  of  jasttco,  In  the  old  Gothic  constitationa,  was  liabU 

most  Bovcro  and  infamoas  panishmont.  And  the  Salic  law,  "latrotii  MM 
■  habuit,  qui  furtum  ctlare  vellet,  et  ooculU  tint  jvdiee  ctmpoiitionem  ^lU  a4- 
•■"(r)  By  stntuto  25  Goo.  II.  c.  86,  even  to  advertise  a  reward  for  the  r^ 
f  things  stolon,  with  no  questions  nskod,  or  words  to  tho  same  pvrpml^ 
ta  tho  advertiser  and  tho  printer  to  a  rorfoitoro  of  60^  each. 
Common  6(Trr«rry  I B  thooftonco  of  fh>qaontly  exciting  and  stirring  tip  saHi  * 
larrcls  between  nis  mnJGsty's  subjects,  cither  at  law  or  othorwise.(s)"  Tb* 
imant  for  this  offence  in  a  common  perwn  ia  by  Una  and  impriaonmont; 
the  offondor  (nx  is  too  frequently  tho  cose^  belongs  to  the  pronssion  of  tba 

barrctor  who  is  thus  able  as  well  as  willing  to  oo  mischief  ought  also  to 
■bled  fVom  pmctiHtng  for  the  futnro.(0  And  indord  it  is  enacted,  hf 
B  12  Geo.  I.  c.  2!),  that  if  any  one  who  hath  been  convicted  of  forgeiy, 
y,  subornation  of  pcTJury,  or  common  barretry,  shall  practise  as  an  t^ 
',  Boticitor,  or  agent,  in  any  suit,  the  coart,  npon  complaint,  shall  examine 

■ummary  way,  and,  if  proved,  shall  direct  ths  offender  to  be  transported 
ven  vcant.  Hereunto  may  also  bo  referred  another  offence  of  equal  m»- 
'  an<{  aiiitacioiisnt'sx.  that  of  nueing  another  in  the  name  of  a  Sotitiona 
iff;  cither  one  nut  in  hoini;  nt  all,  or  one  trho  is  ignorant  of  the  suit.  This 
s,  if  committed  in  any  of  (ho  king'f  superior  courtB,  is  left,  as  a  high  con- 
,  to  he  punished  nt  their  discretion.  B»t  in  courts  of  a  lower  degree,  where 
imo  i«  equally  jiernieious  hut  tho  authority  of  the  judtfca  not  cqaally  ox- 
e,  it  i*  directed,  l>v  statute  H  KIi'e-  e-  -,  to  oe  punished  by  six  months'  im- 
mont,  and  Irehle  iiamaires  to  the  jxirty  injured. 

Slaintonaneo  is  an  DtTenee  that  bears  a  near  relation  to  the  former,  beings 
cious  intermcd<lliii<;  in  a  suit  that  'no  way  belongs  to  one,  by  main-  r,|oi: 
H  or  ftsfisting  either  parly,  with  mimey  or  otherwise,  to  prosecute  *- 
•nd  it  ;i«)  a  prailiee  that  »fl«  greatly  encouraged  by  the  first  introduction 
t.(H-)  This  IS  an  otre.iec  si;ainst  public  justice,  a«>  it  keeps  alive  strife  and 
ition,  ami  perverts  tlic  rctiieilial  process  of  tho  taw  into  an  engine  of  op- 
>n.  A  mi  Uiereforc,  hy  tlio  Roman  law,  it  was  a  species  of  the  crimen  fam 
?r  iut"  any  eonfederney,  or  do  any  act,  1o  support  another's  lawsuit,  by 
■,  wiine^r-es.  or  paironai^e.(j)  A  man  may,  however,  maintain  the  suit  of 
.11  ■■•v.  r  c  fa.  CilbM  31*. 

r  »etit  m'nii'^oil  nl-nve  are  mostlv  reptvlcd  bv  iator  acts  which  sre  nearly  rimilar 
B,    .-*«"l  *-2iM«.  IV.c.T.^;  7JtH0(^.  IV.c.;?.!;  Sdpo.  IV.  c.  24.— Cbittt. 
iBt.  1-1  i  li  Vict.  c.  1l"l.  J  1-1,  nn  nn  iiirliclment  Ttr  jointly  rt>oei ring  any  properlT, 
I  gitlty  of  ••■|)iirali"ly  receiving  mny  b«>  convieKni.     Separate  arc««<onea  snd  re- 
Bujr  \*  infludi-d  in  the  anme  iniliciment  in  the  uhscnco  of  the  principal  felon. — 

ionx.  pmpn^tinK  ctiI  rpports  and  oalum- 
-!>.  whvreliv  di<e<inl  and  diMjuiel  nuy  nwoe 
nV^libour..  mav  |.r,>i«-rlv  W  r..iik..l  und.T  the  head  BorwtrT.  1  Inil.  368.  1 
P.  r.  ■1A:\.  i^  1  lliile.  V.  I-,  c.  T..  IW.  .Khr.  Biirretr>-.  1  Ruwell.  185.  on  this 
,  «»♦  aim  th"-  r.w  of  lUrrfiry.  8  To.  K.'p,  Wd.  b.  No  one  can  be  oonricted  for  a 
let  of  b«rn>try ;  for  every  indielmi-nt  fur  that  (ilTeneti  niu«t  charse  the  deft-ndsnl 
fBg  a  ammim  barretor.  In  a  l;ito  i^->e  in  tho  Kin^c'*  Bench,  where  an  attomejr, 
:  aajr  eorrupt  or  unworthy  motive*,  preparnl  a  upeeial  ca«e  in  order  to  take  the 
of  the  court  upon  the  will  of  *  totalor,  and  luggesled  several  facts  whieh  had 
MtaUan,  he  was  held  to  >>e  fniiltj  of  a  contempt  and  lined  30L    A  r*  Qsam,  B  Ik. 
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his  nosr  kinsman,  ncrvant,  or  poor  neighbour,  out  of  charity  and  compusioD, 
with  impunity.  Otherwise,  the  punishment  by  common  Ut  ie  fino  and  im- 
prison men  t,(y)  and,  by  the  Matute  ii  Hen.  VJlf.  c.  9,  a  forfeiture  of  ten  pound*, 
r'  13.  Champerty,  eampi-partitio,  ia  a  B])ecieH  of  maintenance,  and  puniahcd  in 
the  same  nmDncr;(2)  being  a.  bargain  with  a  plaintiff  or  defendant,  carapiim /Mr- 
tire,  to  divide  tlie  land  or  other  matter  sued  for  between  them,  if  they  prerwl  il 
law :  wiiereuiion  tlie  ehampertor  is  to  carry  on  the  party's  suit  at  nis  own  ei- 
pcn8C.((i)  Thus,  champart,  in  the  French  law,  eigniliea  a  similar  division  of 
profits,  being  a  part  of  the  erop  annually  duo  to  the  landlord  by  bargain  or  ciu- 
tom.  In  our  senne  of  the  word  it  stgnifics  the  purchasing  of  a  anit  or  right  of 
Bueing;"  a  practice  so  much  abhorred  by  our  law,  that  it  ia  one  main  resMO 
wliy  a  chose  in  action,  or  thing  of  whicJi  one  hath  the  right  bat  not  the  posse*- 
siuu,  ia  not  aNt>ignable  at  common  law;  because  no  man  should  purchase  any 
pretence  to  sue  in  another's  right."  These  ]>e8ts  of  civil  aocicty,  that  are  jw 
petually  endeavouring  to  disturb  the  repose  of  their  neighbours,  and  officioa»ly 
mterfcring  in  other  nicn'a  quarrels,  even  at  the  liazard  of  their  own  fortanw. 
were  aoverely  animadverted  on  by  the  Boman  law,  "  qui  improbe  coeunt  in  alina» 
litem,  ut  quiequid  ex  condemnatione  in  ran  ipstHS  redactum  fuerit  inttr  eot  comm*»- 
cantur,  lege  Julia  de  ri  privnta  tenentur;'\b)  and  they  were  punished  by  the  for 
*1361  l*'''''^'''^  "^  ^  third  part  of  their  goods,  and  perpetual  *infamy.  Uitherlo 
J  also  must  be  n^ferred  the  provision  of  the  statute  32  Hen.  V III.  e.  9,  thit 
no  ono  shall  sell  or  purchase  any  pretended  right  or  title  to  land,  unless  tbo 
vendor  hath  received  ihejirofitM  thci-eof  for  oncwliolc  year  before  snch  grant,(ir 
hath  been  in  actual  possession  of  the  laud,  or  of  tho  reversion  or  remainder,  on 
pain  that  both  purchasor  and  vendor  shall  each  forfeit  the  value  of  anch  lanil  to 
tho  king  and  tlie  prosecutor.  'Ihcsc  offences  relate  chiefly  to  tbo  rommcDce- 
mcnt  of  m'i7  suits:  but 

14.  The  compouHiling  of  informations  upon  penal  atatutes  ia  an  offence  of  u 
equivalent  nature  in  criminat  cauwu.and  is,  besides,  an  additional  misd ernes noor 
against  public  justice,  by  contrihutin)^  to  make  tlie  laws  odious  to  the  propl*. 
At  oneo,  therefore,  to  discourage  malicious  inlbrmers,  and  to  provide  that  of- 
fences,  when  once  discovcri^d,  ehall  be  (Inly  prosecuted,  it  ia  enacted,  by  Btstat* 
18  Kliz.  c.  5,  that  if  any  person,  inibrnung  under  pretence  of  anj-  penal  1«. 
makes  any  composition  without  leave  of  tlie  court,  or  takes  any  money  flf 
promise  from  the  defendant  to  excuse  him,  (which  demonstratee  bis  intent  in 
commencing  the  ])n)sccution  to  be  mcivly  to  serve  his  own  ends,  and  not  Ut 
tlie  public  good,)  he  bhiill  tbrfcit  iVL,  sliall  stand  two  hours  on  the  pillory,sn<l 
shall  be  fori'vcr  disabled  ti»  sue  on  any  popular  or  penal  statute." 

15.  A  wns})iracy  also  to  indict  uii  innocent  muu  of  telony  falsely  and  n* 
liciously,  who  is  accordingly  iiulictcd  and  acquitted,  is  a  tiirther  abase  and  pt- 


"•See  I  n.iwk.  P.  C.  r.  .1.  Co,  I.itt.  .">i>H,  I  Russdl,  ITfi.on  thinsubjeet.  The  dial inrtion 
between  niuinleminoe  niiil  chiimiKTty  cePUis  to  be  thin:  where  there  ia  no  agreenm)  <* 
divide  tlie  Ihinj!  in  suit,  lln'  jmrlv  intermeddling  is  (luilty  of  mainlenance  onlv;  km 
where  he  Hlii.iiluti-s  t«  n^ceive  ].iiri  of  Iliu  tliinn  in  i-uit.  lie  i*  guilty  of  chami-erij.  h 
seems  tliiit  rcsiirliiii;  to  iiiiichiiii-ry  niiil  rontrivQUi-es  in  oitler  to  moke  s  part;  inlifwl^J 
in  u  vuit  u  wiiiK-^^s  on  liio  iiiu),  uuKuiiils  to  niuintonanee.  Bell  vt.  Smith,  t  D.  i  K- 
»*f>:  5  B.  A  C.  lsM._(ii]TTi- 

"If  an  attoniey  ]rr.i>.iul 
would  amount  to  cliniiijMTl; 
326.— UuiTir. 

**  This  statute  doen  not  fiM'ly  lo  nlF.nrei  ro^iait>te  only  before  mofiiRtnite*,  (1  B.  4  A 
282:)  it  ftii)>lii!s  only  lo  cimini'-n  inlViruii-r'.  on<l  not  lo  cam's  where  the  [ipnslty  t*  fiimW 
the  iMirty  itricveil.  1  Sidk.  'M.  '2  Iluwk.  ST!'.  The  taking  the  penuliv  is'  an  DfTriH* 
within  tho  net.  th<»i;:1i  tlicro  is  no  iiilion  or  pmcpedintt  for  it.  Rush.  A'  R.  C.  C.  C4.  i 
Burn,  J.  24lh  i^i.  f'l.  A  iuiii(.c  of  mtion  n'<|uirp(l  by  a  penal  statute  in  no  oommwK*- 
mcnt  of  the  Buil.  no  us  to  t-ul'jiH'l  flu-  |>liiiiitlff.  or  his  agent,  toanaltarhmrnt  foraltenpt* 
ing  to  eompounil  an  otR'nee  jirevimis  lo  the  Buinu  out  of  the  writ.  S  Ua.  Hep.  "fll.  it » 
the  mode  of  obtaining  leave  to  compound,  ice  Tidd'a  Prao.  8th  ed.  flOIr— CMitTT. 
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Tsnion  of  pnhlic  jii«ti«i,'*  for  which  thti  piirty  iojiirwl  may  cither  haTO  a  ciril 
anion  by  vrril  of  c(>DJtpiracy,  (of  which  wu  «ptiko  in  the  pTvcnling  txx>k,)(c)  or 

'  *n»  bMUBca  noinUd  oat  by  Ul«lMninH  mminniiUtor  in  nnt  llu' only  ono  in  whiolt 
paitliM  mn  be  indicted  for  m  maniraoy  -,  mnil  it  idbj'  ho  ■tatml  m  b  i;ffniTnl  nil«  th«t  all 
MafwlorMW*  wnngMlf  ID  pr^uaio*  mioIIkt  uv  mlaiU'oivMiourn  at  dnnmoti  law,  and 
todiruhla  Bcoordiaicly,  wbctnor  the  inl«ntian  im  to  injure  bii  proprrty.  Iti*  jwrnon,  oi  bit 
ebarvt«r.  titue  1  Utiwk.  r.  TS.  a.  S.  But  »<>  indictnieiil  lim  lor  outiauiriutf  to  oommil  k 
civil  trt^i^vM  xn  a  i>r«iuTrn  to  Uko  pimi-,  Ihnugb  QflWt«d  in  tlio  night  and  with  dMtnio- 
dTf  wwH^n*.    13  Koit.  23)<. 

Tb*  uminre  of  ooMiipirt<7  U  not  oonflnnd  tn  Ihe  |>n>Jii(Ilcin9  a  partlnulor  Individual  ■  it 
MOT  b«  la  ituom  puUifl  liMe,  to  ^pct  puliht?  bralth.  la  vioiato  public  iwlicjr.  to  iiwult 
^■Mio  jnrtiMi.  or  lo  do  Mr  act  In  ilM>ir  lll^^ul. 

Tbara  w*  HMiiy  cmw  in  which  llio  ant  iUvif  noulit  not  ba  coffiiintil«<  by  Uw  if  don«  hr 
M  dnKl*>  {KTBOti,  which  hMmnm  the  iiuhj«ut  of  indii^ttDiMit  itbrn  sOccIhI  by  wvorml  with 
•ioint  tieugn.  6T.  H.  6M.  Thii*.  vteit  iivrwiiiatieiidiiigtihi'AtrebMa  right  loaxprvM 
U  diiu|>(>roliation  of  the  lucoa  nctnl,  or  a  prtformM  on  the  ■tafe,  but  if  *prci«l  pr»- 
-^ooalf  at^ree  l«  cwiidMnn  k  pliiy  or  libu  lui  aclnr,  thf^.v  will  bv  guilty  of  conHpiring.  S 
ttnp.  3^**.  In  th«  Ra>n  of  worlcmm  rfftuinii  (o  prom>i|  anl<>u  ibr-y  r*«<>lvu  U)  advanoA 
it  ii  rloar  that  any  onr  of  tlinn  niffht  *iiigly  aot  on  Ihii  detvraiinBUon  ■.  but  It 
J  wltoo  it  follfiw*  from  a  pUn  prtwonoi^tM  liy  many,  fi  1'.  U.  (tSti.  8>e  tba 
■IMut*  *•  to  rumbinationa  among  workmen,  in/ni.  Tbom  am  «th*>r  cmpii  in  which. 
tbouK-h  tb^a.'l  uuiy  hy  .ii..r,.IK  .■mi.im.l,  11  i.  M.."(   il!._-al.  .■xcn-t  "ii^  tli.- (.-nuind  of  eon- 

V  '      '  ■  ■        ■  ■■■■■.,,      And 

M,,|,,»fut 

afr(win>'iii  uii'l  jkii  nri  Iho  nil  wtin'h  follows  it:  Itie  latlvr  is  but  t-vUlent*  i)f  the  foriner. 
t  Burr.  •.'•XI.     :i  Hiirr.  l.ii:!. 

To  0011111111110  H  ('nii!i]iira<-v.  on  oiitorviHl  in  the  text,  there  musl  be  nt  lra«t  two  penona 
implirniiHl  in  it  :  :>tid  a  liu-Uud  nnd  wife  rannot  be  guilty  of  it.  1  Hiiwk.  c.  72.  i.  9.  If 
all  tlie  |MT«'iis  in  till'  incliL-tiiifnl  l-e  arquitlod  except  one,  and  the  indictment  do  not 
lav  tlie  offt-nte  ha  commit iiil  Joinllv  with  other  persons  unknown,  no  judgiupnt  can  b« 
e^iM^l  on  •ii'-lioiie.  rog.h.  'ii^.  :t  Burr.  I2ti2.  12  Hod.  202.  But  one  conspirator  may 
be  trini  !'in»:lv :  n^  if  the  olh<'r<<  hnil  fxca^^.  or  died,  before  the  trial  or  the  finding  of 
the  Mil.  b.'  m".iv  !»■  onnvi.lerl  nlone.  1  Sim.  103.  2  Stra.  1227.  It  it  no  otfenco  lo  con- 
spire to  pr.>^.-.iil.'  n  pi-liy  |..>r;«>ii.     I  S:ilk.  174. 

It  i*  not  neci-.-sarv  to  con-'titule  the  ofti'nce  tlint  any  act  shoul'l  hp  dnti'-  in  punmance 
of  the  con-i.ira<y.  (:;  Ur-l  !Uvm.  Il(57.  K  Mo<l.  321.  I  Salk.  Hi.  I  Bio.  Kop.  392,)  or 
that  any  party  wn.*  nctiiiilly  injuri-<l.     1  I.onc)i.  IS9. 

Conspimcie*  and  r-inl'iuiimM  amnnp  ic-rtmen  for  a  long  time  enprowcd  the  attention  of, 
kod  i*r|il<'xe"l,  the  legislature.  I'ntil  the  pLu^ins  of  the  f><!po,  !V,  e.  l'.?.'.  the  common 
law  r'-laiive  to  "urh  an  otlciire  wns  com<ideri'<I  defet^Iive.  Thin  act,  hoiierer,  repeal*  all 
the  former  net'  on  the  Ku)j»'l  of  such  com  hi  nnt  ions  and  leaveii  the  oflence  an  it  befbro 
Hood  at  c"'mm'>n  hw.  However,  hy  the  ;<d  wclion.  if  a  person,  hr  force,  violence,  threats, 
or  ot"! motion,  comj^i'l  ony  i"'rw>ti.  hiretl  or  employe"!  in  any  trade  or  businefw.  to  depart 
fmtn  iii*  hiritiff  or  empl-iyment.  or  obMtruet  him  from  returning  to  his  work  beforo 
fin>h^i.  "'■  |.r.-vi-iit.  or  enilcHvour  to  prevent,  any  person  from  liirinfi  himself,  or  from 
•erupting  ■■inploi  m.'nt ;  or  liy  force,  or  threat!'.  Ac  nioiii<t  another  in  hi>"  j>ermn  or  pro* 
prtT.  to  mdui  e  him  lo  Income  a  member  of  niiy  club  or  as^ocialion.  or  lo  ronlribule  to 
any  'mmm-m  fund,  or  tn  pny  any  fine  or  |>enalty.  or  on  account  of  his  not  Monginf  to 
mij  partiruUr  riiiK  or  n"""cinlioii :  or  not  Inivin^  contribute<l.  or  having  refused  to  con- 
tril-Qie.  lo  any  ri'nimon  tund.  or  lo  pay  nny  line  or  i>ennlly:  or  on  aecotint  of  his  not 
haT:nr  erjmpli"!.  "r  of  refii^ina  lo  (■omply.  wilh  any  regulation",  Ac.  mnile  to  obtain  an 
fcivsn^*',  or  (1  ri"hice  thi*  rale  nf  wnye?,  or  to  Ir^wn  or  aller  the  hours  of  working,  or  to 
i^^^^^^•^  r.t  .ih.-r  ill--  nuiiiiriiy  of  nork :  or  t"ri'f;iil.iie  the  mode  of  currying  on  anymanu- 
(»rtnr-.  Iraih'.  or  Ipu-in-'—.  in  llie  mimHgement  llieri-of;  nr  by  vinlence,  or  thrmta.  or  ob- 
«rwtiT.  forcf  any  i-r-iin  cirryiiig  on  any  liu-iin'^s  to  m.ike  any  alteration  in  his  mode 
of  rsrTyinK  on  •mil  l-ii-iiu-^".  or  to  limit  hi-  mmilier  of  workmen ;  such  offender  and  hia 
n-r.  .Mirie*  mny  l-e  iniiiri'oni"!.  witli  or  hiIIioiii  Imrd  Inlwiir.  for  not  esep.illng  three  c»- 
l«>dar  months.  By  w-c-i.  4.  I'cr'-oiii  may  nii-'-t  (o;:i>ilier  for  the  sole  puq^we  of  roniulling 
■poo  and  detartnining  tlie  riile  of  wag.-^.  or  houi-«  of  work,  nn'i  may  enter  into  an  agr*e- 
Ment  foe  framing  the  role  of  wnp-"  or  hour?<  of  work.  And,  l.y  sect.  5,  the  maatera  of 
woriiBien  may  do  the  >.ime.  Ity  fcet.  '•.  oH'onilers  against  the  act  may  be  ealled  on  to 
eve  erid*!!**  for  the  king,  or  pro«et-iite  nn  inrnrmer  on  any  information  exhibited  ntxlor 
a*  act.     fdict.  7  givea  a  summary  proceitling  before  a  inagiatrate  for  an  oflbnoo  und» 

4I« 
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tlie  conspiratorB,  for  there  must  be  nt  lenflt  two  to  fbrm  a  conspiracy,  may  bs 
indicted  at  the  suit  of  the  king,  and  vcro  by  the  nntient  common  law(il)  to  re- 
ceive what  is  called  the  villenous  judgment,  tw.,  to  lose  their  tiberam  legem,  whcr^ 
by  they  are  dincrcditcd  and  diaabled  ub  jurors  or  n-itneBScsj  to  forfeit  their  goodi 
and  cliatteis,  and  luude  for  life ;  to  have  those  lands  wasted,  their  houses  rased, 
their  trees  rooted  up,  nnd  their  own  bodies  committed  to  priBon.(«)  Bat  it  no* 
*1371  ^^  ^^^  better  opinion,  that  the  villenous  judgment  is  by  long  'disuse  be- 
■I  come  obsolete,  it  not  having  been  pronounced  for  some  aecs;  bat  instead 
thereof,  tlie  delinquents  ore  usually  sentenced  to  imprisonment,  fine,  and  pilloij- 
To  this  hcud  may  be  I'cterred  tlio  ofienee  of  sendmg  letters  threatening  to  ac- 
cuse any  person  of  a  crime  punishable  with  death,  transportation,  pillory,  or 
other  infamous  punishment,  with  a  view  to  extort  from  him  any  money  or  other 
valuable  chattels.  This  is  punishable,  by  statute  30  Geo.  II.  c.  24,  at  the  dis- 
cretion of  the  court,  with  fine,  imprisonment,  pillory,  whipping,  or  transporta- 
tion for  seven  years." 

16.  The  next  oflcncc  agninat  public  justice  is  when  the  suit  is  past  its  con- 
menccmont,  and  come  to  trial.  And  that  is,  the  crime  of  wilful  and  corrttpt 
perjury :  which  is  defined  by  Sir  Edward  Coke(/)  to  bo  a  crime  comraitted 
.  when  a  lawful  oath  is  udmrntiitered,  in  some  judicial  proceeding,  to  a  penoa 
who  swears  a^ilfutly,  absolutely,  and  falsely  in  a  matter  material  to  the  issae  or 
point  in  question.  The  law  takes  no  notice  of  any  perjury  but  such  as  is  com- 
mitted in  some  court  of  justice  having  power  to  administer  an  oath;  or  befbn 
some  magistrate  or  proper  officer  invested  with  a  similar  authority,  in  som* 
proceedings  relative  to  a  civil  suit  or  a  criminal  prosecution  :  for  it  esteems  iD 
other  oaths  unnecessary,  at  least,  and  therefore  will  not  punish  the  breach  of 
them."  For  which  rc:i.wn  it  is  much  to  be  questioned,  how  far  any  roagistnU 
is  justifiable  in  taking  a  voluntary  (T^favtt  in  any  oxtrajudiciaL  mattcr,asii 

(')  Bn.  Atr.  til.  0.»i.imr»,  2H.  (•(  I  lUitk.  P.  C.  ItO.  (/)■  bM.  Ut. 

"  By  Stat.  C  £  7  Vict.  o.  llil,  a.  3,  also  the  publiKhing.  or  threatening  to  publith,  a  liM 
or  propowinp  to  nli^tnin  from  publi»liin)i  any  thing  with  intent  ta  extort  monej  or  lU 
appointment  or  ofHoo  of  jn-uSt,  is  jmniHliablo  by  imprisonment  for  any  term  not  ezeaco- 
ing  threp  yean. — lStewart, 

"  And  no  brench  of  an  onth  nioile  in  a  mpre  privnte  cxtncem,  aa  in  entering  intoacM- 
tract,  liovritver  mnlicinus,  in  an  indictahio  ott't-nce,  but  can  only  be  redressed  m  an  KtiM 
for  the  individual  iiynry;  nor  can  any  ci'iniinal  proceeding  be  maintained  for  the  tioIi- 
tion  of  an  oalk  Iiiki-n,  hnn-ever  Kolomnly,  to  iierforui  an^  dutiet  in  future,  though  lb* 
offence  will  Iw  hijihly  n^'gravali'd  by  tlio  breach  of  an  obligation  bo  sacred.  3  InsL  161 
II  (*o.  Reii.  OR.  And  ev<-ii  where  an  onth  is  required  by  an  act  of  parliament  in  an  m* 
Iraiudieial  proceeilinj!,  i)ii>  bi-each  of  that  obligation  dnes  not  «eem  to  amoont  to  pe^urf, 
nnlraa  the  sUtHt<>  <Hintiiln  un  exjirewi  provision  to  that  efl'ect.  And  it  seema  an  indict- 
ment for  iH-ijuo'  >»  not  Nustiiiniililit  on  an  onth  taken  before  the  bouse  of  commoni.  M 
they  have  not  any  pouer  tn  adminlitter  an  outh,  unlenH  indeed  in  those  partieular  can* 
in  which  an  express*  iiuwcr  in  granteil  to  them  by  iitnlute.  But  it  ia  indictable  to  saM 
falsely  in  any  court  of  e<|uity.'(l  Le:ich.  50.  1  Sid.  418,)  any  eccleaiaatical  court,  [Cto. 
Elis.  (Mi,)  and  nny  other  Invrful  rourl,  whether  it  be  of  record  or  otherwiM.  Hawk,  k 
1,  c  ti9.  a.  3.  So  a  ftibw  oath  Kultjeet!!  tlie  offender  toall  the  penalties  of  peijuTy.  thoogh 
it  l>e  taken  in  a  ^t.-^te  of  the  jirooetHlint!!!  when  it  does  not  influence  the  fin^  judpneat. 
but  only  afli-i'tH  Mime  interni<-<lluti'  Ktep  to  be  taken  ;  tfaiu,  if  a  man  offering  to  bail 
another  hwcum  bin  prn|ieriy  to  be  f.nviiler  tbnn  it  Ik,  in  order  to  he  recwvad  an  a  luretT, 
(Cro.  Car.  140.)  or  if  he  Htreiirs  Iu1m>Iv  before  a  mnpstrate  to  induce  him  to  oomjMl 
annthrr  to  And  xuretieH  for  tin-  |M'iire.  '  Hawk.  b.  I,  c.  til).  ■.  3. 

The  parly  must  lie  liiwfiilty  i<vri>ni ;  ami.  oh  lUiove  observed,  the  perron  br  whom  tha 
nalh  19  adniiniKloreil  must  liiive  eoiiiix-lent  authority  to  rcreive  it.  And  therefore  na 
fiilse  Hwearing  before  iiidiviiliiuls  aeiinic  miToly  in  a  private  cnpacltj,  or  before  otSrcn 
wiin  have  no  le^l  jurist  1  let  inn  to  adniiniKtcr  tlie  particular  oath  in  question,  will  amount 
to  the  ottenee  of  [x'ljiiry.  ^t  Innt.  liili.  Cro.  C.  C.  Tlh  ed.  G2G.  And  though  the  oSmt 
alandii  enlournhly  in  the  situation  whii-h  confers  a  power  of  receiving  an  oath  on  aoch  aa 
oc<-ai>ion,  if  in  fact  he  iinot  duly  apiHiinleil.  the  proceedings  will  be  of  noarail,  (Id.  ibkL 
3Cump.  4.12.  WoodV  Iiist.  -l:!')'.)  f»r  though  it  isnuffieient  primahcie  toahowtlMoats^ 
rible  riiiineily  in  whieh  lie  acted  when  the  oath  wns  taken,  the  preaumplion  may  be  f» 
butted  bv  other  evid>-nee.  and  the  defeudnul,  if  he  succeed,  will  b« aatulad  toaaaeqait 
tal.    3  Ciunp.  432;  »oe  id.  <Jli.— CniTrr. 
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ow  too  fVeqaent  npon  orery  jielty  occasion ;  iince  it  ia  more  tlian  pOMible 
kst  by  such  idle  oatba  •  man  may  O-equently  in  foTO  conaeientia  incur  tno  fj^itt 
nd  »t  the  mme  time  ev&de  tho  temporal  penAllies  of  perjury.  Tbo  peijnry 
iMt  hIko  be  corrupt,  (that  ia,  •:-(>inniitte<l  mnlo  animo,\  will'ul,  poMtivo,  unci  Kb«u- 
ite  f  not  upon  surprise,  or  tlic  like  :  it  itlxo  must  l>o  in  some  point  mntcrinl 
}  the  qneetion  in  dispate  ;*  for  if  it  only  be  in  some  trifling  (ioltaleral  eircum- 
taoce,  to  which  no  reintrd  is  )iHiil.  it  is  no  more  |>en&i  than  in  the  voluatAiy 
Ktnjadici»l  osths  before  roeniiuned.  Subornation  of  perjury  iit  tli«  offence  of 
rocorine  snother  to  'take  aiiih  u  fklse  oath  as  conalitatea  perjury  in  rKiqa 
ie  principal."  The  punishmeiil  of  porjnry  ani)  aabomation  at  common  ^ 
iw  has  been  various,  tt  « iin  nnticntiy  ilcatli ;  alU-rwarda  baniebmont,  or 
mtinj^out  llio  toDf^e;  then  lortcitiire  nf  ^^kIk;  and  now  it  is  fine  and  impri- 
Mimvut  and  never  more  to  )»•  (wpablo  of  bearing  U*limony.<g)  Bnt  tho 
LatDte  5  Eliz.  c.  9  (if  the  offenilir  ho  prosecuted  thereon)  infllets  the  penalty 
r  perpetual  infamy,  and  a  fini>  of  40/.  on  the  suborner :  and,  In  default  of  pay* 
WDt,  imprisooment  for  six  nionths,  and  to  stand  with  both  ears  nailed  to  tue 
■lion'.  Perjnry  itself  is  theriby  punished  with  six  months'  imprisonment,  per* 
Mnal  infamy,  and  a  fine  of  '.'ilf,  or  to  have  both  cars  nailed  to  tbe  pillory. 
l«t  the  prosecution    is  usoolly  ciirrivcl  on  for  tbo  olTencn  at  common   law; 


"  If  s  roan  swean  that  he  htlUva  that  to  be  true  which  he  Icnews  to  be  fUse,  he  swaan 
t  abBoluielj,  and  i«  sa  cHminal  in  point  of  law,  a*  if  he  had  made  a  positive  aMertioa 
Ml  (he  fact  was  a«  he  had  swore  he  believed  it  to  be.  3  Wils.  42T.  2  Bla.  Rep.  081.  I 
tmeh.  -H-l.  Ilawk.  b.  1.  c.  CO.  k.  7,  n.  a.  The  fsUe  swearing,  however,  t,\  to  the  \*ffl 
p*ralion  of  a  (led  i»  nol  indictable.     I  Esp.  Kep,  280.— Cbittt. 

*  If  III!.'  *iilij*Ti-iiiailcr  ia  t^iilirety  inmga  lo  thi^  purpose,  not  tending  either  to  extenu- 
:f  nr  inrri'iu"'  llir  <lainagi«  or  thf  guilt,  nor  likely  to  induce  the  jury  to  ^ve  s  more  easy 
rralit  I'l  I  III*  KulK'tiintiul  part  of  the  evidence,  the  party  will  not  be  liable  to  an  indict- 
tmy.  lluwk.  I>.  1.  c.  ff).  f.  S.  To  xwear  falnely  sa  to  the  character  of  a  witness  ii  luSl- 
imtly  niBlTJal.  Com.  Kcp.  43.  I  Ld.  Raym.  25S.  And  in  general  it  is  lufBdfmtir  the 
utilrr  \-p  oirt'iiniKisntinllr  material  to  the  issue  or  affect  the  ultimate  decision.  1  Ld. 
aim.  Z'l-A.  2  id.  X^'J.  2  Roll.  R.  Zfi'3.  Thun.  p^ijury  may  be  oommitted  bv  &laelr 
■vann^  that  unolhcr  vritnciM  is  entitled  tocre<lit  if  auch  saserlioD  conduce  to  the  proof 
r  ih^-  i-'itii  in  iwue.  1  1^.  Itnvm.  iM.  And  it  is  certain  thai  there  is  no  necMsity  that 
le  falM>  evil  1 1' nee  «lioul<l  be  aufecient  to  render  the  party  on  whose  behalf  it  is  given 
irr«-^rul.  Iiil  i[  will  Huttici'  if  that  m  iu  evident  tendency,  (2  Ld.  Raym.  S89,)  or  if  in  a 
Til  action  it  has  the  cDcct  of  increasing  or  extenuating  the  damagea,  eammt  ttmUt. 
Poiiit'a  In't.  4:15.  In  H  Inle  etu^.  in  an  indictment  for  perjury,  in  an  answer  in  chanoerjr 
>a  hill  filiMl  nguiiiRl  the  clcfmilant  for  the  iii>ecific  performance  of  an  agreement  relating 
>  ibr  purrhive  of  land.  Ilic  d<-f>>nr]ant  had  relied  on  the  itatul«  of  frauds,  (the  s^ree- 
■mt  not  beinfC  in  wriiinft.  i  nnd  liad  also  denied  having  ever  entered  into  such  an  agree- 
>mi.  and  ii|>nn  thL->  dinial  he  was  indicteil:  hut  it  was  held  that  the  denial  of  an 
CTwmfni  which  bv  the  stiituie  of  fruiidti  won  not  binding  on  the  partiea  was  immaterial 
vi  invlerant.  anil' not  indictable.     1  liy.  &  M.  UH. 

To  mnstiiiue  jH-rjury  at  cnniiuon  law  i[  ia  not  necessary  that  the  false  oath  should  ob- 
lia  any  cnnjii.  or  occa.'-ion  nnv  actual  injury  to  the  parly  against  whom  the  evideooe  ia 
ives ;  for  the  prosecution  i»  not  (irounded  on  the  inconvenience  which  an  individual 
lay  HiKtain.  but  on  the  abuse  and  insult  to  public  justice.  2  Leon.  211.  3  Leeo.  830. 
T,  R   31.-.. 

In  •nme  rasM,  when-  a  fiiliie  oath  has  been  taken,  the  party  may  be  prosecuted  hj  tn- 
irtm''nt  at  [-ominon  law.  thoutrh  the  otTcnce  may  not  amount  to  peijury.  Thus,  it 
[■fan  In  have  (•■I'n  hiilih'n  thai  any  perNin  making,  or  knowing]*  using,  any  faise 
Bilaril  taki'n  abroail  iilioii^h  a  jHTjury  could  not  be  assigned  on  it  here)  m  otdsr  lo 
lul^sil  our  i-ouris  of  jiixiicc,  in  puniKbable  as  a  misdemeanour;  and  lord  Ellenborou^, 
J.,  said  "  that  he  hul  not  llie  U-:i>(  doubt  thai  any  penon  making  use  of  a  (alse  in> 
ramrnt.  in  order  to  prevent  ilie  due  course  of  justice,  waa  guilty  of  an  offence  punish- 
>U  by  indictment  "     S  F:«at.  Mi.     2  Ilu",  i:.'.9.— t'uirvr. 

■To  render  the  offence  of  subornation  of  [lerjurj-  complete,  either  at  oommon  law  or 
■  tba  Biainte.  the  false  oath  niu«l  be  actually  Inken,  and  no  abortive  attempt  to  soUdt 
in  bring  tbe  offender  wi'hin  il*  |H-naliics.  3  Mo<l.  1*22.  I  Leach,  4&i.  notes.  But  tba 
iaiiuJ  solidlMion  to  commit  tM-r|ur>-.  though  uniuocessfat.  is  a  misdemeaaoor  at  eo— - 
sn  law,  pvaiahsble  not  only  by  fine  and  imprisonment  hut  bv  oornoral  and  Inhiwaw 
inishnMit.     2  East,  Rep.  17.     1  Hawk.  c.  19,  s.  10.    6  Bsst,  4M.— Cuttt. 
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especially  as  to  the  penalties  before  inflicted^  the  statute  2  Geo.  II.  c.  25  super- 
adds u  power  for  tue  court  to  order  the  offender  to  be  sent  to  the  house  of 
correction  for  a  term  not  exceeding  seven  years,  or  to  be  transported  for  the 
BHine  period,  and  makes  it  ielony  without  benefit  of  clergy  to  return  or  escape 
within  the  time.^  It  has  sometimes  been  wished  that  perjury,  at  least  upon 
capital  accusations  whereby  another's  life  has  been  or  might  have  been  de- 
stroyed, was  also  rendered  capital,  upon  a  principle  of  retaliation  :  as  it  is  in 
all  cases  by  the  laws  of  Francc.(/i)  And  ceitainly  the  odiousness  of  the  crime 
pleads  strongly  in  behalf  of  the  French  law.  But  it  is  to  be  considered,  that 
the}'  admit  witnesses  to  be  heard  only  on  the  side  of  the  prosecution,  and  u:i« 
the  rack  to  extort  a  confession  from  the  accused.  In  such  a  eonstitution 
therefore,  it  is  necessary  to  throw  the  dread  of  capital  punishment  into  the 
other  scale  in  order  to  keep  in  awe  the  witnesses  for  the  crown,  on  whom  alone 
the  prisoner's  fate  depends ;  so  naturally  does  one  cruel  law  beget  another. 
But  corpoml  and  pecuniary  punishments,  exile  and  perpetual  infamy,  are  more 
suited  to  the  genius  of  the  English  law;  where  the  fact  ia  openly  discusaed  be- 
tween witnesses  on  both  sides,  and  the  evidence  for  the  crown  may  be  contra^ 
♦1391  ^^^'^*^  ^^^  disproved  by  those  of  the  prisoner.  Where,  ^indeed,  the 
-I  death  of  an  innocent  person  has  actually  been  the  consequence  of  suck 
wilful  pei'jury,  it  falls  within  the  guilt  of  deliberate  murder,  and  deserves  an 
equal  punishment ;  which  our  untient  law  in  fact  inflicted.Qi)  But  the  mere 
attempt  to  destroy  life  by  other  means  not  being  capital,  there  is  no  reaeion 
that  an  attempt  oy  perjury  should;  much  less  that  this  crime  should  in  all 
judicial  cases  oe  punished  with  death.  For  to  multiply  capital  punishments 
lessens  their  effect  when  applied  to  crimes  of  the  deepest  dye;  and,  detestable 
as  periury  is,  it  is  not  by  any  means  to  be  compared  with  some  other  offences, 
for  which  only  death  can  be  inflicted ;  and  therefore  it  seems  already  (except 
perhaps  in  the  instance  of  deliberate  murder  by  perjury)  very  properly  punished 
by  our  present  law,  which  has  adopted  the  opinion  of  Cicero,(Jb)  derived  from 
the  law  of  the  twelve  tables,  ^^ per jurii poena  divina,  exitium;  humanaf  dedecus" 
17.  Bribery  is  the  next  species  of  offence  against  public  justice ;  which  is 
when  a  judge,  or  other  person  concerned  in  the  administration  of  justice,  takes 
any  undue  reward  to  influence  his  behaviour  in  his  office.(/)"  In  the  East  it  is 
the  custom  never  to  petition  any  superior  for  justice,  not  excepting  their  kings, 
without  a  present.  This  is  calculated  for  the  genius  of  despotic  countries; 
where  the  true  principles  of  government  are  never  understood^  and  it  is 
imagined  that  there  is  no  obligation  from  the  superior  to  the  inferior,  no  relative 
duty  owing  from  the  governor  to  the  governed.  The  Boman  law,  though  it 
contained  many  severe  injunctions  against  bribery,  as  well  for  selling  a  man's 
vote  in  the  senate  or  other  public  assembly,  as  for  the  bartering  of  common 

(A)  Monte«q.  8p.  L.  b.  xxiz.  c.  11.  (>)  De  J>g.  2, 9. 

(<>  Britton.  c.  6.  (I)  1  Havk.  P.  C ISR. 


^  The  statuto  now  in  force  in  7  &  8  Geo.  IV.  o.  27.  There  is  another  circumstaiice 
which  attends  all  convictions  for  perjury,  though  it  forms  no  part  of  the  jadgmeni  at 
common  law,  the  incapacity  of  the  offender  to  bear  te«timony  as  a  witness,  &t  whea 
the  indictment  is  framed  at  common  law,  a  pardon  under  the  great  seal  restores  thecem- 
petency  which  the  conviction  destroyed,  (1  Vent.  349.  4  Harg.  St.  Tr.  682.  1  &p.  Rep. 
V4;)  but  where  the  proceedinjyrs  arc  grounded  on  the  5  Elii.  o.  9,  thu  cannot  be  done 
without  a  reversal  of  the  judfrinent,  because  it  is  here  made  a  part  of  the  punishment 
prescribed.     1  8alk.  289.     5  Esp.  Rep.  94. — Chittt. 

By  Stat.  1  Vict.  c.  23.  the  punLshniont  of  the  pillory  is  abolished;  and,  by  stat.  16  k  17 
Vict.  c.  99,  penal  servitude  may  he  substituteii  for  transportation. — jSrawAar. 

*  It  is  efiually  a  crime  to  give  as  to  receive,  and  in  many  cases  the  attempt  itself  is  an 
offence  complete  on  the  side  of  hiril  who  offers  it.  4  Burr.  2500.  2  East,  5.  Rosa.  4  R. 
C.  C.  107.  Thus,  an  attempt  to  bribe  a  privy  counsellor  to  procure  a  reverrionary  patrai 
of  an  office  grantable  by  the  king  under  the  great  seal  is  mdiotable  though  it  did  not 
succeed.  4  Burr.  2495.  2  Camp.  231.  An  attempt  to  bribe  at  elections  to  parliament  is 
criminal  for  the  same  reason.  4  Burr.  2500;  and  see  ante^  1  book,  179.  So  a  promise  of 
money  to  a  corporator  to  vote  for  a  meml>er  of  a  corporation  u  criminal,  (2  Ld.  Ravm. 
1377.  4  Burr.  2501 :)  and  the  offence  is  not,  as  the  learned  commentalor  aappoaaSk  oofr 
fined  to  bribing  judicial  offioem.  See  1  East,  183.  4  Burr.  2494.-^Cnnr. 
423 
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JMtiM,  yet  by  a  strange  indulgeDoo  in  one  instanoe  it  tacitly  aneooraced  thia 
ptaetice :  allowing  the  magiBtrate  to  reoeiTo  small  preaenta,  provided  Utey  did 
not  in  the  whole  exceed  a  nandred  crowns  in  the  year  :(m}  not  ooiuidering  tita 
inainaating  nature  and  gi^ntic  progress  of  this  vice  when  once  admitted. 
Plato,  therefore,  more  wisely,  in  his  ideal  repablio,(n)  'orders  r^-ttn 
those  who  take  presents  for  doing  their  duty  to  he  punished  in  the  *■ 
■ererest  manner :  and  by  the  lawn  ^ii"  AUn-rri  In'  <h:\t  ..tiVn-.l  w;ii  ;il-i.  i.ni-'Tnti-vl 
as  well  as  ho  that  received  a  )>ril<.'<")  In  Kiii.'lunri  iliix  cillVno'  of  tukiiig 
bribes  ie  pnnished  in  inferior  offli'  tk  wilti  fiiiu  and  ini)iriiH>iimcnt;  urul  in  tliose 
who  offer  a  bribe,  though  not  tali-  n.  (in"  HSittm.ip)  Bui  iu  judKoa,  csprciully  the 
snperior  ones,  it  hath  been  alwav"  lookyd  upon  as  so  heiooua  an  infi-nci-  that" 
the  chief  justice  Thorpe  was  hllrl^'.'<l  for  l(  in  the  reign  of  Kdw.  III.  By  a 
st«tnte(9)  11  Uen.  IV.,  all  judges  uml  <>tfic4<r<>  of  the  king,  convicted  of  bribery, 
•hall  forfeit  treble  the  bribe,  be  jmnUhnd  ui  the  king's  will,  and  bo  dtecharffed 
from  the  king's  service  forever.  Ari'l  wime  nutablu  exampUui  have  been  iDsdo 
in  narlianient  of  persons  in  the  liii^lii-^t  niutioDti,  and  othcnttse  very  eminont 
and  able,  contaminated  with  this  -onli'l  vice. 

18.  Embracery  is  an  attempt  t<>  iriftiioticti  a  jury  corruptly  to  one  tide  by 
promises,  persuasions,  entreaties,  inoiicy  cnterlainmentii,  and  the  like.(r)  The 
panishment  for  the  person  embrar m^'  it  by  lino  and  imprisonment;  and  tor  the 
jaror  so  embraced,  if  it  be  by  i;iliing  money,  the  panishment  is  (by  divvra 
Btatntes  of  the  reign  of  Edward  IM.)  perpetual  intitmy,  Ira  prison  men  t  Ibr  a 
year,  and  forfeiture  of  the  tenfold  vulue." 

19.  The /(lise  ivrrfirf  of  jurors,  wtii-iht-r  occasioned  by  embracery  or  not,  was^ 
aniiently  considered  as  cnminal,  ;ui<l  ihercfon- excmplarily  puuiNbod  by  attaint, 
in  the  manner  Hirmcrly  nicntionod.(g)" 

20.  Another  offence  of  the  same  iipecies  is  the  negligence  of  public  officen,  in-  "■ 
tmsted  with  the  udminiNtrntion  of  justice,  as  sheriffs,  coroners,  constables,  and 
the  like,  which  miikcs  the  offender  liable  to  be  fined;  and  in  very  notoriona 
cases  will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial  one.(()  Also, 
the  omitting  to  apprehend  persona  otfering  stolen  *iron,  lead,  and  other  t»ii\ 
netalH  to  rale  is  a  misdemeanour,  and  punishable  by  a  stated  fine,  or  *■ 
baprisonmcnt,  in  pursuanoe  of  the  statute  29  Geo.  11.  e.  SO. 

Si.  There  is  yet  another  offence  against  public  justice,  which  is  a  crime  oT 
deep  malignity^  and  so  much  the  deeper,  at  there  are  many  opportunities  of 
patting  i[  in  practice,  and  the  power  and  wealth  of  the  offcudera  may  often 
dvtfr  the  injured  from  a  legal  prosecution.  This  is  the  opprtmon  and  tyran- 
Birml  partiality  of  judges,  justices,  and  other  magiMrates,  in  the  ad roinist ration 
■ad  under  the  colour  of  their  office.  Uowevor,  when  prosecuted,  either  by 
imppachmt-nt  in  ]>arliuincnt,  or  by  information  in  the  conrt  of  king's  bench, 
(scn>nling  to  the  rank  of  the  offenders,)  it  is  sure  to  be  severely  pnnished  with 
forfeiture  of  their  offlt'cs,  (cither  consequential  or  immediate,)  fines,  imprison- 
ment, or  other  discri-iinnury  censure,  regulated  by  the  nature  and  aggravationa 
of  iLe  offence  commilted." 

a.   l,wn\\.fj:1ortion  ia  an  abuse  of  public  justice,  which  consists  in  any  offioer'a' 
■akwfully  taking,  by  colour  of  his  office,  from  any  man,  any  money  or  thing 


■  /•i».i  ij. 


'  hj  ihefi  Gm>.  IV.  c.  .'tO.  ■.  Gl.  the  offence  ofembncerjorjuron,  and  jurors'  wil(kill]r 
■Ml  cnrmpllj'  conaenlinn:  tlicrcto.  in  [lunishable  bj  fine  and  impriaoBmenl. — CaiTrr. 

~Tlw  writ  of  mttainl  sgainat  Juron  ia  now  ull^rly  abolkhed.  hj  the  6  Geo.  IV.  e.  SO, 
|(D:  ukd,  bj  I  61,  they  kre  rendered  puniibable  for  miKWDduet  bf  snothar  mod*.— 
Q*xwn. 

*0a  motiou  for  informmtions  agninut  magiiit rates  the  (juestion  is,  not  whether  tbe  aei 
dsM*  »cht  OB  (all  in>e«UKaiion  b«  found  to  be  itriotlj  n^ht,  but  whether  it  preaaadad 
hamk  spyiva.  disbone«t,  or  corrupt  motives,  (under  wluobfcar  and  tsraur  maj  ffsa» 
triflr  be  lactintod,)  or  from  miilake,  or  error;  in  either  of  tba  latter  eases  the  aonrt  wQl 

in 
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of  value  that  is  not  due  to  him,  or  more  than  is  due,  or  before  it  is  dac.(«) 
The  punishment  is  fine  and  imprisonment,  and  sometimes  a  forfeiture  of  the 
ojOaice.* 


CnAPTER  XI. 

OF  OFFENCES  AGAINST  THE  PUBLIC  PEACE. 

*14.9l  *We  are  next  to  consider  offences  against  the  public />«ic«;  the  con- 
J  scrvation  of  which  is  intrusted  to  the  king  and  his  officers,  in  the  manner 
and  for  the  reasons  which  were  formerly  mentioned  at  large.(a)  These  oflfeDcei 
are  either  such  as  are  an  actual  breach  of  the  peace  j  or  constructively  so,  by 
tending  to  make  others  break  it.  Both  of  these  species  are  also  cither  felo- 
nious, or  not  felonious.  Tlie  felonious  breaches  of  the  peace  are  strained  ap 
to  that  degree  of  malignity  by  virtue  of  several  modern  statutes;  and  particu- 
larly,— 

1.  The  riotous  assembling  of  twelve^  persons  or  more,  and  not  dispersing  upon 
proclamation.  This  was  first  made  high  treason  by  statute  3  &  4  Edw.  Vi.  c. 
5,  when  the  king  was  a  minor,  and  a  change  in  religion  to  bo  effected ;  hot 
that  statute  was  repealed  by  statute  1  Mar.  c.  1,  among  the  other  treasoni 
created  since  the  25  Edw.  III.;  though  the  prohibition  was  in  subatance  re- 
enacted,  with  an  inferior  degree  of  punishment,  by  statute  1  Mar.  at.  2,  c.  12, 
which  made  the  same  offence  a  single  felony.  These  statutes  specified  and  pa^ 
ticularized  the  name  of  the  riots  they  were  meant  to  suppress;  as,  for  example, 
such  as  were  set  on  foot  with  intention  to  offer  violence  to  the  privy  councillor 
to  change  the  laws  of  the  kingdom,  or  for  certain  other  specinc  purposes:  in 
which  cases,  if  the  persons  were  commanded  by  proclamation  to  aispcrse,  and 
they  did  not,  it  was  by  the  statute  of  Mary  made  felony,  but  within  the  benefit 
of  the  clergy;  and  also  the  act  indemnified  the  peace-officers  and  their  assL^t* 
ants  if  they  killed  any  of  the  mob  in  endeavouring  to  suppress  such  riot.  Thi« 
was  thought  a  necessary  security  in  that  sanguinary  reign,  when  popery  wtf 

(»)  1  Hawk.  p.  C.  170.  (•)  Book  L  pp.  118,  S8S,  SM. 


not  grant  a  rule.    Rex  vs,  Barron,  3  B.  &  A.  432.    That  case  seems  to  lay  down  the  gen^ 
nd  rule  upon  this  8uV>iect  clearly  and  definitively. — Cuitty. 

^  By  the  statute  of  3  Edw.  I.  c.  IG,  in  atlirmanceof  the  ancient  law,  it  is  enacted  thai 
no  sheriff,  nor  other  kind's  officer,  sliall  take  any  reward  to  do  his  office,  but  shall  bt 
paid  of  that  which  thoy  tuko  of  the  king:  and  that  he  who  sodoeth  shall  yield  twice tt 
much,  and  tihall  he  ]»unishc<l  at  the  king's  pleasure.  This  act,  which  thus  particularly 
names  the  sheriff,  extends  to  every  ministerial  officer  concerned  in  the  administration  or 
execution  of  justice,  the  common  good  of  the  suhject.  or  the  service  of  the  king.  2  Inik 
209.  Where  a  statute  annexes  a  fee  to  an  office,  it  will  be  extortion  to  take  more  than  il 
specifies.  2  Inst.  210.  And  it  seems  that  if  a  clerk  in  the  crown-office  demands  13#.  4dL 
from  every  defendant  who  pleads  to  a  joint  information,  or  above  2t.  where  several  art 
indicted  together  for  the  vonire  and  entry  of  the  plea  for  all  of  them,  he  will  be  liable 
to  be  indioteil.  3  Mod.  247.  3  Inst.  150.  But  stated  and  known  fees  allowed  by  courts 
of  justice  to  their  own  officers  are  legal  and  may  be  proi>erly  demanded.  Co.  Lift.  368.  h. 
And,  therefore,  before  the  abolition  of  gaol-fees,  by  14  Geo.  III.  c.  20,  on  a  prisoners 
discharge,  the  bar-fee  of  20(/.  was  always  allowed  to  the  sheriff.  2  Inst.  210.  Nor  is  it 
criminal  for  an  officer  to  take  a  reward  voluntarily  ofi*ered  him  for  the  more  diligent  or 
expeditious  performance  of  his  duty.  2  Inst.  210,  211.  But  a  promise  to  pay  him  money 
for  an  act  of  duty  which  the  law  does  not  suffi^r  him  to  receive  is  absolutely  void,  howewr 
freely  it  may  have  been  given.  2  Burr.  924.  1  Bla.  Rep.  204.  There  are  no  aocessories  ia 
extortion.     I  Stra.  75. — Cuitty. 

>  It  does  not  seem  necessary  that  twelve  persons  should  hare  been  suilty  to  oonstitnle  a 
riotous  assembly  within  the  acts.    See  Doug.  1st  ed.  673 ;   2d  fd.  o99.    6  T.  BL  14.    f 
Saund.  377,  b.  n.  12.~CuiTTr. 
ill 
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intended  to  b«  re-MUblisbed  'which  wu  iikoty  to  produco  great  discon-  r>|  j« 
teau ;  bat  at  Ant  it  w»a  mftde  only  Tor  a  yvar.  and  waa  afU-rwarda  1- 
eontinaed  for  that  qaoen's  life.  And,  by  Mulut«>  1  Elii.  c.  16,  when  a  rofornxa- 
tion  in  relitfion  was  to  be  once  more  at1'  ii>|>ii'il,  it  was  revived  and  rontinnod 
dariii)(  her  life  alao,  and  then  expired.  I'loni  thn  uc-cciwiun  of  Jamc*)  the  Firat 
to  tbe  death  of  queen  Anne,  it  was  never  •>u:-ii  tliouglit  vxpuiliont  to  revive  it; 
but  in  tbe  firat  year  of  George  the  Firal  it  w.i*  Jud^^cid  nvccnaar}'.  iu  order  to 
Mpport  the  execntion  of  the  act  of  aettl' mLui.  to  renew  it,  and  at  one  stroke 
to  malce  it  pcrpetnal,  with  large  additio>>-  For,  whereas  tbe  former  acta  ox- 
prennlv  defined  and  specified  what  Bhoti!  I  >»'  accounted  a  riot,  the  statute  1 
Geo.  1.  f.  5  enacts,  generally,  that  if  Miy  twelve  penwms  are  unlawl\illy 
aMcmblcKt  to  the  disturbance  of  the  p&u  •',  und  uny  otin  jniitiee  of  the  pnuce, 
■heriff,  uuder-itheriff,  or  mayor  of  a  town  nlmll  think  pro[K-r  to  tommand  them 
by  procUroation  to  disperse,  if  tbey  codihuli  liix  ordi-ra  and  continue  together 
for  one  hour  afVerwaraa,  such  contempt  "hull  be  felony  without  benetli  of 
dem'.*  And  further,  if  the  reading  of  tin'  iiroclamation  be  by  (bree  opposed, 
or  the  reader  bo  in  any  manner  wilnilly  Inniirrod  IVom  the  roadini;  of  it,  aDcJl 
Oppoeersand  binderon  are  felons  withoo I  l<<  nclit  of  Her^y  i  and  all  poratms  to 
wbom  such  proclamation  ought  to  havebtn  mn'fr,  nnd  knowing  of  siieh  hindop- 
■ace,  and  not  dinpereing,  are  felons  witliuni  l..-nitit  of  clergy.  Theru  i»  the 
fike  indemnifying  claune  in  case  any  of  t  L"  moli  W  unfurlunately  killed  in  the 
Mideavour  to  disperse  them  ;  being  copii'<l  i'vm  ihe  act  of  queen  Mary.  And, 
by  a  snbeequent  clause  of  the  now  act,  ir  any  {ktsoiis  so  Holoosly  aasemblod 
b^^n,  even  Defore  proclamation,  to  pull  dw,  ri  any  church,  chapel,  meotiD^boOM, 
dwell  jng-huusc,  or  out-honBe«,  they  tibnll  )  i   t.l.m*  wifhont  benefit  of  clergy,' 

2.  By  Mtiitulc  1  Hen.  VII.  c.  7,  unlaicj-'  h-uihnf;  in  uny  I.-k»!  i'"n-*\,  [wirk,  or  ' 
warren,  not  Iwing  the  king's  property,  by  night,  or  with  paiittal  facta,  waa  de- 
clared to  be  HJn^Ic  felony.  But  now,  by  iho  statute  9  Geo.  I.  c.  22,  to  appear 
armed  in  any  enclosed  torcxt  or  place  where  deer  are  usually  kept,  or  in  any 
warren  for  bar<'9  or  coneys,  or  in  any  bigh'road,  open  boalh,  common,  r.i** 
or  down,  by  duy  or  nij;ht,  wilb  faces  blacked  or  otherwise  diaguieed,  or  *■ 
(being  Ml  diHgnisiil)  to  hunt,  wound,  kill,  or  steal  any  deer,  to  rob  a  warren,  or 
to  fltuil  fish,  or  to  procure  by  gift  or  promise  of  reward  any  persoo  to  join  them 
IB  snch  unlawful  act,  is  telony  without  benefit  of  clergy.'     I  mention  these  ot 


'  Bur.  by  »t«l.  1  Virt.  c,  31,  m.  1,  2,  it  in  punUhable  with  tran*portation  for  life,  or  for 
ant  Invi  limn  lirtpon  yeani.  nr  impriiH>nmcnt  for  three;  and  now,  by  *tat.  16  A  17  Vict.  c. 
»•/.  r'"'!  Tvitii'ie  niny  I*  KiiIxtiliKrd.— .■^TlWAlit. 

'  TbAH*  [jrovUion^  wi-re  liy  !>utR«H|U4>nl  Btalut^s  extended  to  ercrj  description  of  mills 
u>-l  ilii-  work.'i  Httaclitil  to  ilictn,  to  buildiniT'  or  muchiner;  fur  earrrinft  on  anjr  kind  of 
U»lr  or  miiiufiii'iuf,  or  for  wurcliouxinK  pontic  or  niprehtuidlse,  and  to  housm,  ihops, 
tB>l  t>uildiui!i>.  with  llic  Gxluroit.  furniture,  gooda.  and  commodities  whaUoeTer  contained 

Ami  now,  )iy  7  A  H  (im.  IV.  c,  30.  a.  S,  it  is  nrovidcd  that  if  sny  person*.  riotoiMly  and 
tuuultuiKi-ly  iuM.>ml>l<-(l  tojidlier.  lo  the  disturbance  of  the  public  peace,  ihall  unlawfully 
Md  wiiti  furi'e  dt- [iiulii>h,  |>ull  down,  or  destroy,  or  beirin  to  domoliah,  pull  down,  or 
d—tniy.  any  church  or  chsfn-l.  or  any  chapel  for  the  reli^ous  worahip  of  persons  dls- 
•TBiinf  fr'jni  the  uniliil  rhun-h  of  Kngilunil  and  Ireland,  iluly  r«giiiler«d  or  recorded,  or 
tor  hmisr.  i-tahlf.  r<iai-h-hoiir«-.  oui-house,  man-liou-e.  ofGcv,  shop,  mill,  malt-house,  hop- 
OMi.  tarn,  or  granary,  or  any  binUlJiin  or  erectinn  uHcd  in  carrying  on  any  trade  or  mann- 
faeluTP,  ur  any  niac-hiiiiTv,  lixixl  or  movulilo.  pr<>)>iire<l  for  or  employed  in  any  manu- 
briur*.  or  any  ■iparn-pntcim-  or  ntln'r  eniiine  liir  linking,  draining,  or  working  anj 
miar.  or  any  dailh.  buiidinii,  or  orts;lion  uM-d  in  conducting  the  buaineM  of  any  mine, 
w  Ml*  bridfte.  wagon-wav.  or  trunk  for  convevino  mineralu  from  anr  mine,  eTVry  altoh 
o&sder  •ball  be  guilty  of  feluny,  and,  on  conviction,  ihall  luffer  death  as  a  felon. — 


*Tba9  0<«  I.  c.  22  and  27  Ueo.  II.  c.  15,  depriving  parties  eommitlinff  these  ol 
(  hniaAt  at  elerfy,  were  rep^nled.  by  4  Geo.  IV.  c.  ii,  s.  3.  which  sulyeoted  the  pa*^ 
R  tfBMPpartBlioB  or  imprisunuient  at  the  discretion  of  the  eourk    The  latter  mei,aaw- 
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fenccH  ill  tins  jilnce  not  on  account  of  tlic  dama^  thereby  done  to  nriratA  pro- 
perty, but  of  the  munnor  in  which  that  damage  is  committod,  namely,  vith  the 
face  blnokod  or  with  other  disgniHc,  and  being  armed  with  ofTousive  weaponi, 
to  the  bi-cuch  of  the  public  pence  and  the  terror  of  hia  majesty's  subjects. 

3.  Also,  by  the  same  Htatutc,  0  Geo.  1.  c.  22,  amended  by  statute  27  Geo.  II. 
c.  15,  knowingly  to  send  any  liiter  without  a  name,  or  with  a  tictitiouB  Dsme, 
demanding  moiiev,  venison,  oi"  any  other  valuable  thing,  or  threatening  (withonl 
any  demand)  to  kill  any  of  the  kind's  suhjccts,  or  to  tiro  thoir  houses,  out-booBM, 
banif,  or  rickp>,  is  made  felony  without  benefit  of  clcrgj'.*  This  offence  wm  fbr- 
merly  high  treason,  l)y  the  statute  8  lien.  V.  e.  G, 
V  4.  To  pull  down  or  dcsti-oy  any  lock,  sluice,  or  floodgate  erected  by  anthority 
of  parliament  on  n  navigable  river  is,  by  statute  1  Goo.  II.  st.  2,  c.  19,  mads 
felony,  punishable  with  transportation  for  seven  years.  By  the  statate  8  Geo. 
II.  c.2l>,  the  olVente  of  destroying  such  works,  or  rescuing  any  person  in  cnstodj 
for  the  same,  is  made  felony  without  benefit  of  clcrg}-;  and  it  ma^  be  inqnired 
of  and  tried  in  any  adjacent  county,  ns  If  the  fact  had  been  therom  committed. 
By  the  Htatuto  4  <ico.  111.  c.  12,  maliciously  to  damage  or  destroy  any  bsnbi^ 
sluices,  or  other  works  on  sudi  navigable  rircr,  to  ojicn  the  flood^tes  or  othe^ 
wise  obstruct  the  navigation,  is  again  ntade  felony,  punishable  with  ti-AnspoiU- 
tion  for  seven  years.  And,  by  the  statute  7  Geo.  111.  c.  40,  (which  repeals  all 
former  acts  relating  to  turnpikes,)  mnlieiously  topull  down  or  otherwis« destroy 
•14''1  ""^  turajiike-gatf  or  fence,  toll-house  or  *weigliing-engine  thereunto  be- 
*'■'  longing,  erected  by  authority  of  parliament,  or  to  rescue  any  perKoiB 
custody  for  the  same,  is  made  felony  without  benefit  of  clergy,  and  the  indict- 
ment may  be  inqnired  of  and  tried  in  any  adjacent  county.*    The  remaining 

ever,  in  rejiciileil.  (except  a*  to  sending  lotlcra  threatening  to  kill  or  murder,  or  to  hoiB 
or  doKlroy  iiroprrty :  and  na  to  acfcsMiriea  to  Bucb  oftencca,  and  as  to  rescues,}  by  T  i  S 
Geo.  IV.  c.  27.  All  th<-  Mlututc:>  n-luling  to  tliese  ottWrn-cs  ore  repealed  and  contolidaud. 
byT^ROco.  IV.  c.  L7umlc.  2tiiund.  byT  &KG<.-o.  IV.  c.  29,  b.  20,  stealing  or  atiempl- 
in^  to  kill  iir  wound  any  deer  kept  in  nn^v  cnclowd  ground  is  declared  felony,  and  IM 
guilty  piuty  in  liable  to  be  puntslied  ns  m  the  cnite  of  einiplo  larceny;  and  commiitinf 
the  Htmie  otlenre  in  unenclnscd  grounds  is  punlnhable  summarily  by  fine  not  exoeediaf 
50/..  and  rejieating  such  otfence  is  deemed  felony  and  punishable  as  a  simple  larceny* 

'Tlic  stntuto  nmr  in  fort-i>  upon  this  subject  is  the  7  tSQeo.  IV.  c.  29,  by  sect.  S  vt 
which,  ppr-^ci  1.4  iii'nding  li'tteni  ronlaliiing  menacing  ilemands,  or  threatening  toaccuM 
a  piirty  o(  any  crime  jiuiiisluihln  with  dt-ath,  tranHportatiou.  or  pillory,  or  of  any  otbfT 
infiininus  crime,  to  extort  nioney,  slinll  be  guilty  of  felony,  and,  on  conriction  thM«oC 
be  liuMc.  lit  tlie  disrretinn  of  thi«  courl.  to  transporliition  for  life  or  not  lem  than  teTcn 
yearH,  or  iin]>nMnni('nt  for  any  term  not  exceeding  four  years,  and.  if  males,  to  one,  too. 
or  three  pui'lic  wlijfipinfS),  in  oddilion  to  such  imprisonmenL  Section  9  defines  wbii 
shall  lie  dVeuictl  an  nifammiH  crime. 

•Sending  a  lettt-r  thrcHtcning  to  accuse  the  proreoutor  of  having  made  orerturea  to 
the  jirisoner  to  cninniit  sodoiuv  u'itli  him  doen  not  threaten  to  charge  such  an  infamoai 
erime  ns  In  l>e  within  th>-  n<-t.  Hex  <,<.  Hickman.  R.  t  M.  C.  C.  34.  But  see  Rex  n; 
Wagstatfe,  R.  &  It.  C.  C.  \m.    Hex  iv>.  Puddle,  it).  4K4.— Cairrr. 

*  By  7  nni)  K  (ion.  IV.  e.  311,  unicniling  and  conHolidating  all  former  statutea  on  thCM 
SuhjectM,  breaking  or  cutting  down  any  Hea  bank  or  wait,  or  the  bank  or  wall  of  any  rim, 
canal,  or  maivh,  or  >lc;<lr<>ying  any  lock,  sluice,  floodgate,  or  other  work  on  any  naf> 
gabh)  river  or  omal.  is  nin<lf  fclnny,  punishable  with  trnnsporlation  for  life  or  not  1«N 
than  seven  years,  or  with  inii>ri-ini)nient  for  any  term  not  exceeding  fbur  ynrs,  and,  10 
mule  olli-ndcrs,  with  one.  two.  or  three  ]iulilic  whijijiings.  And  cutting  off  or  remoring 
the  iiiIeK  for  seciirini;  nny  sea  Inink  or  u-nll.  or  the  bank  or  wall  of  any  riTcr.  cuid.  er 
maroh.  or  doing  any  injiiri'  to  nlistmct  the  navigation  thereof,  is  made  hilony,  sulyect  te 
tmn!<|M)rtatii>n  for  seven  years,  or  toiiti]>ri.->onment  for  any  term  not  exceeding  t<voyear% 
and,  to  mides,  one,  two.  or  tliree  )iu1>lie  whi|ipinp>.  S.  12. 
'  And.  by  si'ct.  U,  tliriiwiii;:  cliiwti  iir  otherwise  destroying  any  tumpikt^gMe.  or  otbar 
cr<>ction.  or  fi'nce  counccti-d  with  or  liclonging  to  the  same,  u  made  puniaiuble  as  a 

Hy  stnt,  H  &'i  Vict.  c.  44,  the  nialiciniis  (hwtniction  of  any  thing  kept  for  the  p_., 
of  art.  science,  or  lit<'Ritiir>.-  in  any  jiublio  rc|HMitory.  or  of  ornaments  in  places  of  ralig 
wnrsliip.  or  of  statues  or  monuments  exposed  to  publio  view,  ta  a  mmamaaaoar, 
punishable  with  fine  and  imprisonment.— Srivr art. 
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offencM  agunsl  the  public  pMce  are  merely  miBdemeuuiiin,  and  no  bloalM; 

5.  A[rr.i>>  I  I'r-iii  nfr.ii'-r,  to  torrify)  aro  llie  iVIiliin;  ->f  two  or  more  i.fr.oini  " 
in  •tim.'  j.uI'ljL-  |»1l.i.i-.  to  tliu  terror  of  hiit  inajfsty^a  Hulijvcts ;  lor  if  lh«  iVtitiiitf 
be  ill  jirivaii'  it  i-  111!  ■'jfrnif,  but  an  assault. i.b)  Affray"  may  bo  lupjiroiUHMl  by 
any  j.nvau'  i^rs-.n  jni^Biut.  wlio  is  juHtiflablo  in  ondnavourinjj  to  part  tbe  com- 
faaUnlx,  wliiiit-Y<.T<'i>ri>if<jii>mco  may  on8Uv.('-)  But  mort-  rijMiciulIy  llio  constable. 
or  octit-r  atmilur  ottiivr,  liuwovor  doiioiniiuit^vl,  in  IjonDtl  to  korp  tho  pence,  and 
to  tlivt  \tar\*>mt  mny  brvuk  (tpun  door*  U)  nuppruMn  an  nffrixy  or  it;>|irobcn<i  tb« 
affruvfrii,  und  niiiy  I'ithcr  vnrry  llii'in  licforu  u  juvticu  or  iiapriiioii  tbuai  by  bis 
own  autiiorily  lor  a  I'lKiruiiivtit  xpuce,  till  lb«  beat  is  over,  and  way  tbeu  pvr- 
bap«-  ulou  make  U)em  liiid  HuretiiM  fur  Uio  pcaoo.{(f)  Tbe  puuisUiueut  of  uim- 
mon  aiFruVH  U  by  fiuir  and  tmpriiwumoDt,  tbe  mcHNoro  of  wbicb  luuMt  be  re^lat«d 
by  the  (-irt-iuunLADcrH  of  ibo  caHu;  tor,  where  tbero  la  any  malvriul  njcKravaiioii, 
tM  jiaiiiohineal  proportiunabty  incrwuua.  A*  wlioro  two  persona  coolly  and 
dvliWraU'ly  «nj(n^  in  a  dnol :  Ihia,  Iwinj^  attended  wJtli  an  a|)pan;nt  intttntion 
•ad  dau|^r  of  ntunlor,  and  baint;  a  btsb  uontvmpt  of  tbe  jntttiw  of  tbv  nation. 
ia  a  Mroni;  nj^^^mratioo  of  l)i«  alTruy,  tTi<>Uf;b  no  miticbivf  Itat  actually  i3ni'a«d.(<) 
'Anr-:!.  r  ikL'^i-tivation  ia  when,  ihcniby,  the  olBcera  of  juaUco  am  din-  r«<iA 
tnrtv  i  L  il.-  iiii'  exiK-ution  of  their  offloo,  or  where  a  reap«cl  to  Uie  ■■ 
part  T  |.  iL  .  .m^ht  to  restrain  and  rvtfulate  inon'a  behariour  more  than  ia 
eomi  11   -    ;i-  in  tho  kind's  court,  and  tbo  litco.    And  upon  tbe  same  account, 

abo,  .  ill  -  III  a  church  or  chumhyanl  am  osteoma  vory  hcinoua  offenoeit 
aa  b  .  .'  .1.  Ji_'iiiii>-H  to  Him  to  whoM  ixirvico  tboov  placm  are  conaoctalod. 
Thei  III'       <iiiiirri'lit(ini<-  wordn,  which  arv  nuilht'r  an  utfrnr  norun  olfcnco 

ina...  .  r  J  :.i..,nn-j.,Mml  hfro.  For  il  i- .■rm.U-d,  liy -.ti.ini." .'.  A  tl  K.lw.  VI. 
c  4.  tliat  if  any  pcreon  sliull,  by  wordH  only,  quarrel,  chide,  or  brawl  in  a  church 
or  churcbynril,  the  ordinary  hIiuII  8U(i|K>nd  him,  if  a  layman,  ab  ingraisu  eecleaia, 
and  if  a  clerk  in  ordorf,  from  the  ministration  of  bis  oAice  during  pleaaura. 
And  if  any  person  in  such  church  or  churchyard  proceeds  to  smite  or  lay  vio- 
lent  hands  u|>i>n  anutber.  be  i>hall  be  excommunicated  ipaofado;  or  if  he  strikes 
him  with  a  weuiion,  or  drawK  any  wcu|>on  with  intent  to  strike,  ho  shall,  besides 
exL-ommuniealioti,  ^bcin^  convietcd  by  a  jury,)  have  one  of  his  ears  cut  off,  or, 
bavinj:  no  earn,  bo  braniied  with  tbo  fetter  t  in  bis  cheek.'  7W  per»ODS  may 
be  i;uiliy  of  an  affray:  but. — 

ti.  Hi<jtf,  r'luts.  and  uiilnirful  assfmblifs  must  have  Ihrer  persons  at  least  to  con- 
niiate  thi-m.     An  unluir/ul  assembly  is  when  three  or  more  do  assemble  thorn-  ~ 
•flvcH  tomlher  to  do  an  unlawful  act,  an  to  pull  down  enclosures,  to  destroy  a 
warren  or  the  ^mc  therein,  and  part  without  doinj;  it  or  making  any  motion 
towards  it.(//    A  roul  is  where  three  or  more  meet  to  do  an  unlawful  act  upon   - 


'  Rt  9  Geo.  IV.  <-.  .11.  f>.  1,  "  w>  niurh  of  5  £  G  Edw.  VI.  c.  4,  entitled  an  Act  afainst 
qtairrllin^  anil  fi^hling  in  churdicM  and  ehurehyanis,  as  rclntea  to  the  punishment  of 
(*no«u  n>nvii-(otl  of  Ktrikinii  with  any  wpa|ion,  or  drawing  anj  weapon  with  intent  to 
■tnk*.  a*  theroin  meiitioneiil."  in  repealed. 

It  wm^  thai  brnvrlinjt  wiik  nol  made  an  offence  bv  !>  it  6  Edw.  VI.  e.  4.  bnt  waa  pr*- 
moHj  cogniiablf  by  the  sjiiritual  court«.  £j-  /urfr  A\'il llama,  G  0.  A  R.  373.  4  B.  i  CL 
lU 

With  rripeet  to  the  mnlirinii''  or  onntempluou*  diaturbance  of  a  rongregalion.  or 
M[4(wtation  of  a  minister,  diirinjt  ilie  ct^M'ralion  of  divine  service,  tee  tbe  •latutra  1  H. 
t  J  and  I  W.  Nnd  M.  c.  IS.  aine.  .i4,— < ■iiirrv. 

•.*n  an^'ioMj  of  a  nuin'*  rrim'U  for  (be  di'fi-nre  of  hia  person  -;>ir.'ii.-  f,.,^  ™^(,^ 
tknatrnrd  ta  beat  him  if  b>-  ^o  to  mii'h  a  nmrki't.  &<•■  ia  unlawful:  fcMr    n,'  <    :■    n  fr  ,r 

ef  MM-h  iiwulta  muat  pr'ivid<>  for  hii  Mifely  by  deiiinnding  the  surely  oi  1^     | .-  ..t>-i 

th*  pFTMn*  by  whom  he  ii"  llireiin-niil.  and  nol  niukii  um<  of  rupH  violtmr  i.i-  i  'i.-i..  ti  Juili 
aaaot  bat  be  attended  witb  tbe  daii|ter of  raiding  tumullaand  diaord<  i>  I  .  tl.r  il.tuirl- 
MC*  oif  the  public  peac«.  Hut  an  n».<embly  of  a  mun'i  frienda  at  hit.  .i^'  n  >.  .^  fur  the 
ilrfiBci  oif  the  poaaoaaion  of  it  atiainal  such  aa  threaten  to  make  an  iii>l,intiil  miry,  or 
Ik  the  defence  of  hi*  peraon  aKaiust  aucb  aa  threaten  to  beat  him  in  1ji<  Ii  tu*',  ia  par- 
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a  common  quarrel,  as  forcibly  breaking  down  fences  upon  a  right  claimed  of 
common  or  of  way,  and  mai^e  some  advances  towards  it.(^)  A  riot  is  where 
three  or  more  actual!}'  do  an  unlawful  act  of  violence,  cither  with  or  without  a 
common  cause  or  quarrel  ;(A)  as,  if  they  beat  a  man,  or  hunt  and  kill  ^me  in 
another's  park,  chase,  warren,  or  liberty,  or  do  any  other  anlawfhl  act  with 
force  and  violence,  or  even  do  a  lawful  act,  as  rcmovmg  a  nuisance,  in  a  violent 
*1471    ^^^  tumultuous  manner.'    '^'The  punishment  of  unlawful  assemblies,  if 

J  to  the  number  of  twelve,  we  have  just  now  seen,  may  be  capital,  aceonl- 
in^  to  the  circumstances  that  attend  it;  but  from  the  number  of  three  to  eleven 
is  hy  fine  and  imprisonment  only.^®  The  same  is  the  case  in  riots  and  routs  by 
the  common  law;  to  which  the  pilloiy,  in  very  enormous  cases,  has  been  some- 
times superadded. (t)"  And,  by  the  statute  18  Hen.  IV.  c.  7,  any  two  jastices, 
together  with  the  sheriff  or  under-sheriff  of  the  county,  may  come  with  the 
posse  comitatuSf  if  need  be,  and  suppress  any  such  riot,  assembly,  or  roat,  arrert 
the  rioters,  and  record  u])on  the  spot  the  nature  and  circumstances  of  the  whold 
transaction,  which  record  alone  shall  be  a  sufficient  conviction  of  the  offenders. 
In  the  intequvtation  of  which  statute  it  hath  been  holden  that  all  persons, 
noblemen  and  others,  except  women,  clergymen,  persons  decrepit,  and  iofantii 
under  fifteen,  are  bound  to  attend  the  justices  in  suppressing  a  riot,  apon  pain 
of  fine  and  imprisonment;  and  that  any  battery,  wounding,  or  killing  the  rioten 
that  may  happen  in  siipprossing  the  riot  is  justifiable.(  J)  So  that  oar  antient  bv, 
previous  to  the  modern  riot  act,  seems  pretty  well  to  have  guarded  against  anj 
violent  breach  of  the  public  ])eace,  especially  as  any  riotoas  assembly  on  a  public 
or  general  account,  as,  to  redress  grievances  or  pull  down  all  enclosures,  snd 
also  resisting  the  king's  forces  if  sent  to  keep  the  peace,  may  amount  to  overt 
acts  of  high  treason  by  levying  war  against  the  king. 

7.  Nearly  related  to  this  head  of  riots  is  the  offence  of  tumultuous  petiti<ming, 
which  was  carried  to  an  enormous  height  in  the  times  precedinj^  the  grand  re- 
bellion.  AVherefore,  by  statute  13  Car.  il.  st.  1,  c.  5,  it  is  enacted  that  not  more 
than  twenty  names  shall  be  signed  to  any  |)etition  to  the  king  or  either  hooM 
of  parliament  for  any  alteration  of  matters  established  by  law  in  church  or  state, 
unless  the  contents  thereof  be  previously  approved  in  the  coantry  by  three 
justices,  or  the  majority  of  the  grand  juiy  at  the  assizes  or  quarter  sesmooi, 
*14S1     ^'^^  ^"  London  by  the  lord  mayor,  aldermen,  *and  common  coanril;(i^} 

-I     and  that  no  petition  shall  be  delivered  by  a  company  of  more  than  ten 

(9)  Rn).  Ahr.  tit.  liu/,  4,  5.  (*)  Thit  ntiy  be  one  nMoa  famoBC  oClwn)  wkr  th*  a^ 

nratkm  of  London  hM  rinee  Um  RriCantiOB  wmiUs  kktt 
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mittod  by  law ;  for  a  ninii's  house  is  looked  upon  as  his  castle.     Ue  is  not,  howerer,  to 
arm  himsclt' nnd  a^soniMo  his  frionds  in  defence  of  his  dose,    1  Russ.  362. — Cbittt. 

'To  constitute  a  riot,  the  parties  must  act  without  any  authority  to  give  colour  to  tbfir 
proceedings :  for  a  sheriff*,  constable,  or  even  a  private  individual,  are  not  only  permitted, 
but  enjoined,  to  niise  a  nuniher  of  people  to  suppretM  rioters,  Ac  2  Hawk.  c.  65,  •. - 
The  intention  also  with  wliich  the  parties  a.sscmble,  or  at  least  act,  must  be  unUwfiil : lor 
if  a  sudden  disturbance  arise  among  i>ersons  met  together  for  an  innocent  purpose,  they 
will  be  guilty  of  a  mere  ntf'rny,  though  if  they  form  parties,  and  engage  in  any  violeBl 
proceedings,  with  promises  of  mutual  as.sistance,  or  if  they  are  impelled  with  a  toddea 
disr)Osition  to  demolish  a  house  or  otlier  building,  there  can  be  no  doubt  thev  are  rioteifi 
and  will  not  be  excused  hy  the  propriety  of  their  original  design.  2  Hawk.  o.  65,t.l 
But  though  there  must  be  an  evil  intention,  whether  premeditated  or  otherwise,  the 
object  of  the  riot  it.^elf  may  be  ]>erfect1y  lawful,  as  to  ootain  entry  into  lands  to  whieh 
one  of  the  parties  has  a  rightful  claim;  for  the  law  will  not,  as  we  have  before  seeiu 
(antc^  3  book,  5.)  sutfer  private  individuals  to  disturb  the  peace,  by  obtainina  that  r^ 
dress  by  force  which  the  law  would  regularly  award  them.  2  Uawk.  c.  65,  s.  7.  8  T.  B. 
357,  3r>4. 

Women  are  punishable  as  rioters,  but  infants  under  the  age  of  diseretion  are  not  1 
Hawk.  c.  (V),  8.  44.  In  a  riot  all  are  principals;  and  therefore  if  any  person  encoiini|eii 
or  promotes,  or  takes  part  in  a  riot,  whether  by  words,  signs,  or  gestures,  or  by  wearuji 
the  badge  or  ensign  of  the  rioters,  he  is  himself  to  be  considered  a  rioter.    2  Gunp.  3T£ 

i^-CniTTY. 

"  By  the  3  Geo.  IV.  c.  144,  hard  labour  may  be  imposed.— Canrr. 
^'  But  now  the  pillory  is  abolished,  by  56  Geo.  III.  o.  138.- 
426 
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panoas,  oa  pain  in  either  caae  of  tBcairaig  &  penahf  not  iiiimmliii^  lOIL  aad 
three  mottttu'  imprison  mem." 

8.  Ab  eif^Ui  offeace  Kgaiiwt  the  paMk  peace  w  tbst  of  ■  ftnMe  atrj  or  it-  - 
tmimtr,  wkK^  ia  committed  by  Tiotentlr  tuing  or  keeping  poaeeamoa  of  laada 
■ad  tcnemente  with  menaces,  fonw,  and  armB,aod  witboat  the  satboritTof  law. 
TIm  waa  IbnaeHj'  allowable  to  ererj  penon  diaaewBrt,  or  tamed  oat  or  pamm 
aioa,  MBleai  bia  entry  wae  taken  away  or  barred  by  his  own  nwlect,  or  otbar 
ctmm«uac«a,  wbich  wera  explained  more  at  large  in  ■  former  book^f)  Bat, 
tine  bctnf  lboi>d  reir  prejadicial  to  tbe  poMic  peace,  it  wae  tboacbt  aecaMary 
bj  icTcnl  naiatea  to  reetrain  all  persona  from  tbe  aae  of  locb  viMeat  — tbode^ 
cTcn  of  doing  tbcmedree  josticc,  and  ma^  more  if  tbey  bare  no  jaetice  ia  tbeir 
daim. '  at  I  So  that  the  entry  now  allowed  b^  law  ia  a  peaceable  one ;  that  ftar- 
biddeti  is  each  as  is  carried  on  and  maintained  with  force,  with  Tiolenee  asd 
aaasasl  weapons.  By  the  sUtate  5  Bic  11.  bL  1,  e.  8,  all  fereiUe  eatriM  are 
panisbed  with  impriaoDment  and  ransom  at  the  king's  wilL  And,  bj  the  aareeal 
atataiM  o(  15  Ric  II.  c.  t,  8  Hen.  TL  e.  9, 81  Klix.  c  11,  and  21  Jae.  L  e.  15, 
afo*  any  forcible  entry,  or  forcible  detainer  aAer  peaceable  eatiy,  into  aar 
liarli  or  benefices  of  tbe  cbarch,  one  or  motv  justices  of  the  peaca,  taking  w%m 
dent  power  of  the  county,  ma^  go  to  the  |dac«,  and  then  record  the  fbree  apon 
km  own  ricw,  as  in  case  of  note,  and  npon  sacli  eonrictioB  may  oonmit  Um 
iJf  iVr  to  gaol  till  be  makea  fine  and  ransom  to  tbe  king.  And  raoreorer  the 
jaetict  or  justices  bare  power  to  sommoo  a  jarr  to  try  the  forcible  entry  ord» 
mmcr  oomplaiaed  of;  and,  if  the  same  be  found  by  that  jory,  then,  beaidee  tbe 
ins  OB  the  offender,  the  justices  shall  make  reetitntion  \>y  the  aberiiT  of  tbe  poa- 
Kw»<>fl.  wiihoal  inquiring!  into  the  merits  of  tfa?  title,  for  the  force  is  the  only 
remedied  hy  them  :  and  the  ssme  msy  be  done 
osniunft.  Bat  this  pro\-isioD  does  not  extend  to 
poMossion  by  force  where  they  *tbem-  ta\±n 
been  in  the  jieaceable  enjoyment  c^  the  *■ 
e3r«  im  media lely  prccedinK-(") 
ng  itrmeii  with  dsD^rons  or  nnasasi  weapons  is 
|H>s<-e.  by  terrilyinK  tbe  K^'od  people  of  the  land,  and 
'  e  HtaiDte  of  Northampton,  t  Edw.  III.  c.  3.  upon 
in'l  iinpri:«onment  danng  tbe  king's  pleasure  :  in 
1.  br  tlie  laws  of  -Sulon,  evcr>-  Athenian  was  finable  who  walked 
afe^i  ti.e  .  It  V  m  ann..ur.  ■. , 

1''    ,N/  'oi  I'K'j  '\it't  JUT',  to  make  dij'C'inl  between  the  king  and  nobility,  or  - 
•^■^••-rt..fi.'  aiiv  un-at  man  •>!'  the  realm,  i;*  punishable  bv  common  lawlp,  with 
tar  >nl   ;n.i.n-.[.iii.-nt.  whj^h  i.-coulii^ed  bv  statutes 'Westm.  1,  3  Edw.  L  c. 

It-  H-'  li  'I  I.e.  i.  aoa  1:;  Kk-ii-c.  n.' 

II  J-':i^  ijA  f'r-UiiU  I  fiT'-.pK^-:.--*,  with  intent  todiatarb  the  peace,  are  equally  ' 
■aawfil.  ari'l  m'rre  pi-ri^l.  &.«  thcr  rai«e  enthusiaiitic  jealousies  in  tbe  people 
i*l  lermy  thrrn  wiih  imairinarj-  ft-ars.  They  are  therefore  paninbed  by  oar 
kv  apoo  the  same  prin^ifle  that  spreading  of  public  news  of  any  kind,  witboat 
wimmanH-iiirnf  it  first  to  the  mai^otrate.  wa*  prohibited  by  the  antient  Gaala.(f ) 
^ara  &!•«  aad  preiendt-il  ]<n>phix'ied  were  punished  capitally  by  statute  I  Bdw. 
*'L  e.  \1.  whit-ii  wa..  re{n'al<^  in  (he  reitm  of  qaeen  Mary.  And  now,  by  tbe 
Ksute  b  Elix  c   I.i.  the  penalty  f<>r  tbe  tint  ofTi-Qce  is  a  fine  of  ten  ponads  and 


il  wikt  o^nl^'le^I  that  tbe  artiele  of  lb«  Bill  of 
ii:bt  of  the  •u)>j«rt  to  (lelition  th«  king,  and  thai  all 
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one  yoar's  iraprisonment;  for  tbo  second,  forfeiture  of  all  goods  aod  cbattela  and 
_  imprisonmont  during  life. 
*1'SD1        *^'^'  ^<'^'^*'^  actoal  breaches  of  the  peace,  any  thing  that  tends  topro- 

■1  Toke  or  cxc-ite  othera  to  brcuk  it  is  an  offence  of  the  same  denomination. 
Therefore  challenges  to  fight,  cither  by  word  or  letter,  or  to  bo  the  bearer  of  Mith 
challenge,  are  punishable  bj  fine  and  imprisonment,  according  to  the  circum- 
stftuccs  of  the  offence.(r)"  If  this  challenge  ariaos  on  account  of  any  niQtKj* 
won  at  gaming,  or  if  any  astmult  or  affray  happen  upon  such  account,  theo^ 
fender,  by  statute  9  Anne,  c.  14,  shall  forfeit  all  his  goods  to  the  crown  >nd 
suffer  two  years'  imprinonment. 

lu.  Of  u  nature  very  similar  to  challenges  arc  libeU,Ubellifamosi,  which,  taken 
in  their  largest  and  most  (>xtcnsivo  sense,  signify  any  Writings,  pictures,  or  tlio 
like,  of  an  immoral  or  illegal  tendency;  but,  in  the  sense  under  which  we  are 
now  to  consider  them,  uro  malicious  defamations  of  any  person,  and  especially 
a  mogistratc,  made  public  by  either  printing,  writing,  signs,  or  pictures,  m  ordw 
to  provoke  him  to  wratli  or  expo!>e  him  to  pablie  hatred,  contempt,  and  riiU- 
eDU<.{«)  The  direct  tendency  of  these  libels  is  the  breach  of  the  public  pent 
by  stirring  up  the  objects  of  tliom  to  revenge,  and  ])crhaps  to  bloodshed.  Tlw 
communication  of  a  libel  to  any  one  person  is  a  publication  in  the  eye  of  the 
law;(r)  and  therefore  the  sending  an  auusivo  letter  to  a  man  is  as  much  a  libirl 
as  if  it  were  openlj'  printed,  for  it  equally  tends  to  a  breach  of  the  peaM('i) 
For  the  same  reason,  it  is  immaterial,  with  respect  to  the  essence  of  a  librl. 
whether  the  matter  of  it  be  true  or  ful!<e,(i')  since  the  provocation,  and  not  the 
falfity,  is  the  thing  to  be  punished  criminullyi  though,  doubtless,  the  falMhood 
of  it  may  aggravate  its  guilt  and  enhance  its  punisliment."  In  a  civil  action, 
we  may  ramenibcr,  a  liiiel  must  u]>]>ear  to  be  false  as  well  as  scandalous  ;(ir)  for,  if 
*1511    ^^'^  charge  be  true,  the  plaintiff  bus  received  no  private  injury',  andbii 

•I  no  ground  to  demand  a  compensation  for  himself,  whatever  *oireDce it 
may  be  against  the  public  peace;  and  theri'fore,  upon  a  civil  action,  the  trnlli 
of  the  nccusation  may  be  pleaded  in  bur  of  the  suit.  But,  in  a  criminal  pnwcn- 
tion,  the  tendency  which  all  hbels  have  to  create  animosities  and  to  disturb  the 
jHiltlie  peace  is  the  whole  that  the  law  eousiders.  And,  therefore,  in  such  p^■^ 
cutions  the  only  points  to  be  ini{uired  into  arc,  first,  the  making  or  pnbli»li>i>!; 
of  the  l)o<ik  or  writing,  and  secondly,  whether  the  matter  be  criminal;  and  if 
both  thexe  points  are  a^ruiiist  the  defendant,  the  offence  against  the  public  i* 
complete."     The  puniubment  of  such  libolk-rs,  for  either  making,  repeating. 

C)ina«')i.  P.r.lSfi,  IS*.  (■';!  Bnnra.llS.    llBep.U.    IIiib.n>.    n^is  > 


"  T)ie  ofTi-im'd  (if  flfilitiiifi  <Iuels  nn<l  ('(■iidinp  a  , 
Fidercd  by  Mr.  .1.  (IrcB-e.  in  iius<siu(!  vvntiiire  on  lliue.  c 
for  a  misdeuieuunur  of  the  latter  kind.  3  East,  liKl,  irhore  the  opinioHB  of  the  carlin 
writers  are  cnlleotcd.  It  is  un  utTent'C  tliouph  the  i>rovoeation  to  fight  do  not  sacmd, 
(r>  Esst,  -lli4.  2  Smith,  ■').'>ll;]  and  it  in  n  iiiU<l<>niennour  merely  to  endeavour  to  provoke 
onother  to  «■»■!  a  cbnllen)»-.  II  KiiKt,  4tU.  hat  mere  wonU  which,  thoujth  ther  dm; 
]>ro(lure  a  cliallent.'e,  do  not  din-eily  tonil  to  thni  issue,  oa  cnlling  a  man  a  liw  or  )iiuT«, 
an-  n»t  tieeeifMnily  rriutinal.  {'i  l^rd  Itiiyni.  ItKJi.  6  East,  471.)  though  it  it  prot«ljl* 
tlioy  would  be  fo  if  it  wuld  lie  Klimvn  thiit  they  were  meant  to  provoke  s  challenge.  A 
ehulli-Hfre  ix  dne  of  those  iitteiices  fur  n'hieh  a  erimlnnl  information  irill  be  pnnied  t>j 
Ihi!  coiirl  of  Kilifi's  Beneh,  tlii>ni;li  thi-i  will  not  be  done  where  the  party  applying  bu 
hiniiolf  liivt  ineititl  the  iir<i|>o<iil.    1  Huir.  ;U0.— Chittv. 

"  Till'  tvcird:<  (if  Inn)  MunMiphl.  "  the  in\-uter  truth,  the  (crealer  libel,"  which  hw  (ne- 
mieK  iTJtiheil  witli  niiieli  eapemi-M'  to  iiinvrrt  to  tlie  prejudice  of  that  noble  peor's  re|«- 
lutiiiii  ns  ]i  jii.l^ie.  were  fnuiidiv)  in  priiK'i)>le  and  siii>)>nrled  lir  ver>-  an(dent  authority. 

I.onl  Cike  iia*  nild.  "tli:it  the  (-riMler  iijiiienninee  there  is  of  truth  in  any  malicious 

Where  truth  is  ii  prciiti'r  ]iniviirnlLiiii  thun  fiiU(4i(Kxl.  and  therefbre  han  a  greater  te» 
dency  to  iirO(lue(^  n  ln-eaeh  of  the  piililic  pence,  then  it  in  certainly  true  that  tba  grMI«r 
truth,  the  fcn-nler  liliel.  .■Ujifrit/iifttiii<  in/njuj,  qiia  nOi  miUlitm  er  vtn  trattrt,  aenmttim^ 
moriain  reliiiqvnM.     Tixc.  Ann.  1.^,  e.  (iS. — CuRiniAH. 

^  But  It  modification  of  thin  rule  hna  been  ret^ntly  admitted  by  the  k 
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printiii);.  or  onblisliinft  thi<  libel,  is  ttiio  and  ouch  corpoml  pntiMbmeDt  M^M 

oonn  in  iia  <ltM:i<ctioti  shall  inflict,  ro^artlin^  tbo  qnnntily  oC  llio  oStnK*  ftnd  l)w 

qwilitjr  of  the  offender, (z)'*     By  th«  law  ol'  iho  tw«lvu  ultle*  nt  Rome^  Ubab 

m  1  luw*.  r  c.  iw. 

bM  fann  oBBfud,  by  *tat.  6  A  T  Vict  c.  96,  •.  6.  thu  on  Uio  trikl  nr  »nj  iailioUiMBt  oc 
Eafbraution  furs  Ub«J,  lb* der«ndiuit  hftvinx  p)«ad<-<l  «iH-ti  pImm  liarBinsiWia  »«>• 
tlonvd,  (hv  trulh  at  ifan  matter  charitcd  may  h«  iniiairnl  Jiilo,  but  atiull  not  «moant  U>  m 
dtjimoe  udIdu  it  wan  for  tho  publio  benoBt  (likt  tb«  matter  obarKvil  «biiul<l  lie  [lubl^lMd  t 
•ad  to  <-nUilf>  i)i«  lUfi-nduil  to  fivti  vri'lcncn  of  tho  trutli  of  itio  mnlii^n  ctiArgwt.  m  » 
dfCctuv  In  tuch  inili<Ttm<*nt  or  informatiun.  it  ihiill  b«  npMBMVjt  liir  llir  itvri-nd«iit  In 
pi— ding  lo  Ihe  indii'tmpiii  or  InrormNtlon  1«  allivfl  (!■"  irttlh  of  iliniwiil  matWrni  and 
alao  thai  it  wm  for  Ihp  jiuUtc  limipflt  that  lh»  mation  charjiBd  ■fanuld  bo  iiiibUidMd ;  to 
which  plea  the  pronHnitor  may  nyly  gmttmHj:  and  if  nflvr  laoh  ploa  itio  defeacknt 
alwll  br  «onript<>d.  tht-  (N>urt  m»y,  in  pronoundnR  ■i>tit«nc«i,  miiaitl^-r  irli«ili«r  iba  ptllt 
of  liir  dpfpndanl  is  Kur&vnl4^  or  mitigali^  Ijy  thn  |>1«».  But  it  ■■  jtrovldcd  that  tn 
addition  to  niofa  pitm  Tliu  dofetidant  may  |it«ad  a  pit*  of  not  £uUly.  And.  by  *tvl.  T, 
■lipiiov<-r  ii]ir>n  til*  (rial  of  any  rucb  indintmcnt  or  informalion,  umlcr  ilin  |it«*  of  not 
foilli.  PTidrnrc  diall  lisve  bc«ii  gltea  whirb  »ba1I  olablirh  a  pmuiDptivr  e»M^  of  pulili- 
Mli'in  by  tb«  act  ol  any  nthnr  (lerMtn  by  bl*  authority,  tb«  avfmdant  may  pro**  Uwt 
Nrh  publication  waa  mitdo  wilbout  hia  autbority  or  o(in*ent. — HnwiKt. 

In  nuMt  of  tlii>  L'uil«^  tital««  prot^iaion  in  maite  <ulli4>r  in  their  coBitituliona  or  •talalM 
on  tliMMibjootainruUr  to  th»  proriajen*  of  A  i  T  VLcl.  In  lli(»«  ^)|*im  Mhorw  tb«r»  la  no 
•tatiitnrr  or  rrmilidilinnnt  linii(a(i(vn  Ihp  rntrimon-Inw  flwtntip  rrmiini  in  tnirv.  Com. 
r-  .-I...;.  4  \f—  }•■■<    '• s..,.ii;.,,.   r.  v-'i-   v.-    ■" *i l  M''v,r.|,  sas. 

Y  .        .  ■.,i'vb« 

.(.  _  .      .  .■,!i;tl,n 

inlrnt  lo 'Ii-Ihiiic.  "o  llii'ri'  nmv  U- oiu>fT«  wliore  llie  defi'PiUiint,  liiiviiiti  ]irnvi-il  llio  purpoHS 
jnitiliablp,  miiy  pive  in  ovidfiicp  llic  trulh  of  liie  vmni*.  wliore  nut-h  fvnlent-e  will  tend 
to  ncjiativi-  ilip  iiinlici'  ntid  iiiti'nt  to  defiimc.  Wharton's  Anier.  Crim.  Law,  850.  Com. 
H.  Hu<-kinpliain,  ••  Whpplcr'*  C.  V.  -Wf*.— .Ska«sWooo. 

"ThoufEli  it  lia:>  l«>on  hold— at  loaol  for  tlie^e  two  cpniuripa— that  the  truth  of  a  libel 
ii  DO  ju'iifiralion  in  a  criminiil  |>roHC('ution.  yet  in  many  iiiManres  it  ii  considered  an 
extenuation  of  the  olTenco;  and  the  court  oT'Kinf'i  Bench  has  laid  down  thia  genend 
ruk. — vii.,  that  il  will  not  iiraut  un  information  for  a  liWI  unle«  the  prosecutor  who 
UfJim  fur  it  niakos  nn  nlHdnvit  ajucrting  direvllv  and  poitiltHllv  that  he  i*  innocent  of 
Ibe  .  b.ir>!e  iinput.-d  to  ],iiu.     Itut  tliiH  rule  mnv  !«  .lisi^nMHl  wiih  if  ll>.>  ix-rson  libelle<l 

wi.l.-»  aliroa.1.  or  if  liic  im|.LiIii(i"n-  of  (tie  lil'-l  iiri-  fi- '  — '  :■•■'-«-■-   —  ;<■  ■■  ■-  - 

ckarfp  ■pain>t  the  prosoculor  for  lungunge  which  lie 

h  had  fr'-iiui-nllv  been  cictermincd  hy  the  court  of  Kinji^'i  Bench  that  the  only  que»- 
tumi  fur  thi'  Ci-n-iiiionition  of  tlie  jury  in  criinliial  prot" -cut ions  for  liliel  wpre  the  fcct  of 
I-ul'^iiali-'ii  an'l  (Kc  Irutli  of  llii-  innuendoes. — that  in.  the  trulh  of  the  meaning  and  aenae 
o(  th--  p»*»3p-»of  the  lilx'l  H*  >.|;ilcil  und  averred  in  the  recortl ;  and  that  Ihi- Judge  or  court 
lion-  wpr.-  i-oini>clcnt  to  deleniiiiie  wbi-ih(-r  the  subject  of  the  publication  was  or  was  not 
( li(*l.  .■^-..  ih.-  case  of  The  r>.-iiii  ol  .St,  Awiph,  :f  T.  R.  428.  But.  the  lepnlity  of  this  doe- 
trine  having  l^'n  much  cinlroviTlcil.  Ilie  rS'J  Geo.  III.  e.  fiO  wan  passed,  entitled  An  act 


of  libels 


<  dnuliLi  re'pcclini;  Ihi' junctions  of  Juries  in  casm  of  libels.  Ami  it  declare* 
•ad  eniwt^  ihni  on  every  iriiil  of  an  indictment  or  information  for  a  lil>el  the  jury  mar 
ti»p  ■  K"n<-r-it  vi-r^iici  of  puiltv.  or  ni>t  guilly.  nj'on  the  whole  matter  In  iwue.  and  sliall 
■at  he  rp"(uire.l  or  <lir''.lcd  l.y  the  Judge  to  tiiid  llio  defendant  guilty  merely  on  the 
I«r»jf  i>f  th<-  pul'liciitinii  of  111..  |i;i]i.r  clijirgcd  to  Iw  n  1lI«-I.  and  of  the  iM'n.'ie  aM-ribed  to 
a  la  ihA  r>H-onl.  Itut  Ilic  "iiiiiiit'  provides  Ilmt  ilie  Judjie  may  give  hi*  opinion  to  the 
jorr  mirn-tinii  tli"  mniier  io  is-uc,  and  the  Jury  nmy  at  their  discretion,  «»  in  olher 
imrt.  Bnd  a  opecinl  vcniict.  iiud  the  di-fciiibint.  if  convicted,  may  move  the  court,  as 
Wire  the  itulut".  in  iirn-l  of  jud^'ioi'iiC. 

A  pepw-n  mny  !,•>  puni.li.-.!  Ut  a  lil.l  relleclins  on  the  memon'  ancl  character  of  the 
itfl:  but  II  mu>i  be  ulJeL'cl  »ti<l  provi-d  Io  the  'aliofaelion  of  the  Jury  that  the  author 
.Dieiid"!  bv  the  pul>lii-iiii"n  !<>  liriiii:  dishonour  and  mnteinpt  on  the  ri'lutioni  and 
'i*«1i.l«nt4of  lliede.eii-ed.     4  T.  K.  IJll. 

It  !•  uii  a  libfl  In  puKli-li  i\  I'oiri'.'i  fiyy  of  the  re]"ort»  or  rewhilions  of  the  twnhontea 
•d  purliament.  or  a  true  acriiunt  "f  tin-  pro'N-e.liii;;-'  of  n  court  of  JuMice.  "  Kor  lho«lgb," 
••  Mr,  Jutiice  Lawrenre  li!i«  Hell  ol^ervcd,  ■*flii>  jiublicntion  of  such  jirof.>e<lingii  may 
bttothednadTontageof  the  imriiculHr  individmil  concerned,  yet  it  i'ofraat  importaac* 
lathe  nbUc  that  the  proceetiinip' of  courts  of  Justice  should  be  universally  known.  T1»0 
■Monl  adTMita^  to  the  country  in  having  these  procoeding*  made  pnblie  mon  thiia 
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vhich  affected  the  reputation  of  another  wore  made  a  capital  oEfonce;  but  \» 
fore  tbo  reign  of  Augustus  tbe  punishment  became  corporal  on\j.(i/}  Uodw 
the  emperor  Vutcntiniunrj)  it  wud  again  made  capital,  not  only  to  write,  bat 
to  publish,  or  cvcu  to  omit  destroying  them.  Our  law  in  this  and  many  other 
respects  Gorrespondu  rutlier  with  the  middle  ago  of  Roman  Jurisprudence,  when 
liberty,  learning,  and  Immanity  were  in  tlicir  full  vigour,  than  with  the  cruel 
edicts  that  were  estahlislicd  in  the  dark  and  tyrannical  ages  of  the  anticnt  d^ 
cemviri  or  the  later  emperors. 

In  this  and  the  other  instances  which  wo  have  lately  considered,  when 
blasphemous,  immoral,  treasonable,  schismatical,  seditious,  or  scandalous  libeli 
arc  punished  by  the  English  law,  some  with  a  greater,  others  with  a  less,  degree 
of  severity,  the  liberty  of  the  press,  properly  understood,  is  by  no  muana  infringed 
or  violated. /The  liberty  of  the  press  is  indeed  essential  to  the  nature  of  a  free 
*\r.irt  Btattj;  but  this  consists  m  laying  do  previous  restraints  apon  publico 
"-'  tions,  and  *nut  in  t'rccilom  from  censure  for  criminal  matter  when  pub- 
lished. Kveiy  IVeeman  has  an  undoubted  right  to  lay  what  sentiments  he 
C leases  before  the  public;  to  forbid  this  is  to  destroy  the  ft-eedom  of  the  prMi: 
nt  if  ho  publi-shcs  what  ii^  improper,  mischievous,  or  illegal,  he  must  take  tbe 
consequence  of  his  own  temerity.  To  subject  the  press  to  the  restrictivo  power 
of  a  licenser,  as  was  formerly  done,  both  before  and  since  the  rcvolution.^n)  ii 
to  suhject  all  fin^cilom  of  sentiment  to  tbc  prejudices  of  one  man,  and  make  bin 
the  arbitmiy  and  inlhllible  judge  of  all  controverted  points  in  learning,  rvligion. 
and  government.    Rut  to  punish  (us  the  law  does  at  present)  any  dangcroos  at 

(>)  QHinffitm  ItT  prinnt,  aiMiimcd  the  Ant  pdwrn  ■■  Iha  Btu^Bntvr  rot- 

IC>it.  nil  Aug.  IKL  Ihrir  onlldMnrM  In-  Ihiu  uQrnas,  budrd  prtuclpiini  * 

|')'W.e.3«.  II*  •MrekimUt  dKn*  of  inn.     In  lOdl  n  |>uh4  ik 

l*)Tlw  irt  lit  prtntlnR.  K>n  nftir  Iti  IntTnlnFllmi.  vnii  aiuntvlst  14C>t.  Il.cSl,  wbkh<wttk  «■><  ^vUt* 

kvkTd  Bima  'IK  wril  In  KnEl.iB<  ■■  IB  Ktlirr  (inwili  |.v|  >u  liDMI  m*  »pM  frin  tb*  pulluHalUT  srilaunl.  lUi 

urniljriiiutl'riitiMf.aul  hi'^m  lu  thn  <»<rcwii  uT  ilx  Ktti^'d  la  lilit.  bat  mi  i«*iiHd  by  itaMit  1 JB.  ILc. 

mwi.    n  w  IlK-nfin  nKntalnl  vltii  ■•  lijr  iho  kluit'i  IT.  udcuiUlBDgd  UlllftS.    Imlbm  caarlwad  wm 

pKii-liiMmkHki.  pnihiMlluH,  clurtni  iiT  urlTlli.||n>  nml  >if  jnm  buirer  I9  Matntt  4  W.  uhI  )l.e.ai;  bn  IbiaNA  fe» 

liitnx^  uiil  imlljr  hf  lln  dvrivtH  of  Ihr  rnun  of  Mm-  iisiBt  ■lIMUpli  wmmada  bjtbr  HBWtuuwt  uiHtirVi 

tluular,  wM'h  ilBllcd  tbe  ninilirr  of  twililm  mid  «t  In  (b«  (iilmiuiDl  ihuI  uf  rhi  n[|tn.  (Cuo.  JoBt.  11  W. 

rmwH  which  frh  shiiaU  nu|iiiir.  Hud  iindiil>lii>d  new  Inni,  SS  Nor.  liIM,  22  on.  IWO,  »  Feb.  lOBI.  11  Jw.  l«i.1 

piilillp.itkiliNWdmpn.Tliiiiiilirii4iniTi'dbr|ini|aTltcvu«r>.  j-*  Ilis  purHnmiBI  Mi>lcd  It  ta  •[imclj  lh«  R  tBlIt 

<RI  Oh  ilimiiUlliiB  iif  thb  iJimi- JBilnlMimi,  IB  l>4],  Iha  npinil;  ud  tk*  pnn  biunu  i-nycil;  ftc*  ta  MM, ^ 

liin£  padbiuriil ufLhu In  1, nAvrllii'lT iDiiInn irilll lh.it  hu cnr ilnciMa «nIlnB^.d■ 

pounterbnlHnn>!4  the  iiKionveniencO;*  to  the  private  pfnons  whose  conduot  mar  be  tbe 
sul>j<-et  of  surli  jiroivtslini:^. "    Itix  rw.  Wri|:l>t.  A  T.  R.  2Si. 

But  thLi  nrill  nut  ii)>]>l.v  to  the  tiuUlii'iuton  of  jiart  of  a  trial  before  it  is  finally  eonclnded; 
for  tliHt  niifiht  eniibic  lln-  rrlrnils  vt  the  jiai'tieii  to  pervert  the  justice  of  the  court  bj  tbe 
fubrlnitioii  of  oridoiii'e  nml  olh<T  iiniiiiic  ]imetice!i. 

Nor  mijilit  it  to  i>xteii<l  lo  tlio  ]>ii1ilioiitioii  of  trials  where  indecent  eridence  mwt  from 
nccp.-isiiy  1h>  iiilrn(hii'e<l:  for  it  tvniilil  bi>  in  vain  to  turn  women  and  ebildrenout  of  eouit 
if  they  art-  iinerwnrds  [>emut(i'il  10  reucl  wliut  lins  paiwed  in  their  absence. 

Ij<>nl  llnnltrit-kc  liai<  det-liiml  tLiit  nny  [mblicntion  which  sIibII  prejudice  the  world 
ivitli  I'l'viird  to  till*  merits  iifa  eiiUM>  liefore  it  in  heard  is  a  contempt  of  the  court  in  which 
iIk'  rau^e  is  ponding :  ami  In-  rommiltcil  upon  a  summnry  motion  only  the  parties  who 
had  >Hi>R  guilty  of  hucIi  a  )iublii-ntii>ri.    2  Ata.  472. 

'file  I'cii-on  miii>i  \w  intieh  ftronffi-r  for  iiiijiiiresiting  parljal  and  premature  pablieationi 
uiKin  siiliji't'tii  whieli  muy  lie  trieil  by  u  jury. 

'fhc  siile  iif  the  liWI  by  a  M>rviint  in  n  nhnp  is  prima  fade  evidence  of  publication  in  a 
jinweoutinn  nguinii.  tlu-  innst'^r,  and  '»  KiilHrient  for  conviction,  unieH  contradictMl  hf 
eontniry  cviilfnee  »howin(!  tliul  he  wnH  not  jirivy  nor  in  sny  decree  umenting  to  it.  Ibid.; 
and  S  Iturr.  2<M<>.  Wlit-n  ii  )icrr"in  i-:  )>r>niL'1it  lo  receive  jndtiment  for  a  libel,  his  condnet 
HuliKe<[iient  to  his  convict  ion  ninv  1n>  taken  into  ronsidemtion,  either  fav  way  of  •;■»■ 
Tulior.  or  niitipition  of  the  pmiislnii.-nt.  ;l  T.  It.  A'A^.  And  when  Joknaon  the  bookneUer 
wiiA  lirouf>bt  u[>  for  jiidfrment  liir  huvinf:  publii'Iied  a  lUHlitiou*  libel,  the attomej-genefil 
priiiliiccd  un  nflidnvit  that  the  ili>ft  inliint  after  his  conviction  bad  pablishe>d  the  ••■• 
libel  in  the  Analytical  Iteview.    TA.  T.  17'.'8. 

An  infonnntion  or  nn  indielTurnl  need  not  iitate  that  the  libel  is  fiUM  or  that  Ika 
ollenee  was  committed  l>y  forct-  nii<l  iirnix.    T  T.  H.  4. 

Ilanftinff  u]i  or  biirnln}!  .in  I'tlifty  with  intent  to  expose  enme  particular  petaon  lo  ridk 
cule  and  contempt  is  iin  otfence  of  the  same  nature  ae  a  libel,  and  has  mqwBUjr  h«oa 
puniKlied  with  great  but  proper  severity. — CnBisri&M. 


■■■■■■■^■■■■■MaMiW 


OUF.  U.]  PUBLIC  WBONGA  IB 

aibnMve  writings,  wkich,  when  published,  shmll  on  m  fiiir  «nd  impartial  trial  be 
aiyiidg«d  of  a  pernioioos  tendency,  is  necessary  fbr  the  preservation  of  neaoo 
and  go^d  <Htier,  of  government  and  religion,  the  only  solid  ibnndations  of  eivll 
liberty.  Thns  the  will  of  individuals  is  still  left  free }  the  abuse  only  of  tlmi 
fr«e  will  is  the  objeet  of  legal  panishment./  Neither  is  any  restraint  herebjr  laid 

2K>n  freedom  of  thought  or  inaairy:  liberty  of  private  sentiment  is  still  left; 
e  disseminating  or  makinjB^  poblic  of  bad  sentiments,  destmotive  of  the  ends 
of  society,  is  the  crime  which  society  corrects./  A  man  (says  a  *fine  r«iM 
writer  on  this  sabject)  may  l>e  allowed  to  keep  poisons  in  his  closet,  bnt  ^ 
not  publicly  vend  them  as  cordials.  And  to  this  we  may  add  thst  the  only 
plausible  ar^ment  heretofore  used  fbr  the  restraining  the  just  fi*eedom  of  tibe 
press,  **  that  it  was  necessary,  to  prevent  the  daily  abuse  of  it,"  will  entirdy 
tose  its  force  when  it  is  shown  (bv  a  seasonable  exertion  of  the  laws)  that  the 
press  cannot  be  abused  to  any  bad  purpose  without  incurring  a  snitaUe  punish- 
ment ;  whereas  it  never  can  be  used  to  any  good  one  when  under  the  control 
of  an  inspector.  80  true  it  will  be  found  that  to  censure  the  licentioaBness  is 
to  maintain  the  liberty  of  the  press. 


CHAPTER  XIL 
OF  OFFENCES  AGAINST  PUBLIC  TRADE. 

•Or FENCES  against  public  trade,  like  those  of  the  preceding  classes,  are    r^it- 
either  folonioiiH  or  not  felonious.     Of  the  first  sort  arc, —  •■ 

1.  Owling;  so  called  from  its  bein^  usually  carried  on  in  the  night,  which  ii 

the  offence  of  transporting  wool  or  sheep  out  of  this  kingdom,  to  the  detriment 

of  it!*  staple  roanuthcture.     This  was  forbidden  at  common  law,(a)  and  more 

pariii-ularly  by  statute  11  Edw.  III.  c.  1,  when  the  importance  of  our  woollen 

minufacture  wa.s  tirst  attended  to;  and  there  are  now  many  later  statutes  re> 

Utin;^  to  this  offence,  the  most  useful  and  principal  of  which  are  those  enacted 

in  \\u*  reign  of  queen  Elizabeth  and  since.     The  statute  8  £Iiz.  e.  8  makes  the 

triu<«pi>rtation  of  live  sheep,  or  embarking  them  on  board  any  ship,  for  the 

fn»t  MfTeiK-e  forfeiture  of  gcxMls  and  imprisonment  for  a  year,  and  that  at  the 

*-&<!  *»t'  the  year  the  let\  hun<i  shall  be  cut  otT  in  some  public  market,  and  shall 

U:th«*rt»  nailed  up  in  the  openest  place;  and  the  second  offence  is  felony.     The 

^tatuu-H  12  Car.  II.  c.  82.  7*8  W.  III.  c.  28,  make  the  exportation  of  wool, 

»W{»,  or  liillers*  earth  liable  to  jwcuniary  penalties,  and  the  forfeiture  of  the 

:-•»•  T»  -t  of  the  shii)  an<l  cargo  by  the  owiiers,  if  privy,  and  confiscation  of  goods^ 

^•■<i  thriH*  years'  imprisonment  to  the  master  and  ail  the  mariners.    And  the 

••atate  4  ^ieo.  I.  c.  11  (emended  and  further  enforced  by  12  (teo.  II.  c.  21,  and 

v.*  i'tfrfy  II.  c.  34)  makes  it  transportation  for  seven  years,  if  the  penalties  be 

f'l  |>aid.* 

•   SmuiTirling,  or  the  offence  of  importing  goods  without  paying  the  duties 
iSif^j-K^i  thereon  by  the  laws  of  the  customs  and  ^excise,  is  an  offence     r#i55 
i:>bcnilly  connecte<l  and  carried  on  hand  in  hand  with  the  former.     ^ 
T:.**  i^  n-^trained  by  a  great  variety  of  statutes,  which  inflict  pecuniary  penal- 

(•)  .Mlrr.  c.  1, 1  a. 


'  By  5  i$to.  IV.  c  47,  I  2,  ull  acU  and  i)art«  of  act«  prohibiting  the  exportation  of  wool 
tfv  irpieidtd ;  and  {lentonH  are  now  at  full  lil>erty  to  ex{>ort  thi«  commodity  U|>on  psying 
»  ••rtAifi  duly. 

Ht  :»!  <ieo/lII.  c  H8.  fuUent'  earth,  fuUiniCH^lay,  and  tobacco-pipe  clay  may  be  carried 
^^%»t»iM»  und^  certain  restriotionK,  containtHl  in  32  (.loo.  III.  o.  oO,  u|K>n  goods  prohiluted 
*•'  t^  •'XtKjftrMi. 

Bjr  4  ifco.  1 V.  e  69,  i  24.  all  Dmhihitionfl  against  the  exportation  of  tobaooo-pipe  day 
ttt  rrmored.  and  the  Mune  Ib  thereby  declared  free. — Cairnr. 
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ties  and  eeiEnre  of  the  goods  for  cltmdestine  smuggling,  and  alBz  the  guilt 
of  felony,  vith  transportation  fbr  seven  years,  upon  more  open,  daring,  and 
avowed  practices  :*  but  the  last  of  them,  19  Geo.  II.  c.  84,  is  for  tlie  pnrpcM 
inttar  omnium ;  for  it  makes  all  forcible  acta  of  smagglin^,  carried  on  in  defiaute 
of  the  laws,  or  even  in  disguise  to  evade  them,  felony  without  benefit  of  clerey: 
enacting,  that  if  three  or  more  persons  shall  assemble,  with  fire-anns  or  otner 
ofitcnsive  weapons,  to  assist  in  the  illegal  exportation  or  importation  of  goodi, 
or  in  reKcuing  the  same  afler  eciznro,  or  in  rescuing  ofTendcrs  in  custody  for 
such  otfcnces;  or  shall  puss  with  such  goods  in  disguise;  or  shall  wound,  uoat 
at,  or  assault  any  officei*a  of  the  revenue  when  in  the  execution  of  their  doty; 
such  persons  shall  bo  felons  without  the  benefit  of  clci^y.  As  to  that  branch 
of  the  statute  which  required  any  person  charged  upon  oath  as  a  smuggler, 
nndcr  pain  of  death,  to  surrender  himself  nnon  proclamation,  it  seems  to  bi 
expired ;  as  the  subsequent  statutes, (6)  whtcL  continue  the  original  act  to  tb« 
present  time,  do  in  terms  continue  only  so  much  of  the  said  act  as  relate*  to 
the  puniskBKHt  of  the  ofii^ndcrs,  and  not  to  the  extraordinan'  method  of  appK- 
hending  or  causing  them  to  surrender  :  and  for  ofi'enees  of  this  positive  specict, 
where  punishment  (though  neccssarjO  is  rendered  so  by  the  laws  themsehci, 
which  by  imposing  high  duties  on  commodities  increase  the  temptation  to  end* 
them,  we  cannot  surety  I>e  too  cautious  in  inflicting  the  penalty  of  death.(r)* 
♦KG!  *"'*■  ^"''"'•'''  offence  against  public  trade  is  fraudulent  banirvftfj, 
**  J  which  was  sufficiently  sjKikcn  of  in  a  former  volume  :(d)  I  shall  i\ia*- 
fore  now  barely  mention  the  several  species  of  fraud  taken  notice  of  by  tlx 
statute  law,  vis.,  the  bankrupt's  neglect  of  surrendering  himself  to  his  crcdilorti 
his  nonx-onfomiity  to  the  directions  of  the  several  statutes ;  his  concealing  or 
embezzling  liis  ett'ects  to  the  value  of  20^. ;  and  bis  withholding  any  book*  or 
writings  with  intent  to  defraud  his  creditors:  all  which  the  policy  of  our  com- 
mcrciai  country  lias  made  felony  without  benefit  of  clergy.(e)*  And  indeed  it 
is  allowed  by  such  as  arc  the  most  averse  to  the  infliction  of  capital  punisbmeot, 
that  the  offence  of  fVauduleiit  bankruptcy,  being  an  atrocious  species  of  the  tr'iMh 
falsi,  ought  to  be  put  upon  a  level  with  those  of  forgery  and  falsifying  tin 
cohi.(/)  And,  even  without  actual  fhind,  if  the  bankrupt  cannot  make  it  ap- 
pear that  he  is  disabled  from  paying  his  debts  by  some  casual  loss,  lie  shsll,  t^ 
the  statute  21  Jac.  I.e.  lil,  beset  ou  the  pillory  for  two  hours,  with  one  of  hit  ear* 
nailed  to  the  same  and  cut  utl'.  To  this  head  wo  may  also  subjoin  that,  byita- 
tute  32  Geo.  II.  c.  2K,  it  is  felony,  pnniishuble  by  transportation  for  seven  jeu*, 
if  a  ]»risoiier,  charged  in  execution  for  any  debt  under  IWL,  neglects  or  rcfiurt 
on  demand  to  discover  and  deliver  up  his  eflucts  for  the  benefit  of  bis  crediien. 
And  these  are  the  only  telonious  ofl'encos  against  public  trade,  the  residue  being 
mere  misdemeanours :  us, — 

(•jStoI.3SUM.I.c32.    3:tUw.lI.c.l8.    4Gm.  lILs  (<)  Hh  bonk  U.  pun  MI,  «n. 

13.  l>|  Stal.  t  0«i.  II.  r.  ai. 

OSrrlmDkl.  paseSIT.    Bmnr.cn.  (^)  Bfaav.  cli.  St. 

'  By  the  stat.  H  &  9  Vict.  c.  f<T,  nil  former  statutes  on  this  aultjeot  are  eon»olidale<l:  H 
makeit  all  fnrt'iblc  aulM  iit  nmufifiVwp.  carried  on  in  defiance  of  the  lairs  or  even  IB  dit- 
lpii»e.  to  evade  Ihem,  fclwiy. — Stewahi. 

■  By  the  6  (>eo.  IV.  c.  KiV,  nft<>r  reddng  the  ountoms-repeal  act,  the  6  Geo.  IT.  c  V6, 
all  tiic  lan-H  rolntive  to  l!ii>  |)r<-vr]ilioii  of  HrouitfEling  are  consolidated;  but  Ibe  r*("i'i°ii' 
of  the  act  are  so  nunicrons  tlint  thev  oaimot  be  comprised  within  the  limit  of  a  not*.— 

I.  IV.  c.  in.  all  1; 

eilut'cl  into  tliis  _  _. _. 

rially  vary  fmm  tliosi-  mintinui'il  hi  tin-  text.  By  i  '.f.>,  it  it  enacted  that  the  bMikni|il 
or  other  ]H>n<on  nvcurin^'  liiUiOy  Ix'fore  the  roninilNiioners  shall  be  guilty  of  perjury  and 
siifler  the  jtains  and  ]i<'iinllir.-i  in  I'nri'c  B|raini>t  that  otti>nce.  By  |  112,  any  faanknpt 
ni'^'1iH'iiii|i  to  Durrenilcr  anil  MiI'mit  liinutelf  in  be  examined,  or  refusing  to  make  <h^ 
nivery  of  his  o»tnle  an<t  l■t1i■^t!^  or  d<-«'lininf;  to  deliver  up  his  foods,  book*,  and  writiap^ 
or  conccnliiie  or  emlii-z/linir  any  iNirt  of  IiIh  rtt'erfs  h  the  vaht  ^  1<V,  with  intent  to  de- 
fraud bin  cri'ditorH.  pliiill  Ii<>  fiuilty  of  I'l'limy.  niid  be  liable  to  tranaportation  tor  life  ct 
not  lew  Ihnn  wven  yeiirs,  «r  to  iii'if  prison  men  t  for  any  term  DOt  « 
an  the  court  before  whom  lie  ia  convicted  may  adjudge. — CHirrr. 
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4.  Uaarr ;  which  la  an  milawAil  cuntracl,  upon  the  loan  of  money,  to  rocektt 
the  MBie  )m«in  with  exorbiUnt  locrvast'.  Or  tltit  &1ho  wo  had  occABioD  to  ilia- 
MMtrM  at  Uu-ge  in  a  forioor  volame.(^)  W«  there  obK«<rved  that,  by  Btatni«  37 
ll«a.  VIII.  c.  t*.  thtt  rato  of  interest  was  BxmI  at  iDl.ptr  cnt. per  annum,  which 
til*  awtuto  13  Klis.  c.  K  i»nt)rm« ;  nD<l  orduint  that  all  broker*  tbull  b«  f^iilty 
of  a  finrmmivre  that  Iraniiacl  uiiy  ■.■oiitnu.-tfl  tVir  more,  and  th«  aecuriti<!M  ihom- 
aelT«a  >haJl  be  *\'oid.    The  atatutv  21  Juc.  1.  c.  17  reduced  iat«r«iit  ui 


•igbt  p«r  eanf. ;  and,  it  having  been  lowered  in  1R50,  durin|t  the  uimqia- 
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Ooa,  to  aix  Mr  ^enf.,  the  saiao  reduction  wat  rtvenactod  allor  the  rc«toratioD  by 
Matnt*  IS  Car  II,  c.  13;  and,  lastly,  the  stntote  I'i  Aaaf,  Bt.  S,  c.  Itl  baa  »• 
docwd  it  xofiee  jttT  cent.  Whcrclbrv  not  only  nil  (wnlmcta  for  tnking  more  are 
IB  thonuclvM  totally  void,  bnt  aliw  the  IvndiT  Hhatl  Ibrioil  trvblv  the  money  bor- 
rawod.*  Al>o,  if  any  acrironer  or  broker  lakea  niurv  than  five  shillingii  iirr  emt. 
procnraiion-mone}',  or  raore  than  twelve  [lence  for  making  n  bond,  he  sluill  fur> 
rnt  SO/,  witli  ooatd,  and  shall  sntfer  iinuriaonmeul  for  half  a  year.  And,  by  aia- 
t«t*  17  Geo  III.  0.  30,  to  take  more  tnan  ten  shilliDgs  per  cent,  for  procariug 
lay  nmncy  to  bo  advanced  on  any  lifc-annaity,  is  made  an  indietablo  misde- 
aaanoor,  and  puoinhahte  with  Ane  nn<I  im)in«oninent :  it*  id  atw  the  offence  of 
ptvcnring  or  aulicitiug  any  infant  to  grant  any  lifivanuuity,  or  la  proioisn,  or 
etberwiae  engage,  to  nitity  It  when  he  (M>nie«i  ol  age.* 

6.  Cheating  m  another  ofTent-e  more  im mediately  agaioat  publie  trade;  as 
that  cannot  be  carried  on  without  a  punotilioos  regard  to  (ximiaon  honvslv  and 
hhh  b«tw(M>n  man  and  man.  Uither  tbervlbre  may  be  mferred  that  ptwtljpoiu 
nnllitndv  nf  stainless  which  are  made  to  restrain  and  punish  doceita  in  pai^ 
tk-slar  tnulm,  anti  which  ure  I'nilTiiiTutcd  hv  lluwltiiiH  and  Burn,  but  are  chiefly 

bread,  or  the  rules  laid  down  by  the  law,  and  particularly  by  the  BtatDt«a  81 
Geo.  II.  c.  I'i,  3  (;w.  III.  c.  II,  and  18  (!co.  111.  c.  (>::,  for  awcrlaining  its  price 
m  every  given  (|uiiiLlity,  in  reducible  to  tliis  head  of  clieuting:  as  is  likewise,  in 
a  peculiar  manner,  the  offence  of  selling  liy  /<t/jte  mightt  iind  meatvres ;  tho 
standard  of  which  fell  under  our  conHidcrutlon  in  a  former  volume. (A)'  The 
Mnishment  of  biiken*  breukiii;;  the  aiutizo  wan,  antiently,  to  stand  in  the  pilloiy, 
vj  statnif  51  \li:n.  III.  hI.  0,  and  for  brewers  (by  the  siime  act)  to  stand  in  the 
lunbrel  or  dung-curl  :(i)  which,  nH  we  leitrn  I'nim  domesday-book,  waa  the 
panishroent  for  knuviNh  lircwers  in  the  city  ot'C'hester  so  early  as  the  reign  of  Bd- 
■»rd  the  C'onfcHsor.  "  M>ilitm  ceriisiiimj<uieii»,  in  eathfdra  ponriatur  stercoru."{]) 
Bat  now  the  general  puniithnient  for  alt  frauds  *of  this  kind,  if  indicted  rsiEQ 
(to  they  may  U')  at  common  law,  is  by  tine  and  imprisonment:  (hough  *■ 
lie  easier  and  more  unnitl  way  Is  by  levying  on  a  summary  conviction,  by  dia- 
tivas  and  sale,  the  forfeit ii res  ini|Msed  by  the  pevenil  acts  of  parliament.  Lastly, 
lay  deceitful  practice,  in  cosening  another  by  artlut  means,  whether  in  matten 


>  the  prosecutor,  the  other  half  to 
ee  in  ancient  times  against  lending 
ti.  VIII.c.O— by  ohich  it  was  legaf 
■  Bfirrwanln  rejM-ahil  by  5  1  G  Gdw.  VI.  c.  20.  by  which  all  interest  was  pmhi- 
hil^  the  moDfy  Icut  and  I  lie  inl^reft  were  ftirfcileil,  and  the  oftenilerwss  subject  to  fine 
uvl  imprison  men  t.  We  have  Iwfore  olwcrveii  tlmt  the  jioHcv  of  limiting  the  rate  of 
laitHt  upm  a  ronirsct  Tor  the  loan  or  money  i^  ileniod  ni  modern  times;  but  Cktowss 
<4  a  dtSpn-Dt  opinion,  (^im  il/r,  7111  i/muieTat,  iliiiufl,  Quid  Jmerarif  T^n  Gtto,  Qhh^  Ao- 
^  n.  impul.  orrtdrrtf     Cic.  Off. — I'llltSTIAN. 

W«  ba*v  already  ronRiU<'re<l  wliut  will  conslilule  u^UTy.  anu.  2  book.  403.  That  uiurjr 
B  an  imlictaUe  otTctioe.  eee  2  Burr.  7'J<J.  4  T.  It.  206.  8  East,  41.  1  Chit.  Cnm.  Law, 
m.—CmiTTt. 

■Tfaiaaet  is  repealed,  as  to  annuities  pnintc<l  sinrc  the  141h  July,  IB13.  by  the53  0eo. 
HI.  e.  141  ;  but  similar  provisiniia  are  riM-nacleil. — Cnirrr. 

'  Tbe  principal  act  now  in  force,  relative  to  the  ilitTcrent  weiKhta  and  meararea,  b  the 
*  0«o.  IV.  o.  7«.  (continued  and  amended  by  G  Oeo.  IV.  o.  1^)  The  35  Geo.  III.  o.  lOS. 
>;Oea.Ill.  «.  143,  and  U  Ueo.  III.  r.  4.1.  relate  to  the  examinathm  of  weigfata  and  maa- 
sana.    8««  S  Born,  S4lb  ed.  tit.  Wpights  and  Measures.— Cairrr.  ^ 
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of  trade  or  otherwise,  as  by  ploying  with  false  dice,  or  the  like,  is  nnnighabb 
with  fine,  imprieoumeHt,  and  pillory.(A)'  And,  by  the  statutes  88  Hen.  Till, 
c.  1,  and  30  Geo.  JI.  C.  24,  if  any  mnn  dcfVauds  another  of  any  valuable  chatteli 
by  (tolour  of  any  false  token,  counterfeit  letter,  or  faltte  pretence,  or  pawns  or 
disposes  of  another's  goods  without  the  consent  of  the  owner,  he  shall  suffer 
euch  punishment,  by  iinpriaonincnt,  fine,  pillorj',  transportation,  whipping,  or 
other  corporal  pain,  as  the  court  shall  direct.* 

6.  The  offence  ai forestalling  the  market  is  also  an  offence  against  public  XnAi. 
This,  which  (as  well  as  the  two  following)  is  also  an  offence  at  common  Inw,(l) 
was  described  by  statute  5  &  6  Edward  VI.  c.  14  to  be  the  buying  or  contrtct- 
ing  for  any  merchandise  or  victual  coming  in  the  way  to  market ;  or  diaBnading 
persons  f>^m  bringing  their  goods  or  proviriions  there;  or  persuading  them  to 
enhance  the  price  when  there :  any  of  which  practices  make  the  market  deanr 
to  the  fair  trader, 

7.  Kcgrating  was  descrilH'd  by  the  name  statute  to  be  the  baying  of  con  or 
Other  dead  victual,  in  anj-  market,  and  selling  it  again  in  the  same  market,  or 
('(Mhwt.p.c.iss. wibU-aM. 

*Pillory  18  now  abolishi-d.  In-  the  06  Irco.  III.  c.  138.  See,  in  general,  3  Chit.  Clin. 
Law,  l)tl4.'  IK).').  'S\\f  vnte»  in  which  fttavX  is  iiulictuble  at  common  Uw  seem  oonGned  U 
the  UHO  of  false  weighti  nml  nicafurcit,  the  xellinK  of  goods  with  counterfeit  marki,  [ilif' 
ing  with  fiil«e  dire,  uml  triiu(li>  attecting  tlic  courHe  of  juflice  and  immediately  ituuiiog 
the  inteieHtsof  the  iiulilic  or  thrown;  uiid  it  \t  8«*ttted  that  no  mere  fraud,  not  amouDtiai 
to  felonr,  is  an  indictalili-  (itlt>iii'i.'  nt  c-oiiiition  luw  unions  it  aSects  th«  public.  2  Bofr, 
1125.     i  Bla.  Kep.  ;;7:i.  .S.  (;.— Cuittv. 

*  Pillnry  in  now  n>«>tish>-'l.  )>v  the  ;>f>  Geo.  III.  c.  138.  The  general  pawn-broken'  Mi 
(39  k  4(1  Geo.  III.  r.  II'J)  virtunlly  repcnU  tho  3U (ieo.  II.  c.  24.  u  to  the  pawninfot 
another's  goods  without  the  consent  of  th«^  owner,  and  the  offence  i*  thereby  puoiiluiblt 
by  penalties. 

Thu  provisionx  of  Hon.  VIII.  1  (ito.  II.  are  oxtcndod,  by  the  52  Geo.  III.  c.  M,  led**- 
taining  bonds,  bilU  of  oxohiingo,  Imiik-iinti^s.  i>ocuritios,  or  orders  for  the  payment  o( 
mouoy,  or  tho  triinsf.T  »f  giwiJ.',  or  any  vuIiihIjIp  thin;;  whatever.  By  the  3  (leo.  IV.  e. 
14,  the  olfcndrr  may  bo  sonlonocd  to  liuni  lul^our.  fieo,  as  to  this  ottbnce,  3  Chfl.  CVinL 
Law.  y-Hi,  *c. 

Thwe  arts  exti'iid  to  overv  defpriplinn  of  false  pretences  by  which  goods  ma;  be oi^ 
(ained  with  intent  to  ilifiuuil.    ;i  T.  K.  Mi. 

Xow,  by  T  &  8  Uon.  IV.  c.  'Hi.  {  33.  reciting  "that  a  failure  of  justice  frequently  siiM 
from  Ihf  ^btlc  distinction  botwceii  lani-ny  and  fraud,"  it  is,  "for  remedy  thereof 
enai-tod  "that  if  any  [HM'siin  shiill  by  any  false  jirotence  obtain  from  any  other  penon  uiT 
ehuttcl,  mnncy,  or  olhor  valusdilu  n-curity.  with  intent  to  cheat  or  defraud  any  personn 
tho  '^nii>,  ovorv  siioli  olloiidor  fhall  Ik-  (ziiilty  of  a  minlemeanour,  anil,  being  conTietei 
ihoii'of,  sliiill  bo  tiiiblo,  ul  ilio  ilisi'rotion  of  tlie  court,  to  be  tran.''ported  for  srren  jeai* 
or  to  fMXXvt  tine  or  impiinniniioiit,  or  both,  ns  the  i-ourt  shall  award :  provided  thsl  it 
upon  the  triid  of  any  jior»un  Indiotol  for  i<uch  mi^donioanour,  it  shall  be  proved  that  Iw 
obtiiiniil  llio  pro{H-riy  in  i|Ufi'lion  hi  any  ^uoll  uiuniior  us  to  amount  in.law  to  larcenv, 
lit-  aUall  nut  by  reason  thortf if  bi>  onlillod  to  be  ao<|uiUod  of  such  luiMlomeanour:  *i»l 
no  such  indii-tmoiil  >>hidl  1h-  n-mnvublo  by  certiorari :  and  no  jienon  tried  for  lueh  mi»| 
donu-niiour  sliull  lio  h.-ibli-  to  )ie  aftt'i-nards  iirosoeuted  for  larceny  uiton  the  same  bets." 
In  an  indiotniont  under  ilii«  statute.  ao<-oriiing  to  the  rules  of  construction  applicable  U 
former  :rtatuIo»  ini  thi»  siibjiTt  wliieli  i.i>ein  <-nuullv  epiilicable  to  this,  the  prctraeesmiirt 
be  si-t  foHh  and  must  bo  iivpitiv.-il  by  xm-c-lal  avormonls.  2  T.  H.  581.  '2  M.  *  S.  Z"^ 
Tho  whole  of  the  pri'li'm-t'  <-liiirgi-d  niiil  lurt,  however,  bo  proved:  proof  of  part  of  lb« 
Till  1 1 '1 1 1  e.  and  thut  tb*'  )<r<>pei'ty  was  obtnineil  tli<'n-li)',  is  suftidenl.  Bex  rt.  UilL  R.  A 
1{.  <.'.  I.'.  I'.iO,  Ulriiiinin^  pxHls  by  fnmilntenlly  giving  in  jiayment  a  check  upon  a  baiikff 
with  whoni  tlio  puny  k<i-|<*  n<>  em-li,  and  which  he  knows  will  not  be  paid,  has  beenlirU 
nil  indit'tabli'  otti'tui-.  and  woubl.  it  sii-nis,  U-  sucli  within  tliiH  statute.  Rex  ».  .lackMiB. 
',\  Cuiup.  37U.  Tho  ]aii;.'iiago  r>r  llio  :mi  (ii>o.  1 1,  c.  24  made  the  oflienee  of  obtaining  moD<T 
U)>on  false  jir*-l<<ufi's  conKb-l  in  thi-iiotniilly  obtaining  the  money,  and  not  in  using ■  fsl'* 
jiretoiiee  for  tho  puriioseiifiibtuiilin);  the  money:  it  has  been  held,  therofom,  that  ins" 
miliotment  on  that  statute,  the  venue  must  1h'  Liid  in  the  county  where  the  blse  i<re- 
lenco  is  used.    Bex  tn.  Ituiier\',  oitiil  in  I'ltirxon  ii.  M'Gowran,  6  D.  i  B.  61C.  3Ei(-> 


r  vlM"ff.  C,  .1.    Whore  thefniiid  praotisi'd  is  jiroporly  the  ground  for  a  civil  artim 

"        ■  ■       '     ■  ■  .  .  .■  1     .__._._ . . ported.    Bex  w-t* 

:.  073.  818^  819,  &. 


tt  obtiiiiiiiig  monev  bv  false  |>retcnoes  cannot  be  aupported.    Bex  v(.l.> 

-  '        ~"  t,p.ero73,8i — "• 


It.}  rilBLIC  WBONGa  IM 

1  fimr  mikw  of  iLe  [ilaoo.  Ptir  IhiM  iiliig  eiiUiiiiccs  tlie  price  of  Um  pn^ 
i^  am  vTory  sacceMiro  solter  must  liuvti  a  tucooBsive  profit. 
Eapwwi»K  was  aJho  dosirnbod  la  bo  tlio  iiettiiix  '^oto  odo'*  {KMBesmot),  or 
g  «p,  lo'eL*  ijuitntitira  t>f  corn  or  otbor  Joud  victuuls,  with  intvnt  to  mU 
■^in.  Thin  miiiil  of  cuuFM)  bo  injiiriuun  t»  tlie  pulilic,  l>f  putting  it  in 
iwur  <if  oiii:  i>r  two  rich  tneu  l<j  miMi  tliv  prit^i'  of  pruviaiouH  at  their  own 
lioD."  Aud  M>  ihv  total  vngroanitig  of  iiiiy  other  commodiir,  with  an  in- 
laril  it  at  lU)  unr«aBOUsl>lo  'price,  itt  an  ofTouoo  iiidictuble  anJ  flna>     rsicQ 

the  common  la«r.(m)    And  th«  jjonoral  penalty  for  thotw  throe    '- 
m  by  thi!  <:omm<in  liiw  (for  all  th<i  Mtatutoe  concorning  thorn  w«rv  rvpoaled 

Geo.  III.  r.  Tt }  i#,  an  in  other  minute  miMlcmi-aitoun,  dlHtirotlonary  fiofl 
tpri»ouiaeiil.<n )  Amotig  tho  Kouiaua,  thene  utTenuoa  aud  othvr  tnal-prao 
tfl  rsHd  the  price  of  proviuloDe  were  puniabed  hy  a  pecuniary  mulct. 
a  viginti  aurrorum  statiutHf  adotrtut  fum,  qui  contra  annonam  /ecerif,  societO' 
jutni  quo  onnorut  cahor  fiat.'\o) 

lonopolio*  are  mach  th«  sumo  olTenca  in  other  branches  of  trade  that  on- 
ng  U  In  proviiiionii :  being  a  liut^niio  or  privilo|{a  allowed  fay  the  king  for 
Is  buying  and  Melting,  making,  wi>rking,  oruaingof  any  thing  wbatnoever; 
hjf  the  subject  i»  ceueral  k  rentrainedlVom  that  liberty  of  manufacturing 
ling  which  he  haa  before. (;*)     These  had  been  carried  to  an  enormoua 

during  the  rvign  of  queen  Elisabeth,  and  w«r«  heavily  complained  of 

Edward  t^ka,(7)  in  the  beginning  of  the  reign  of  king  Jamm  titc  Firat ; 
m  ill  great  meuaurv  rcmcdu^d  by  Ktaluto  21  Jac.  I.  c.  3,"  which  declarcH 


the.^1  <itii.  III.  c.  30,  corn  mav  be  bought  for  the  purpose  of  itoring  in  granariee 
ellin^  it. 

modirn  Uw  on  thi»  subject  is  well  ili!iruBM!d  in  1  Eut,  143.  And*ee2  Chit.Crim. 
ii.  kr.  In  thai  CUM-  it  was  dnidod  Ihst  apreading  rumour*  with  intent  to  tuiaa 
ee  rif  ■  (jurtii-uliir  Hfipclcfl  of  klinirnt.  endeavouring  to  enhance  its  prioe  br  per- 
f  othem  In  aln-lHin  (mm  Krinfiinji  it  to  market,  ana  tneroMiing  large  quantities  in 
o  rwult  ihciii  at  the  I'xorbitaiil  price*  occanionml  by  hu  own  artifice*,  are  oflencee 
)>le  at  cummoii  l.i\\,  ami  niiliJiH-i  ih<'  party  iw  ftcting  to  fine  and  impri«onment  at 
crviiun  uf  till'  rdurt  in  wliirli  lip  is  (^nvicteil.  It  wm  atiio  held  that  hope,  thonah 
4|  iTTiiii-uliiiii'lv  tVir  rrxxl.  full  irilhin  this  rule.  But.  at  the  present  day,  it  woutd 
ly  be  holilin  that  no  otf.-nce  is  committed  unless  there  is  an  intent  to  raise  the 
r  pr<>vi>ii<n<  liy  the  oon<luct  of  the  party.  For  the  fflpre  Iratiifer  ofa  purchase  in 
rket  wlx're  il  i*  inndp,  the  buying  arlicW  liefore  they  arrive  st  a  public  market, 
pun'liiu-ing  a  lartir  <)Uantlly  of  u  jiarticuiar  article,  can  scarcely  be  regarded  as  in 
Ire^  ni-ccuarilv  injurtoui  to  tiie  community,  and,  as  such,  indictable  oflenoea.  A 
vying  and  Kclling  n^fnin  dom  not  ni-ces»arily  increase  the  price  of  the  eommoditf 
:<io.>iim<-r.  Tnr  the  iliv-ision  nf  labour  or  occupations  will  m  general  occasion  lb* 
dJty  l<i  Ix-  luilJ  I'hiuiiHT  to  ihc  consumer.  See  Smith's  Wealth  of  Na  to),  ii.  309, 
lex.  title  "  Lalx'Ur:"  and  many  canes  may  occur  in  wLich  a  most  laudable  motive 
:isl  for  buving  up  large  <(unnlilit«i  of  the  same  commodity.     See  the  argumenta, 

H  East.  Ai*:.  h  Kiut.  .Ml.  Indeed,  in  the  case  of  the  Kingn.  Busby,  on  the 
tent   leing  argucil.  ilie  court  were  etjually  divided  on  the  question  whether  r*- 

ia  an  imln-talili'  offence  at  common  law :  and  though  the  defendant  was  conviotad, 
(■DTDl  was  eviT  ]ini>->i-d  u)h>ii  him.  MS.-^..  "Raising  and  spreading  a  story  that  wool 
»ot  l<e  •ulTcriil  In  be  <>x|>orli-<l  in  such  a  year,  probably  by  some  stock-jobber*  in 
imes.  wh<T>')>y  the  value  of  woo]  wo.*  beaion  down,  though  it  did  not  appear  th« 
int*  reaiml  any  [mrtii'uliir  ailviinliigp  by  the  deceit,  was.  on  account  oTtta  boing 
ry  loinwif-.  |jiini-h<'<l  by  indiclniml ;  and  a  ronfedoracv,  wilhouta  ftirther  aotdooo, 
ivariah  ili-'  farmers  of  cxci.>e  anil  U-uu-n  the  duty  has  been  held  an  oSeftce  puniah- 
-  information."     Ujiinioii  of  Mr.  Wi-kI.  '1  Chalmers.  247,  Ao.     It  is  as  indielable 

to  nmspire  nn  a  iwrticular  day  by  fiilse  rumour*  to  raise  the  prioe  of  public 
n«it  funds,  with  intent  li  ii^juri'  Iho  subject*  who  should  purchase  on  that  d» ; 
It  tk«  indictment  wns  well  i-Mijuiih,  without  specifyintf  the  particular  penons  who 


ktagdnot  might  mi>an  oitlivr  Ihc  Brili>h  or  Iruh  hinds,  wbiol 

ah  a  part  at  the  funds  of  the  rnilnl  Kingdom.     3  IL  t  8.  t7^-Cmmt. 

ilJed  bf  sUt  SAG  W.  IV.  c.  m,— dTitriar. 


159  I'UBLIC   WROXtiS.  [Booir  IV. 

BUcU  monopolies  U>  bo  conlriiry  to  law  iiiid  void  (oxfCi>t  as  to  patcntn,  not  ci- 
cocdirig  lliu  grantor  loiirti><.'ii  yt-ar.*,  to  tliu  autlioiti  of  new  jiirfntions;  aud 
oxi'Opt  also  patciitH  I'omrcrnin^  jiriiiliii^,  nultjH.'li'o,  f^anpowdor,  f^-ut  ordnuncu, 
mid  Hliot;)  and  moiiopolist»  ai-o  piiiiiitliud  with  tlic  tbi-tuituru  of  ttvltle  damu^i-^ 
and  double  conts  to  tliow  whom  tbcy  attvm]>t  to  diHturb;  and,  if  llivy  procun.' 
any  ai-tion,  brou;rht  af^aimtt  tbcm  fi»r  thwtc  dama^^os,  to  be  stnyod  by  any  oxtra- 
judicial  oi-dcr  olhor  llnin  tbut  uf  tbo  ouui-t  whuroin  it  is  broUju;bt,  tbi'y  ini-iir 
the  pL'naltica  of  pra-miinire.  Combinationn  alM>  a m ong  victual lero  ur  aiiiticti* 
to  raiHc  thu  pHc-e  of  nrovi^sioiLs  or  any  commoditioR,  ur  the  mte  of  labour,*' are 
in  many  vnaen  tievvrety  pnniHlit'd  by  particular  statutes;  and  in  genural,  by  sta- 
tute 'I  &  a  Kilw.  VI.  c.  15,  with  the  Ii>Hoiture  of  \0i.  or  twenty  aajV  impriwtFc 
nicnt,  with  an  allowance  of  only  bread  and  water,  for  the  tirnt  ofl'ence  ;  ^Ul.  ur 
neOl  *''^  pilloi-y  for  the  nccond  ;  and  *Wt.  for  the  third,  or  else  the  pillory,  W 
-I  of  one  ear,  and  pcrj)etual  infamy.  In  the  same  manner,  by  a  conMilu- 
tion  of  the  c>mpei-'ir  Zi']iu,(r)  all  nionopolieH  and  combinations  to  keep  ap  tlia 
price  of  merchandise,  provisions,  or  worltmanship  were  prohibited,  upon  pam  uf 
Ibrtciture  of  (roods  and  pi'qwtual  Iianihhmcnt. 

10.  To  exercise  a  trmle  in  any  town  without  having  previously  served  as  an 
apj/rentr'ce  for  iKiTcn  yearB,(a)  in  looked  uiwn  to  be  detrimental  to  public  traJf, 
upon  the  supposed  want  of  sufficient  skill  in  the  trader;  and  thoreforo  i»  pn- 
lushcd,  by  ittatute  i)  Eliz.  c.  4,  with  the  foi-feiture  of  forty  shillinga  by  the  montli." 

11.  Lastly,  to  prevent  the  destruction  of  our  homo  manufaclures  by  trantjiurt- 
inij  anil  Sfducimj  our  arliists  to  settlo  abroad,  it  is  provided,  by  statute  5  Geo.  I. 
c.  27,  tbat  such  as  so  entice  or  scduee  tbcm  shall  be  fined  lOOf.  and  l>e  im- 
prisoned three  monthf> ;  and  for  the  second  offeneo  shall  be  Bned  at  discretion, 
and  be  imprisoned  a  year;  and  the  artificers  so  goin^  into  forei/ipi  countries, 
and  not  returning  witliin  six  montliH  after  warning  given  tbem  by  the  Britirh 
ambassador  where  they  reside,  shall  be  deemed  aliens,  and  forfeit  all  their  lind 
and  goods,  and  shall  be  incapable  of  any  legacy  or  gift.  By  statute  33  Geo.  II. 
c.  \H,  the  seducers  incur,  for  the  fii'st  onenco,  a  forfeiture  of  50UI.  for  each  arli- 
tii'cr  contracted  with  to  lie  sent  abroad,  and  imprisonment  for  twelve  monthi'; 
and  for  the  second,  1000/.,  and  are  liable  to  two  years'  imprisonment :  and  by 
tlie  sumo  statute,  connei.-ted  with  14  Geo.  III.  c.  71,  if  any  person  exports  iny 
tools  or  utensilx  used  in  the  silk,  linen,  cotton,  or  woollen  manulbcturcs,  (exceiU* 
ing  wooleanis  to  North  America.Xr)  he  forfeits  the  same  and  2001.,  and  the 
eaptnin  of  the  ship  (^having  knowledge  thereof)  lOOf. ;  and  if  any  captain  of  a 
king's  sliip,  or  oflicer  of  the  customs,  knowingly  suffci-s  such  oxportation,  hu 
foi'tuita  lUU/.  and  his  euiploymenl,  and  is  forever  made  incapable  of  bearing  any 

O  o«i.  4.  la.  1.  (•)  S!».  i»>k  I.  t^w  1-1-  n  «»>■  1*  <•«>■  111-  •■  »■ 

*  rolntivn  to  combinations  of  workmen  or  inaf- 
y  of  work,  Ac.  are  rnpealed.  B;  spct.  2,  perHXM 
, ..nn>ellin';  joumcynipn  to  leave  llielr  omjilovment,  or  to  return  work  unfinisliM.  pi*- 
ri'ntmp  lli<-m  Ironi  liirinf:  (bi>niselv(<K.  ciiniix-llln^  them  to  belong  to  eluha,  ke.  or  to  im.V 
fineN,  or  forcing  niiuuifiiclureiii  to  iiIiit  llicir  mode  of  cnrryina  on  their  busineu.  *i* 
jHinishable  with  iiii|iri)<iinment.  with  or  wilhont  hard  latiour,  for  three  month*.  71i« 
renutininfc  cIoujm^  proviili;  Hir  tlip  modi-  of  conviction  of  offenden  before  juslicoa  of  tli« 
jwTice.  For  Ihp  fonn  nnil  ri'iiuLsiri-i  of  conviotinna  for  these  ofTenroi  under  former  »cH 
of  purliitment.  Kee  U>>x  ci.  Nield.  i*.  ¥m*X,  41T.  Hex  v».  Ridpway,  1  D.  1  R.  123.  5  B.  A  A. 
r>::7.  I'jilcy  on  ainviciion:'.  id  M.  \.y  l).>»bn^.  Oil,  ft  tf^.  Bjr  9Ueo.  IV.  c.  31.  s.  25.  umuIU 
in  ]iuri<iiunn>  of  any  cnnNpiruFV  (n  rni.'e  tlie  rote  of  wa^Eefi,  and  (■.  2l>)  aRMulu  uimn 
eiTtain  workmen  to  pTevi>nt  llicm  from  working  at  their  trades,  are  punUhable  with 
imiiri-onnient  and  )iar<l  hiWur. — L'iiittv. 

■'Thi';>4fii-o.  III.  c.  W.  H.  I  repeitU  «o  iimeh  of  theSKlii.  c.  4  aa  provides  that  per>oni 
sli.nll  not  I'xerciiie  any  art  or  niHOUul  mvuijution  except  they  had  aerred  an  apprentice- 
i<hi]i  of  seven  years.  Sect.  -  renders  valid  certain  indentures  of  apprvnticranip  which 
would  have  tieen  voi'l  hy  certain  proviMonii  in  the  old  act,  and  roueala  the  (Mrl  of  lb' 
act  containing  iiueh  provisionit.  Sm-t.  .■)  jirovldi^  that  justices  may  determine  complainK 
re»pe<'(in)'  aiiprentieesliiiNi  as  hen■tllf^>n^.  Anil  sect.  4  provide*  tliat  tbe  rustoms  of 
London  coneemlng  u]i].n'ntiees  ave  ni>t  to  In-  affected.  For  the  dedston*  upon  the  S 
Kliz.  c.  4,  n-speetin^  t)ie  exereising  of  tradeH  by  unqualified  penona,  aee  2  Uarrifon'* 
Digest,  fi\H.  title  ?■««/,■.— Cuitt v. 
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poblieo 


poblie  oSo* :  wid  every  perton  ooUecting  sooh  toob  or  atouik  in  order  to  ex- 
l  the  aune  ahAll,  on  ooaviotioii  at  tbe  aanxea,  foriUt  inch  toob  and  alao 


CHAPTER  XIIL 


*Tbb  fourth  species  of  oSencee  more  en>eciall7  affecting  the  oonunon-    r*]« 
wealth  are  such  as  are  againiit  the  public  AealtA  of  the  nation;  a  concern    ^ 
of  the  highest  importance,  and  for  the  preeervation  of  which  then  are  in  muij 
coontriea  Hpecial  magiBtrates  or  ooratort  appointed. 

1.  The  fint  of  tbeae  offences  is  a  felonv,  but,  hj  the  bleenns  of  Pnmdenoa, 
for  more  than  a  century  past  incapable  of  heins  committed  in  uiia  nation :  for, 
br  aUtate  1  Jac.  I.  c.  81,  it  is  enacted  that,  if  any  person  infected  with  the 
plasue,  or  dwelling  in  any  infected  bouse,  be  commanded  by  the  mayor  or  con- 
Mable,  or  other  head  officer,  of  his  town  or  Till,  to  keep  lus  house,  and  shall 
venture  to  disobey  it,  be  may  be  enforced,  by  the  watchmen  appointed  on  each 
melancholy  occanions,  to  obey  such  neccasaiy  command ;  and,  il  any  hart  enana 
by  such  enforcement,  the  watchmen  are  tbere^  indemnified.  And  fhrther,  if 
auc-h  pcr»on  so  commandt'd  to  confine  himself  goes  abroad  and  converses  in 
compuiiy,  if  bo  has  no  plaeue-soru  upon  bim,  ho  sliall  bo  ftuniMhod  as  a  vagabond 
by  whipping,  and  be  buuiiii  to  his  giKid  behaviour;  but,  if  he  han  any  infeetiuas 
sun.*  u|Hin  him,  uncurc-d,  ho  then  shall  be  guilty  of  felony.  By  the  statute 
26  (;eo.  II.  o.  2l>,  (explained  and  amended  by  29  Goo.  II.  c.  8,)  the  method  of 
p(.'rf'>rniiiig  gtutrantine,  or  forty  days'  probation,  by  shlpe  coming  from  infected 
cjuutriui,  in  put  in  a  much  more  regular  and  effectual  order  than  formerly,  and 
maoti-nt  of  ships  coming  from  infected  places  and  disobeying  the  directions 
tbi^rc  given,  *i>r  having  the  plague  on  board  and  concealing  it,  are  guilty  raiao 
of  felony  without  benefit  of  elerg)-.  The  sumo  penalty  also  attends  ■■ 
persi'ns  encuping  fVom  the  lazarets,  or  places  wherein  quarantine  is  to  be  per- 
formed :  and  ofltccra  and  watchmen  neglecting  their  duty ;  and  persons  convoy- 
ing gu'td^i  or  lettera  fnim  ships  performing  quaruntin 

:;.   A  ^t.-ond,  but  mueh  inferior,  species  oi  offence  a^ 
hliing  uf  unirholcjioine  provisioM.'     To  prevent  which,  the  statute  51   Ueu.  HI. 


'  Iiy  iL«  (>  'fco.  IV.  c.  7H.  all  the  prior  slatutca  relative  to  the  quanui tine-lam  or* 
r^l^MJ.  and  other  proviMona  are  made,  nimikr  in  their  naiura  to  the  rorrorr.  ttee  the 
BtixT  ■talutfH  and  d<«l-ion*  iheriKin,  Bum.  J.  ^Ilh  cd.  tit.  Plague.  2  Chitl.  Crim.  Law, 
»S1,  an*J  -  rhitl.  Comnierrial  I^n.  6'Z  to  »i7. 

It  >■  a  miMli>mi!annur  at  ronimon  law  to  PX]<oa«  a  person  labouring  under  an  infeotiow 
HiVifW.  aa  the  Kinalliinx.  in  (lie  utre^ii  or  otluT  puMic  plaoea.  4  H.  ft  H.  73.  272.  An 
mdicimrnt  lin  for  lc>cl|tiiiK  l^otir  pernoiiA  in  an  unhealthy  place.    Cold.  -Ui. — Cnim. 

N-na,  by  the  Iti  A  17  Vi.-i.  c.  UN>.  «.  y.  if  the  |>an>nt  or  [>^nK>n  having  care  of  a  child 
•L\il  not,  afliT  iH.fito  from  the  repi.'ilrar  of  birllis,  attend  to  bafo  raL-ci nation  pe»- 
'.-•ratfl.   sucb    father,    niollifr,   ur   {wraan    shnll    forfuit   a  mm    not  exceeding   2lb. — 

■  It  i*  a  miHlemeannur  at  ooinmon  Ian*  tc  fhe  any  peraon  ityuriaua  fuod  to  eat, 
«lirth«'r  the  offender  tw  piritei)  liy  malicp,  or  a  iJi^ire  of  gain  ;  nor  ia  it  nece«iary  ha 
ikiiald  be  a  public  rontrarior.  or  the  ii\iury  ilone  [o  the  public  Mrrice.  to  render  him 
rruDiiuUly  liaUe.  2  l!:ai>t.  1'.  C.  H22.  ti  tjui,  l;i:(  to  Ul.  If  a  bakor  diiwt  faia  aarvant  to 
nak*  broad  rontaininji  a  iiiecitir  i|uanlity  uf  slum,  which  when  mixed  with  the  othar 

i>mJ>eBta  u  innoziouH.  but  in  (he  eM>ru(ion  of  thme  otden  the  agent  mixea  np  the 
^  wfll  be 


^SJ 


■  way  that  the  bread  t>ecomes  unwbolea 
tbeiadiotad.   3U.  AS.  10.    4(Jamp.  10.    But  an  uidiotment  will  not  It*  ai 
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Bt.  6,  nnd  the  ordinance  for  bakors,  c.  7,  prohibit  the  oale  of  corrupted  wine,  con- 
tagiouH  or  unwholcKumo  flonh,  or  flesh  that  in  bought  of  a  Jew,  under  pain  of 
amerccincnt  for  the  tii-st  ofl'once,  pillory-  tor  the  second,  fine  and  impritionment 
for  the  third,  and  abjuration  of  tlie  town  l<:)r  the  luurth.*  And,  by  tlio  statute 
12  Car.  II.  c.  So,  §  11,  any  brewing  or  adulteration  of  wine  \a  punitdicd  with  the 
forfeiture  of  lUU/.  if  dune  by  the  wholesale  merchant,  and  4il^  if  done  by  the 
vintner  or  retail  trader.'  Thew  are  all  the  oflenees  which  may  properly  be  said 
to  reuptfl  the  public  lieulth. 

V.  The  luHt  Hpei'icK  of  uftVnces  which  eMpecially  affect  the  commonwealth  are 
thoBC  ugainBt  llie  ])ublic  pulice  or  eronomy.  By  the  public  police  and  economy  I 
mean  the  due  regulation  unil  domestic  order  of  the  kingdom,  whereby  the  iiidi- 
Tidualit  of  the  Btatc,  like  nteitiberM  of  a  well-gnveriied  family,  arc  bound  to  con- 
form their  general  behaviour  to  the  rulen  of  propriety,  good  neighbourhood,  and 
good  manners,  and  to  be  decent,  industrious,  and  inoffennive  in  their  respecliTe 
Btations.    This  head  of  olt'ences  muft  therefore  be  very  miscellaneous,  as  it  com- 

E rises  all  such  crimes  as  especially  atfcct  public  society  and  are  not  compre- 
cnded  under  any  of  the  four  preceding  wpecicH.  Theac  amount  some  of  them 
to  ielony,  and  others  to  misdemeanount  only.     Among  the  former  arc, — 

1.  The  otfence  of  diindegtine  marrutgex :  for,  by  the  statute  26  Geo.  II.  c.  33, 
I.  To  solemnize  marriage  in  any  other  place  besides  a  church  or  public  chapel 
wherein  banns  have  been  usually  iiublisbcd,  except  by  license  fVom  the  arth- 
*1SS'\    ''''*'">P  *'''*(-''>ntcrbury;  and,  2.  To  solemnize  marriage  in  such  chnrdi 

-'  or  chancl  without  due  publication  of  banns,  or  license  obtained  from  a 
proper  authority,  do  both  of  them  not  only  render  the  marriage  void,  but  sub- 
ject the  person  solemnizing  it  to  felony,  punished  by  transportation  for  fourteen 
years ;  as,  by  Uiree  former  statutes .(d)  he  and  his  assistants  were  subject  to  a 
pecuniar^'  forfeiture  of  luO/.  3.  To  make  a  false  entry  in  a  marriage-register; 
to  alter  it  when  made ;  to  forge  or  counterfeit  such  entry,  or  a  marriagc-licenM; 
to  cause,  or  procure,  or  act  or  assist  in  such  forgery;  to  utter  the  same  as  trne, 
knowing  it  to  bo  counterfeit;  or  to  destroy  or  procure  the  destruction  of  any 
register,  in  order  to  vacate  any  marriage  or  subject  any  person  to  the  pcualti«< 
of  this  a<:t;  all  these  ofl'enccs,  kuc»wing]y  and  wilfully  committed,  subject  tha 
party  to  the  guilt  of  felony  without  benefit  of  clcrgj-.' 

2.  Another  felonious  oJlence  with  regard  to  thisholy  estate  of  matrimony  is 
what  some  liave  eorrii])lly  called  biijamy,  which  propcrlv  signifieB  being  twice 
married,  but  is  more  justly  denominated  polygamy,  or  having  a  plurality  of  wives 

(•)sa;w. iii.c. e.  TitNw, iii.c. u.  lo arm, 1. 1*, « na. 

a  miller  for  roceivini!  tiooil  biirlov  to  ^Tind  at  hi^  mill,  and  delivering  a  mixture  of  oati  ud 
barlov  which  ik  mutty  and  unwliole-onip.    4  M.  *  S.  ;il J.— Chitty. 

•  This  Btatulc  is  now  ri^jieiiliil.    7  4  t*  Viet.  c.  24. — Kteitart. 

*  And,  by  tlie  1  W.  Hiid  M.  i>t.  1,  e.  :'>4,  s.  'iH,  any  jieraon  selling  wine  eomiptinfi  or  adul- 
teraliiij;  it,  or  Ki-Uiiig  it  no  udulUTiiInl,  idiiill  furTi'it  :)U0/.,  hall'  to  the  king  aud  half  M 
the  informer,  nn<l  kIiuU  )>e  impriMmi-d  tliree  monthx. — Crittt. 

'  Thi»  act  ie  now  r«-)>culiMl,  by  the  4  lien.  IV.  e.  Tii,  and  citvfej  ia  restored. 

By  Ihe  21st  section  of  the  4  Qea.  IV.  e.  Ttl,  it  in  felony  with  traniitiorlation  for  life  to 
■olemnixn  miilriinony  in  any  otlier  plure  than  in  a  church  or  cliapel  wherein  banni  may 
be  lawfully  jiubliHlied.  or  eX  any  other  time  than  lictween  eight  and  twelve  in  the  morn- 
in|E,  except  by  HiM-ciid  licrnsi-  fWim  the  archliLiliop  of  Canterbury,  or  to  solemniM  it 
vritbout  iluc  piililicntion  of  InniiK  unlewt  by  license,  or  to  aolemniie  it  according  to  the 
rjtcs  of  the  Cliurcb  of  Kn);lnnil,  fiiWly  preti-iiding  to  be  in  holy  orders :  but  the  pn»e- 
cution  must  take  pluce  in  \\iTrv  nionliis. 

liy  the  SKth  HH'tion  of  the  wime  ai'l.  it  in  felony,  jiuniBhable  with  transportation  for 
life,  to  iuM-rt  in  the  r(>gixtry-book  any  false  entry  of  any  thing  relating  to  any  niarriage, 
or  to  nuike,  alter.  for|.>e,  or  rounterlt'it  uny  xueh  entry,  or  lo  make,  alter,  forge,  or  eouo- 
terfeil  any  lici>nite  of  murriape.  or  lo  utter  or  puhlliih  as  true  any  such  false,  Jtc.  register 
as  aforriuiid.  or  a  copy  tbiTiiif.  or  any  Kiirli  fnlso.  &e.  licenKs;  or  to  deatroy  any  snrli 
repHtcr-book  of  mRrringe:*.  or  any  pnrt  therwif,  with  intent  to  aToid  any  maniage,  or  to 
Bubjeci  uiiy  prrMin  to  any  of  the  pi'iinitiea  of  that  act.  But  this  set  does  not  extend  lo 
tnarriiigfs  of  Quakers  or  ,IeivK. 

lndc[>cndently  of  ihiH  Htatiitc.  thefc  ofibnees  were  punishable  at  eooimon  law,  and 
aubjecte<l  tbe  olfcnder  to  severe  imi>ri>K>nment  and  Una.    2  fUd.  71,— Catnr. 
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M  onoa^i)  Such  Mcond  m«rri«g«,  living  th«  fitnnflr  hosband  or  wifk,  U  rimpfy 
voidiind  •  mere  nullity,  by  Ui«  eocleaiMtical  Uw  of  Engimnd;  uid  y«t  the  le^t- 
Ifttur*  h«a  thought  it  jtut  to  m&k«  it  felony,  by  reMon  of  its  being  m>  grwt  • 
viutuioD  of  the  public  economy  and  decency  ctf  a  well-ordered  atate.  Forpi^jr* 
gamv  can  never  be  eodnred  under  any  ratitmal  civil  establiahmeBb  whatever 
■pei'ioua  reaaona  may  be  oi^ed  for  it  by  the  eaat«m  natinia,  the  fhUadousmH 
of  whic-h  has  been  thlly  proved  by  many  seoeible  writen ;  *but  in  twrtb-  rnoA 
em  countries  the  very  nature  of  the  climate  eeema  to  reclaim  againat  it,  ^ 
it  never  having  obtained  io  this  part  of  the  world,  even  fVom  the  time  of  our 
tivrman  anvmtura,  who,  as  Tacitne  infonne  us,(ct  "prope  nAi  6ar6oronnn  tmgtMt 
uxuribus  eoidtHti  aunt."  It  ie  therefore  punished  by  the  laws  both  of  antient  and 
miMlvrn  Swcilen  with  death. ((f)  And  with  us  in  England  it  ia  enaGt«d,  by  atatnte 
1  Jac.  1.  c.  II,  that  if  nn^  person,  being  married,  do  afterwards  many  ■jK^'iii 
thv  turmer  husband  or  wife  being  alive,  it  is  felony,  but  within  the  benefit  of 
clerg>-.  The  tint  wit'o  in  this  case  shall  not  be  admitted  as  a  witness  agaiut 
her  iiusband,  because  she  is  the  truewifSs;  but  the  second  may,fl>r  she  is  udeed 
ao  wile  at  all  -.(f)  and  so  vice  verta  of  a  second  haeband.  This  act  makes  an 
exception  to  five  rases  in  which  such  second  marriage,  though  in  the  three  flnt 
it  is  void,  is  yet  no  telony.(/)  1.  Where  either  party  hath  been  ooBtiDoal^ 
aftroarf  lor  seven  yearn,  wliothor  the  party  in  England  hath  notioa  of  tlie  otban 
being  living  or  no.  2.  Where  either  of  the  parties  faath  been  abwnt  flvm  ib% 
ether  seven  yean  mthin  this  kingdom,  and  the  remainingpar^  bath  had  no 
knowledge  of  the  other's  being  alive  within  that  time.  8.  IVhere  there  is  a  d^ 
vorce  tor  iK>|>arati()ii  a  mensa  et  thoro)  by  sentence  in  the  ecclesiastical  court. 
4.  Wht-n-  tlie  first  nmrriuge  ix  dintured  aWilutcly  void  bv  any  such  sentence, 
sod  the  jHirtieH  looiu'd  a  vinculo.  Or,  6.  Where  either  of  tno  parties  was  under 
the  a^e  of  (iiiim'nt  ut  tlie  time  of  tlio  fimt  marrisge;  for  in  such  case  the  flnt 
marriage  wan  voitjitlilo  hy  the  disagreement  of  either  party,  which  the  second 
niarriu^  very  clearly  amuuntn  to.  But  if  at  the  ago  of  consent  the  parties  had 
airm-'l  to  the  niurriti^c.  which  completes  the  contract,  and  is,  indeed,  the  real 
marnai!f.  und  stU-rwardH  oiiu  o(  them  should  marrj'  again,  I  should  apprehend 
that  ^uch  M'cond  uiurriuge  would  bo  within  the  reason  and  penalties  of  the  act.* 


*  llv  V  iipfi.  IV.  i\  :il,  1  22.  il  i*  pnnftfHl.  "That  if  any  penion  being  married  RhaUniBRy 
uiT  'pihiT  (p^rwin  diirina  the  lifi-  of  the  former  huKbandorwife.  whether  the  *eeond  mar- 
r.Aj^  lilidll  Kiiv.-  tHkcn  (■liu-i'  in  Knfilnnd  nr  rUftrkfre.  cvcrr  such  oH'ender.  and  everr  jienon 
c  uii— ■Uiue.  ai'liiit!.  "t  itliPiiintE  ■uch  oHi-nder.  phall  li«  iniillj  of  felony,  snd.  being  ooo* 
o-'t"!  tlK-n-nf.  >hi>II  \<r  Via,h\p  to  he  tn)ns|iorto<l  beynnd  the  Man  fnr  the  term  of  lerea 
ii>«>«.  nr  to  lie  iin[iriMinnl,  with  or  witlioul  liard  Uliotir.  in  the  rammon  gaol,  or  home 
of  rarrM'tifwi.  for  nny  term  n<ii  exoc-eding  tnn  v<-ar«:  and  any  *uoh  ofTenee  may  be  dealt 
«iih.  m-iuiri"!  of.  trieil.  drti-nninnl.  and  jiuni«tieil  in  the  rounty  where  the  oflender  ahall 
t--  >fit>r*-h<-ndnl  nr  Iw  in  •■■■•'tiHly.  iw  if  the  oHeniv  hud  tm-n  actuallr  committed  in  that 
nianty:  i>rf>ridfd  alnny*  (lint  nnlhinit  her>'in  conlHiniil  iiliall  extend  toanycecond  mar- 
nacr  ninirartnl  out  of  KriKlund  \>y  any  'ilhcr  thtm  s  rul>jeet  of  his  m^jeaty.  nr  to  any 
l-Tvin  nurri-iiiE  a  «i<iind  time  whim-  hiii>liand  nr  wifo  "halt  have  bM-n  ronlinually  abaeot 
irtm  Mii-h  |H-min  fnr  the  vimii-  nf  lu'Vcn  yi-nr^  llien  Innl  iwml,  and  ikail  not  AoM  tfm  tmeim 
1*  (vA  pfrmnK  Id  lir  l,ni.:i  mthn  tk.ii  timr.  nr  >hn11  I'Xti-iid  (o  anv  nerwn  who  St  tho  time  oT 
•urh  (M-nnil  marriaK*'  -h"!'  h;ivr  l-t-n  •lir.-rmi  fn-m  ikr  K-ml  nf  the  Bi»t  marriage.  Or  to  snj 
ITwm  «tirwe  forntT  marriaice  Hhall  haveb<>en  declariil  void  by  theaenlenreof  snf  oouft 
(■(  njmfirti-ilt  juriwiirlion." 

Thrrw  unfinrtant  ini|>n>T<-mi>nlii  in  the  law  relnting  In  bi|nuny  are  tntmdaced  hv  this 
•nannwat.  Fint,  ihi-  ntFerir.'  in  ih.w  )iiini<'iiHl<l<-  whepever  eommille<l:  formeriy  il  was 
^*  I«uii>haUF  at  all  if  iiiniiiiiltcd  nut  nf  iho  jtiriwliclion  of  England.  Seeondlj,  the 
(laeacvaf  on»  party  for  vvi-n  y<-nr>  hItimiI  will  not  nowexeoae  the  second  marriapSk  If 
nrh  (iwiy  be  known  by  ibu  oiIilt  parly  to  have  been  alive  within  that  period:  fan 
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'Ifiiil  ^'  ^  ^^'^^  spvc-ioB  of  felony  againet  the  good  order  and  ^economy  of 
■J  the  kingdom  Ik  liy  idle  soMien  ttnd  mariners  wandering  about  the  realm, 
or  poreons  protoiidiii^  so  to  be,  and  abusing  the  nanio  of  that  honoarable  pro- 
(e9sion.(g)  Such  a  one,  not  having  a  teittimoniul  or  pass  from  a  juatice  of  the 
peace  limiting  the  titiiv  of  his  patitage,  or  exceeding  the  time  limited  for  foI]^ 
toen  days,  uiiIcbb  lie  tails  sick,  or  tbrging  such  tcetimonial,  is,  by  statute  89  Elis. 
C.  17,  made  guilty  of  folony  without  benefit  of  clergy.  This  Bangninary  lav, 
though  in  practice  dcseri'cdly  antiquated,  still  remains  a  disgrace  to  onr  statate- 
book,  yet  attendctl  with  this  mitigation,  that  the  offender  may  be  delivered,  if 
any  honent  freeholder  or  other  person  of  substance  will  take  him  into  his  Mrrice, 
and  ho  abides  in  the  sume  fur  one  year,  unless  licensed  to  depart  by  his  employer, 
who  in  such  case  shall  fbi-feit  ten  pounds.' 

4.  Outlandish  persona  calling  themselves  Egyptians  or  gypsies  are  another 
object  of  the  severity  of  xome  of  our  uiirepculed  etatntCR.  TheBe  are  a  strange 
kind  of  common  wealth  among  themselves  of  wandering  impostors  and  Juggleni, 
who  were  first  taken  notice  of  in  Germany  about  the  beginning  of  the  fifteenth 
century,  and  have  since  spread  themselves  all  over  Europe.  MuDBter,(Jk)  wbo 
is  followed  and  i-clied  upon  by  Sp<'lman(t)  and  other  writers,  fixes  the  time  of 
their  first  appearance  to  the  j'ear  1417,  under  passports,  real  or  pretended,  fVom 
the  emperor  Sigismuiid,  king  of  Hungary.  And  pope  Pius  IIT  (who  di«i  A.B. 
14&4)  mentions  tbum  in  his  history  as  thieves  and  vagabonds,  then  wandering 
with  their  families  over  Europe  under  the  name  of  Zigari,  and  Trbom  he  sap- 
poses  to  have  migrsled  from  the  country  of  Zigi,  which  nearly  anawers  to  the 
modern  Circassia.  In  the  compass  of  a  few  years  they  gainod  ench  a  cnmbtr 
of  idle  proselytes  (who  imitated  their  lengnage  and  complexion,  and  betook 
themselves  to  the  same  arts  of  chiromancy,  beg^ng,  and  pilfering)  that  they 
became  troublesome,  and  even  formidable,  to  most  of  the  states  of  Europe. 
Hence  they  were  expelled  fVom  Prance  in  the  year  1560,  and  fVom  Spain  in 
1591. (A)  And  the  frovenimcnt  in  England  took  the  alarm  much  earlier,  Ibria 
1530  tliey  are  described,  by  statute  22  Hen.  VIII.  c.  10,  as  "ontlandieh  people, 
*l6<i1  (-'tiling  themselves  *Ee}'plians,  using  no  craft  nor  feat  of  merchandiM, 
-I  who  have  come  into  tins  realm,  and  gone  from  shire  to  sbire  and  place 
to  place  in  great  company,  and  used  great,  Bubtil,.and  crafty  means  to  deceive 
the  people,  bearing  them  in  hand  that  they  by  |)almeBtry  could  tell  men's  and 
women  s  fortunes,  and  so  many  times,  by  craft  and  subtility,  have  deceived  the 

Kopic  of  their  money,  and  also  have  committed  many  heinous  Ibloniea  and  rob- 
ricB."    'Wherefore  they  are  directed  to  avoid  the  realm,  and  not  to  retnm, 

(»(SIIi.l.M.  (I)ak>-.1M. 

(•)  Oaiuv.  I.  3.  (ij  DstMBr.    akKLMOL 

the  mere  ubsencc  wdh  a  protection,  tliough  tha  absent  party  was  well  known  bj  tlie  other 
to  be  IlviuK.  Thinlly,  a  tlivorce  a  vinmh  alone  will  now  jtutinr  the  second  marriafe:  for- 
merly a  divorcd  a  m^Fuii  et  tharo  woh  held  sufficient.  1  East,  P.  C.  466.  In  a  proMcntioB 
for  bigamy  it  has  lieen  miid  thai  a  marriage  in  fact  must  be  proved,  (Hotrii  m.  Miller,  4 
Burr.  ^59:  but  »ce  TVv.-mcin'j  ean.  I  Eust,  P.  C.  470i}  but  if  provod  by  a  penon  who  wai 

Srcn>nt  il  does  not  tieom  nrcnwary  to  prove  the  registry  or  llc«nae,  [Bex  m.  AIIuob.  K. 
R.  0.  <'.  ItK);)  anil  it  malters  not  that  the  first  marriaoe  is  voidable  by reaaon  of  attnity, 
Ac.     .S  Imi.  M.     I'lirlies  who  are  within  age  at  the  time  of  tho  first  marriBce,  rafafe- 

Suently  aftirming  the  union  bv  their  oonsent,  will  be  liable  to  be  punished  fwUi^my  'it 
ley  break  that  eorilruct  and  mnrry  again.  1  East,  P.  C.  46R.  On  an  indictment  tx 
bigamy,  whore  the  fir.«t  niarriiige  is  in  England,  it  is  not  a  valid  defence  to  prove  a  divorce 
a  vinfiilo  out  of  England  bi>t'ore  tlie  s<!('on<l  marriage,  founded  on  ground*  on  which  a 
diroree  a  riHenh  could  nut  lie  obtained  in  England.  Rex  n.  Lolley,  R.  ft  R.  C.  C.  S3T, 
dted  in  Tnvey  m.  Ijndsnv.  1  l>i<w.  IIT.  The  burden  of  proving  the  first  mairiMt'  ta 
have  Wen  legal  lies  ii|H)n  tho  proiMTnlor.  Rex  n>.  James,  K.  A  R.  C.  C  IT,  Rex  wiMct^ 
ton.  id.  I'J.  Hex  m.  Butli-r.  id.  <>1.  Tiiu  act  extends  to  all  dissenleta  except  Jews  and 
Quakers.  Ui>oii  the  subject  of  Iiigamv  gcncrullv,  »ee  1  Hawk.  P.  C.  c  32.  1  East,  P.  C 
e.V2.    1  Russell,  c.  2.1.    Itutler'st^o.  Mtt.  71).  b.  n.  1.    3  Stark.  Ev.  A^^oxiy.— Cbittt. 

<  But  thu  act  of  Klii.  i*  now  reT>enle<l  by  the  52  Geo.  III.  c.  31.     By  the  43  OeoL  III. «. 
61,  i>oldiers,  sailors,  niarinem,  ano  tlie  wives  of  sohlicrs  mentioned  uerei 
against  the  penullicH  of  the  vagrant  acts,    .'^ee  also  the  S8  Geo,  III.  e.  92,  i 
mutiny  act ;  and  sec  the  vagrant  act,  pott,  169. — Cbittt. 
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ntxlcr  pHin  of  inipriiionment,  and  forfeiture  of  their  goo4n  and  chattoUi  Mid 
iiI>oD  Ihrtr  triiils  lor  any  Mnny  whirh  ttivy  mity  hnvc  com  milted,  they  nhkll  nut 
b«  vnlitlnt  to  R  jUT  ^  medifiate  linguae.  Aixl  allurvrarilM,  it  ia  iMiucted,  by 
autut«  1  ft  :i  P.  and  M.  u.  4.  anil  6  Kiia.  c.  20,  that  if  any  audi  it«n<ons  abatl  be 
tni|tort*d  iBlo  tfak  kingdom,  thoimuorier  "hull  f')rr<?it4uf.  And  ii'th«  H|i[yptiana 
tbviDMlrea  rvnuun  ono  month  in  thi*  kin;{dom.  or  if  any  n4>rw>n.  bcinf^  Iburleeo 
yr*n  old.  (whether  natural-bom  euhjoct  or  BtninKoi'.)  which  hath  been  mod  or 
foand  ID  th»  f<i)lh>w»hip  uf  sucb  J'^'ptiann,  or  which  hath  diiigiiiiK^l  him  or  bvr- 
•fir  liko  thi'in,  ohull  rvmuiii  in  tho  munv  muf  month,  at  nno  or  H>v<^ral  timH,  it 
i<f  fcltmy  without  hunvAt  u^('lt>^K^■:  ami  Sir  Uatthuw  Uali)  informn  ii*(l)  that  at 
An«  S«ilfulk  aiwisw  no  liiw  than  thirteen  gj-imiea  were  executed  upon  these 
•tatlltt^^  »  few  years  before  the  Tvsluration.  itol,  to  the  hononr  of  our  national 
bumaiiity.  ibero  are  no  mstanuM  more  modem  than  tbis  of  carryiog  thMo  laws 
Into  pnrtioe  * 

A.  Tv  ilvwond  next  to  offences  whown  pnntKhment !»  ^ort  of  d«atb.  Oomaion 
tmaa  urc  a  Mpoctoii  of  offenco  atfutDHt  tlio  public  order  and  eoononiloal  ivvl* 
fif  the  HtNte,  being  cither  the  uoinu  of  a  thiii|i  to  tlie  anno^-nnf^e  of  all  Ibe 
king's  ftubJM-ts,  or  the  neglecting  to  do  a  thing  which  the  common  good  ro- 
qurvB.(M)  Tho  nature  of  common  nuisnooos  and  their  dixlinctlou  from  privalt 
aniMincint  wero  oxplaininl  in   the  *pR>4H-iling  volame.(n)  wbcn  wo  cod- 


udercil  mon?  portiiulnrly  the  nature  of  thu  imvulo  «)rt  lut  a  ciril  injury 


[•IflT 
.  >  iiKlividnnlH.  1  Nhall  h»re  oiily  remind  tD«  ntudont  tliat  iviminon  naiwuicot 
arr  sncb  inoODveuienl  and  tn>ub)e«otiie  offuncM  a«  annoy  the  whole  eoramnnUy 
in  general,  and  not  merely  some  particular  perton,  and  therefore  arv  indietnhftf 
only,  antt  not  ai^tiunahlo,  as  it  would  be  unreiMonHlrlo  to  miilli)ily  suite  hy  gtvini; 
ev<?ry  man  a  scnarate  riKhl  of  n<-li«n  for  what  damnities  him  in  enmnion  only 
with  the  rt'tl  «t  bin  (Vllow-iiahj»'<-tn.  Of  this  nalurv  arw,  I.  Annoyancr"  in  Ai^- 
mjpi,  briilarf.  and  iiublie  rivtrt,  by  rendL'ring  ihi;  iianiu  inconvenient  or  ilungi-TUQ« 
III  raM,  rithi-r  inHiitivi'tv,  bv  a«ua)  olfMructiotiB,  or  »i>gativi-lv,  bv  want  ot  reiia- 
„,'„„->  K-r  l".ll.  ..f'tl..™..  il,..  i.,-.r-'..i  «"  oUlriK^lih!,'.  or  Cu.-h'  iii-iivi.tusl.  «h 
are  bound  to  repair  and  ch>aiiHe  them,  or  (in  default  of  theae  last)  the  parish  M 
large,  may  be  indicted.  diHtraincd  to  repair  and  mend  them,  and  in  aome  cases 
fined.  And  a  presentment  tlicrcof  by  a  judge  uf  asHiee,  &c.,or  a  justice  of  the 
peace,  xhall  bo  in  all  rexm'ctH  equivalent  to  an  indii'tment.(o)  Where  there  ia  > 
bou»e  ereitod  or  an  entlofluro  made  upon  any  part  of  the  king's  demegnes,  or 
of  a  hi^'liwity  or  common  itlrcci,  or  public  water,  or  such  like  public  thiDn,  it  is 
properly  culled  a  purpnslure.t^p)"     2.  All  those  kinds  of  nuisances  (such  m  oA 

,M  n>l.  r.C.  «!.  OSULTOnlll.c*!. 

l-jl  lUwk.P.C  m.  Ifi Co.  LUL  in  1  treoi  Ihtfnaik rim fi it,  tMrnOmm*. 


'  Thu  act  uf  5  imii.  c.  211  i<<  rejtfaled  by  Iho  23  (ieo.  [11.  c.  51 ;  and  now,  bj  the  1  Oeo. 
IV.  r.  1  l(i.  *o  much  of  the  1  &  'J  P.  and  M.  c.  4  a«  ioQicta  capital  punishment  ia  miwlinl 
UTpM«  are  now  only  puni<iliBlila  under  I  lie  vagrant  act.     See  ;»«l,  IG».— CaiTTT. 

•  Itulwayii  liave.  by  atal.  3*4  Vict.  c.  117.  and  5  i  6  Viet.  c.  M.  been  »ery  properly 
pUcrd  undt-r  ilie  control  and  recnlntion  of  tlio  atatn:  a  penalty  i>  incurred  for  opening 
a  mlwaj  without  notice  to  the  board  of  trade,  and  for  owlruoUng  the  goranunent  in- 

qiectof  .—•*!■  •  »1T. 

"Tbrjeneral  hirhwjty  act  is  now  the  1.1  Geo.  III.  c.  T8.  which  npeaU  the  7  Geo.  IIL 
e.  42.     The  3  Um>.  I V.  c.  12ti  is  Ilie  Rrneral  turnpike  art. 

With  re«pr«t  to  nuinance*  in  jti^nfral  to  Mii/hitaiii,  Ac.  by  ocfuo/  ei^ruedem,  it  ia  to  be 
otrarrml  tliat  evcrv  unaiitliorizeii  olwlruction  of  the  highway,  to  the  annoyance  of  tlie 
kiaii'i  •ubjvcta,  ia  an  indictable  oHenre,  i  Cuinp.  ^7.  'Thua,  if  a  wagoner,  carrying  on  a 
Trry  ezl*nM*e  mncern,  couMiantly  Butli'r*  wuttona  to  rvmain  on  the  aide  of  the  highway 
on  whtrh  hi*  prcmisM  are  Bilinile  an  unreasonable  time,  be  b  guilty  of  a  nuiianoe.  0 
Em*.  42T.  2  Smith.  424.  And  if  utaico-coarhet  reimlarly  (land  ia  >  publie  alreet  in  Lr>o- 
1.  tfaoogb  for  the  purpOHe  of  acmmmoilutinii  jiatsenjrerit.  lo  ai  to  ofaalruct  the  reaular 

rnemiant 


Irwrk  of  cMTiagea.  tho  proprietor  may  !>«  indirteil.  3  tJamp.  224.  8oa  ti 
DDcMoaally  cutting  lom  of  wood  in  the  Htrcei.  which  he  could  not  otherwise  eonTCj  Into 
bia  peeaaiaes,  will  not  be  exciucd  liy  the  n<i-e»ily  which,  in  choosing  the  altualioB,  ha 
hiMiitf  ir--'-''  3  Camp.  230.  It  is  even  mid  that  "if  coaoheaon  the  oceartoii  of  a  tWW 
~  able  length  of  time  in  a  puLlio  street,  and  obatnict  the  trwiit  of  Us 
H  who  wish  to  pass  through  it  in  faiiiajra  or  on  foot,  ttie  ( *~~ 
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feneive  trades  and  manufactures)  whith,  wlipn  injurious  to  a  private  nun,  ua 
actionable,  are,  when  ilotrinicntal  to  the  puLilie,  punishable  by  public  proBcea- 
tion,  and  aubjuc-t  to  lino  ai-cordini;  to  the  quantity  of  the  miMlemeaDour ;  and 
particuluriy  the  keeping  of  hogK  m  any  city  or  market  town  is  indictable  ■■  a 
public  nuisance. (9)"  All  disorderly  inns  or  ale-ha«Sft,  bated y-kouw»,  gaming- 
housea,  stage-plays,  unlicensed  booths,  and  atngcs  for  rnpe-dancers,  movHtebtiids, 
and  the  like,  uro  public  nuisances,  and  may,  upon  indictment,  be  suppresMtd  and 
fined.tr)"  Inns  in  particular,  being  intended  for  the  lodging  and  receipt  at 
(f)  snik.  uo,  (')  I  n.ivk.  F.  c.  in,  lo. 

caiue  and  permit  such  coocheH  to  to  tvnit  are  guilty  of  a  nuinance."  3  Camp.  226;  tad 
aee  1  Russell,  4i>3.  Nor  in  it  nei^sMiry,  in  order  to  tix  tlie  refponiiibility  on  the  defenduit, 
to  Bhon  thai  lie  immediately  olistrueted  tlie  public  way,  or  even  intended  to  do  lo:  it 
Keems  to  be  sufficient  if  the  inconvenience  rc>>uU  lis  an  immediate  consequence  of  any 
public  exhibition  or  act;  for  the  ei'ection  of  n  booth  to  dii>]]lay  rope-dancing  and  olhei 
attractive  spectacles,  near  a  public  street  in  London,  (vhicb  di'aws  together  a  fxmcourM 
of  people,  ID  a  nuisoni^e  liable  lo  be  jiuiiished  and  aluited.  1  Ventr.  IliS.  1  Mod.  TG.  3 
Keti.  H40.  Bac  Abr.  KuisHiice.  And  it  may  be  ooUc ctoil  that  a  mere  transitory  obstnio- 
tion,  which  must  neeesMrily  oeeur,  u  exeuiialile  if  all  reoMintible  promptneen  be  exen«d. 
So  that  the  erection  of  a  scalfbldin^  to  rejiuir  a  houw,  the  unloading  a  eart  or  Hagon,  and 
the  delivery  of  any  lar}ic  article:*,  oii  ciihIch  of  lic|uor,  if  done  with  as  little  delay  a»  p» 
Bible,  are  lawful,  though  if  an  unreamnatle  time  were  em|iloyed  in  the  operation  tbey 
ffould  become  nui)ianeei>.  '6  Cimp.  '^A.  Xo  length  of  time  will  legalite  the  nuisance. 
7  Eaut,  100.  3  Cam]).  227.  G  Pliist,  l!lj :  t^t  til.  Penkc  C.  N.  P.  91.  If  the  party  who  hw 
been  indicted  for  a  iiuisanre  continue  tlie  same,  he  in  again  indictable  for  mch  continn- 
ance.  8  T.  K.  142.  Inde^iendenlly  of  any  le^il  jiroceetlinps,  it  appears  that  anv  pcTMUi 
may  lawfully  abate  a  public  nuixance,  nt  leaKt  if  it  be  placed  in  the  middle  of  a  hi<h«ar 
and  obstruct  the  passage  of  bis  niiycBty's  Hutyects,  (Hawk.  h.  1,  e.  7fi,  a.  12;)  but  thou^ 
a  party  may  remove  the  nuisunee,  yet  lie  cannot  remove  the  materiali  or  convert  theia  to 
his  own  u«e,  (Dalt.  c.  50;}  and  ho  much  of  the  thing  only  aa  causes  the  nuioance  ought 
to  be  removed, — an,  if  a  liouM-  be  built  too  high,  only  so  much  of  it  aa  ia  too  high  ihouU 
be  pulled  down,     a  Hep.  5J.    God.  L'21.     2  Stra.  6H(J. 

With  respect  to  nuisances  to  Kater-couTsei  liy  ariaal  obaneSm,  any  diTeraion  of  a  public 
river,  whereby  tho  current  is  weakened  and  rendere<l  incapable  of  carrying  reaseU  of 
tbe  name  burden  as  it  could  before,  is  a  common  nuisance.  Hawk,  b,  1,  o.  75,  s.  11.  But 
if  a  sliip  or  other  vessel  »itik  by  accident  in  a  river,  although  it  obatract  the  narigatiaB, 
if  the  owner  removes  it  in  a  reasonable  time,  it  is  not  indictable  at  a  nuuance,  2  Kap.  GTA. 
No  length  of  time  will  legalize  the  nuisance,  (G  Kusl,  195,  mra;)  and  even  the  ri^tllil 
existence  of  a  weir  of  brushwood  will  not  authorize  the  building  one  of  atone  in  Itl 
loom.     7  East,  1!». 

With  rCiipeet  to  the  pnmthmmt  for  nuisances  to  highways,  Ac.,  the  ofl^dera  m^  \m 
fined  and  imprisoned.  Hawk.  b.  1,  e.  75,  v.  14.  Hut  no  confinement  or  corporal  punitb- 
_ — 1 1.  f,(yyi  inflicted.    The  ol  ject  of  the  prosecution  ts  lo  remove  the  nuiiance,  and  te 


that  end  iilone  the  sentence  \»  in  general  directed.  It  is  therefore  usual,  when  the  n_. 
sanee  is  stated  on  the  proceedings  a.>i  eont'muing.  in  addition  to  a  fine,  to  order  the  defend- 
ant at  his  own  costs  to  abate  the  nuisance.  2  Stra.  G86.  By  the  1  A  2  Geo.  IV.  c  41.  lor 
facilitating  the  aliatenient,  kc.  of  nuiHances  from  furnaces  in  steam-anginea,  ooata  may  be 
awarded  to  the  proHeculor,  and  an  oifler  may  lie  made  for  abating  the  nuiaanev;  but  the 
act  does  not  extend  to  furnaces  for  mines.— Cm rrr. 

"  It  is  not  essential,  in  order  to  constitute  this  a  nuisance,  that  the  smell,  or  other  in- 
convenience com)ilained  of  should  be  unwholesome:  it  is  sufflcient  if  it  impain  the 
enjoyment  of  life  or  prot>erty.  1  Burr.  333.  Tlie  material  increase  in  a  nei^boarhnod 
of  noisome  smells  is  mdicluble.  Peake,  liep.  91.  If  the  prosecutor  be  particularly  A 
fected  by  the  nuisance,  be  will  be  entitled  to  costs  under  5  W.  and  U.  e.  11,  a.  3,  IS 
East,  104. 

To  this  class  of  public  nuiiuinces  may  be  added  that  of  making  great  nmaea  in  the 
streets  in  the  night  by  trum)>etH  or  otherwise,  (2I4tra.  704;)  exhibiting  raonstcn,  (SOl 
Ca.  nil;)  suHbring  misrhievnuK  animaU.  having  notice  of  their  prapenaity,  to  go  hwaa, 
tc.  (Dyer,  25.  Vet.  171.  2  Salk.  GG2.  1  Vent.  29.^ :]  carrying  about  penoiu  infected 
with  contagious  diseases.  4  M.  A  S.  73.  272,  ante,  1C2.  But  neither  an  old  nor  a  new 
dovecote  is  a  common  nuisance.    Hawk.  b.  I,  c.  7.  s.  H. — Cairrr. 

"The  keeping  of  bawdy-houses,  gaming-house*,  and  disorderly  hoBsea of  all  deeerip- 
tions,  together  with  the  unlawful  jmiilimcii  there  pursued,  has  been  from  tima  to  time 

Erohibited  by  various  acts  of  jmrlianient,  (see  tliem  colleetad  in  Ootlyer'a  Grimiaal 
Catutes,  NiAuanee.  309,  ft  »tq.,)  imposing  various  punithmnnia  and  pesalttaa  iqion  ofiisid- 
ers;  and,  by  the  3  Geo.  IV.  c.  114,  such  otfundersore  putush^lebjM  '  -•       ■ 
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tfav«Uen,  nuj  be  indicted,  Bnpprassed,  snd  th«  *inn-keepen  flned,  if    rngA 
'       ■        ■    ■  ■  eller  without  xveiy  soffloieot  csom;  fbr    *■ 

rbebsTloiii 

inn-keepera  u  reflue  to  tkimieh  accommocUtioDS  at  a  just  and  raaaonable  prio*.(<) 


they  refoH  to  entertain  a  trsTeller  without  a  vary  soffloieot  csom;  fbr 

tfass  to  fnutrate  the  end  of  their  inatitntion  i«  held  to  be  diaorderiy  behsTloiir^«) 

Tliufi,  too,  the  boepitable  laws  of  Norway  paninh,  in  the  MTermt  degree,  Biieh 


4.  By  autute  10  &  1 1  W.  III.  c.  17,  all  lottme$  are  declared  to  be  pnblio 
and  all  grants,  patents,  or  liceoses  for  the  same  to  be  contrary  to  law.  Bat,  ■■ 
state  lott«riea  uve,  for  many  years  past,  been  found  a  ready  mode  for  raising 
the  supply,  an  act  waa  made,  Id  Goo.  III.  c.  21,  to  license  and  regulate  Uie 
ke«pvn  of  such  lottery-offlcea.**  &.  The  making  and  selling  of  jfrs-wonb  and 
M^uibs,  ur  throwing  them  about  in  any  street,  is,  on  aocount  of  the  danger  that 
may  ensae  to  any  thatched  or  timber  buildings,  declared  to  be  a  eommon 
nuioance  by  statute  9  &  10  W.  III.  c  7,  and  therefore  ia  punishable  by  fine.** 
And  to  this  head  we  may  refer  (though  not  declared  a  common  nnieance)  the 
making,  keeping,  or  carnage  of  too  large  a  quantity  of  guHpomter  at  one  time 
or  in  one  place  or  vehicle,  which  is  prohibited  oy  sUtute  12  Geo.  III.  o.  61,  nnder 
heavy  penalt  ice  and  forfeiture.**  6.  Savea-droppert,  or  wicb  as  listen  under  walla 
or  windows,  or  the  eaves  of  a  house,  to  hearken  after  discourse,  and  tberenpon 
to  tVame  slanderous  and  mischievous  tales,  are  a  common  nuisance,  and  preeenU 
able  at  the  conrt-lcet,(u)  or  are  indicUble  at  the  sessions,  and  pnnishaUe  by  fiae 
and  finding  sureties  for  their  good  behaviour.(ii)  7.  Lastly,  a  eommon  weld, 
communis  rirntrix,  (for  our  law-Latin  confines  it  to  the  femmine  gender,)  !•  a 
public  nuiiuince  to  hor  neighbourhood.  For  which  offence  she  may  M  la- 
aicted,(ie)  and,  if  convicted,  shall(r)  be  sentenced  to  be  placed  in  a  certain  en- 
gine of  oi)n\t'tion  folk-d  the  trobnckct,  ttiHtigatorj-,  or  ewking-itlooi,  which,  in 


iD-nt  will)  hnn)  luloxir  for  any  Icrm  not  ex<v-i-<)ing  lli«  torm  fur  which  the  court  before 
*)i^<'K  th-'T  ar»  miirii'tiil  iiiny  nnn  iiii)iriru>n  Tor  mich  ot)eni-r«,  Hthi-r  in  adclition  to  or  in 
k-:i  -'f  Any  uilipr  punU)iiii(<nt  whirli  uiifiht  haw  hovn  iiiflictnl  un  ^uch  ott'ondera  hy  any 
Uw  m  fiir<f  U'fi'ff  clii-  ]iiiF«iiig  of  that  acl.  The  koepiiifi  of  a  tttt-pil  i*  an  indictable 
oiI>-iir>-  at  rimmoD  law,  |iu  ure  the  olhpr  ntt<-iici*ii  al>ove  mi-iitionni ;)  anil  >  rort-pil  hw 
I—  1.  h-M  to  !■•  a  ■i.,n„<,.fl..;iff  within  the  Xi  ili-n.  VIII.  o.  U,  i.  II.  1  Huwll.  MM.  Bamly 
n  .  ■'■  all- 1  ■frnif.^iimiftj  arc  clcariv  iiuiiutnrei'  in  the  rvc  of  tlic  law.  I  Ituwcll.  £K>.  Hex 
»  II:.vin-'n.  2'Burr.  IJitJ.  K.'x'ro.  Kop.>r.  2  I},  i  VL.  VA.  I  R.  AC.  272.  riayko^te*  to 
r.  ■•.  iti  ih'-nix-lv.-^  niii'^iiii-iH.  ihoti)>h  hv  nvjilci-i  or  mi!>mnnii)ten)<-nt  thev  may  bo  ten- 
dT"!  ->.  1  Hawk.  1>- <;.  •-.  .12.  ».  7.  ItiH.  hv  |iMi.M.  Il.r.  2K  ull  placcii  for  lh(t  exhi- 
c-.tt..n  •■(  •■t:i^i-.-iil.<rtiiiiuni-iit»  inunt  b<>  ti<-••ll^nl.  (K.>x  ii.  llondv.  r>  T.  R.  2M.  nhprv  it 
>&•  h.-l<l  thnt  t;mll,«fi  wu*  not  a.  slaRi^'nicrijiiniix-nt  within  that  art :)  and,  br  m  Oeo. 
li  •-.  .;■•.  all  iiii!ii.vnHil  [>1a(M>s  kefit  fur  fUL'b  eiitt-rtainmenta  are  to  be  deemed  di>ordarl]r 

■••  Itir  1'  li.-.'lll.  r.  21  was  rvmalod  by  tlio  22  0,-o.  III.  c.  47,  which  wm  repealed  by 
fi.fl.  III...  .-.2. -.27. 

Kvth-42<i'-o.  III..-.  11'.).  !>;>.  1.2.  all  hMt>-ri<«  rallcW.rrt-.9'>'j>  an>  dorlared  to  be  public 
ru.-»n'-»:  and  if  any  nnc  xhiill  kn-p  an  ot)l<-4-<>r  ]>lacc  tncxor<-i<K-  or  ex]iOM>  to  ho  played 
oni  'urh  l'>tl>>rv.  or  unv  lotl<>TT  whalcviT  not  authnriied  by  ijariiamenl,  or  »hall  luiow- 
in/iv  'uHer  it  to  i^  .-x>Tci..-i'  or  plav.il  at  in  bi<  houM>.  he  .liull  forfeit  AOM.  The 
fri'ii-;->n  .14  I'l  ihi-  i'tl<-n<l<-r  Ix'iiiti  dti-iniil  »  r<>|ru*-  and  vagabond  Kecmn  re|ic*led  bj  iha 
'  ■—.   jV.  <-.  Ki.  whi.h  r.mtaiii.-.l  a  provision  I.,  that  .-fflHt. 

Au'\.  I'>  o'ct.  a  of  till'  -12 <)■-■>.  111.  c.  ll'.i.  if  HTiy  |HT><>n  -hall  iirnnii<>e  to  pay  any  monej 
,  •  .-  ..(.  Mil  anv  i-i>iititip-niv  r-'i^iiivc  to  siifb  l.>itcn',  or  publiiih  aitv  pr"!""*!!!  ra>|imrtin| 
:t   !.-.i.all  f->Tf.-ii  li"!/.     S1.1i..  i..tt.Tii->ar..  ti..wal->li-h.-.|.  bv»lx«lul^tltle.>.  IV.— (■iitrrr. 

"  TL" '.trwi'l-r  law  )«■  ii>.li.'I.-<l  .^n  th.'iit^tiut.'or  ^1  ...mmon  law.  4T.  K. 2ir2.  I  .Sound. 
1  .•'.  n  4.  <'.iwp.  Ii.'ii>.  2  llnrr.  nU.  And  if  any  [»T<iin  !ihAll  make  or  spIt  any  M[Uili!>. 
r.  ii-t»,  ■*  lirt^work*.  h"-  »iiull  fnrf.-il.  iipi>n  •■'inviclinn  l>i'fiir>>  a  ina^it.trul<'.  -W..^^)ne  half 
%ii  \\.r  iiir.>nn<T  aii'l  ih.'  iiiIkt  hiilf  to  lli"  jH-.r.  .Vn.l  if  nnv  )ionu>u  Khuil  throw  or  Are 
i-.-::i  ml'- any  house.  !>trifl.  "r  bi^-lmay.  lie  >l>.iil  r..rf..it  2l>>.  in  like  manner.    Dl  lOW. 

liJ    ■     7.— <*BITTT. 

-  hy:,\iin).  111.  c.  I-Vi  wiinui-h  cf  ihp  12 li.-...  III.  i-.ill,  ».  21  a*  cnartu  Ihatnopenoa 
•kail  vmrrj  >»  »>v  Un<l  or  wai*>r  i-iirriii|:i'  any  nttipr  lading  with  funpowder  ia  repealed. 

CnctiBft  powder-mtlU  or  k.-epiiiK  jHiwiicr-inapMinM  nrar  a  town  is  a  nuuanoa  at 
RMBaK»  Uw.    Sees  Burn.  J.21ilic<l.  .j!^.    2  IJtnt.  lll>T.— i'HITTr. 
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the  Saxon  langaago,  is  said  to  eigniff  tbo  scolding-Btool,  though  now  it  is  fVe- 
quentty  corrupted  into  ducking-fiU)o\,  because  the  residue  of  the  jadgmont  a, 
tbut,  when  she  is  so  pluced  therein,  slie  shall  be  plunged  in  the  water  for  hor 
punisbment.(y) 

*1691  ^'  *^^'^'>^^  '"  any  person  whatsoever  is  also  a  high  offence  against 
■J  the  public  economy.  In  China  it  is  a  maxim  that  if  there  be  a  man  who 
does  not  work,  or  a  woman  that  is  idle,  in  the  umpire,  somebody  must  sulf«r 
cold  or  hunger,  tho  produce  of  the  luiids  not  being  more  than  sufficient,  with 
culture,  to  maintain  the  inhabitants;  and,  therefore,  though  the  idle  person  may 
shitt  off  the  want  from  himself,  yet  it  muKt  in  the  end  fall  somewhere.  The 
court  also  of  Areopuf^us,  at  Athens,  punialied  idleness,  and  exerted  a  right  of 
examining  every  citiscn  in  what  manner  bo  wpcnt  his  time;  tbo  intention  of 
which  was,(2)  Chat  the  Athenians,  knowing  tbcy  were  to  give  an  account  uf 
their  occupations,  should  follow  only  such  aa  wore  laudable,  and  that  there 
luiglit  be  no  room  letl  for  such  aa  lived  by  unlawful  arts.  The  civil  law  w- 
pefied  all  sturdy  vagrants  from  the  city :(«)  and,  in  our  own  law;  all  idle  persons 
or  vagabonds,  whom-  our  antient  statutes  describe  to  bo  "such  as  wake  on  the 
night  and  sleep  on  tlio  day,  and  haunt  customable  taverns  and  ale-house*,  and 
routs  about,  and  no  man  wot  ft-oni  whence  they  came  nor  whither  they  go,"  or 
such  as  aro  more  particularly  described  by  statute  17  Geo.  II.  c.  5,  and  divided 
into  three  classes, — idle  and  disorderly  persons,  rogues  and  vagabonds,  and  iiiror- 
rigible  rogues:  all  these  are  offcndcra  against  tlie  good  order  and  blemishes  in 
the  government  of  any  kingdom.  Tlicy  aro  therefore  all  punished  by  the  statote 
last  mentioned;  tliat  is  to  say,  idle  and  disorderly  persons  with  one  month'«  im- 
prisonment in  the  house  of  con-ection ;  rogues  and  vagabonds  with  whipping 
and  imprisonment  not  exceeding  six  months;  and  ineorrigihlo  rogues  witli  ihe 
like  discipline  and  confinement  not  exceeding  two  j'cnrs;  the  breach  and  escapr 
from  which  confinement  in  one  of  an  inferior  class  ranks  him  among  incorrigible 
rogues,  and  in  a  rogue  (before  incorrigible)  niokcs  him  a  felon  and  liable  to  Iw 
transported  for  seven  years.  Pcrcons  harbouring  vagrants  are  liable  to  a  fine 
of  forty  shillings,  and  to  pay  all  expenses  brought  upou  tho  parish  thereby;  in 
MTOl  ""^  ^"""  'manner  as,  by  our  antient  laws,  whoever  harbouitKi  any 
■'  stmugcr  for  more  than  two  nights  was  answerable  to  the  public  for  any 
offence  that  pucb  his  inmate  might  coiumit.(t>)'* 

7.  Under  the  liead  of  public  economy  may  also  be  properly  ranked  all  sump- 
titur^'Iaws  against  (lUKr^,  and  extravajrant  expenses  in  dress,  diet,  and  the  like; 
cnncci'ning  tlio  general  utility  of  which  to  a  state,  there  is  much  eontroverfV 
among  the  jxilitical  wrilei-s.  Duron  Montesquieu  lays  it  down(c)  that  luxuiT 
is  necessary  in  nionan-hics,  as  in  i'rance;  but  ruinous  to  democracies,  as  in 
Holland.  With  regard  therethrc  lo  Knglund,  whose  government  is  compounded 
of  both  specicH,  it  niav  still  Ih^  a  ilubicius  question  bow  far  private  Inxurr  is  a 

Cublio  evil,  and.  as  isueli,  cogiii/.iibte  by  public  laws.  And,  indeed,  our  legiuaton 
ave  several  times  chiLiiged  tjicir  sentiments  as  to  this  point;  for  tbrmerly 
*1~11     t'l*^''*-^  *were  a  mulliludt-  of  jK'nal  laws  existing  to  restrain  excess  in  ap- 

'J  jiarcl ;((/)  chiefly  miide  in  tho  reigns  of  Edward  the  Third,  Edwanl  the 
Fourth,  and  Kenr\'  the  Kightli,  ai;uinst  piked  shoes,  short  doublets,  and  long 
crmts;  all  of  whicli  were  ivjK'aleii  by  statute  1  Juc.  I.  c.  25.  But  as  to  excci* 
of  diet  there  ftill  remains  one  unlienl  statute  unrepealed,  10  E<lw.  III.  st.  3, 
which  oi-dains  that  no  man  hhaJI  be  served  at  dinner  or  supper  with  more  than 
two  courses,  except  upon  some  great  holidays,  there  specified,  in  which  he  mav 
be  served  with  three. 

«.  Next  lo  that  ()f  luxury  naturally  follows  the  offence  of  gaming,  which  i* 
generally  inirixluced  to  supply  or  retrieve  tho  expenses  occasioned  by  the 
tbnncr ;  it  being  a  kind  of  tacit  confession  that  (ho  company  engaged  tbereiB 

O.aiift.vitP.  ^  (*)  U,.m>r.t.a.  Itnaim,l.a,h:%t.i<t,lt. 
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do,  in  ffcoenU,  vxtc^A  the  bounds  of  their  reapM-iive  furtunes;  and  therefore 
th«y  Cttat  Iota  to  dotvrmioo  upon  wtiom  the  ruin  «h»ll  at  prowiit  full,  that  tb« 
Tv«t  mmy  bo  Mivcd  m  lUtlv  lun^vr.  But,  tnktm  in  any  light,  it  w  nn  otfeoco  of 
tbtf  moat  Mlorminjt  nHluru,  tvriding  by  lu-cvsHary  conxe^iucntv  tu  promot* 
imbtic  idleDRM,  Dtdll,  «nil  dvbaucherr  among  Ihuau  of  a  lower  nlam;  and 
smonft  pMnofli  uf  a  nupurior  rank  it  liath  jHvguoDtly  bewn  att«Ddud  with  th« 
■mlilun  ruin  and  deaolntian  of  antiont  anil  opulent  titntilics,  an  abandoned  proa- 
titmioa  uf  vvorv  principlo  of  honour  sod  nrtuo,  nnd  ton  oll«o  halh  otidgid  in 
•d^naidar."  To  natrain  tliii>  pvrnii-ionH  vivo  anions  tho  inli-rior  »i>rt  of 
p««ple.  tha  •latoia  33  Uun.  Vlir.t).  H  wan  inado)  whiL'li  prohibilt  to  all  bnt 
raatloiBi'a  tha  gamea  of  tvnniB,  tablM,  curds,  div«,  ImiwIh,  and  other  unlawful 
divoraioaa  there  apccillod,((]  unlew  in  the  timo  of  Chrittiinaa,  under  pecuniarr 
paiaa  and  impfiaonmont.  And  tho  aamo  law,  and  al»o  the  statute  S3  Geo.  It. 
e,  24,  inflkt  pvcaoiar)'  poanltir«,  as  woU  upon  th«  tnastvr  of  any  public  honao 
wbnre  aervanta  arc  permitted  to  gamn,  aa  upon  th«  iwr\']uita  th«m»olvM 
«ko  'an  found  to  be  gaming  tlieni.  But  IbtH  is  not  tho  principal  r*i7« 
Itrouod  of  modem  oomnlaint ;  it  b  th«  gaming  in  high  lilo  that  do-  i- 
mands  tbi)  atl«ntioQ  or  the  magiittrato;  a  paaaion  to  which  every  vuloalila 
couaidermlion  ia  made  a  aacrifica,  and  which  wo  acorn  La  have  inhi!rit«d  fVoni 
oaraatwatoni  the  antio&t  Germans ;  whom  Tacitus(/)  describua  lo  have  breo 
bawitcbad  with  a  apirit  ot  play  to  a  most  exorbitant  drgrve.  "  Thvy  addict 
tl«,-m---IvL-.,"   Bay.  he,  ■■to   .lU-v   (tthit'l.    i-   wi....l.Tfi.Ii    ivfi.-n   «>1.it.  an.l   aa  n 

!■•■  •  wrv 

*  ■  '  .     _         ..   ■    '"'d 

stronger  than  his  aritagoiiint,  Bulfurs  hiiiiNcIf  lo  he  bound  and  sold.  And  this 
pfrBL-viranco  in  no  buil  a  cause  thoy  call  the  point  of  honour :  ea  at  in  re  pana 
pfnrieacia,  ipsi  fiJem  vocant."  One  would  afmoet  be  tempted  to  think  Tacittu 
was  describing  a  modum  Englishman.  When  men  are  thus  intoxicated  with 
io  frantic  a  spirit,  laws  will  bo  of  little  avail ;  because  the  same  false  senae  of 
honour  that  prompts  a  man  to  sacrifice  himself  will  deter  him  fVom  appealing  to 
the  magistrate.  Vet  it  is  proper  that  laws  should  be,  and  be  Lnown  publicly, 
that  gi-ntlcmcn  may  consider  what  penalties  they  wilfully  incur,  and  what  a 
runfidcnce  ihi'y  repose  in  sharpen),  who,  if  successful  in  play,  are  certain  to  be 
paid  with  honour,  or,  if  unsuccessful,  have  it  in  their  power  to  be  still  greater 
gainers  by  informing.  For,  by  statute  16  Car.  II.  c.  7,  if  any  person  by  playing 
ur  betting  whull  lose  more  than  1001.  at  one  time,  he  shall  not  be  compoUable  to 
pay  the  same;  and  the  winner  shall  forfeit  treble  the  value,  one  moiety  to  the 
king,  the  other  to  the  informer.  The  statute  9  Anne,  c.  14  enacts  that  all  bonds 
and  other  SMurities  given  for  money  won  at  play,  or  money  lent  at  the  time  to 
nlay  withal,  shall  be  utterly  void;  that  all  mortgages  and  encumbrvocee  of 
lands  made  upon  the  same  consideration  shall  be  and  enure  to  the  use  of  the 
btrir  of  the  mortgagor ;  that  if  any  person  at  any  time  or  sitting  loMS  lOJ.  at 
plav,  he  may  sue  the  winner,  and  recover  it  back  by  action  of  debt  at  law ; 
anil  in  csac  the  loser  docs  not,  any  other  person  may  sue  the  winner  for  treble 
the  snm  so  lost ;  and  the  plaintifT  may  by  bill  in  equity  examine  the  defendaDt 
himself  upon  oath;  and  that  in  any  of  these  suits  no  privilege  of  parliament 
•hall  be  allowed.  The 'statute  further  enacts,  that  if  any  person  ny  rtyjjt 
cheating  at  play  shall  win  any  money  or  valuable  thing,  or  shnll  at  ^ 
any  one  time  or  sitting  win  more  than  10/.,  he  may  bo  indicted  thereupon,  and 


"  At  common  Isw,  the  iilnyinn  at  cnfin.  dice,  nml  other  pmm  of  chanre.  merely  for 
the  purpoMs  of  r«crpntlon,  sod  wiilioul  nny  vii'iv  in  inordinate  gain,  is  r*innledas  inn^ 
cmt.  Bac.  Abr.  Oaming.  A.  Com.  Viii.  Ju^lii'o*  of  the  Peace,  B.  i'Z;  and  aea  the  pr»- 
aoibl*  to  16  Cu.  II.  c.  7.  Hut  a  I'mmnun  plny>T  at  hnian)  untng  faloe  dice  ii  liable  to  be 
lodtcted  at  oommon  law.  (Ii  IC<ill.  Alir.  if.  IW.  Atir.  Gaming,  A.;)  and  aajr  penons 
dbestiag  b?  means  of  cudIei  or  rlire  mifrht  lie  Rnnl  or  imprisoned  in  proportiiN)  to  Iha 
■■tni*  ef  tha  o&ooe.    Bac.  Abr.  Gaming.  A. ;  and  see  Uta  9  Anna,  o.  16,  a  i.—Cmim. 

U1 
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Bhall  forfeit  five  timos  Itio  voluo  to  any  person  who  will  sue  for  it,"  and  (in 
case  of  cheating)  ttliull  be  deemed  iiifamouB,  and  suffer  such  corporal  pnniMh- 
mcnt  as  in  cose  of  uilflil  porjiirj-.  By  several  statutes  of  the  reign  of  king 
Croorgo  ll.,ig)  all  private  lotteries  by  tickets,  cards,  or  dice  (and  iiarticulurlv 
the  games  oi  tare,  biiHset,  occ  of  hearts,  hazard,  piisBaffe,  roily  polly,  and  all 
Other  games  with  dice,  except  buck-gummon)  are  prohibited,  under  a  penally 
of  •mOT.  for  bim  that  shall  erect  such  lotteries,  una  502.  a  time  for  the  playeni. 
Pnblic  lotteries,  untoKs  by  anthority  of  ])arliament,  and  all  manner  of  ingeiiioas 
devices,  under  the  denomination  of  sales  or  otherwise,  which  in  the  end  an 
equivalent  to  lotteries,  were' before  prohibited  by  a  great  variety  of  Btatutes(t) 
under  heuvj'  pecuniiuy  penalties.  But  jiai'ticular  deecriptiuDS  will  ever  be  lanw 
and  deficient,  uiiletss  till  giunefl  of  more  chauco  are  ut  once  prohibited ;  the  ia- 
veutions  of  sliar|)crs  being  swifter  than  the  punishment  of  the  law,  wbieh 
only  hunts  them  from  one  device  to  another.  The  statute  13  Geo.  II.  e.  19,  to 
prevent  the  multiplieity  of  horse-races,  another  fund  of  gaming,  directs  that  no 
plates  or  mutches  under  bOL  value  shall  bo  run,  upon  penalty  of  2001.  to  bs 
paid  by  the  owner  of  each  horse  running,  and  1001.  by  such  as  advertise  tht 
plate.'*  By  statute  18  (.ieo.  II.  c.  24,  the  statute  9  Anne  is  further  enforced, 
and  some  deficiencies  su]iplied  ;  the  forfeitures  of  that  act  may  now  be  rec» 
vercd  in  a  court  of  equity ;  and,  moreover,  if  any  man  be  convicted  upon  in- 
formation or  indictment  of  winning  or  losing  at  play,  or  by  betting  at  one  tinrt 
101  oi-liUf.  within  twenly-lour  houi-s,  he  shall  be  fined  fire  times  the  sumfbrtbe 
benefit  of  the  poor  of  the  parish.  Thus  careful  bus  the  legislature  been  to  [ire- 
vent  this  destructive  vice;  which  may  show  that  our  laws  against  gamini 
*1''41  *'^^*'  "^^  ^^  deficient,  iis  ourselves  and  our  magistrates  in  putting  thoM 
-'     laws  in  execution. 

(()ii««i.ii.r.2s.  isnw.n.c.m.  i«nw.n.r.3i.       »t,|iog.  son.i.c.s,  ii  3M7.  «o».i.c.ii,|^» 
(tjiotti  w.  iii.c.i;.   »AnM,c.  s,fNi.    Iuadd^c    «aKi.it.tu.i|».3a. 

**  In  the  eouBtruetion  of  thi»  net  it  has  )«en  held  that  >  mgnr  on  some  matter  vudng 
from  tlie  game,  anil  collalei'al  to  it,  but  not  on  the  event  itself,  U  net  an  oflenM  williii 
it.  l-Sulk.  3-H.  Iliiwk.  b.  i.  c. 'J2.  8.  47.  2  11.  Bla.  43.  In  the  conrtrucUon  of  theworU 
"at  anyone  time  or  tiittiiTg."  it  lias  been  ac^udgcd  that  where  a  sum  above  I(V.  bu 
hecn  won  and  {iiiid  after  a  rontiiiuance  at  play,  cxcegit  au  interruption  during  dioBtt- 
time,  it  wus  to  be  considered  as  wuu  at  one  and  the  same  sitting.  2  Bla.  B.  1S36.-- 
CniTTr. 

'•  Nowmnrket  nnd  Blnrk  llnmMeton  are  exrepted,  where  a  race  may  be  nin  for  »nT 
sum  or  slake  \f**  than  fifty  |ioun<U.  Itiit  though  Huch  horse-races  are  lawful,  yet  it  bM 
been  deteriiiiiied  that  ilu>y  are  jnimeM  irithin  tlie  titatuteof  9  Anne,  c.  14,  and  that" 
cniisi>i)uen<-e  wuj.'ens  id«ive  ID/,  ujion  a  lawful  horse-riice  are  illegal.  2  Ilia.  Rep.  7tW.  ^ 
foot-rure  ami  a  nice  a;;uinMt  timi-  hare  ab<o  been  held  to  be  games  within  the  iitatut«u 
gaming.  '2  Wiln,  3(i,  ."hi  a  veafi-r  to  tran-l  a  certain  distance  within  a  certain  tune,  wi* 
a  imst-fliniix'  nnd  a  jinir  of  hor«^,  lia«  bei-n  cnnKideml  of  the  name  nature.  6  T.  R-  ■W- 
A  wn;.t>r  liir  \t~«  tli:in  In/.  ii]Min  iin  i]lc>Ml  hnriie-rneo  is  aliu)  void  and  illrgal.  4T.  R.1- 
Though  the  onrnoiv  of  hors.'s  may  run  tliom  for  a  Btske  of  5(V.  or  more  at  aprapeTrlK( 
for  a  horst-race.  yi-l  it  lias  bt-eii"  held  if  they  run  lliem  upon  the  )iighway  the  ftep" 
■llef.Nd.    :>».  &1>.51. 

WiifU'Ti  in  f.^■n1■1';d,  tiy  the  eomnion  law,  were  lawful  contracts;  and  all  wi^en  BUf 
stilt  bi'  ref<)vi>re<l  in  a  niiirl  of  justiiv  wliich  are  not  made  upon  games,  or  Kliidi  tnoi* 
sui'h  IIS  lire  likely  tn  di.-tiirb  thi^  |'ul>lii'  ]ieii<,-i'.  or  to  encourage  immorality,  or  viA  M 
will  pniliidily  atii'i-t  the  inli-rests,  <-hnrueti-i's.  nnd  feelings  of  ])ersons  not  partie*  '"  '^ 

wa^n'r.  or  sui-h  a.^  are  emit rury  to  sound  jmlicy  or  tlie  general  interests  of  the 

See  :l  T.  It.  IHW,  wliera  the  le;.iililv  i>f  wajnW  is  fiillv  dinciissed. 

Wiiere  a  tx-r^m  hail  ^vi-n  imi/.  uih)u  niiulition  of  receiving  300L  if  peace  «*  nrt 
conehukil  with  Frutitf  wiiliiu  a  <'<-riuiii  time,  and  he  afterwards  brought  hi>  action  >■ 
recover  tlie  '.VM..  it  was  held  the  ivu)Zi>r  wns  void,  tu  being  inconsiEtent  with  pennv 
policy :  tait  he  tras  allowiil  to  ri->-<>ver  hack  the  HM.  wliich  he  had  paid,  under  •  «hiii< 
,    7T.  R.  5-      ■•     '" 


:\:; 


iieh  miinoy  hail  and  n-i'i-ivin)  hy  the  defendant  t( 

-  was  ]iermitt<>(l  to  n-covi'r  Inick'  Itis  share  of  a  wager  against  a  •lakehoIdM'  up(|* 

■ixinii-nmlcfa,  (.'>  T.  K.  -Itri.)  lite  coLirt  not  consi<lcring  the  condurt  of  the  plainlilfii 
inese  instances  so  criminiil  an  to  deprive  liim  of  the  t^nefit  of  their  assistance.    ^* 
1*.  *  P.  4117. — CltK[STu^. 
Thdsiaiute  13  Ueo.  II.  e.  19  i»  now  repealed,  by  sUt.  3  &  4  Viet.  o.  5,— Srawan. 
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y,  there  is  another  offence,  coiutitated  bv  ■  varie^  of  Msta  of  puiii^ 
ch  «re  BO  numerouB  and  so  contbsed,  and  tD«  crime  itoelf  of  bo  qneation- 
an,  that  I  Rhall  not  detain  ll.o  mi<U-r  wUli  mutiy  .ihK.^rviitir.uK  th<-r<v 
id  yet  it  is  an  offence  which  ilif  djiurlamoii  ul'  ?;ii(rlainl  nceiu  lo  think 
■beat  importance,  and  a  matter,  pi-rhapB  the  only  one,  of  general  and 
ODoem,  aasociations  having  l^cn  formed  all  over  the  kingdom  to  pre- 
•tractive  pnwreM.  I  mean  thii  offence  of  <Ie»trmrin((  eiii.-h  WaaU  and 
ra  ranked  under  the denomiEmtirjti'il'^'tnir';  whicfi,  wemay  remomher, 
1^  obBerve<{(i)  (npon  the  old  (.riii'^ijilin  nC  (He  tiircut  law)  lo  l>n  a  tn»- 
iflence  in  all  persons  alike  w)i^.  Iiuvi-  nut  authority  from  the  crown  to 

(which  is  royal  property,)  by  thi'  (-rant  etllier  of  a  fre«  warrt-n  or  at 
nor  of  their  own.  Bat  the  Inwx  called  the  game  laws  have  also  in- 
ditional  punishmenta  (chiefly  ]>ctuniary)  on  persons  guilty  of  thia 
Tence,  unlesa  they  be  peoph'  of  Hoch  rank  or  fortune  as  i'x  thorvio 
ly  specified.  All  persons,  tht-nl'ire,  of  what  property  or  diatinctioB 
It  kill  game  ont  of  their  own  ti-rritorinx,  or  even  M|wn  their  own 
ithont  the  king's  license  exfrt^mted  by  the  grant  of  a  IVuuchi«e,  are 
the  first  original  offence  of  fticroaching  on  the  royal  prcro^tive." 

indigent  pcnmns  who  do  so  wiihont  having  such  rank  or  fortune  aa 
y  called  a  qualification  are  guilty  not  only  of  the  original  offence,  but 
ravatiuna  also  created  by  the  iiiitutes  for  pre-erving  the  gaine^  wbiuh 
ina  are  so  severely  punisheil,  und  thone  punUhmcnta  m>  implacably 
hat  the  offence  against  the  king  is  seldom  thoaght  of,  provided  the 
delinquent  can  make  bin  pea'e  with  the  lord  of  the  maaor.  Theofr 
1  aggnivulcd.  I  havo  ranked  ntuier  the  prc§ent  head,  because  the  only 
■oting  upon  which  we  can  cod^-idor  il  um  a  crime  i*  that  in  low  and  Jo- 
noiif  it  promotes  idlencsc,  and  takes  them  away  from  their  proper 
ntH  and  cidlitigA,  which  is  an  offence  against  the  public  police  raiTE 
my  "of  the  O'lmmonwcalth.  L 

lutes  for  ]ircsorving  the  game  are  many  and  various,  and  not  a  litUa 
id  intricate,  il  being  romiirkcd(j')  that  in  one  statute  only,  6  Anne,  c. 
n  fuUe  gniiiiniiir  in  no  fewer  than  six  placeS)  besides  other  mistakes; 
in  of  which,  or  what  denomination  of  persons  were  probahiy  the  pen- 
•«e  NtatutcH.  I  r'hull  not  at  present  inquire.     It  is,  in  generaf,  sufflcieot 

that  the  qunUnr.uinaa  for  killing  game,  as  they  are  usually  called,  or 
xsrly  the  tjcmftiiiiis  from  the  i»Mialties  inflicted  by  the  statute  law, 
9  having  a  freehold  e.'<tate  of  lOOf.  per  annum,"  there  being  fifty  timea 
■ty  rcqiiir^-d  ti>  cnahlc  n  man  to  kill  a  partridge  as  to  vote  for  a  knight 
re  :  2,  A  IcaHcliolrl  for  ninety -nine  yearn  of  150/.  per  annnm ;  3.  Bemg 
nd  heir  apparent  of  an  esquire  (a  verj-  loose  and  vague  description) 
of  iiH|icriiir  clcgrce  :  i.  Being  Ihc  owner  or  keeper  of  a  forest,  park, 
farn'H.  K'lr  amiuaiiticd  pentons  transgressing  these  laws  by  killing 
ping  engintx  liir  that  purjiose.  or  even  having  game  in  their  custody, 
lonH  (however  qualilicd)  tliat  kill  game  or  have  it  in  poBsession  at  an- 
■  times  ft'  the  year  or  utHcarionable  hour«  of  the  day  or  night,  on  Sun- 
a  C'hrisinias  day.  there  are  various  penalties  assigned,  corporal  and 

by  diffi-rciit  siatiittsii A|  on  any  of  which,  but  only  on  one  at  a  time, 
ts  may  onvii-t  in  ii  Miimmiiry  way,  or  (in  moat  of  them)  prosecutiona 
rried  "II  at  the  a^rtines.  Anil,  lal-tly,  by  statute  2«  Goo.  II.  c.  12,  no 
wever  qiiaiitifHl  to  kill,  may  make  merchandise  of  this  valnable  privi- 
Uinif  or  cxiHi^iiig  to  wale  any  game,  on  pain  of  like  forfeiture  aa  if  he 
ihdcation" 
•t  I-  p>«>  ti;,  ti  ir,  itini-<  jD.itn.  oiiM, )  1.  <•)  •■•>■•  fMtsh  ta.  OiH. 


ctrinr.  to  fri>(|ii>'nl1y  re|rf>nl>-d  liy  llii>  lenmeil  commentator,  that  no  person 
lly,  or  hu  new.  n  riclii  lo  kill  (iiimo  ujion  his  own  e«l«te  witboata  license  Of 
Ibe  kiatf.  in  com  rover  le.i  in  "J  iK-.k.  j..  411*.  n.— CnaisTi.n. 
be  a  fee-aimple  esiute  of  l\M,  a  ye*T.  or  an  estate  for  life  of  ISOL  per  annoBL 

w  statates  are  repealed,  by  stat.  1  A  2  W.  ]  V.  o.  3%  and  tha  law  in  thta  rwpaat 
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CHAPTER  XIV. 
OF  nOMICIDB. 


,,-g.  *Ik  tho  ten  preceding  chapters  wo  have  considered,  first,  snch  crimei 
->  and  misdonuanoure  an  are  more  immediately  injuriouH  to  God  and  hii 
holy  religion;  secondly,  such  as  violute  or  tranofrress  the  law  of  nations;  thirdly, 
Buch  08  more  especially  affect  the  kine,  the  t'utlior  and  representative  of  bu 
people ;  fourthly,  such  as  more  directly  iiiCringo  the  rights  of  the  public  or  com- 
monwealth, taken  in  its  cullectivo  capacity;  and  are  now,  lastly,  to  take  into 
consideration  those  which  in  a  more  peculiar  manner  affect  and  injure  individuaU 
or  private  Bubjcids. 

Were  these  injuries  indeed  confined  to  individuals  only,  and  did  they  affect 
none  but  their  immediate  objects,  they  would  full  absolutely  under  the  notiuD 
of  private  wrongs,  for  which  a  satisfaction  wuuld  bo  duo  only  to  the  party  in* 
jured,  the  manner  of  obtaining  which  was  the  subject  of  our  inquiries  in  th« 
preceding  book.  But  the  wrongs  which  we  are  now  to  treat  of  arc  of  a  mndi 
more  extensive  consequence:  1.  Because  it  is  impossible  they  can  be  committed 
without  a  violation  of  the  laws  of  nature, — of  the  moral  as  well  as  political  rnlM 
of  right :  2.  Because  they  include  in  them  almost  always  a  breach  of  the  publit 
peace :  3.  Because  by  their  example  and  evil  tendency  they  threaten  and  to- 
^j~-,  danger  the  subversion  of  all  civil  society.  Upon  these  accounts  itii 
•I  *that,  besides  the  private  satislaction  due  and  given  in  nanny  cane*  W 
the  individual  by  action  for  the  private  wrong,  the  government  also  calls  upoo 
the  offender  to  submit  to  public  punishment  lor  the  public  crime.  And  the  jiiO- 
Bccution  of  these  offences  is  always  at  the  suit  and  in  the  name  of  the  kiiifi,  ii 
whom,  by  tho  texture  of  our  constitution,  the  jas  gladii,  or  executory  power  of 
the  law,  entirely  resides.  Thus,  too,  in  the  old  Gothic  constitution  there  wu> 
threefold  punishment  inflicted  on  all  delinquents ;  first,  for  the  private  wroni;  w 
the  itarty  injured;  secondly,  for  the  offence  against  the  king  by  disobedience  to 
the  laws;  and,  thirdly,  for  the  crime  against  the  public  by  their  evil  exaniple,(<) 
Of  which  we  may  truce  the  groundwork  in  what  Tacitus  tells  usof  hi»(jtr- 
manB,(i)  that,  whatever  offenders  were  fined,  "para  vivlctce  rcgi,  vel  civitati,  fdi* 
ipei,  t/ui  vindicatur  rd  propinqvis  ejus,  exsolcitur." 

These  crimes  and  niiKdemeanours  against  private  subjects  arc  principally  of 
three  kinds :  against  their  persons,  their  habitations,  and  their  properti/. 

Of  ci'inics  injurious  to  the  ptTnoii*  of  pi'ivate  suhjeets,  the  niost  principal  )xa 
important  is  the  offence  of  taking  away  that  lite  which  is  the  immediate  ^11"^ 
tho  great  Creator,  and  of  which,  therefore,  no  man  can  be  entitled  to  depH« 
himself  or  another  but  in  some  nminier  either  expressly  commanded  in  ore"* 
dently  deducible  from  those  laws  which  the  Creator  has  given  us;  thediTin* 
laws,  I  mean,  of  either  nutui'e  or  revelation.  The  subject,  therefore,  of  the  [»■ 
sent  chapter,  will  be  the  oHVncc  of /io»i)Wf/c,  or  destroying  the  life  of  man,  iait* 
several  stages  of  guilt,  uri^ing  l^-oni  tho  particular  circumstances  of  mitigalioB 
or  aggravation  which  att^iKl  it. 

Now,  homicide,  or  the  killing  of  any  human  creature,  is  of  three  kinds:  jii^ 
*1781     fioble,exe«!'ijlile,amijiiiiniovit.     The  first  has  no  share  of  guilt  at  all:  tb> 
-'     second  very  little  ;  but  the  *tbird  is  the  highest  crime  against  the  U* 
of  nature  that  man  is  capable  of  committing. 

I.  Justifiable  homicide  i*  of  divers  kinds. 

1.  Such  as  is  owing  to  some  unavoidable  necessity,  without  any  will,  inlontioii- 

(<,  Silrrnh..4i,  1. 1.  c. !-..  (•)  JJe  Jhr.  On.  c  U 

almost  cntiri'ly  ollfnil.  The  rii'fi'>sity  »(  nny  <|uiilitication  for  killing  cams  w«»  »'*■ 
lishcil,  and  It  i»  enutti-it  t1i:it  evoiy  t-<Tliliculcd  per-on  msy  kill  nme.  Bu^ject  to  the  U* 
of  tre^iMuw:  and  (lie  sulu  ul'  giiuie  by  hcemicd  penions  and  under  certain  mtriclioua 
legaliiod  .—Sxb  v  a  kt  . 
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ur  desire,  ■nd  without  any  iorndTcrlonco  or  npffligcnw,  in  tVio  purty  killing,  mnd 
tharefoT*  withont  any  aluidoir  of  i>lnnii'.  A»,  Tor  inntanou,  by  virtue  of  muh  an 
oaee  M  obliges  one,  in  the  ezetiituiii  nf  imbUc  Jiuiice,  to  ]>ut  a  maleftctor  to 
ImU)  who  had  forfeited  hia  life  )>v  tlio  lawe  and  verdict  of  bin  coantry.  Tills 
la  an  act  of  neceasity,  and  eren  oi  <  tvli  duly,  and  therefore  not  only  juatiflabl«, 
bat  oomnMndable,  where  the  law  r<  <|iur<-M  il,  llut  thr  biw  mtiMt  rr^irr  it,  uther- 
vIm  it  ia  not  jnatifl able :  therefor<  ,  wuntonlv  I'p  kill  the  gn-ulMt  of  malf faclon, 
t  Mod  or  a  traitor,  attainted  or  om  luwcd,  (IvHberatc'ly,  uncompelled  and  extra* 
Jwlicially,  ia  in«rder.(e)  For,  a-.  !ira<lon(rf)  very  Jn»tly  obflcrvea,  "utud  komi- 
ridium,  ti  fit  ex  livore,  vtl  ddartari'oi:  iffundendi  hvmaimm  Mnyuinfm,  lieet  JutU 
teddatMr  uU,tameH  oeeitor  peccat  ni-rinliter,  provter  intentioncm  Mrmptam."  And,, 
hrther,  if  judgment  of  death  be  ^iv<  n  t-r  n  judi^  not  nnthorieod  by  lawAil  com- 
nlsaion,  and  execution  is  done  :>•  lurrlmgly,  tW  judgv  i«  guilty  of  murder.fr) 
And  upon  this  account  Sir  Uatt)>>-w  Iliile  bimxelf,  though  he  accepted  the  place 
»f  a  jadge  of  the  common  ploiir'  midi^r  Cmmweiri  government,  (aioco  It  is 
aeeeasary  to  decide  the  disputes  m'  civil  property  in  the  worst  of  timoa,)  yet 
Udined  to  ait  on  the  crown  aide  ut  ilio  nanw»  and  try  nriaonen,  having  very 
iCroBg  objections  to  the  legality  <r  tlic  unarper'ii  commiMion ;(/)  a  distinction 
parfaaps  rather  too  refined,  aince  ri..  imniHhtnrnt  of  crimw  i«  at  (cant  aa  ncw* 
■>y  to  society  as  maintaining  thi  I  iiii<liirif»of  property.  Also,  aurh  judgment, 
VMCi  Wal,  must  be  executed  by  ■■,  jn'irKT  offlcer  tir  bia  a )>puiti ted  deputy ;  for 
inoa«  elae  ia  required  by  law  to  i<<  >r.  \v)ii(>|]  rt'<|iii?<iti<>n  it  is  tlmt  jitHtiflca  the 
hooueide.  If  another  'person  d  ■' K  n  ■■!  In-  ii»  u  I-  i  I  ii  '-  li.'hl  lo  be  r.ii* 
■■ider,(y)  even  though  It  be  th«     li  ;.    :■.,■-.■■  l-.  .    .  iU..i-.bc     L   ''^ 

executed  f^rvato  juris  ordine ;  it  inu«t  niiraue  the  sentence  of  the  court.  If  an 
lOeer  belieada  one  who  in  aHjud^'cd  to  oe  hanged,  or  vice  versa,  it  is  mnrder,(ij 
lor  he  is  meri^ly  ministerial,  and  therefore  only  justified  when  he  acts  under  the 
nthority  and  compulsion  of  the  law;  but  if  a  eneriff  changes  one  kind  of  death 
for  another,  be  then  acts  by  hia  own  authority,  which  extends  not  to  the  com- 
gotaeion  of  homicide,  and,  beaidcs,  thin  license  might  occasion  a  very  gross  abnse 
nf  hia  power.  The  king,  indeed,  moy  remit  part  of  a  aentence,  as  in  the  case 
of  treason,  all  but  the  beheading;  but  this  is  no  change,  no  introduction  of  a 
new  punishment ;  and  in  the  case  of  felony,  where  the  judgment  ia  to  be  hanged, 
the  king  ( it  halh  been  said)  cannot  legally  or<fpr  even  a  peer  to  be  beheade<r(ft) 
Bat  this  doctrine  will  he  more  fully  considered  in  a  snbsequent  chapter. 

Again  :  in  some  cases  homicide  in  justifiable  rather  by  the  permission  than  by 
the  at>snlnle  command  of  tlic  Inw.  oillicr  for  the  adi-amrment  of  public  juatiet, 
which  wiihout  such  indemniticntion  would  never  be  carried  on  with  proper 
vinoor;  or,  in  such  instances  where  it  is  committed  for  the  j>mviifi'oa  of  soma 
atrocious  rrime  which  cannot  otherwise  be  nvoidol. 

2,  IIomi<'iile9  eoinniitted  for  the  advancrment  of  public  juglice  are : — 1.  Whero 
U  officer,  in  the  execution  of  bis  office,  either  in  a  civil  or  criminal  case,  kills  a 
peraun  Ibnt  nsiaulla  and  resists  him.fO  2.  If  an  officer,  or  any  private  person, 
attempt*  to  take  a  man  cbari;ed  with  felony,  and  is  resisted,  and  in  the  endea- 
Toar  to  uke  him  kills  liim.(ni)  This  is  siin'iliir  to  the  old  Gothic  constitutions, 
which  (Slicmhrwik  informs  upl(")  "furrm.  ni  aliter  enpi  non  posset,  oceidert 
^frrmittanl ."  'A.  In  ciiae  of  a  rim,  or  rclH'llious  assembly,  the  officera  T»\an. 
«Hlc«vooring  to  ili-inTw  the  mob  are  justifiable  in  killing  them,  both  at  •■  '*' 
common  law.(4)  niid  by  the  riot  act  1  (Jeo.  I.  c.  h.  4.  Where  the  prisoners  in  a 
K*"!,  or  going  to  a  gaol,  iiti-'niilt  the  gaoler  or  officer,  and  he  iu  his  defence  kills 
any  of  ibt-m.  it  is  juMifiuble  for  the  sake  of  preventing  an  escape. (/>)  &.  If 
trraoMwrs  in  for*'St,i,  parks,  chiisi's.  or  warrens  will  not  surrender  themselves 
to  the  keepers,  they  may  be  slain,  by  virtue  of  the  sutnte  21  Edw.  I.  at.  2,  d« 

c,  t  RaL  r.  c  «i.  (•!  il  TiMi  w,  HI 

Clf^HB.  I<<  I  IMP  r  4M.    iEti*k.p.an. 

)•)  I  Ba>a.  p.  c  10.  in«i.rc«n  i-i' u*i  r.c.tM. 

TtOM.Lt.t.%. 


(•)  1  HiL  p.  C  M.    IB 
^)1UaLP.C«*. 
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mal^factorihuB  in  parciSy  and  3  &  4  W.  and  M.  c.  10.^  But  in  all  these  cases  thera 
must  be  an  apparent  neccsRity  on  the  officer's  side,  viz.,  that  the  party  ooold 
not  be  arrested  or  apprehended,  the  riot  could  not  be  suppressed,  the  prisonen 
could  not  be  kept  m  hold,  the  deer-stoalers  could  not  but  escape,  unless  such 
homicide  were  committed ;  otherwise,  without  such  absolute  necessity^  it  is  not 
justifiable.'  6.  If  tlie  champions  in  a  trial  by  battle  killed  either  of  them  the 
other,  such  homicide  was  justifiable,  and  was  imputed  to  the  just  judgment  of 
God,  who  was  thereby  presumed  to  have  decided  in  favour  of  the  truth.(})* 

In  the  next  place,  such  homicide  as  is  committed  for  the  prevention  of  any 
forcible  and  atrocious  crime  is  justifiable  by  the  law  of  nature  ;(r)  and  also  b^ 
^the  law  of  England,  as  it  stood  so  early  as  the  time  of  Bracton,(<)  and  as  itH 
since  declared  in  statute  24  Ilcn.  YIII.  c.  5.^  If  any  person  attempts  a  robbeiy 
or  murder  of  another,  or  attempts  to  break  open  a  house,  in  the  night4iwif 
(which  extends  also  to  an  attempt  to  bum  it,VO  ^^^  shM  be  killed  in  such  at* 
tempt,  the  slayer  shall  be  acquitted  and  discnarged.  This  reaches  not  to  any 
crime  unaccompanied  with  force,  as  picking  of  pockets,  or  to  the  breaking  open 
of  any  house  in  the  daytime^  unless  it  carries  with  it  the  attempt  of  robfaieij 
also.  So  the  Jewish  law,  which  punished  no  thefl  with  death,  makes  homicide 
only  justifiable  in  case  of  nocturnal  house-breaking:  if  a  thief  be  fonnd 
^ISll  ^^^^k^^g  up*  ^'^^  ^^  ^^  ''smitten  that  *he  die,  no  blood  shall  be  shed 
^  for  him;  but  if  the  sun  be  risen  upon  him,  there  shall  blood  be  shed  for 
him;  for  he  should  have  made  full  restitution."(u)  At  Athens,  if  any  theft  im 
committed  by  night,  it  was  lawful  to  kill  the  criminal  if  taken  in  the  &ct:(iP) 
and  by  the  lioman  law  of  the  twelve  tables,  a  thief  might  be  slain  by  night 
with  impunity;  or  even  by  day,  if  he  armed  himself  with  any  dangerous  wei^ 
pon  :(x)  which  amounts  to  nearly  the  same  as  is  permitted  by  our  own  eoiuti- 
tutions. 

The  Eoman  law  also  justifies  homicide  when  committed  in  defence  of  the 
chastity  either  of  one's  self  or  relations  ;(y)  and  so  also,  according  to  SeldeD,(/) 
stood  the  law  in  the  Jewish  republic.  The  English  law  likewise  jostifiee  a 
woman  killing  one  who  attempts  to  ravish  her:(a)  and  so  too  the  husband  or 
father  may  justify  killing  a  man  who  attempts  a  rape  upon  his  wife  ordaiufh- 
ter;  but  not  if  he  takes  them  in  adultery  by  consent,  tor  the  one  is  forriwe 
and  felonious,  but  not  the  otlicr.(/>)  And  I  make  no  doubt  but  the  forcibly 
attempting  a  crime  of  a  still  more  detestable  nature  may  be  equally  resisted 
by  tlie  death  of  the  unnatural  aggressor.  For  the  one  uniform  principle  that 
runs  through  our  own  and  all  other  laws  seems  to  be  this, — ^that  where  m  crimei 

(ff  >  1  Hawk.  p.  C.  71 .  (')  CIc.  pro  Mnnme,  S.    #/.  0.  2. 4w 

(r)  I>ufr.  L.  of  N.  7.  2,  c.  6.  {»)"  IHru*  Hadriamtu  rarriptit  turn  i 

(•)  Fol.  155.  tut*  inffrmtrm  orcidit  tiimitUndum.*    Pf.  4S,'8,  L 

(( )  1  Hnl.  I',  r.  4RS.  (•)  Dt  Ugib.  Ifrhnar.  f.  4,  c  S. 

(»)  KxikL  xxii.  i.  (•)  Bw.  Elcm.  64.    1  Hawk.  P.  a  7L 

(•')  Pott.  Antii|.  b.  i.  r.  24.  (•)  1  lUL  P.  C.  485, 4M. 

>  21  Edw.  I.  Btat.  2  i.«*  ropoale<l,  by  7  &  8  Geo.  IV.  c.  27.  and  3  &  4  W.  and  M.  c.  10,  hy I* 
Geo.  III.  o.  30, — which  latt«»r  is  also  repealed,  by  7  &  8  Geo.  IV.  c.  27. — Cbittt. 

'  If  a  pei^on  coTninit;}  ioloiiv,  and  flies,  or  resists  those  who  attempt  to  apprehend  hiA 
or  is  indicte<l  of  felony,  und  Hies,  or  is  arrest eti  by  warrant  or  procesn  of  law,  and  eiCip'' 
or  is  being  conveye<l  to  ])rison,  and  escapes, — in  any  of  these  cases,  if  he  cannot  be  ttfCB 
alive,  and  is  kil1«'(l  in  the  act  of  resistance,  the  lioniicide  is  justifiable.  1  Hale,  P.C.4lf9. 
1  Eji.»»t,  P.  ('.  2i)8.  iSo  if  an  olHi-cr  has  a  warrant  against  A.,  byname,  for  felony,  orn 
A.  is  indicted  of  felony,  or  if  tlu'  hue  and  cry  is  levied  against  him,  fy  name,  inanfOi 
these  cases  if  A.,  though  iiinoci'iit.  flies  or  resists,  and  is  killeil  by  the  officer  or  anyotb* 

1)ei>son  aiding  him  <luriiig  flight  or  resistance*  the  person  so  killing  him  is  indemnifi^^ 
•ost.  HIS.     1  Hast.  r.  C.  o(N).     And  the  oflicer,  it  seems,  would  be  equally  indemm6<d 
though  he  iiad  no  warrant,  if  he  acttMl  on  a  charge  of  felony,  and  on  re—onable  t^ 
picion.  even  though  it  should  ap])ear  in  the  result  that  no  felony  had  been  coniniitt«a' 
JSumuel  v.t.  Pavne.  Doug.  :\'y\l    (luppv  w.  Brittlebank,  5  Price,  625. — Chittt. 
'  The  trial  by  battle  is  abolished,  by  51)  Geo.  HI.  o.  46.    See  ftirther  upon  that  tnlgK^ 

poxf,  ;i4C. — ClIlTTV. 

*  Repealed,  by  \)  Geo.  IV.  c.  .31,  sect.  10  of  which  enacts  that  no  paniibnent  or  ftf* 
feiture  shall  be  incurrtNl  by  any  person  who  shall  kill  another  by  nuafortaUM^  or  in  vl 
own  def'^ncc,  or  in  any  other  manner,  without  felony.*— ^Hirrr. 
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in  iUelf  capititl,  it  rtidcnvnured  to  bo  committed  by  Torcc,  it  ie  Inwfbl  to  rvpel 
tlutt  force  by  the  death  of  thi>  nnrty  attrmpting.  But  wo  munt  not  vAtry  this 
doctrine  to  iho  samci  TiBifinnry  li'it)^  tliut  Mr.  Lockn  do«i>,  who  )iolilii(c)  "  thnl 
■U  manner  of  force  willioul  ri);ltt  upon  a  nuin's  per«oii  [tuU  him  iti  a  xtate  of 
wu-  with  the  egfrcwor;  and.  of  cons<-qut.-nce,  that,  bving  In  such  atat«  of  war, 
he  may  lawftilly  kill  liira  that  put*  liim  andt-r  thiit  unnatural  rc«traint."  How- 
•rer  just  this  concloHion  tnny  bo  in  a  state  of  undviliaod  nature,  yt<t  the  law  of 
Englmod,  like  that  of  vvury  othor  *wcll-ivgutat<tcl  <.-otnmiinily,  iti  too  rnao 
tender  of  the  pnbli(!  poai-o,  too  careful  of  thn  livm  of  tbo  nibjoftJi,  to  ^ 
adopt  ao  conteDtioaf  u  ByHlvin;  tior  will  Nulfor  wilb  imimnity  any  (.'rime  to  be 
fnonttd  by  death,  unleM  the  same,  If  conualtUHl,  would  alHO  be  punMtd  by 
death. 

In  theee  inatancea  of  jiistifiable  homicidci.  it  may  be  obnc rvod  that  the  slayer 
k  in  no  kindof  fkult  whatftocvcr,  not  cron  in  the  minutrat  dcgrrv;  and  te 
therefore  to  be  totally  arijuittwl  and  diw-hargod,  with  mtrnmendntmn  rather 
than  blame.  But  tliul  i»  not  quite  the  caae  in  ttxctuabl^  homiMdo,  the  rrry 
■•BM  whereof  imports  Home  fault,  some  error  or  omiwion;  wo  trivial,  how- 
•rer,  that  the  law  excdsoH  it  fVoni  the  guilt  of  felony,  though  in  etrictneae  it 
Jadgee  it  deeerring  i.f  --rtic  little  dogrvo  of  panishment. 

II.  Excaitable  honn  jI.  \s  •>{  two  sorta;  either  per  la/orfwaiicm,  by  miawlTen- 
tsre;  or  te  dffendeim  ,  t-.y^.n  n  printnple  of  aoll^prawrvation.  We  will  firrt  eee 
wherein  theeo  two  ■( -  nf  homicido  urn  •ti^timl,  iind  flu-n  whtTrin  ibryaftree. 

1.    Homicide  per  U\l',rluniiim   or  nn-.i  ■    ■     ■■...     i-    v.  i,,  i,    n    |..  m    .|..:r.  -   :i   Uwfht 

act  without  any  intcuii'iii  of  liurt,  lit:  :    n  man 

ieat  wi>rk  with  a  hatvlii'i.  iin.i  till- li.  ■  l.r-hyi 

or  whciv  n  ]KT»ion  ciualiticd  to  keep  a  gun  '»  ahooting  at  a  mark  and  ondeeign- 
«dly  killH  a  man:(rf)  for  the  act  Ih  lawful,  and  the  effect  in  merely  accidental.* 
So  wht're  a  parent  is  moderately  correcting  hie  child,  a  maBlor  his  apprentice  or 
•eholar.  or  an  officer  puniehing  a  criminal,  and  happens  to  occasion  his  death, 
it  is  only  miwadvcnturc;  for  Ihc  act  of  correction  is  lawfbl;  but  if  he  ezceeda 
the  bounds  of  moderution,  either  in  the  manner,  the  infltmment,orthe  quantity 
of  punifihmcnt,  and  death  ensues,  it  is  manslaughter  at  least,  and  in  some  cases 
(according  to  the  ci re nni stances)  marder;(f)  for  the  act  of  immoderate  correc- 
tion is  unlawful.  "Tims,  by  an  editt  of  the  emperor  Constantine,(/}  r.igo 
when  the  rigour  of  the  Itnmnn  law  with  regard  to  slaves  began  to  relax  *■ 
and  soJUn.  a  muF'ler  was  allowed  to  chastise  his  slave  with  rods  and  impriaon- 
PMnt,  and  if  ili-ath  accidentally  ensued,  he  was  guilty  of  no  crime;  but  if  he 
itruck  him  with  a  club  or  a  stone,  and  thereby  occasioned  hia  death,  or  if  in 
anv  other  vet  grosser  manner,  "immoderate  suo  jure  utatvr,  tune  reus  homieidii 

But  to  pr<K-oed:  A  tilt  or  tournament,  the  martial  diversion  of  our  anceetora, 
was  however  an  unlawful  act :  and  so  are  boxing  and  swurd-playing,  the  sacoeed- 
ing  amnsrmenl  of  their  j>osterity;  and  therefore  if  aknieht  in  the  former  case, 
or  a  gladiator  in  the  latter,  he  Killed,  such  killing  is  felony  or  manelaughtar. 
Bat  if  the  knight  command  or  permit  such  diversion,  it  is  said  to  be  only  miaad- 
ventare;  for  then  the  act  i»  lawful. (y)  In  the  like  manner  as,  by  the  lawa  both 
of  Athens  and  Itome.  he  who  killed  another  in  the  paiurativm,  or  public  gainea 
aathorixed  or  perniilled  by  the  state,  was  not  held  to  be  guilty  of  nomicide.(A) 

(..  Em.  ■»  O0.1.  Mp.S.  40O.AL1^tll. 

Ciin.wt.r  (■.:».  ;4.  »>  i  ii>l  r.  c,  in.   1  Hawk.  r.  c.  it. 

(•>  I  Hal.  p  c.  t:x.  iTL  i>inuAAU.ia.t.   f/t,tt. 

'  If  a  prnon  (Irivin^  a  carringe  hnppen  to  kill  snolher,  if  be  m«  or  had  timel*  notice 
rf  tb«  miH-hirf  likely  to  eniue.  and  yet  wilfully  droreon.  it  "ill  Ix-  munlrr ;  if  k»  <Mf4l 
lu*e  H^D  Uie  danfcer.  bul  did  noL  look  b^for«>  him,  it  will  b«   m«n«iwichtfrr ^  Uil  if  Ui« 


happenM  in  luch  »  manner  ihst  no  witnt  of  due  earr  muld  Iw  imjiiil 
injn.  it  wtJl  be  aocidenUl  <l>-alli  xnd  cxcuiwhle  homicide,  i  I'^tt.  P.  C.  3l».  WliCf% 
c«  B  taw  aUro  of  thirvM.  Ihe  mtmler  of  the  hnuse  killed  oor  at  Ihf  family  hy  It'^rht, 
■bo  hMl  ooaeealed  himnelf  in  a  cloaet.  thi*  wu  holdaa  bonindn  by  mufortwaa.  Ota 
Cw.  U8.  Where  an  nnqualifled  perwin  by  accident  ihoata  anollier  in  aportiii^  )l  Is  -mt 
paaur  aOance  than  in  a  qualified  perton.     I  East,  P.  C.  260,  269.— Cairrr. 
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Likewise  to  wliip  another's  hor^o  wliorcby  he  rans  over  a.  child  and  kills  bin, 
is  held  to  be  accidental  in  the  ridei*,  for  lie  had  done  nothing  unlawful;  bnt  man- 
(daughter  in  the  person  who  whipped  him,  for  the  act  wub  a  traspuM,  and  at 
best  a  piece  of  idk'nens  of  inevitably  dan;rcrous  conBcqacncc.(i')'  And  in  generjE 
if  death  ensues  in  consequence  of  an  idle,  dangerous,  and  unlawful  sport,  u 
shooting  or  casting  stones  in  a  town,  or  the  burburous  diversion  of  coek-thniT- 
ing,  in  tlieso  and  similar  eases  the  alnvor  is  guilty  of  munslaaghtvr,  and  nul 
misadventure  only,  fur  these  are  unlawiul  acts.(A) 

2.  Homicide  in  ielf-iU-femx  or  Sf.  de/'mfendo,  upon  a  sudden  affhty,  is  also  ex- 
cnsablo,  rather  than  jnatifinble,  by  llic  Knglisli  law.  This  species  of  s«U4c- 
fonce  must  bo  distinguished  from  that  just  now  mentioned  as  calculated  to 
*1841  *^'"*''^*'  "'*^  ]H'r]>cti-.ition  of  n  capital  crime;  which  is  not  only  a  matter 
■I  of  excuse  but  of  justitiiation.  But  the  self-defence  which  we  are  no* 
speaking  of  is  that  whereby  a  man  may  protect  himself  fh>m  an  assaolt  or  th« 
like,  in  the  course  of  u  sudden  broil  or  quarrel,  bv  killing  him  who  aaaanlts  him. 
And  this  is  what  the  law  expresses  by  the  word  chancr-nKdley,  or  (as  some  rather 
choose  to  write  it)  elidiid-medlri/,  the  former  of  which  in  its  et^'mology  signiGci 
a  casual  affray,  the  latter  an  aliVny  in  the  heat  of  blood  or  passion ;  both  of  then 
of  pretty  much  the  same  import:  but  the  former  is  in  common  speech  too  often 
erroneously  applied  to  any  manner  of  homicide  or  misadventure;  whereas  it 
appears,  by  the  statute  2-i  Hen.  VIII.  e.  5,  and  our  antient  book8,(/)  that  it  ii 
properly  applied  to  such  killing  as  happens  in  self-defence  upon  a  sudden  rci- 
countcr.(>ft)  This  right  of  natural  defence  does  not  imply  a  right  of  attacking: 
for,  instead  of  attacking  one  another  for  injuries  past  or  impending,  men  ncM 
only  have  recourse  to  the  proper  tribunals  of  justice.  They  cannot  therefore 
"y  exercise  this  right  of  preventive  defence  but  in  sudden  and  violent  caM», 
[i  certain  and  immediate  suftering  would  bo  the  consequence  of  waiting  for 
the  assistance  of  the  law.  'Wherefore,  to  excuse  homicide  by  the  plea  of  kV- 
defence,  it  must  appear  that  the  slayer  had  no  other  possible  (oral  least  probi- 
ble)  means  of  escaping  from  his  assailant.' 
It  is  frequently  difncult  to  distinguish  this  species  of  homicide  (npon  chanct- 
(I)  1  lliivk.  p.  C.  7S.  iI)  BtuDdl  p.  c.  i& 

(*)ii*i.j4.    iiw.p.c.i7a.  F«t.Mi.  (•■)a Hat.  16, H.  FM.3rk,zra 

'  Whenever  death  i»  the  consequence  of  idle,  dangcrou*.  and  unlawflil  aportt,  or  of 
lieedleiu,  wanton,  and  indiscreet  HrtB.  nitliout  a  felonioua  intent,  the  party  cauung  t)it 
death  in  fruilty  or  mnn!>luuj!liter.  A^  if  a  mnn  rides  an  unruly  hotse  amoag  a  cnmdiif 
[icople,  (1  EiLHi,  P.  C.  2lil :)  or  tlirow*  a  Btone  or  shnots  an  arroir over ■  wall  intoapoblie 
and  f]'i>iiui<ntud  vlreet.  (1  IlitlcF.  C.4T50  or  diiu:hargp«  hii  piitoli  in  a  public  street  apM 
alighting  from  hiseurriugc.  [1  Slra.  481;)  or  tlimwna  sloneat  ahorse  which  ■trikcaanUB, 
/  (1  Itnle.  P.  ('.  .10;)  in  niiy  nf  theHe  oases,  though  the  party  may  be  perfectly  innMeilti)f 
any  misehievous  inli^nt.  slill,  if  deuth  eiU'iicii,  lie  is  guilty  of  manslaughter.  So.  if  llie 
owner  suners  to  be  at  liiriie  anv  animnl  wliich  lie  knows  to  be  vicious  and  mischieTOtf, 
anil  it  kills  a  mnn.  it  liaH  l>i-pn  thought  tir  fome  that  he  may  be  indicted  for  man slau (kief i 
but  it  is  well  agrceil  that  he  is  gulll^v  of  h  high  misdemeanour,  (2  Hawk.  P.  C.  c.  lC(f:) 
and.  in  a  very  recent  ease  of  that  kind,  Bt^l,  C.  J.,  laid  it  down  aa  law  "  that  if  a  pHieB 
tliinks  prni>er  to  keep  nn  animal  of  this  deixription,  (n  bull.]  knowing  ita  vicioua  nalnit, 
and  anotlier  perwon  in  killed  by  it.  it  will  lie  manslaughter  in  the  owner,  ■/  Mtka^  man: 
at  all  events,  it  will  l>e  an  aiitrravalfd  sppcieti  nf  manslaughter."  Blaekman  w.  SimmoM.  1 
C.  t  F.  140.  If  wnrknifii.  in  the  onlinury  eourse  of  their  buRineoa,  throw  rubbink  froM 
a  house  in  a  direetion  in  which  penu>iis  are  likely  to  pass,  and  any  one  pataiug  is  killt4 
this  is  manslaughter.  I  Ktist.  P.  C.  'IH'I.  Killing  a  person  in  a  priie-flght  is  manslauahlM 
Ward's  rase,  I   East,   P.  C.  2T(f.     As  to  what  are  lawful  sporty  ice  AAvn,  title  Riot.- 

IS  to  be  this; — If  a  man  is  attacked  in  such  ainanner  thai 
raping  without  killing  his  asaailani,  h  ~ 
so,  after  having  done  his  utmost  to  retreat.  Fost.  2TR.  Eel.  128, 
ever  violent,  will  iustify  killing  the  assailant  under  the  plea  of  neceaiitT  unlew  then 't 
a  clear  manife«lation  of  a  felonious  intent.  1  ICast,  P.  C.  Z7T.  1  RumsII,  5SI.  And  al 
officer  who  kills  one  who  resists  him  in  the  execution  of  his  office,  and  tiwmti  a  nrivau 
person  that  kills  one  who  feloniously  assaults  him  in  the  hiahw»,  may  juatiiy  tae  bri 
-  «      —      ■-,  iHal«,>.C.«.  SlMtM.  CroaL 


^AP.14.]  PUBLIC  WBOKG&  IM 

Mtdcy  in  aelMefence)  from  th*i.  of  tnunviaoghtor,  in  tlio  proper  lofpil  mdso  of 
be  word.(ii)  Bat  the  true  crit«riou  bolwoen  tlivm  MO«in*  to  Ihi  thi«:  whon  both 
MU^M  are  actiull;  combetiDg  ei  the  liiud  wh«n  th«  mortnl  «lrokv  in  given,  the 
layer  ie  then  gnilty  of  muuUoglitcr:  but  if  the  slay  or  baa  uol  Imikud  tho  Hghi, 
r  (hariog  begun)  endeevonre  to  cloclino  any  f\irthor  HtruKglo,  and  aA^rwanlo, 
wing  oloaely  preeeed  by^^ie  anlii^'oniel,  kills  him  to  avoiil  his  own  dcslniction, 
hia  la  homioide  ezcaiahle  by  aelPI>-t'>'n<-o.(oJ  Vvt  which  roaiwn  tho  Inw  rpqairua 
b*t  the  penon  who  killa  anottior  in  hi*  own  Onlenco  *Hhou]<l  havo  re-  r*\ac 
reated  aa  fiu-  aa  he  conveniently  or  safely  van,  to  avoiil  the  viuluni'o  of  *■ 
he  aasault,  before  be  turns  upoD  his  asaailaat^  and  that  noi  fitc-titiuuiilv,  or  in 
irder  to  watch  his  opportanity,  but  from  a  rool  tondonieas  of  sliediling  tii»  bro- 
her's  blood.  And  thoagh  it  may  bocowardico.  in  timo  of  war  botwol^n  twoiride- 
teadent  nations,  to  floe  from  an  cnt-my,  yol  botwt^cm  two  fvllow-sabjccU  the 
aw  oountenoDcee  no  sncb  point  <i(  honour,  liocauM;  tho  king  and  his  cnartH  are 
be  vindica  injttriamm,  ana  will  ){ive  to  the  party  wrongc<l  all  tho  lutitifactioa 
le  deB«rves.(;))  In  this  the  civil  law  also  agruus  with  ourw,  or  [K-rhup  goea 
Bther  further :  "qvi  cum  aliter  tvcri  a  non  poMunt,  Jamni  rulpam  drJrrint,  iHiutsii 
mmt.'Xq)  The  party  aaaanlted  muit  ihorotbro  fleo  aa  fkr  ba  he  ouuvenioutly  can, 
itber  by  reason  of  some  wall,  ditch,  nrothvr  impcdini«<nt,  or  as  ftir  aa  tlie  derce- 
leaaof  the  aaeault  will  permit  hiiii,(r)  for  it  may  be  m  fierce  as  not  to  allow  bim 
o  yield  a  step  without  manifeat  ihin^vr  of  his  hfe  or  enormuuii  bo<lily  burm,  and 
bwi  in  his  defence  he  may  kill  hii  un^uiliirit  inMantly.  And  (hi>  is  thn  doctrine 
if  auiveraal  ju8tice(j)  aa  well  aa  >!  th    v.'r.if  :i  :>!  V.\n- 

And  as  tho  manner  of  the  defe<.  i  i     ' Irrci;  I'ur,  If 

he  peraon  assaulted  does  not  fall  upon  tbo  aggressor  till  tbe  affHty  is  over,  or 
rhen  he  id  running  away,  this  is  revenge,  and  not  defonco.  Neither,  under  the 
«lour  of  Helf-defcnuo,  will  the  law  permit  a  man  to  screen  himself  from  the  guilt 
if  dolihcrato  murUeri  for  if  two  persons,  A.  and  B.,  agree  to  fight  a  duel,  and  A. 
[ivea  the  tirst  onxot,  and  B.  retreats  aa  far  as  he  safely  can  anothen  kills  A.,  thia 
■  murder,  la-cause  of  the  previous  malice  aod  concerted  design. (t)  But  if  A., 
ipon  a  Muddi'ii  qnurrel,  assaults  B.  first,  and  upon  B.'s  returning  the  assault  A. 
-eally  and  bona  juit  Aces,  and.  being  driven  to  tlie  wall,  turns  again  upon  B.  and 
tills  him,  this  may  bo  se  de/endeiulo  according  to  somo  of  our  writers,(u)  r»taa 
'though  othen<(u')  have  thought  this  opinion  too  favourable,  inasmnch  L 
ts  the  nfcossity  to  which  ho  is  at  last  reduced  originally  arose  fh>m  his  own 
kalt.  Under  this  excuse  of  self-defence  tbo  principal  civil  and  natural  relatiooa 
kre  comprehended :  therefore  master  and  servant,  parent  and  child,  husband  and 
rife,  killing  an  assailant  in  the  necessary-  defence  of  each  other  respectively,  ar« 
iicuamI  ;  the  act  of  the  relation  assisting  being  construed  the  same  as  the  aot  ot 
he  party  bim!)elf(j:) 

There  is  one  species  of  homicide  «  defmtUndo  where  tbe  party  slain  is  equally 
nnoceat  as  he  vho  uccusious  his  death ;  and  yet  this  homicide  is  also  excusaMe, 
rom  the  great  universal  principle  of  self-preservation  which  prompts  every  man 
a  save  his  own  life  prcfomhiy  to  that  of  another,  whore  one  of  them  must  inevi- 
Ably  perifh.  As,  among  others,  in  that  case  mentioned  by  lord  Bacon,(y)  wher« 
wo  persons,  being  shipwrecked,  and  getting  on  the  same  plank,  but  nnding  it 
Mt  able  to  save  them  both,  one  of  them  thrusts  the  other  from  it,  whereby  he 
a  drowned.  He  wlio  thus  prtsurvi's  his  own  life  at  the  expense  of  anothar 
son's  is  excusalilo  through  unuvoidahle  necessity  and  the  principle  of  aelf^dv- 
Ince,  since  their  both  remaining  on  tho  same  weak  plank  is  a  matnal  thoagh 
laoucent  attempt  upon  atid  an  endangering  of  eat^h  other's  life. 

Let  us  next  take  a  view  of  those  circumstances  wherein  these  two  apeciea  of 
bomicide  by  misadventure  and  self-defence  agree  ;  and  those  are  in  their  btana 
ud  paoiahment.  For  tho  law  sets  so  high  a  value  upon  the  life  of  a  man  that 
it  always  iotends  some  miiibohaviour  in  the  person  who  takes  it  away,  anleat 

mllaN-M.  ('M  tU].r.C4n. 

(•(  r«M.  tn.  i-i  ihM  4a. 
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by  the  command  or  express  permission  of  the  law.  In  the  case  of  misadTen- 
tare  it  presumes  negligence,  or  at  least  a  want  of  sufficient  caution,  in  him  who 
was  BO  unfortunate  as  to  commit  it,  who  therefore  is  not  altogether  faaltle8s.(:) 
*1fi7l  '^^^  ^^  ^^  ^^^  necessity  which  excuses  a  man  who  ^Kills  another  tetU' 
-1  fendendOf  lord  Bacon(a)  entitles  it  necessitas  culpabilis,  and  thereby  dis- 
tinguishes it  from  the  former  necessity  of  killing  a  thief  or  a  malefactor.  For 
the  law  intends  that  the  quarrel  or  assault  arose  from  some  unknown  wrong,  or 
some  provocation  either  in  word  or  deed ;  and  since,  in  quarrels,  both  partiei 
may  be,  and  usually  are,  in  some  fault,  and  it  scarce  can  be  tried  who  was  origi- 
nally in  the  wrong,  the  law  will  not  hold  the  survivor  entirely  gnilUeBS.  Bat 
it  is  clear,  in  the  other  case,  that  where  I  kill  a  thief  that  breaks  into  my  honee^ 
the  original  default  can  never  be  upon  my  side.  The  law,  besides,  may  have  a 
further  view :  to  make  the  crime  of  homicide  more  odious,  and  to  caution  men 
how  they  venture  to  kill  another  upon  their  own  private  judgment,  by  ordain- 
ing that  he  who  slays  his  neighbour,  without  an  express  warrant  from  the  law 
BO  to  do,  shall  in  no  case  be  absolutely  free  from  guilt. 

Nor  is  the  law  of  England  singular  in  this  respect.  Even  the  slanghter  of 
enemies  required  a  solemn  purgation  among  the  Jews;  which  implies  that  the 
death  of  a  man,  however  it  happens,  will  leave  some  stain  behind  it.  And  the 
Mosaical  law(6)  appointed  certain  cities  of  refuge  for  him  ''who  killed  his  neigh- 
bour unawares ;  as,  if  a  man  goeth  into  the  wood  with  his  neighbour  to  hew 
wood,  and  his  hand  fetcheth  a  stroke  with  the  axe  to  cut  down  a  troe,  and  the 
head  slippeth  from  the  helve  and  lighteth  upon  his  neighbour  that  he  die,  he 
shall  flee  unto  one  of  these  cities  and  live."  But  it  seems  he  was  not  held 
wholly  blameless  any  more  than  in  the  English  law,  since  the  avenger  of  Uood 
might  slay  him  before  he  reached  his  asylum,  or  if  he  afterwards  Btirred  out  of 
it  till  the  death  of  the  high-priest.  In  the  imperial  law,  likewiBe,(c^  casual 
homicide  was  excused  by  the  indulgence  of  the  emperor,  signed  with  ois  own 
sign-manual,  ^^  annotatione  principis;*'  otherwise  the  death  of  a  man,  however 
committed,  was  in  some  degree  punishable.  Among  the  6reekB,(d)  homicide 
*1881  ^^'  misfortune  was  expiated  by  voluntary  ^banishment  for  a  year.(e)  In 
^  Saxony  a  tine  is  paid  to  the  kindred  of  the  slain;  which  also,  among 
the  Western  Goths,  was  little  inferior  to  that  of  voluntary  homicide :(/)  and  in 
France(^)  no  person  is  ever  absolved,  in  cases  of  this  nature,  without  a  largefll 
to  the  poor,  and  the  charge  of  certain  masses  for  the  soul  of  the  party  killeid. 

The  penalty  inflicted  by  our  laws  is  said  by  Sir  Edward  Coke  to  have  been 
antiently  no  less  than  death  ;(A)  which,  however,  is  with  reason  denied  by  later 
and  more  accurate  writers.(i)  It  seems  rather  to  have  consisted  in  a  forreitore, 
some  say  of  all  the  goods  and  chattels,  others  of  only  part  of  them,  by  way  of 
fine  or  tveregild  :(k)  which  was  probably  disposed  of,  as  in  France,  in  pios  usmm, 
according  to  the  humane  superstition  of  the  times,  for  the  benefit  m  his  sonl 
who  was  thus  suddenly  sent  to  his  account  with  all  his  imperfections  on  his 
head.  But  that  reason  having  long  ceased,  and  the  penalty  (especially  if  a 
total  forfeiture)  growing  more  severe  than  was  intendcHl  in  proportion  as  pe^ 
Bonal  property  has  become  more  considerable,  the  delinquent  has  now,  and  luii 
had  as  early  as  our  records  will  reach,(2)  a  pardon  and  writ  of  restitation  of 
his  goods  as  a  matter  of  course  and  right,  only  paying  for  suing  oat  the 
same.(?ii)  And,  indeed,  to  prevent  this  expense,  in  cases  where  the  death  hai 
notoriously  happened  by  misadventure  or  in  self-defence,  the  judges  will  nsoallj 
permit  (if  not  direct)  a  general  verdict  of  acquittal.(n) 

III.  Felonious  homicide  is  an  act  of  a  very  diflbrent  nature  from  the  former, 
being  the  killing  of  a  human  creature,  of  any  age  or  sex,  without  justification 
or  excuse.    This  may  be  done  either  by  killing  one's  self,  or  another  man. 

(»)  1  n»wk.  p.  a  72.  (•)  Elem.  c.  6.  (n  Stiernh.  *  jbrv  GWft.  L 1^  e.  4, 

ih  Nomb.  zxzT.  tjid  Dent  six.  <#)  D«  Uom&t,  od  Ibt  IHsm>> 

•i  Oa.  9,  ]«,  6.  (*)  2  IiMt  14ft.  315. 

')  Plato,  dr  i>9.  Kb.  9.  (<)  1  Hftl.  P.  a  431.   1  BMTk.  P.  0.  TC 

(•)  To  this  ezpUtion  hj  tenUdiBMnt  the  ipirit  of  Pfttrocloi  (*)  Fort.  SftT. 

in  Homer  may  tie  thought  to  allude  when  he  reminda  (<)  Ibid.  2R8. 

AcfaiUee,  in  the  tventj-lhird  Iliad,  that  when  a  child  be  1^)2  Hawk.  P.  attL 

waa  oUlged  to  flee  hie  txmutrj  for  casnally  klllinf  hia  plagr-  (")  I^oat  SM. 
fUlow :  '*  rrri es  eic  i9tXttw.'* 
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xrder,  the   preUnded   heroum,  bnt  real  cowardice,  of  the 
oaophen,  who  destroyed  themeelve*  to  avoid  thoM  ills  which 


leed  by  the  civil  law,(o)  yet  was  punished  by  the  AtDenian  law  with 
IT  the  hand  which  committed  the  deeperate  deed.(p)  And  also  the 
ngland  wisely  and  relinpoasly  considen  that  no  man  hath  a  power  to 
fe  bnt  bv  commission  from  God,  the  author  of  it;  and,  aa  the  snicide 
>f  a  double  offence :  one  spiritiul,  in  invading  the  prerogative  of  the 

and  rashing  into  his  immediate  presence  uncalled  (or;  the  other  tem- 
linn  the  kinfr,  who  hath  an  interest  in  the  preservation  of  all  his 

the  law  has  uiorofore  ranked  this  among  the  nigheat  Crimea,  makfaig 
Jiar  speoicM  of  felony,  a  felony  committed  on  one's  self.  And  thu 
'  accessories  before  the  fact,  as  well  aa  other  fbloniee;  for  if  one 
I  another  to  kill  himself,  and  he  does  so,  the  adviser  Is  guilty  of  mnr- 
A  feio  de  se,  therefore,  is  he  that  deliberately  ptita  an  end  to  his 
tenco,  or  commits  any  unlawful  malicions  act,  ibe  oonaeqnence  of 

his  own  death :  as  if,  attempting  to  kill  another,  he  ran*  npon  hit 
it'a  sword ;  or,  shooting  at  another,  the  gun  burets  and  kills  hinuelf.(r)* 
f  must  be  of  years  of  discretion  and  in  his  senses,  else  it  is  no  orima. 
sxcune  ought  not  to  be  strained  to  that  length  to  which  onr  oorotwr'a 
e  apt  to  carr>-  it,  viz.,  that  the  very  act  of  snicide  is  an  evidence  of 

as  if  ever}'  man  who  acts  contrary  to  reason  had  no  reason  at  all; 
me  argument  would  prove  every  other  criminal  noa  eampat,  as  well  oa 
aurdercr.  The  law  very  rationnlly  judges  that  every  melancholy  or 
idriac  til  iIck's  not  deprive  a  man  of  the  capacity  of  discei^ing  right 
ng ;  which  J!<  nocciwitrv,  an  was  observed  in  a  former  chapter,(s)  to 
,'^ul  exeiiNc  Anil,  then-fore,  it'  a  real  lunatic  kills  himself  in  r«|gn 
tcrvul.  he  i"  a  /rlo  lU  se  sh  much  as  another  roan.(f)  *■ 

w  the  qiicHlion  tiillows. — What  punishment  can  human  laws  inflict  On 
has  vvidi'lriiwti  himself  from  their  reach  f  They  can  only  act  npon 
laH  It-t^  hcliiij.j  liiiii,  liii'  rcpniiition  and  fortune ;  on  the  former  by  an 
>UH  liuriiil  ill  ilio  lii(;hvvuv,  wilh  a  Htake  driven  through  his  body;*  on 
'  by  a  I'orlcitiiro  of  all  his  ^<>o<U  and  chattels  to  the  king;  hoping  that 
for  cither  liis  own  rcjmtiitiou  or  the  welfare  of  his  family  would  bo 
tivi-  H)  reNtniin  him  triim  so  dosperate  and  wicked  an  act.  And  it  is 
c  iliiil  ihi^  forft'ituri'  Iium  rcliitiun  to  the  time  of  the  act  done  in  the 
Vtime.  wliich  wtiH  tlie  ciiiise  of  his  death.  As  if  hosband  and  wife 
ted  jointly  of  it  term  of  years  in  land,  and  the  husband  drowns  him- 


t  kilU  nnnlliiT  u|>on  hi<  ilp'irc  or  command  is  in  the  judgment  of  the  law  ■• 
unlcnT  H*  ir  he  liiul  •Inn,'  ii  niorcly  of  his  own  he«d;  and  the  p«non  killed)* 
1  ujioii  aj>  a  '•  'a  ,1/  tr,  jitriMiiurli  an  Iiih  simpnt  wsa  merely  roid.  being  aninil  the 
lanilniBH.  1  li..«k  1'.  (.<■. -JT.B.  C.  Krilw.  136.  Moor.  744.  AnJweBM 
,  1  Hu«.oll.  424.    Hex  ./.  Kvaiis.  i-i.  426.— fniTTT. 

iw.  I.y  4  *;<■■>.  IV,  !■.  h'l.  s,  I,  it  nhull  not  be  lawful  for  any  coroner,  or  other 
inji  BUiliorily  lo  ImUl  iiii|iie<iii,  to  i-viiic  nny  warrsnt  or  olh«  procem  directing 
lent  i.f  ill.'  r'-iniiiti.  i.f  |>i>rsiiii4  ngiiiint  whom  a  tindins  at  Mo  it  tc  ihall  be  bad 
blir  li)|ilivruy;  Iml  Mit'li  eoni  11  iT  or  other  officer  Bhall  fiive  direction*  for  the 
term>-iit  of  ilie  rcniaiiM  of  xii>'li  iMTHon  Mo  d/  it.  wiihout  any  itaka  beina 
tMifth  tlip  IkhIv  of 'iii-h  |H'rsoii.  in  the  churrhyard  or  olbpr  burial-groond  of 
or  iitai-e  in  wliieh  the  ri'iiinin*  of  hucIi  |>cr>>on  nitglit  by  the  law*  or  ctwtoms 
d  hi  intprre<l  if  llif  vi-rihet  aS  //la  <0  tr  had  not  been  found  s«inat  sneh 
e\\  inlprmeni  \o  lie  niii'ln  wiiliin  tnenty-four  houra  from  the  flnoins  of  the 
I,  and  lo  lake  |>luee  Ix'twern  llie  hoiin  of  nine  and  tweire  at  night.  ProTiM), 
to  suthoriie  the  |ierfr>riiiintt  ofiiny  of  the  rilen  orChrialisn  burial  on  the  intsr- 
w  remaini  nf  any  kuiIi  |«moii.  nor  to  aller  the  law>  or  uwea  refauing  to  IIm 
och  pemon.  ei.-epi  m,  far  «.■*  reliiti-*  to  iho  interment  of  suoh  remaiaa  hi  saA 
lisl-ground  at  sueli  tiinu  ami  in  *     '  " 
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self,  tho  land  shall  be  forfeited  (o  Iho  kin^,  and  tho  wife  shall  not  have  it  l^ 
Burvivortihi]).  For  by  tlio  act  of  caating  himself  into  the  'water  he  forleita  the 
term ;  which  gives  a  title  to  the  king  prior  to  the  wife's  title  by  survivonhip^ 
which  could  not  accrue  till  the  instant  of  her  husband's  deathYu)  And  thongh 
it  miist  be  owned  that  the  letter  of  the  law  herein  bordere  a  litUe  npon  eeveritj, 
yet  it  is  some  alleviation  that  the  power  of  mitigation  is  left  in  the  hreutof 
the  sovereign,  who  upon  this,  as  on  all  other  occattiong,  is  reminded  by  the  oath 
of  bis  office  to  execute  judgment  in  mercy." 

The  other  species  of  criiiiinal  homicide  is  that  of  killing  anotiier  man.  Bat 
in  this  there  are  alao  degrees  of  guilt  which  divide  the  offence  into  maiulai^Ur 
and  murder,  the  ditfi^rcnco  between  which  may  he  portly  collected  from  whit 
has  been  incidentally  mentioned  in  the  preceding  articles,  and  principally  con- 
sists in  this, — that  manslaughter,  when  voluntary,  arises  from  the  sudden  best 
of  the  passions,  murder  from  the  wickedneea  of  tho  heart. 

*1<)1 1  *^'  ^'"I'^'t^ig') '<■'''  '^  therefore  thus  defined  •.(v)  the  unlawfhl  killing  of 
-'  another  without  malice,  either  express  or  implied;  which  may  be  either 
voluntarily,  upon  a  sudden  heat,  or  involuntarily,  but  in  the  commission  of  soiu 
unlawful  act.  These  were  called,  in  tho  Gothic  eonstitutiona,  "homieidia  wt 
garia;  quw  avt  casu,  avt  etiam  sponte  committuntur,  sed  in  tubitanto  gvodam  in- 
cundia  colore  et  impelu."  {w)  And  hence  it  follows  that  in  man  slaughter  Uun 
can  bo  no  ueccssories  bcibrc  the  tUct,  because  it  must  be  done  withont  [ 
tation. 

As  to  the  first,  or  voluntary  branch :  if,  upon  a  sudden  quarrel,  two  i 
fight,  and  one  of  them  kills  tho  other,  this  is  manslaughter;  and  00  it  i>  if  (h^i 


upon  such  an  occasion,  go  out  and  fight  in  a  field,  for  this  is  one  contJnned  set 
of  passion .(x)  and  the  Taw  pays  that  regard  to  human  IVailty  as  not  to  patt 
hasty  nnd  a  deliberate  act  upon  tho  same  footing  with  regard  to  guilt.  So,allOt 
if  a  man  bo  grcutly  provoked,  as  by  pulling  bis  nose,  or  other  great  indigni^i 
and  immediately  kills  the  aggrcsor,  though  this  is  not  excasable  w  d^auiam, 
since  there  is  no  absolute  ncccs^iity  for  doing  it  to  preserve  himself,  yet  ndthtr 
is  it  murder,  Ibr  there  is  no  previous  malice,  hut  it  is  manslaaBhter.(jrJ  BotiB 
this  and  in  evcrj'  other  case  uf  hoinieide  upon  provocation,  if  ther«  oe  a  siS- 
cient  cooling-time  for  passion  to  subside  and  reason  to  interpose,  and  the  penoo 
BO  provokcu  afterwards  kills  the  other,  this  is  deliberate  revenge  and  not  hat 
of  blood,  and  accordingly  amounts  to  murder.^;)  So,  if  a  man  takes  another  in 
tbc  act  of  adultery  with  bis  wife  and  kills  bim  directlr  upon  the  spot,  thoagh 
this  was  allowed  by  the  Inws  of  8olon,(a)  as  likewise  by  the  Roman  dvil  b*, 
(if  the  adulterer  wus  found  in  tho  husband's  own  bouse,)(A)  and  alao  among  ihi 

f)  FlrKh,  L.  Sin,  <n  XrljBC.  UL 

fj  1  M^  V.  r.4'A  (■/  mu.  2M. 

(-FSikrnti.  <lr  jurr  OH.  1. 1,  r.  4.  {•)  Plntucli,  fa  tO.  aim. 

(.,  1  lU>ck.  1:  C  Vi  h  *•/.  4», »,  M. 

>*  As  to  irhaf  a  /elo  de  k  i>hnll  forfeit,  it  scenis  clear  that  he  ihall  forfeit  all  chatttb  (mI 
or  peivonal  vrliich  he  Iibd  in  hio  own  rifiht ;  ftnd  also  all  cbktt«b  real  whereof  he  b  |W 
Kssed,  cither  jointly  with  bis  wife,  or  in  her  right ;  u)d  alto  all  bond*  and  other  pv 
sonal  things  in  actinii  belonging  iiolely  to  himselr;  and  also  all  perMnal  thinfiin  aolMSi 
and,  BH  some  «ny.  entire  ehatleU  in  jKiftHciuion,  to  which  he  wu  entitled  jointly  with  tt- 
other,  or  any  ue<K>unt.  excciit  that  of  mprc)iandi»e.  But  it  is  wd  that  na  uall  fivWl 
amoietjonly  of  «uoli  joint  chnttetsas  ninvbe  severed,  and  nothing  at  all  of  what  bs«M 
]K>HieKiicd  of  as  execiilor  or  lulministrator.  1  lUwk.  P.  C.  o.  27,  a.  7.  The  Uoed  of  ■ 
fih  lit  *t  is  not  corruiilei).  nor  \i\*  lands  of  inheritance  forfeited,  nor  bU  wile  baned  d 
her  dower.  1  Uawk.  P.  0.  c.  27.  s.  8.  Plowd.  2G1,  b.,  262.  a  1  Hale,  P.  a  41S.  Tbi 
will  of  n  /flo  dr.  He  therefore  becniii(>8  void  a»  to  his  prnonal  property,  but  not  ■•  to  hii 
real  cstatii.  Plowd.  '2til.  No  jinrt  of  tbc  personal  estate  of  a  fda  di  w  vMla  in  the  kil| 
before  the  self-murdpr  ir  found  by  Home  inqubtition,  and  oonsequenUj  the  farhiti* 
thereof  is  wive<l  by  a  [Kinlon  of  the  ot}<-nc«  before  such  findinc.  SCo.  Rap.  110^  b.  3  InA 
54.  1  Saund.  Ma.  1  Sid.  150,  1(J2.  But  if  there  be  no  bu^  pardon,  tbo  whida  ia  fer 
feited  immcdi»tely  after  such  inquixition,  from  the  time  of  the  aot  dona  by  which  ihi 
death  wax  caused,  and  all  inli^rmediatc  nlienatiooa  and  titlea  are  avoided.  Plowd.  VA- 
1  Unle.  P.  C.  29.  5  Co.  Kcp.  110.  Finch,  L.  21G.  Sea  alao^  iipoD  i"  -  -  -  - 
W.  Taylor.  0  D.  ±  R.  188,  4  B.  4  C.  138.— Cbittt. 
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3oth8,(c)  yet  in  Englaod  it  is  not  absolatoly  ranked  in  the  cUas  of  juti- 
mk-ide,  as  in  cuae  ol'a  forcible  rape,  'but  it  is  maosbinghter^d)  rmitM 
wever,  tbe  lowest  dei^roe  ol'it;  and  therefore  in  SDch  a  oaae  the  *■ 
ected  tht)  bumiii>{  in  the  hand  to  be  gentlv  ioAicted,  beoaoae  there contd 
greater  provo<:ation.(^e)  Manslaughter,  therefore,  on  a  sodden  prorbos- 
Brsftoiuuzcusablo  homicide  wi'^eMtouto  in  this, — that  in  one  cue  there 
jMrent  necossily  for  self-preservation  to  kilt  the  aggressor,  in  the  Other 
sity  at  all,  being  only  a  sudden  act  of  revenue. 

Bcond  branch,  or  involuntary  ■.  -\'-r*  nWi  from  homicide 

e  b}'  mi.tttd venture  in  this, — tl  iKvnys  lii)[i|>t'iiB  in  cons> 

f  a  lawful  oot,  but  this  spet.'  ;  i.  n.  :..  L^i.tn-  in  (oniH^juunco  of  an 
one.  As,  if  two  persons  play  m  kiuhiI  umi  LmkU-r,  unlww  by  the  Icing's 
d,  and  one  of  them  kills  tbeotlur,  thi>  i^  n>iiii»luugbti>r,  beuiuse  the  ori- 
was  unlawful,  but  it  is  not  niiir<l<<r,  tor  iht-  one  had  no  iuteitt  to  do  Ifaa 
y  persooal  mischief (/)  So,  «  Ixnt  u  pcraou  ducii  au  act  lawlUI  in  itself, 
n  unlawful  manner,  and  witlioutduv  cautiou  and  tircumiipf-elion,  as 
rorkman  flings  down  a  stone  or  piece  of  limber  into  the  street  ond  kills 
bis  may  be  either  misadvenlur>^>,  niiui>Uui)^tit<'r,  i>r  innnlir,  uci.ii'ilirijf  to 
Distances  under  which  the  orijir  ,:  ■■  r  \.  ,  I  ,,i  i;  i  ^  :■  li,  i  i  mrilrj' 
:'here  few  ponscngers  arc,  an<.  .1  iiirc, 

tdventiire  only ;  but  if  it  were  in  London,  or  other  populous  town,  where 
•9  continually  passing,  it  is  manslaughter,  though  be  gives  load  wam- 
ad  murder  if  lie  knows  of  their  passing  and  gives  no  warning  at  all,  ftn* 

I  malice  agninNt  all  mankind. (A)  And  in  general,  when  an  involnntary 
appcnit  in  c<>nNt'r|iiciii'c  of  iiii  unlawful  act,  it  will  bo  cither  murdur  or 
;htcr.(i|  uei-ordin^  to  the  nature  of  the  act  which  otcuHioned  it.  If  it 
iscculion  of  u  K'loiiiouH  *intcnt,  or  in  its  consocjuences  naturally  ^  ,.»« 
>  blooiislicd,  it  will  l>e  murder;  but  if  no  more  was  intended  than     '■ 

ivil  trcttpaFiH.  it  will  only  amount  to  msnslaagbtcr,(j) 
as  to  llie  jiKfiiWirmnf  of  tliif  dc(;ree  of  homicide:  the  crime  of  man- 
r  amounts  to  ti'lony,  but  within  tlie  benefit  of  clergj';  and  the  ofTendor 
jurncd  in  tbc  h:uid  and  forfeit  nil  his  ^^oods  and  cbattels." 
leru  in  one  species  of  mnnxluu^blcr  which  is  punished  as  murder,  the 
f  eler^'y  bein^r  liiken  nwny  fi-um  it  by  statute,  namely,  the  offence  of 
ftubhing  nnotber.  tbimiib  done  upon  sudden  provocation.  For,  hy  statute 
•.  «.  wlicn  one  Ibrustn  or  Mtab«  another  not  then  having  a  wea^n  dnwn, 
ath  ni>t  then  firm  utrieken  the  parly  stabbing,  so  that  he  dies  thereof 
X  monlha  al\cr,  tlie  otiender  hIiuII  not  have  the  benefit  of  clcrgj',  though 
not  of  malice  aforelbou};lil.  This  statute  was  made  on  account  of  the 
quarrels  and  stabliings  with  tihorl  da^ers  between  the  Scotch  and  the 

II  ihe  acce^i^ionof  Jjinu'K  the  First, (A^  and  being,  therefore,  of  a  tempo- 
ire.  ou);ht  to  tiikvee.xiiireil  willi  the  mischief  which  it  meant  to  remedy, 
oint  ufttolid  and  Hubstantial  justice,  it  cannot  be  said  that  the  mode  of 
rbelher  by  slabbing.  ctranjilinR,  ur  shootinK.  ean  either  extenuate  or 
the  guilt,  unless  where,  as  in  the  cnxo  of  poisoning,  it  carries  with  it  an 
evidence  of  corjl  ami  delibcriilc  malice.  But  the  benignity  of  the  law 
■trued  (he  Mtaiutc  so  tavtnirably  in  behalf  of  tbc  subje<.'t,  and  so  strictly 
linst  him,  (hut  (he  ott'eiice  of  stabbing  now  stands  almost  upon  the  same 

*  >~  (JK*.  t  1  r.  t 


}«o.  IV.  c.  ,11.  *.  9.  |rp]>enlinti  all  former  envtm^nU  on  this  nilgect.)  every 
Bvicted  of  mBn>lnui;hipr  iliull  U;  UbMp.  m  the  diioretion  of  the  court,  to  M 
id  for  life,  or  for  any  lerm  not  loo  than  sevrn  year*,  or  to  be  imprisoned,  with 
I  hold  labour,  for  any  term  not  exceeding  four  yean,  or  lo  paj  soeh  fine  ■■ 
■hall  award.— CaiTTY. 
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footing  us  it  (ltd  at  the  oominon  Iaw.(f}  Tlius,  (not  to  repent  the  cases  before 
mcntiunud  of  stubbing  un  adultcresi*,  &i:,  which  are  burcly  nianslau^liter,  as  at 
common  law,)  in  the  conKtruetifm  of  this  atntuto  it  hutli  been  doubted  whether, 
if  tiio  deceased  bad  struck  at  all  before  the  moital  blow  given,  thia  does  not  tabe 
it  out  of  the  Btatute,  though  in  the  preecdin^;  quarrel  the  ntabbcr  bad  given  ifafl 
*1941  ^^^  blow;  and  *it  seems  to  be  the  better  opinion  that  this  is  not  witliia 
■I  the  8tatute.(»0  AIho.  it  hntb  been  i-c(K>lved  that  the  killing  a  man  bj 
throwingahammei'orotber  blunt  weu)Ktniis  not  within  the  statute,  and  whether 
a  shot  with  a  piotol  be  so  or  not,  it  is  doubted. (n)  But  if  the  party  slain  had  * 
cudgel  in  his  band,  or  had  thrown  a  pot  or  bottle  or  discharged  a  pistol  »\  the 
party  stabbing,  this  is  a  sufficient  having  a  wcupon  drawn  on  his  aide  withis 
the  words  of  the  statute.(o)" 

2.  We  are  next  to  consider  the  crime  of  deliberate  and  wilfbl  mvnier;  acrisM 
at  which  human  nature  startM,  and  which  is,  I  believe,  punished  almost  nnivtr- 
sully  throughout  the  world  with  death.  The  worda  of  the  Mosaical  law  (or<r 
and  above  the  general  precept  to  Xouh,(7))  that  "  whoso  eheddoth  man's  blood, 
by  man  shall  his  blood  be  shed")  nro  very  eniphatical  in  prohibitini;  th^pardm 
of  murderers.(9)    "Moreover,  ye  shull  take  no  Batisfoction  for  the  lite  of  a  mop 


■■The  1  Joe.  I.  c.  8,  together  with  the  43  Geo.  III.  c.  58  (lord  Ellenborougfa'<  Act) lod 
the  1  Geo.  IV.  c.  90,  relitting  to  the  vamc  subjcet,  ix  repeale<l,  by  9  Geo.  IV.  c.  31,  ta 
ecct.  11  of  which  it  in  enai-to<l  thnt  if  any  person  unluwi'ully  and  maliciously  ph>Il  M- 
minister  or  attempt  to  edminiiilcr  to  any  jiprmin,  or  nhiill  cause  to  be  token  by  Roy  penMi 
any  poiMU  or  other  destructive  thing,  or  Khali  unlawfully  and  maliciously  attempt  t» 
drown.  nutlbcat<>,  or  strangle  any  [lerfon.  or  »)mll  unlawfully  and  malicioucly  vhoot  al  uj 
person,  or  shall,  by  drawin);  a  trigjier.  or  in  any  other  manner,  attempt  to  diirfaarp  i^ 
kind  of  loaded  nnns  at  any  )ier»on,  or  shall  unlawfully  and  maliciously  aiab.  eut,  «r 
wound  any  |>erson,  with  intent,  in  anv  of  the  cases  aforesaid,  to  murder  such  pMno. 
'      ""     '  '  ■  ■    o&ioiH. 


every  such  olfender.  and  every  person  couiiH'lliii)!.  niding,  or  abetting  such  o_.. 
shall  be  guilty  of  felony,  and.  U-ing  convicted  thereof,  shall  suiter  death  as  a  feloa. 
And.  by  sect.  12,  it  is  enacted  that  if  any  jier]<on  unlawfully  and  maliciously  shall  ihoolM 
any  person,  or  shall,  by  diuwing  a  trigger,  or  in  any  other  manner,  attempt  to  discbwg* 
any  kind  of  loade<l  amis  at  any  person,  or  sliall  unlawfully  and  maliciously  stab,  ml,  tr 
wotmd  any  person,  with  intent,  in  any  of  the  eases  aforesaid,  to  maim,  diifigui*.  or  dii- 
able  such  (lerson,  or  to  do  some  other  grievous  bodily  harm  to  such  person,  or  with  inteit 
to  resist  or  prevent  the  lawful  ap|irehen»ion  or  deliuner  of  the  party  so  offending,  or  >( 
any  of  his  accom]>li(>eH.  for  anv  oH'ence  I'or  which  he  or  they  mny  leapectively  be  li*l>li 
by  law  to  be  apprehemleil  or  di-lained.  every  such  offender,  and  every  person  couiu»l- 
ling,  aiding,  or  abetting  such  ollender,  sluill  be  guilty  of  felony,  and,  being  conrirlfd 
thei'eof.  sliali  suiter  death  as  a  feinn :  provided  that  in  CJi'e  it  shall  appear  on  the  tiial 
of  any  i>erKOn  indi(^l<■«l  for  any  nf  the  offences  al)ove  specified  that  such  acts  of  ihoeliBfi 
or  of  attempting  tndischiirge  loiided  arms,  orof  stabbmg,  cutting,  or  wounding,  as  tiCf^ 
said,  were  conmiitteil  under  such  circunmtsnces  that  if  death  had  ensued  therefVoia  tU 
same  woukl  not  in  law  have  iimountnl  to  the  crime  of  murder,  in  every  such  ease  ibt 
person  so  indicted  shall  be  acfjuiltcd  of  felony.  There  are  two  novelties  in  this  sciflf 
parliament;  firsl,  the  provi^^ions  in  si'ction  11,  respecting  (A^nmitui,  tuffotatuig,  and  Mrmf 
Img;  and,  secondly,  the  iniroduction.  in  lioth  sections  11  snd  12,  of  the  word  wsv^alttr 
the  words  itub  and  enl.  The  hitter  is  an  inijirovement  which  had  long  been  a  dcaid^ 
ratum.  many  indiclmenls  uniler  the  former  statute  having  foiled  merely  for  the  >m' 
of  some  such  general  term  wliere  ihe  injury  inflicted  did  not  fall  strictly  within  the  dA 
nition  either  of  a  stab  or  a  cut.  The  new  act  also  places  attempts  to  murder  and  attempli 
to  maim  under  two  dislinci  ['lauiu>s.  It  iluen  not.  however,  make  those  oflence*  diitiatt 
in  their  na/un-.-  it  follows  therefore  that  both  may  be  clwrged  in  the  same  indietmsek 
An  indictment  under  this  statute  must  describe  with  accuracy  the  stoifc  in  which  ^ 
injur>-  is  inSicted;  for  where  the  indielment  under 43 Geo.  III.  c.  58  was  fornUts^. ai^ 
the  evidence  was  tliat  the  wounds  were  iiiHieled  by  tbiltUng,  tlie  judges  held  the  tS^ 
viction  wrong.  Rex  vs.  ifclierniol.  It.  &  K.  0.  C.  It.'iG.  It  may  be  observed.  genersUTi 
that  where  the  injury  is  inflicled  wiih  intent  to  prevent  a  lawful  apiwehcnsion,  it  wi* 
lie  shown  that  the  offender  had  nniiee  of  the  purpose  for  which  hewaa  apprabendadit' 
otherwise,  in  case  of  death  ensuing,  the  offence  would  be  manslangbter,  and  the  pnmf 
would  be  entitled  to  the  benefit  of  the  proviso  in  section  12.  See  Ricketf  ■  ease^  1  Bw 
599.  With  resiiect  (o  offences  of  thb  andof  other  descriptionaoaBiiiilttodBpOB  the  hi|k 
•ess,  see  post,  2GS. — Cbittv. 
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imnr  who  is  gniltv  of  death,  Iml  ho  Nhall  rorrly  h«  pnt  to  donth;  (hr  the  Iftnci 
MDUOt  be  cleftDMa  of  the  bl<'(>')  ihat  U  nhvd  tlierean  hut  hy  the  blttnil  of  him  that 
■hedit."  And  therefore  our  law  liaH]>rovii)e(loiiecoanoof  itroset'iilion,  (tlmt  hj 
appeal,  of  which  hereatler,)  wliomn  itic  king  himDt-lf  is  exiludeil  the  powtn-of 
|l«rdoaiDg  mnrder;  ao  that,  wore  tlio  kini;  of  Kntjlftnd  so  intlin«^.  h«  ooiild  not 
miUte  that  Polish  monarcli  nKnitinncd  hy  I'tiirondori':(r)  who  lhon(;ht  proper 
Is  remit  the  penalties  of  mnrrlcr  to  nil  ihi'Mobilily  in  un  ddivt  with  this  arroxant 
preamble,  "mm,  divtM  Jfiru  riyortm  moderanta,  ie"  But  k-t  dn  now  oonKidcr 
Um  definition  of  this  great  oiliiiice, 

The  name  of  mwiUr  <  i(>-  :i  crime)  waa  aniiently  applied  onlv  to  the  Hccrrt 
killing  oranother,(j)  (uliiih  tbo  word  moerda  *MgM&f»  in  the  Teatonlo  r«inx 
language;)(()  and  it  wa«  di-fincd,  "A«micir^ium  tjvod  nvU»  vidente,  mUo  '■ 
teiaiU,  clam perpttratur ;"iu)  Ibr  wbich  the  vill  whnvin  it  waaoommittMl,or(if 
tltat  were  too  poor)  the  whole  hnndrml,  was  liiibla  to  a  hoaTT  amercemrnt ;  which 
Amercement  iteelf  wan  uUo  di-nomioatt'd  murrlrum.(tt)  Thin  wait  an  antient 
■SK|n  among  the  Gotfait  in  Sweden  and  Denmark ;  who  Hap)>cmed  the  noighbonr- 
bocd.  aniess  they  produced  the  murderor,  to  huve  perpetrattMl  or  at  IvHHt  eoa> 
oiTed  at  the  murder,(x)  nnil.  acrordinff  to  Braclon.fy)  was  introduced  into  this 
kingdom  by  king  Canul"  t<t  prevent  liin  i-oantrynu-n,  the  Danv*,  from  being 
prifily  maKlered  by  thi-  Kni;!i«li ;  and  wn"  afterwiinlii  t'ontinacd  Iiy  Willinm  the 
Conqaeror,  for  the  like  fiviiriiy  tfi  liix  own  Normans.fj)  And  thcmforelf,  nixni 
isqainition  had,  itappciiri'!  ilmt  thopunon  found  uluin  wnit  an  Rn^lifthmuii.flfao 


isqainition  had,  itappciiri'!  ilmt  thopunon  found  uluin  wnit  an  Rn^lifthmuii.flfao 
pcewentment  whereof  Wii-  ili.'iiiiriiiiiutMl  oy;;^'s//i-7'cji  .J  i  iln'  rmmtry  !«.H'm«  to 
bave  been  excused  from  iM-  l<iii-tiii'<i  lint.  t)ii->  iliiK'z-'.iK'e  hi'ni;;  [otullv  ubo- 
lUhtnl  by  statute  14  K.hv  111  .-.  -I,  wi'  mn-t  n^^s  .,;i-  J-  ..t.-iM-i  (,y  siiiinid- 
fordeH^i  di-tine  murder  in  quite  another  manner,  without  regarding  whether 
the  [larty  Hlain  was  killed  openly  or  secretly,  or  whether  he  was  of  English  or 
I6r*'ign  extraction. 

Mnrder  is,  therefore,  now  thus  defined  or  rather  described  by  Sir  Edward 
C<)ker<  <-)  "  when  a  person  of  sound  memory  and  discretion  unlawfbllv  killetfa 
any  rcoMnuMc  creature  in  being,  and  under  the  king's  peace,  with  malice  afore< 


thon^bt.  either  express  or  implied."     The  best  way  of  examining  the  nature  of 
this  crime  will  be  i>y  considering  the  several  brancheB  of  this  definition. 

Fin>l,  it  must  bo  committe<l  hy  a  person  of  fiund  memory  and  discretion ;  for 
lonati'-s  or  infanta,  as  was  formerly  oWrvcd,  are  incapable  of  committing  any 
rrime;  anli'ss  in  such  cases  where  they  show  a  consciousness  of  doing  wrong, 
ko'l  of  course  a  discretion  or  discernment  between  good  and  evil." 

N^xt.  it  happens  when  a  person  of  such  sound  discretion  unlav/ulfy  kUUtk. 
Tb«-  aDlawj'ulnt.-Hs  ariHt's  from  the  killing  nrithont 'warrant  or  excuse;  r*\aR 
aad  there  munt  also  be  nn  actual  killing  to  constitute  murder;  for  a  bare  ^ 
MMult,  with  intent  to  kill,  is  only  a  great  misdemeanour,  though  formerly  it 
van  held  to  be  munler.(i')  The  killing  may  be  by  poisoning,  striking,  starving, 
drownini;,  and  a  thousand  other  forms  of  death  by  which  human  nature  may  be 
overrome.     And  if  a  i>cr8on  ho  indicted  for  one  species  of  killing,  aa  hy  poiion- 

3;e.l(,|T.  SBtllul.i.K  Wtm.ML 


"  <V«  antt.  S3.  >■  to  In  the  rue  of  lunai-y.  where  there  in  onl*  nuch  a  partial 

imafnaenl  ■■  I      rr  in-rvin  free  to  «<-t  or  to  forlinr  in  the  particular  case  in  qnea- 

tun.  or  where  be  -  of  (ho  rriuie  during  H  luHil  interral.  he  will  be  Minalljr  liable 

lo  pnnabmenl  w        _  nlio  are  perfectly  twiio.     h^rl  Fprrer'i  ewe,  10  Uarg.  St.  Tr. 

Ci.     Where,  hot  m'"')  labours  und^r  Kiirh  s  delusion  that,  thouih  it  dieoema 

■•M  oUecta  deal  deranged  as  lo  the  otyecta  of  ita  attack,  Ue  vmrtj  will 

U  aMaUd  to  aa  =  Knkine'i  SpeerhM,  rol.  r.  1,  Rtdgwaj's  ed.  18uL    How 

'-  ■      ■  .see  onto,  2i,  26.— Obittt. 
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ing,  he  cannot  be  convicted  by  evidonco  of  a  totally  different  species  of  death, 
as  by  shooting  with  a  pistol,  or  starving.  But  where  they  only  aiffer  in  cireon- 
stance,  OS  if  a  wound  bo  alleged  to  be  giron  with  a  sword  and  it  proves  to  hxn 
arisen  f^m  a  staff,  on  axe,  or  a  hatchet,  this  difference  is  immaterial. (e)"  W 
all  species  of  deaths  the  most  detestable  is  that  of  poison;  becanee  it  can,  of  ill 
others,  bo  the  least  prevented  cither  by  manhood  or  forethought.(/)  Atti, 
therefore,  by  the  statute  22  Hen.  VIII.  e.  2,  it  was  made  treason,  and  a  vton 
grievous  and  lingering  kind  of  death  was  inQicted  on  it  than  the  common  liv 
ullowed;  namely,  boiling  to  death;"  but  this  act  did  not  live  long,  being  K- 
pealcd  by  1  Edw.  TI.  c.  12.  There  was  also,  by  the  antient  common  law,  dm 
species  of  killing  held  to  be  murder  which  may  be  dubious  at  this  day;  u  thne 
hath  not  been  an  instance  wherein  it  has  been  held  to  be  murder  for 'many  igH 
past:(^)  I  mean  by  bearing  ftilse  witness  against  another,  with  an  expresa  pr^ 
meditated  design  to  take  away  his  life,  so  as  the  innocent  person  be  condemiifd 

(0  3  lD«t.3l0.  2  Ui].  P.O.  lU.  lIToaDdi  to  twllere It  wudoI  from  Hf  A|,pffThnidH  tf  >■ 

</)3Ini[.M.  thil  tbc  inlBtna  BM  BulnlnliuUi.  bat  fras  etkir  pn 

(»)>'«1.  13i     In  the  »»  i>(  Sl«Jiinl.l  .nd  BcrTT,  re-  dmllil  miDiu.     Kotblns 

portrd  br  EIr  NichnvL  Fdmut,  thitiiKli  the  (hvn  ■(iom»T-  from  the  vijTlnf  of  that  pr 
geatnl  declined  to  Kt^ns  thii  polol  of  Iav,  I  htra  goul 

"See  I  East,  P.  C.  341,  and  Shnrwin'n  case  there  cited,  in  which  it  was  held  thit  u 
averment  nr  an  lusault  with  a  icooilcn  jro^waisati^fiedby  proof  of  an  assault  with  a  ifeiu,— 
the  cHbct  being  the  name.  See  Hex  vi.  Dale.  13  Prire,  1(2.  9  J.  B.  Hoore,  10.  A  tfvlt 
must  be  expresnly  averred ;  and  an  indictment  statins  that  the  prisoner  murd^rttl.  w 
save  a  mortal  wound,  without  saving  that  he  ilmei,  la  bad.  Bex  vi.  Lons.  5  Co.  Brp. 
122,  a.  1  Eaat,  P.  C.  342.  It  muHt  also  be  sUted  upon  what  part  of  the  bod;  tbrde 
ceoB^  tvns  Ftruck,  (2  Hole.  P.  C.  185;)  and  the  lensth  and  depth  of  the  wound  mu>t  tx 
shown.  Id.  18G.  Ilaydon'H  ca«e.  4  Co.  Rep.  42,  a.  Where  there  are  several  woandi.tb« 
lensth  and  breadth  of  each  need  not  be  stated.  Rex  ti.  Moeley,  R.  A  N.  C.  C.  9T.  And 
pee  Youns'B  case,  4  Co.  licp.  40,  Walker's  case,  id.  41,  Kex  v».  Lorkin,  1  Bulct.  lii  i 
Hale,  P.C.  IM.  Rex  r*.  Dale.  It.  &  M.  C.  C.  5,  as  to  the  wound,  cause  of  death,  k 
Where  the  death  prorcede<l  from  ^ufTix'ation  from  the  awellins  up  of  the  ponage  of  ttic 
throat  and  such  swelling  proreoded  from  wounds  occasioned  by  forcing  somethini  iato 
the  throat,  it  n-os  held  suUictent  to  state  in  the  indictment  that  the  thinp  were  fonrJ 
into  the  throat  and  the  person  thereby  suflbcaled,  and  that  the  process  immedii'fl* 
causing  the  suffocation,  namely,  the  nwelling.  need  not  be  stated.  Kex  n.  Tye,  R,  i  K- 
C.  C.  345,  The  death,  by  the  nwam  tiaifd,  must  be  positively  averred,  snd  cannot  I*  in- 
ferred, (1  Kant,  P.  C.  ZAii;)  and  where  the  death  is  occasioned  by  a  stroke,  it  murt  be 
further  alleged  that  the  pi'lsoner  pave  the  deceased  a  mortal  wound,  Jtc.  whereof  he  difd. 
2  Hale,  P.  C.  186.  Kel.  125.  Ijid's  ca^e,  l^nch,  %.  The  time  and  pUce  both  of  tbt 
wound  and  of  the  death  must  be  stated,  in  order  to  show  that  the  deceased  died  >ittii> 
D  yearond  a  <lay  from  the  cause  of  the  death;  in  computing  which,  the  day  of  thr  set 
done  is  reckoned  the  first :  thoiiph  a  precise  statement  of  the  day  ia  immaterial,  if  tlw 
mrty  is  proved  to  have  died  within  the  limited  period.  2  IniL  318.  2  East  P- C.  341 
The  word  miirdfreil  is  absolutely  neicsiwry  in  the  indictment.  2  Uala,  P.  C  187.  TU 
allegations,  "not  having  the  fear  of  God."  ^e.  "ti*  rt  armit,"  and  "being  in  the  pe«««( 
(lod,"  Ac.  are  not  tirrcvaiy.  2  -Stark.  C.  P.  385.  Where  the  stroke  ia  given  in  onaoMBtT 
and  the  death  hapjiens  in  another,  the  venue  mav  be  laid  in  either.  Aa  to  Isyiai  t^ 
venue,  where  the  HtrokeU given  at  tea,  see  9  Geo.'lV.  c.31,  (  8.  Where  the  namsoflbe 
deceo-'ed  is  not  known,  he  mav  lie  descrilietl  asneertain  person  to  the  jurors  onknosa; 
but  a  bastard  child  cannot  be  de^'ribed  by  his  mother's  name  unleaa  he  has  soquirtdthM 
nnme  by  reputation.  Hex  vt.  Clark,  It.  t  R.  C.  C.  356;  and  lee  Bex  m.  Sheen.  S  C.  1 F. 
655. — CitiTTV. 

"  'I'liis  extrnoKlinary  punishment  seems  to  have  been  adopted  by  the  legislature  ftc* 
the  {icculiar  circumHtan<'ii<  of  the  crime  which  save  rise  to  it;  for  the  preamble  of  ill' 
statute  informs  us  that  .lohn  Ro<»c.  a  (?ook.  had  been  lately  convicted  of  tfarowinc  po><* 
into  a  large  pot  of  brotii  pre)>ured  for  the- bishop  of  Rochester's  family  and  fin-uieF^ 
of  the  iNkrish ;  and  the  Mii<)  .Io)m  Roose  was,  by  a  retrospective  clau(«  of  the  sanie  ft*- 
tiite,  ordcml  to  be  lioiled  to  death.  I^rd  Coke  mentions  seTeral  instsncea  of  jieiKet 
suftering  this  horrid  punishment.  .1  Inst.  48,  Murder  of  malioe  prepense  was  Bsd* 
high  fi-eoMin  in  Ireland  by  1<)  Hen.  VII.  e.  21,  Irish  Statutes.  By  the  43  Geo.  III.  c.i!'' 
it  is  enacted,  that  if  any  (lerson  shall  wilfully  and  malirioualy  atnainiater  ti\  cr  w*  f 
be  adminlslere<l  to  or  taken  by.  any  of  his  mmcsty's  subject  an;  deadly  poiKm  with  i*" 
tent  to  murder,  he,  his  counsellors,' aiders,  and  abettors,  shall  be  gniltyof  fUoaiTwIthssI 
benefit  of  clergy.  So  the  attempt  to  murder  by  poison,  whfadi  Sj  titm  '"""*™  ke*" 
only  a  nii:*lcmcanour,  ia  new  made  a  capital  crime. — CaaisTiAa. 
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1  MC«oat«d.(A)  The  Gotbio  Uwa  ■•uTiiahi'ti,  in  tliia  r>aM«,  both  tbe  jnd^,  Ut« 
OMMM,  And  the  proaecutor:  "pecMium  jxmit  judicen  puniitHt ;  penuian  Uila, 
tmm  fidta  judieait  teditxit;  pmdian  ilrnit/uf  et  majrima  aui:torf}R,  ut  Homiei- 
m."(i)  And,  among  the  BomiuiB,  'i><'  Itx  Oirnetia,  df  ticithU,  pan'nhvd  th« 
n  witneM  with  death,  as  beina  gn.m  <>f  n  ]«p«ivioii  of  MMM«iRatinn.(t)  And 
■<eU  no  doabt  bat  this  is  eqiuulf  iiiiii-'I'T  in/or9dMwnm/i*aT  an  killing  with  ft 
r«rd;  tboaph  the  modem  law  (to  u\<Hd  iho  danifvr  of  doterring  wit-  r*iM 
■n  fVom  fnving  evidence  upon  ca]  nial  yTQttwul\tma,  if  It  mnHl  be  nt  ^ 
)  peril  of  their  own  Urea)  has  not  yt.  jiunished  it  m  such.'*  If  a  man,  how- 
»r,  does  BDc-h  an  act  of  which  the  ]in'hiilik«  consi>qucnca  may  be,  and  ortintn- 
r  is,  death;  such  (tilling  may  be  iiiunh-r.  nlthimgh  no  MtrotcA  h«  utrutk  by 
naelf  and  no  killing  b«  primarily  iiiii-ii(ti>d:  an  wan  the  case  of  ihv  uiinatnnil 
I  who  exposed  his  sick  father  to  tliL  ulr.  a^iuot  hia  will,  by  reoAon  wheFM>f 
died ;({)  of  the  harlot  who  laid  her  ^liild  Qiidor  l(<avt>8  in  an'  orrhnrd,  whorv  a 
e  struck  it  and  killed  it;(m)  and  ui'  liic  pnrixh  ofliwrs  who  shilW.l  n  ehild 
m  parish  to  parish  till  it  died  for  ivimt  of  i-nrc  and  i>n*lrnancf.(nV'  S<>  too 
i  man  hath  a  beast  that  is  used  to  il<  >  miHchicf,  und  he,  knowing  it.  iufcrn  it  to 
abroad,  and  It  kills  a  man,  even  tbi^  in  mannluughtor  lu  the  an-niT:  hni  if  ho 
1  pnrposely  turned  it  loose,  thoagh  )>!iri'ly  tofHght«<n  ]>iK>plt>and  make  what  is 
led  sport,  it  is  with  us  (as  in  the  .t.wi^h  law)  as  mnch  murder  a»  if  he  had 
ited  a  bear  or  dog  to  worry  them  , ..  i  If  a  phyoiriun  (>r  ourifciin  ^ron  his 
jent  a  portion  or  plaister  to  cure  Imi],  wbii'li,  inntrtirv  t"  ('\|ii'i'tii(ii'n,  kills 
n,  this  18  neither  murder  nor  manr   ,    -i:  -      i  /  .irxl  Iw  nhal) 

I  be  punished  criminally,  howovei  ln-en  to  a 

il  actV.n  for  n.-^i.-ct  or  Ig.K.raiico:,     .  ■,:>,  if  i,  I,. 

:  a  rf-juliir  pliyniviun  or  hurju'on  wlio  aciininjsters  the  medicine  or  performs 

■  operation,  it  in  manslnughtur  at  the  least. (5)  Yet  Sir  Matthew  Uale  very 
itly  qucHli<))i!<  the  law  of  thiu  determination. (r)"  In  order  also  to  make  the 
ling  murder,  it  if  retjuiHile  that  the  party  die  within  a  year  and  a  day  atlei 

■  stroke  nti'ived.orijiuBeof  death  udministerud;  in  the  computation  of  which 
I  whole  day  u[)od  whieh  the  hurl  was  done  shall  be  reckoned  the  first. (a) 

l>i  HIHrrnli  ir'j,naM.i.  3.1.3.  (ri  Nirr.  1. 1.  )  It.     fn  book  LU.  p^>  Itt 


'Tb«  ^JU  of  him  who  lukes  swuy  the  life  of  an  innocent  man  by  ■  falneoath  i«much 
re  slriM-ioui  llian  tlint  <i(  an  axxs-isin  who  mur<lori>  b;  ailnfCfter  or  by  poison.  He  who 
trojt  by  i-erjury  s'liii  to  thu  jiririitiun  of  lifp  public  Itcnominy.  the  most  excnieiatlng 
lorturv*  In  uii  bniioiirable  mind,  snd  reiluee*  >n  innocent  family  to  ruin  and  infam; ; 
notwii)i«tBiiding  liiii  U  the  musl  horrid  of  ull  erimei,  yet  there  i»  no  modem  author- 
to  ludiioe  us  to  think  tlint  il  ii  munler  hv  the  law  of  Enfiland:  loril  Coke  wiyi  ex- 
••It.  "it  is  not  holden  for  tmir-ter  a(  ihio  day."  3  Inst.  41*.  .See  also  Fosl.  132.  Skieh 
iatmrtion  in  (•crjury  would  lie  more  dnnicerous  to  socicly,  nnii  more  repufcnant  to  prin- 
tea  of  soumi  jmliry,  than  in  llii;>  instance  the  ap[>arent  (rant  of  sevoHly  in  the  law. 
>  liooeKt  irilnes.'e-i  vrouhl  vi'Ulure  to  giive  evidence  afiainst  a  prisoner  tried  for  hia  life, 
berrliv  they  niaile  1  bom  "elves  liable  to  be  prtMeruteil  as  niunlerera. — CHiimix. 
'Or  if  a  niai-t.T  refu-e  his  n]i]irentiiv  npre,"«arv  foni|  or  nnslenanee.  or  treat  him  with 
h  conIin.i.Hl  hiir-bn.-«  and  -everily  a*  his  deatli  i^  oo.a,.ioned  thereby,  the  Uw  wiU 
>lj  mali'-r  and  tbe  otfome  will  Ih>  murtler.    l^arh.  127.   '2  C^mp.  650;  and  see  1  Rum. 

f  a  |-n«)ner  die  by  (lie  cruelty  or  nenk'et  of  the  fciioler.  or.  in  Ifval  lanjniBKe.  by 
■•■i  of  imprisonment,  tlii-  i>.irtv  aetuully  oHendinji  is  criminal  in  this  degree.  Fo«l. 
;  ai>d  •*«  2  Atn.  Kid.  2  I<cir>l  HiivTU.  l.'i".''.  Kiv-I.  :i2'2.  I>ayintf  noisome  and  iioioon- 
Sltb  at  a  man's  door,  which  kills  liim  by  crriiiiting  the  air  which  he  breathca,  will 
mnr-W-     1  Hale.  4;i2.— Ciiiitv. 

'Nx-h  fiersotu  are  cleurlv  still  liable  to  a  rivil  action  where  jtross  neslieenee  or  igno- 
«e  fa  I*  prove.1.  (Slater  ii,  H^ik.T.  2  Wil*.  :t.V,i.  .S..Bre  rt.  Prentice.  «  East.  34(( ;)  and 
■Dokl  aUo  be  S  good  deferin-  lo  nti  ncljivn  by  an  a|>otheeniy  on  hia  hill  thai  he  had 
**m1  fata  patient  innoranlly  or  imi>mp<'rly.  Kannea  rt.  H'Uullen.  Peake,  69.— Cainr. 
'It  ■  not  murder  to  work  on  the  nnafiinalion  so  that  death  eiiaum,  or  to  call  tba 
liaf*  inW  ao  alrang  on  eiercisc  as  (o  produces  fatal  malady, — though  luch  acta,  if  net 
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Further,  the  porson  killed  mnst  be  "a  reasonable  creature  in  being,  and  vnier 
•1981  the  king's  peace,"  at  the  time  of  the  ^kitting.  Therefore  to  kill  kd  alitn, 
-I  a  Jew,  or  an  outlaw,  who  are  all  undor  the  king's  peace  and  protec- 
tion, is  as  much  murder  ns  to  kill  the  moBt  rcgulBr-boni  EngliehmaD ;  except 
he  bo  an  alien  enemy  in  time  of  wur.(t)  To  kill  a  child  in  ita  mother's  womb 
ia  now  no  murder,  but  a  great  misprision :  but  if  the  child  be  bom  alive  ud 
dieth  by  reason  of  the  potion  or  bruiaea  it  received  in  the  womb,  it  seema,  bj 
the  better  opinion,  to  be  murder  in  such  as  administered  or  gave  tbem.(u)  Bvl 
aa  there  is  one  c-ase  where  it  is  difficult  to  prove  the  child's  being  bom  alin, 
namely,  in  the  case  of  the  murder  of  bustard  children  by  the  nnnatural  mother, 
it  ia  enacted,  by  statute  21  Jac,  I.e.  27,  that  if  any  woman  be  delivered  of  a  child 
which  if  born  alive  should  by  law  be  a  batiturd,  and  endoavoura  privately  U 
conceal  ita  death  by  bur^-ing  tho  child  or  the  like,  the  mother  so  offendiDg 
shall  suffer  death  as  in  tho  case  of  murder,  unless  she  can  prove,  by  one  wit 
ness  at  least,  that  the  child  was  actually  born  dead.  This  law,  which  savoiin 
pretty  strongly  of  severity,  in  making  tho  concealment  of  the  death  almoit 
conclusive  evidence  of  the  child's  being  murdered  by  the  mother,  is  neverthe- 
less to  bo  also  met  with  in  the  criminal  codes  of  many  other  nations  of  Europe; 
as  tho  Danes,  the  Swedes,  and  the  French. (v)  But  I  apprehend  it  has  of  late 
years  boon  usual  with  us  in  England,  upon  trials  for  tnis  offence,  to  requin 
some  sort  of  presumptive  evidence  that  the  child  was  bom  alive  before  the 
other  const  rill  net  1  presumption  (that  tho  child  whose  death  is  concealed  wii 
therefore  killed  by  his  parent)  is  admitted  to  convict  the  prisoner," 

a  a  In-I.  M.    1  Unl.  V.  C.  t-^L  (•)  S»  Buiisftu  «  Ik*  BUtalH,  Uli. 

OalDM.M.     llUwk.  I-.C.«D.    BdlHllIal.  P.C.  US. 

u)aU<:iou3,  Kpring  from  a  criminal  Ihnughtlcssne^s.  Pott,  204.  1  Hale,  429.  If  a  wood 
itHelf  be  not  niorlul,  but  by  iniproi>crn|>i>lirutions  becomes soand  termiuatesbtallviUd 
il  ran  be  clearly  sliown  tliiit  the  medicine  and  not  the  wound  was  the  cause  of  the  OMth, 
tliejiarty  who  inflict<-d  Ilic  wound  will  not  be  guilty  of  murder.  1  Hale,  428.  BntwbcM 
the  wound  wild  ail(M]uutu  to  jiroiluce  donth  it  will  not  be  an  excuse  to  show  that,  bed 
projier  cure  been  taken,  a  recovery  miuht  liave  been  effected.    1  Hale,  426. — CainT. 

"The  21  Jac.  I.e.  27  was  rei>ealed  by  the  43  Geo.  HI.  c.  58,  which  has  alio  rcceotlT 
been  rci>ealed,  and  the  law  ujkon  this  subject  is  now  as  follows:  By9  0eo.  IV.  o.  31,  (U 
if  any  iieri<(in.  with  intent  to  procure  tlie  mixcarriage  of  any  woman  then  beinx  quidi 
with  child,  unlawfully  and  maliciously  shall  administer  to  her,  or  cause  to  be  taken  1? 
her,  any  iioifon  ov  oiher  noxiuuii  tiling,  or  shall  use  any  instrument  or  other  meant  "W" 
ever  with  the  like  intent,  every  sucli  ofl'ender,  and  every  person  counsellinE,  aiding,* 
abetting  such  oH'cndcr.  shall  he;;uillyof  felony,  and,  being  convicted  thereof;  ■hallwA' 
death  OK  a  felon;  and  if  nny  jiei'Min.  with  intent,  to  procure  the  misearriageof  any  wobsb 
not  bciiiK.  or  not  bein^  ]irovi'd  to  )k',  then  quick  with  child,  unlawfiiUy  and  muicioaAr 
shull  ndniinistcr  to  her.  or  cause  to  lie  taken  by  her.  any  medicine  or  other  thing,  or  ibiD 
use  nny  instrument,  or  other  mnms  whatever  with  the  like  intent,  every  such  ogewief, 
and  every  ]>ei'.-w>n  coun»ieIling,  aiding,  or  abetting  such  oflender,  shall  be  guilty  of  feloiiji 
and,  being  convicted  Iliei't'uf.  fhall  be  liable,  at  the  discretion  of  the  court,  to  be  tni^ 
jiortefl  for  any  term  not  exccctling  fourteen  and  not  less  than  seven  years,  or  to  be  iffli*** 
Hnned,  with  or  without  ban)  lalioiir.  for  any  term  not  exceeding  three  yean,  and,  if  amsl^ 
to  Ik-  once,  twice,  or  thrice  publicly  or  privately  wliijiped.  By  |  14,  if  anjrworaaBdMllli* 
delivered  of  a  eliilii  anii  shall,  by  M.-crot  hiirying  or  otherwise  dispowngof  thedead  bod; 
of  the  »tiid  chihl,  einleavmir  to  cnnn-al  the  birth  thereof,  every  such  oSinider  (diall  tt 
guilty  of  a  miMleineanonr,  and.  bein;:  convicted  thereof,  ehall  be  liable  to  be  imprfaowdt 
with  or  without  bant  tolNnir.  for  uiiv  term  not  exceeding  two  vears;  and  it  ahaU  not  bt 
nceoMir;!-  to  iirovc  whether  the  child  (lic<l  bclorc.  at,  or  after  its  birth:  pnmded  that,  if 
any  woman  tried  for  the  munler  of  her  child  shall  beeequittcd  thereof,  it  shall  balswfbl 
for  the  jury,  liv  wbosc  verillet  ybe  shall  1h'  ncijuittol.  to  tind,  in  case  it  shall  Ma^iearil 
evidence,  that  she  vtuh  delivereil  ot  a  child,  and  that  she  did,  by  aeeret  burying  oretbi^ 
wise  ilisgwising  of  the  l>ody  of  such  child,  endeavour  to  conceal  tha  birth  thereof^  ud 
tlii-it'iijiun  the  (sjurt  may  pii'^s  sucli  sentence  as  if  she  had  been  convicted  upon  an  i* 
dictnieiit  for  thi;  concealment  of  thi-  hirtli.  These  enaclmeuti  are  subatantially  A* 
some  ai>  those  of  the  43  (ien.  III.  c.  ■'i^  n|>on  the  same  subject*,  except  that,  bv  Met  U 
of  the  new  act.  the  oineeahiicnt  of  the  birth  of  a  child  is  made  an-  indictable  miida' 


'.  whereas,  bcl'oiv.  the  )iriw>ncr  could  only  be  found  guilty  of  tha  ooBeaalnM* 
upon  an  indictment  elinrjiing  her  with  murder.  8ee  Rex  w.  JrarkiBBOB,  1  BiMSsll,  dA 
n.    1  L'heiw.  Bum,  334.    The  rules  laid  down  with  reapeot  to  indiotBMntilirthss** 
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LutJy,  ih«  kilLiiif!  mnsl  be  trommiltiMl  with  malice  ttforethmi^,  to  mnko  it  th* 
'riiiM  of  ranr(l«^r.  Tliia  i>  th«  gmnd  criterion  which  now  distinruiNhos  murdor 
KMa  uthvr  killing)  utd  titiii  niBlicv  pnyen»a,  malitia  praeoytlata,  in  n»t  ho 
in>jirHy  oiiitn  ur  niAlovoIenco  to  t)i«  diocesMNl  in  iitirlicuUr,  aa  nay  evil  dwieu 
a  jtunt-nl ;  Uip  dictate  at  a  wicked,  d(>|»nived,  and  ualiguaot  heart  -.(to)  un  at»- 
■om'/ii>«  li  /aire  tin  male  ehote;(x)  and  it  may  bo  cillier  envreM  or  implini  in  law. 
Iznrt'eB  'malice  la  when  ono,  with  a  sedate  dellhcmto  mmd  and  formed  .  •iqq 
tvaiKii,  doth  kill  anotlier :  which  formed  donign  in  evidenced  b^  ex-  *■ 
ertial  dn-ainKtnncPit  dincuToring  that  inward  intention;  ai>  laying  in  wait, 
.nlro'di-nt  mvuiu^i-'H,  formoT  gmdsM,  and  conwrted  Mchi'mca  to  do  him  aoroe 
■•dily  haiui.f^)  Thif  (uki-i»  in  tlio  caao  of  d«libi>rat«  duelling,  where  both 
iar(ii.-!t  ntM-i  avowedly  with  an  Intent  to  murder;  ibiuking  it  their  duly  as 
■entlemvn.  and  claiming  it  ae  their  right,  to  wanton  with  their  own  liven  and 
boe«  »(  their  fellow-creatures:  without  any  warrant  or  aathoritv  from  any 
(ower  either  divine  or  hiimun,  bnt  in  dirwt  conlradicliou  to  the  lawn  both  of 
iod  and  man ;  and  therefore  the  law  ban  juHtly  Axed  tlie  crime  and  puuiah* 
nent  of  murder  on  thum  and  on  their  aecouda  aIik>.(2)~  Yet  it  reigniren  ench  ft 
kwrea  of  iiasaive  valour  to  combat  the  dread  of  even  undenerred  contemptf 
mitig  (h>m  the  falne  notloim  of  honour  too  gen«nilly  received  in  Kurojw,  that 
ha  atrongeat  prohibitions  and  penaltica  of  the  law  will  never  be  ontin^y 
Arlaal  to  eradicate  this  nnhajvpy  cuatom,  till  a  method  bo  found  out  of  corn- 
idling  the  oriKinuI  niitrri-^ior  to  mnko  ■fitn"  other  «!iti''fhf-ti')n  to  the  aflVont«d 
mrty  which  the  worl^l  -'i..!!  .-■.■.■!  -':-ir,IS- r^■|■■rt■l^.!,■ -,,  t!,.:  ^v^^  h  U  now 
^TBO  at  the  haianl     1  ■■-  of 

lim  who  hath  giveri   '  .  '>n» 

■eats  another  in  a  cnii'l  uiiJ  iinimuitl  manner  no  that  lie  dies,  thoQf;h  ho  did  not 
olend  liii  d('iith.  yet  ho  i«  guilty  of  murilcr  l»y  express  malice;  that  is,  by  an 
xpn»'«  evil  dc!ti)jn,  tlie  genuine  sense  of  malilia.  As  when  a  park-keeper  tied 
k  boy  that  wus  i>loiiliiig  wood  to  a  horse's  tail  and  dragi^cd  him  along  the  park, 
rheii  a  master  ctTrecied  hi*  servant  with  an  iron  bur,  and  a  aohoolmast«r 
tam|K'(l  on  hit  M-liolar'x  belly,  so  that  each  of  the  suffbrora  died,  theee  were 
JMilv  held  t"  be  murders,  because,  the  correction  being  excessive,  and  anch  oa 
loulj  not  proceed  bill  from  a  had  heart,  it  was  equivalent  to  a  deliberate  act  of 


'*D.-»  uii'l' r  clie  n\'\  flutulc  seem,  in  other  resjieetx,  equallj  appUcable  tothanewaet.— 

"  IVlM-r-i-.T  iwo  [.crsoTiH  in  colil  \i\ooi\  meotand  liaht.  on  a  precedent  quarrel,  andooa 
4  ih.ni  i*  killc'l.  thn  ntliiT  \*  ((uilly  of  munler  and  cannot  ejtcuse  himself  by  all^ina 
tut  Iir  H.v  fifl  Mruck  by  (he  ilt'ceaiieil :  or  tlinl  he  had  often  declined  to  meet  himaoa 
■H  )>r>-vai[---l  u|-nii  lo  ilo  it  l>y  liiti  importunity :  or  that  hin  only  intent  wai  to  rindicat* 
II*  r*-|>uirfti'>ii :  or  tliut  li<'  nu'iint  not  lo  kill  but  only  lo  din&rm  bin  aiiverwry:  for.  ai  ha 
HiU-r»l''Iv  inii.ie'-"!  in  «n  iii'l  in  di-finnre  or  the  kw,  ho  must  at  hi»  peril  abide  the  ooa- 
f.|uen-«. '  1  lluwk.  P.  C.  c.  :il,  {  -n.  I  Bidfl.  86.  WT.  2  BuUt.  U7.  Crom.  22.  26.  I  RoL 
in.  :W).  .1  Bid-t.  171.  1  Halo,  V.  C.  4K,  Therefore  if  two  personi  quurel  otw  night 
ad  appoint  to  flttht  the  n<-xt  <li>y.  or  i|UUTct  in  the  morning  and  %grf«  to  G|tbt  in  tha 
lirm'-nn.  or  -uoha  ron-iilemble  limcsrter  by  which,  in  common  intendment.it  muM  b« 
vvHim'-l  thai  till'  b]o.Hl  Kill  cooUmI.  and  (hen  they  meet  and  ligbl  and  one  kill  the  other. 
,.  V  euillv  or  munU-r.    1  Hawk.  f.  C.  c.  31,  } '•^.    3  In*t.  51.    1  Hale.  P.  C.  4tt.    Kel.AA. 

Ut.  l-".-<-MiTTr. 

"  -^  tl.*-  U«  of  duelling  fully  «tuled,  3  Ka*t.  Rep.  581 ;  G  Ea^t,  464;  2  Bar.  t  Aid. 
.Si— i'aiTTr. 

It  it  tn  l«  nljiH-nrnl  lha(  it  i^  enacted  by  stat.  1  Vii-t.  c.  S5.  ||  3  A  8  that  whoaoeTerahall 
lUnni't  to  pol<on  or  i-hool  at  any  |>enon.  or  atlcmpl  to  droirn,  or  luffocate.  with  inUnt 
a  cvnmit  murder.  «hiill.  altbouirh  no  boilily  injury  be  ollected.  be  guilty  of  felony,  and 
iball  l^-  liable  (o  t^Bn^>IH>^tll(ion  fur  life,  or  for  any  term  not  Im*  than  fifteen  yean,  or  im- 
jrw^onK-nt  Tor  thn^  yean:  by  Jj  4  i  K.  the  ume  jmninhment  ii  awarded  (o  ihootin^ 
«At>tiDi;,  or  woun'ling  any  person  with  intent  to  maim,  dinfifture,  or  do  any  Kriaroaa 
bcality  harta  lo  luch  perron,  or  with  inlent  to  reniM  the  lawful  appreheniloD  or  detainer 
■r  any  penon;  and,  by  {11,  the  jury  ma^  acquit  of  these  offenoea  and  find  a  vecdiet  o( 

dtj  o(  aMMilL  against  the  pcraon  indicted  if  the  eridenoa  warranta  auoli  UndlBgi— 
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Blaoghter-Ca)**  Neither  shall  ho  be  guilty  of  a  less  crime  irho  kills  anotber 
*2001  *'''  <-'0D8cqueDce  of  such  a  wilful  act  as  shows  him  to  be  an  enemy  to 
■I  nil  mankind  in  general ;  as  going  deli  be  rate  ly,  and  with  an  intent  to  do 
miBchiof,(6)  upon  a  horee  used  to  etrike,  or  coolly  discliar^ng  a  gun  amoDgi 
multitude  of  people. (c)  So  if  a  man  rcnolves  to  kill  the  next  man  he  meeU, 
and  does  kill  tiim,  it  is  murder,  although  he  knew  him  not;  for  this  is  aniTenil 
malice.  And  if  two  or  more  come  together  to  do  an  unlawful  act  against  (ta 
king's  peace,  of  which  the  probable  consequence  might  be  bloodshed,  as  to  best 
a  man,  to  commit  a  riot,  or  to  rob  a  park,  and  one  of  them  kills  a  man;  it  ii 
murder  in  them  uU,  because  of  tho  unlawful  act,  the  malitia  pracogitata,  or  etil 
intended  be  forehand,  (d)" 

Also  in  many  cases  where  no  malice  is  expressed  the  law  will  imply  it,iM, 
where  a  man  wilfully  poisons  another:  in  such  a  deliberate  act  the  law  pi^ 
sumcB  malice,  though  no  particular  enmity  can  be  proved.(e)    And  if  a  nun 

(•)  1  Ilil.  V.  C.  4H,  «3,  «4,  rt  Ibid.  N. 

{*l  Lord  Rnym.  lU.  (•!  1  UmL  P.  C.  ML 

"  Ilomicide  mny  be  and  ie  oft*-n  extenuated  by  the  circumitance  of  a  mutual  cmiimI 
arising  from  tlie  spur  of  the  oernsion.  wlipre  no  undue  advintnge  ia  either  soufbi  or 
taken  by  eilher  of  the  parties.  See  5  Burr,  2703,  and  cases  cited  1  Eaat,  P.  C.  241  to  S* 
And  in  thin  case  it  is  of  no  ponwiqnencfl  from  whom  the  first  provocation  ariwa.  I  Bole, 
45C.  But  if  one  with  )iie  sword  driLwn  niakng  a  paiM  at  another  whose  sword  is  undran, 
and  a  combat  enRue^  if  the  fonnpr  lie  killnl  it  will  only  be  man<<laughter  in  the  Ultrc, 
but  if  the  latter  full  it  will  be  niurder  in  tho  former:  lor  by  making  the  pass  before  bio 
adversary's  sword  was  drawn  lie  evinced  an  int^niion  not  to  fight  with  but  to  dertraf 
htm.  Kel.  61.  llawk.  c.  31,  s.  .1^,  .14,  a.  And  wlitre  a  man,  upon  occasion  of  Mine 
angry  words,  threw  a  bottle  nt  the  hcnd  of  bis  oj^ionpnt  and  immediately  drew,  ood 
when  his  adversary  relurncd  (he  bottle  Blabbed  him.  Ibin  was  bolden  to  be  murder  ■■ 
him,  because  he  drew  previous  to  the  first  a^pression.  KpI.  119,  2  Ld.  Raym.  14|W.  So* 
if  two  bailills  arrest  a  man,  and  he  nbu-ie  and  tbrpainn  and  slrikn  them,  and  brina  piftok 
declaring  that  he  will  not  be  fnrcefl  fron)  his  hou^e,  and  on  )ii|di  words  ariBing  betwcea 
them  and  on  the  bailiffs  I«inp  struc-k  and  provoked  they  fall  on  biin  and  kill  him.  dief 
will  be  guilty  of  mani>lau);hter  only.  G  Harg.St.Tr.lOS.  Fost.2>l2.Z9:i,£»4.  Andwh(i% 
on  an  affray  in  a  street,  a  soldier  ran  to  the  combatants,  and  in  his  way  »  woman  siraii 
him  in  the  face  with  an  iron  [uitten  and  drew  a  great  deal  of  blood,  on  wbieh  he  »rnirk 
her  on  the  breast  with  the  ponnncl  of  his  sword,  and  on  her  running  awar  immriliiildj 
followed  and  Gtnbl>ed  her  m  llip  UieV,  he  was  hnlden  to  be  guilty  simply  of  felnniooo 
homicide,  (Foft.  2'.t2:  tvi  5  Burr.  27114:)  and  where,  after  mutual  blows  briwtvn  lb« 
priMoner  and  the  deerascd,  the  prisoner  knocked  down  the  deceased,  and  after  Iwaio 
upon  (he  ground  stamped  u]>on  his  stoiuoeh  and  belly  with  great  force,  it  was  held  min- 
slaughter  only.  Buss.  &  Ity.  t'.  C.  IGti.  On  a  quarrel  between  a  party  of  keelmen  laJ 
soldiers,  one  of  the  latter  drew  Ids  sword  to  prolei^t  himself  and  his  comrades  from  iM 
assaults  of  the  mob,  and  killeil  a  [lersrin  dressed  like  one  of  the  former,  whom  he  niiftook 
for  one  of  the  keelmen :  and  this  whh  iield  to  be  no  mora  than  manslaughter.  Brova't 
(use.  1  Leach,  14H.  If  A.  stands  with  an  offensive  weapon  in  the  doorway  of  a  roon 
wrongfully  to  prevent  '1'.  >S.  from  leaving  it  and  others  from  entering,  and  C..  who  bois 
right  to  the  room.  s[ruggh>s  with  him  to  get  his  weapon  from  him,  upon  which  S.s  ' 
comrade  of  A.'s.  stabs  C,  it  will  )>e  murder  m  1).  if  C.  dies.  Russ.  t  R^:  C.  C.Z».  Sm  I 
a  late  cose  whi-re  tlie  judges,  entertaining  doubts  as  to  wliellier  the  prisoner  who  kil'<«l 
another  in  an  affVny  was  guilty  of  murder,  recommended  him  to  a  pardon.  Bui«.  I  R'- 
C  C.  43.  Where,  after  nuitu'nl  jirovoi-ation,  the  deceased  and  his  opponent  strufilka, 
and  in  the  course  of  the  cinti-nt  the  former  received  his  mortal  wounds  from  a  fcnift 
whirh  the  latter  had  previmisly  in  his  hand  in  use.  though  the  jury  found  the  priwiarr 
guilty  of  murder,  the  judgi-s  held  the  ciinvietion  wrong,  and  recommended  him  Av  a 
pardon.  1  Leach,  l^il.  But  in  no  case  will  previous  provocation  avail,  if  it  wa*  toti(kt 
for  by  the  act  of  tlie  slayer,  te  allhrd  him  a  |iretenee  for  gralilj'ing  his  own  malice.  S'** 
will  it  alter  the  ease  tiiat  blows  had  pri-viously  lieen  given,  if  tber  evidently  left  ttorto 
of  a  deadly  revenge  which  seeks  iin  o)i)iortunity  nf  indulging  itself  oy  provoking  SHvevf 
contest  to  cover  and  excuse  a  dL'liI>erate  attempt  on  tho  lifu  of  it*  oljject.  1  £aii,  F.C. 
23'J,240.— CniTTV. 

*•  AnrI  see  cases  in  ;t  Giit.  C.  L.  720.  2d  ed.  Where,  in  an  act  which  la  r.ot  sMha  ■  > 
but  malum  ptv/iititum.  (it  l>cing  proliDiitiil,  except  to  persona  of  a  certain  descriplioa,) * 
shooting  St  game,  nn  unc|ualifi>il  {>rrsnn  will  not  be  more  gnilly,  if,  in  ahootinf .  be  K^ 
dentally  kills  a  human  being,  than  one  who  io  qualifled.     1  lUe,  47ft.     Port.  9^' 
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a  of  violence  a 
•o  provoked  hAd  in 
•a  showed  only  ftn 
the  provocation  •  i 
and  not  inQr(lcr.(  ; ' 


kills  Another  rad-lt-'iily,  without  any  or  without  a  considorabld  nrovocAtion,  the 
Uw  impliea  iBKli<'>?:'for  no  person,  unlcM  of  nn  ahundniicd  nonrt,  would  bo 
guilty  of  aach  at*  nn  upon  u  slight  or  no  np[utrani  cauKe.  No  affront  by  words 
or  geaturge  only  i^  a  ontHcicnt  provocation  bo  aa  U>  excnMu  or  ext«nnut«  auch 
'    *  '  nmiiirwitly  ^ndiiDger  tlielifoof  anolhor.f/J    But  if  the  penon 

I ti Ttunntt'ly  killed  the  other  by  beating'  him  in  BUch  a  manner 
iiiU'iit  tochaMinc  nni)  not  to  kill  him,  th<>  law  bo  Ihr  coDaldera 
r-miHincliotifl  hvhnvioitr  an  to  iidjndgii  it  only  mnnslanghlor. 
In  like  manntr,  if  one  kill*  an  officer  of  junliof ,  either  Hvit 
.  xi'-tition  of  hlH  duly,  or  any  of  hi»  ntMixtant*  enilravMUring 
I'  '."r  anv  private  person  endeavonring  toHuppniMi  an  alTny 
11,  knowi'nj;  his  authorily  or  the  intention  wiin  which  ho  in. 
ill  Imply  malice,  and  the  killer  nhnll  be  ^illy  of  munler,(A)*  . 
r<  ■  do  another  fidotiy,  "and  undcti^ocdly  kills  a  man,     ,  ,«,,, 
.,    Thu»,itfmp»hoot*ut  A.andmiMMft.nt,  butkilla     I-  ^^ 
niuno  of  thr  [ireviiiuii  fidohiouii  intent,  which  the  law  trsns- 
iiihiT.     The  xame  in  the  ca**  where  one  layn  tKiiiuin  for  A., 
[I  the  jiriHoncr  had  no  malii-iouN  inlrni,  takt'ti  it,  and  it  killa 
(■  mnrdpr.(/)    So  aiao  if  one  tflvea  a  woman  wiih  child  n 
I'  abortion,  and  it  opemtes  so  violently  as  to  kill  the  woman ; 
1  who  pave  it  (k)     It  wnre  endlcM  to  i^o  throueh  all 

1.    I,.,,-..    k.,.n    n.li.v(— .1    ,.^K..-..v;.v.-rv    .-;.-i,lir-dly 


to  conserve  the  p  .i-  ■ 
or  apprehend  a  f*  l-n 
terpoeea,  the  law  i\  il 
And  if  one  intcni !-  ti 
this  is  also  murdi  r  > 
B.,  this  is  murder,  In- 
fers from  one  to  \Ur 
•od  B.,  againat  «  liuti 
Um;  this  is  liki  »]■■ 
B«dicine  to  procurv 
tliia  is  murder  in  > 
the  canes  of  horn  < 
malicious : 


a  pen 


■al  rule  tli 


1  for 


ihfii'^l  l.y  the  c 


or  ponniRsion  of  iht  Inw,  excused  on  the 
),  or  (ilkvintrJ  into  manslaughter  by  being 
>lunlury  eonnequence  of  some  act  not  strictly  lawful,  or  (if  volun- 
ed  by  some  sudden  and  sufficiently  violent  provocation.     And  all 
^  of  ju8titiculion,  cxcuso,  or  ullcvialion,  it  is  incumbent  upon 
t  to  the  satisfaction  of  the  court  and  jurj-,  the  tatter  of 
whom  are  to  decide  whether  the  circumstances  alleged  are  proved  to  have  actu- 
ally existed,  the  former  how  far  they  extend  to  take  away  or  mitigate  guilL 
"  '     "  '         lide  is  presumed  to  be  muHcioua  until  the  contrai^-  appcarcth  upon 


either  the 

tarj)  oeea 

tbene  <-ircumstancc! 

the  prisoner  to  ninko 


For  all  h 


c.(0- 


</in 


*  It  i*  mufl'T  lo  kill  a  rnn<<tat>le.  though  he  hnn  no  warrant  and  does  not  witness  the 
fHonv  ("mm  it  (I'll,  but  tnUeii  the  ]<artv  upon  a  charge  only,  and  that  even  though  the 
thmiif  tf  in  ilKcIf  defective  to  constitute  a  felony.     Rex  v.  Ford,  R.  A  R.  C.  C.  329.— 

CaiTTT. 

•F™ncij>  Stnitli  was  in.licted  for  murder  at  the  Old  Bailey,  January  1.1,  1W>4.  The 
DrtfhbuurKood  of  Ilnmiiienniilh  had  been  aUrmi'd  by  what  was  tuppoecd  to  be  a  ghost. 
Thr  priton'T  ni'nt  cm  I  uiih  a  Inaded  gun  with  intent  to  apTirehend  the  pereon  who  person- 
Uinl  the  f(h"-I :  he  met  the  deceaitefl.  who  wn<  dre!it<ed  in  white,  and  inimedialelv  dU- 
pbarf^l  111*  fitin  ami  killp<i  him.  Chief  Huron  Muedonald,  Mr.  J.  Rooke.  and  Mr.  J. 
LawT>-D<-«  wi'n-  unanimouily  nf  ojiininn  that  the  fact*  amountei)  to  (be  crime  of  murder. 
F'-r  th'>  i-prvin  nhnri'iircHi-nteil  the  ghost  wsaonlvguiliyof  a  misdemeanour.  (•  nuisance,) 
uyl  an  nite  wi.til.l  hnvf  liail  a  rijiht  to  have  kiliiil  him,  even  if  he  could  not  otherwise 
bai«  bn-n  lakin.  The  Jiin-  l>reught  in  a  vcnliil  of  manslaughter,  but  the  rourt  *aid 
ibry  riAjlil  not  n-criTn  that  verdict :  if  the  Jury  iH-licvcd  the  witnnwef,  the  prinoner  was 
piilty  of  munliT;  if  thi-y  J  id  not  hetievo  them,  thi'y  muit  aeiiuit.  Upon  lhi>  they  found 
in-rJin  ofguillj.    .^i^nifnci- of  death  wa«  pronounced ;  but  the  priaoncr  was  reprieTed. — 


In  many  of  the  United  ,<<tate>  a 
the  nimr  diTided  into  two  deprewi. 

Murdrr  in  the  Bnt  degrn-  i«  in  ([eneral  wilful  and 
booumle  IB  cKnmnilted  in  the  attempt  to  commit  ce 
lonlaiT,  or  arH>n. 

Hanlsr  in  the  secood  degree 


been  made  in  eaaee  of  murder,  and 


all  other  homicide  which  would  be 
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The  pnnislimcnt  of  mnrdor  and  that  of  manslaughter  was  formerly  one  and 
the  same,  both  having  the  benefit  of  clergy;  so  that  none  but  unloamed  persons, 
who  least  knew  the  guilt  of  it,  were  put  to  death  for  this  enormouB  cnme.(n) 
But  now,  by  several  statutes,(n)  the  benefit  of  clergy  is  taken  away  fVom  mnr- 
dcrers  through  malice  prepense,  their  abettors,  procurers,  and  counsellors.  In 
atrocious  cases  it  was  frequently  usual  for  the  court  to  direct  the  murderer,  after 
utoQo-t  execution,  to  be  hung  upon  a  gibbet  in  chains  near  the  place  *where  the 
*"  "  -^  fact  was  committed :  but  this  was  no  part  of  the  legal  judgment;  and  tlie 
like  is  still  sometimes  pnictised  in  the  case  of  notorious  thieves.  This,  being 
quite  contrary  to  the  express  command  of  the  Mosaical  law,(o)  seems  to  bafe 
been  borrowed  from  the  civil  law,  which,  besides  the  terror  of  the  example, 
gives  also  another  reason  for  this  practice,  viz.,  that  it  is  a  comfortable  sight  to 
the  relations  and  friends  of  the  dcceased.(  j>)  But  now,  in  England  it  is  enacted, 
by  statute  25  Geo.  II.  c.  37,  that  the  judge  before  whom  any  person  is  found 
guilty  of  wilful  murder  shall  pronounce  sentence  immediately  aller  conviction, 
unless  he  sees  cause  to  postpone  it,  and  shall,  in  passing  sentence,  direct  bim 
to  be  executed  on  the  next  day  but  one,  (unless  the  same  shall  be  Sunday,  and 
then  on  th^  Monday  following,)^  and  that  his  body  bo  delivered  to  the  sargeoM 
to  be  dissected  and  anatomized  \(q)  and  that  the  judge  may  direct  his  body  to 
be  afterwards  hung  in  chains,^  but  in  no  wise  to  be  buried  without  dissectioi. 
And  during  the  short  but  awful  inter\'al  between  sentence  and  execution  the 
prisoner  shall  be  kept  alone,  and  sustained  with  only  bread  and  water.    But  a 

(■•)1  Ilnl.  P.C.450.  {P)**Fiimo$otlainmeB,imM*ioei*,tMmmMmtK9mt^Mm 

(")  23  Hen.  VIII.  c.  1.    1  Edw.  VI.  c.  12.    4  A  5  Ph.  and  >L     Jtpendo$  ptaeiUt :  aU.  d  eompedu  ' 


c.  4.  *it  engnati*  interetmplontm  wdem  iooo  mim 

(•)  "Tlie  body  of  a  mnlefnctor  Hhull  m^t  n'mnin  nil  night  latrnnet  homiddia  JheititnU'  Wf,  48^  M|  tt»  |  U. 

n|M»n  the  tn'«.  but  tliou  fhalt  m  niiy  wifMn  hurj  bim  tbut  (f>  Fust.  107. 
d:iy,  that  the  land  be  not  di-filvU."    I)eut.  xxi.  '£i. 


At  common  law  ovory  homioiclo  is  -prima  j'arie  murder.  The  circumstanoes  which  miy 
justify,  excuse,  or  reduce  the  oflonce  to  manslaughter  must  be  shown  by  the  prieoiier. 
Where  the  sUtutory  otlence  of  murder  in  the  first  degree  exists,  it  is  incumbrat  npoB 
the  State  or  commonwealth  to  sIjow  by  ailirmative  evidence  that  the  crime  belonp  u> 
tlio  higher  gra<ie.  In  other  words,  every  homicide  is  still  prima  Jotit  murder,  but  nol 
murder  in  the  first  degree.  To  constitute  wilful  and  deliberate  killing,  there  man  besB 
intent  not  merely  to  do  bodily  harm,  but  to  take  life;  and  that  intent  most  commoBlf 
a])pear8  by  the  deadly  character  of  the  means  or  weapon.  Where  such  intent  plsinlf 
appears,  it  is  not  necessaiy  that  time  sliould  intervene  to  give  the  otfence  the  character 
of  deliberation.    Wharton's  Amer.  Orim.  Law,  41)0. — 8uarswood. 

^  William  Wyatt  was  convicted  before  fhambre,  J.,  at  Cornwall  Lent  Assises,  W^ 
upon  an  indictment  for  munler.  Tlie  day  of  the  week  on  which  the  trial  took  pUcewtf 
Thursday,  but  by  mistake  it  was  suppos(»d  to  bo  Friday;  and,  in  passing  sentencf,  th« 
execution  was  directed  to  be  on  tiie  following  Monday  instead  of  Saturday.  Imme- 
diately after  sentence  the  court  was  adjourned  till  the  next  morning^  without  the  interrenlioa 
of  any  other  business,  and,  the  error  l>eing  discovered  soon  after  the  a^oumment*  the 
prisoner  wa.s  directed  to  be  brouglit  up  at  the  sitting  of  the  court  in  the  morning,  which 
was  accordingly  done :  and  the  sentence  was  given  before  any  other  business  was  tnvetv^ 
upon,  to  be  executed  on  the  Saturdiiy.  An  order  was  then  made,  pursuant  to  tb« 
authority  given  by  the  4th  and  7th  sections  of  8tat.  25  Qeo.  II.  c.  37,  to  stay  ths  exe- 
cution and  relax  the  restraints  imposed  by  the  act,  in  order  to  take  the  opinion  of  the 
judges  u)>on  the  following  qui^tions: — 1st.  Whether  the  statute,  so  far  as  it  require!  the 
time  of  the  execution  to  be  ex])res«'<l  in  pronouncing  the  sentence,  is  not  to  be  coo- 
pidered  as  directory  only,  without  invalidating  the  judgment  when  omitted,  or  nrefent- 
ing  the  entry  of  the  projjer  judgment  and  re(*ord.  specifying  the  time  of  execution.  3rl. 
Whether,  supposing  tlie  spiHutication  of  tinn'  to  be  a  necessary  act  in  pronouncing  ^b- 
tence,  the  error  wjus  not  h'galiy  correct etl  by  what  was  done  in  o|>en  court  the  next 
morning,  the  court  not  having  prcnvrile<l  to  any  other  business  whatever  in  the  inter- 
mediate time.  The  judges,  on  conference,  held  that  the  stat.  25  Geo.  II.  c.  o7  i* 
directory  only  so  far  as  it  reijuires  the  time  of  the  execution  to  be  expressed  in  p«^ 
nouncing  the  sentence,  und  therefore  the  error  in  this  case  was  rightly  and  legallTCor 
rected  by  the  ])roce('<lings  on  tlie  following  morning,  no  other  busineva  having  Ulte^ 
vened  betwe<'n  the  conviction  and  ])ronouncing  sentence.  The  prisoner  was  aooa!rdin^5 
executed.    2  Burn,  J.  'J4th  ed.  UMI.— ('iiittv. 

^Thc  judge,  if  he  thinks  it  advisable,  may  aftena-ards direct  the  hanging  in  oluuns,  hj* 
special  order  to  the  sheritl';  but  it  does  not  form  any  part  of  the  judgments   FoiL  107.-* 
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power  is  allowed  to  th«  judgi',  ui^n  gtxid  untl  naiDdoiit  cause,  to  rcoplte  tli« 
•xeontion  and  relax  tlic  oihiir  rMitralnis  oniiiH  act.' 

B^  the  Roman  law,  parrieide,  or  tlic  murder  ol'  one's  pBrcntfl  or  cIiildrcD,  waa 

KDishod  in  a  mach  spvvr«r  manner  than  any  otbor  kind  of  homicide.     After 
ng  scourged,  the  (Iclriiqncntn  were  wiwcui  np  in  n  leathern  naclc  with  a  live 
'    ;,  a  cock,  a  viper,  iiml  nn  npc,  and  wi  ciupt  into  lh«  Fen.lr)     Solon,  it  in  true, 

'  ifl  laws,  made  n'mc  u^ainat  parricid«>,  appn-hunding  it  irot>owiible  that  any 
should  be  gnilty  ■•{'  -■■  unnatural  a  barbarity. («)     And  the  I'eraiann,  accora- 

F  to  ]{crociutus,  oiii  ii.iiiit'd  the  same  notion  when  tlicy  adjnd|j;vd  all  persona 
who  killed  their  ri?|>iii<  il  ji:in'nli«  to  he  bnfitarda.     And  upon  some  such  reason 
aa  this  wo  must  account  for  *the  omiasJoD  of  an  exemplary  pnniahment     i-mas 
for  thin  crime  in  our  English  laws,  which  treat  it  no  otherwise  than  as    '• 
■iinple  murder,  unless  the  child  was  also  the  servant  of  bis  parent-ff) 

For,  though  the  breach  of  natural  relation  is  unobserved,  yet  the  br«*ch  of 
civil  or  efclodiastical  connections,  when  oonpled  with  mnrder,  denominatM  it  a 
new  offuncc,  no  loss  than  a  species  of  treason,  called  parva  pnditio,  orpetU  tna- 
fo«,  which,  however,  is  nothing  else  bat  an  aggravated  degrM  of  lMnl8r;(ii) 
although,  on  account  of  the  violation  of  private  allegianoe,  it  is  Btigmatia«d  tM 
■B  inferior  species  of  treason. (t>)  And  thus,  in  the  antient  Oothio  oonatitntiotu, 
we  find  the  breach  both  of  natural  and  oivil  relations  ranked  in  the  ioaifl  oIom 
with  crimes  against  the  state  and  the  Bovereign.(w) 

Petit  treason,'*  according  to  the  statute  26  £dw.  III.  o.  2,  may  happMi  th]-«a 
ways:  by  a  servant  killing  bis  master,  a  wife  her  hnsbond,  or  an  ecoMfliastioal 
pev«on  (either  secular  or  regular)  his  superior,  to  whom  be  owes  fluth  and  obe- 
difiK f.  A  Ncnuiit  who  killM  his  master,  whom  he  has  left,  upon  a  gmdge  con- 
cviveil  agitiimt  him  during  liisHervico,  is  guilty  of  petit  treason  ^  for  the  traitorous 
intention  nuH  huuhed  while  the  relation  subsisted  between  them,  and  this  is 
only  an  exfciitinti  of  that  intention. (x)  So,  if  a  wife  be  divorced  a  rnensa  et  thon, 
■tilt  the  vinculum  nuitrimonii  subststii;  and  If  she  kills  such  divorced  boaband  she 
is  a  (r«itrcKti.(y)  And  a  elcrg^-man  is  understood  to  owe  canonical  obedienoe 
lo  the  hinhiip  who  oninincd  him,  to  him  in  whose  diocese  be  is  beneficed,  and 
also  to  the  motroiHiliiun  of  such  sufiragan  or  diocesan  bishop;  and,  therefore,  lo 
kill  any  of  (hcsc  ik  petit  trcaMon.(j)  As  to  the  rest,  whatever  has  been  said,  or 
remaiitH  to  ho  olim-n'tnl  herculler,  with  respect  to  wilful  murder,  is  also  appli- 
cabk-  til  iht'  crime  uf  (H'lit  trt'iuurn,  which  in  no  other  than  murder  in  *ita  rwofu 
muHt  <Mii<>ii»dcgr<,-o,  except  that  the  trial  shall  he  as  in  cases  of  high  trea-  ^ 
H>n.  Inl'ure  llic  impniveiiu-nts  therein  mude  by  the  sUtutes  of  William  III.(a> 
But  a  pcrfon  imiicleil  of  ii<;tit  treason  may  he  acquitted  thereof  and  found 
guilty  of  niunHlnughter  or  murder;(6)  and  in  such  case  it  should  seem  that  (wo 
witneiMH-it  arc  not  necessary,  as  in  case  of  petit  treason  they  are."  Which  crime 
is  alxo  dintinguished  from  murder  in  its  punishment. 


*Tfar  ■tat.  2/i  <>i-o.  IT.  c.  37  wan  ri>[>onl(«l,  but  rivcnacl^d.  in  slmoit  all  its  provisioiis, 
tn  (tAi.  'J  n.-o.  IV.  c.  :'A.  Hy  "Ut.  2  &  3  W.  IV.  r.  TA.  h.  16.  hoirerer,  the  enaotmantof 
th»  lut  tiddit*'  V  i<i  'lived inn  w  rctM-.ili^l,  and  th(>  court  muit  direct  that  tfa«  priK>ner 
■hall  br  I'lihiT  huri>;  in  dmiiii  or  buriod  within  (bp  urM;incts  of  the  prison.  But,  by 
OM-Afj  W  IV.  c.  -K,.  H.  1.  Ko  mu.-li  of  the  Mat.  2  Jk  3  W.  IV.  c.  75.  s.  10  as  authorises 
Ihp  )ianpn)t  ilii^  l>n>ly  of  a  muntrriT  in  chiiin<>  H  ri-i>esM  ;  and.  by  itst.  6  1  7  W.  IV.  0. 
jn.  ibr  (nartmrnt  at  to  (lie  time  of  pxfvulion  in  sl»o  re|>e«jed,  and  sentence  may  be  pro- 
nouDrrd  aji  in  other  mpital  oll'cnccs.  And  under  tbia  last  statute  sentence  of  death  may 
b»  i*i-«>rdfd. — ."^TtWAST. 

'The  dMtinction  betwM<n  petit  treason  and  murder  is  now  entirely  abolished.  SQea, 
IV  r  31,  ..  2.~.Hts»*bt. 

"  it  has  been  determined  that  a  penmn  indicted  for  petit  treason  may  open  the  avl-' 
4*«ee  ef  one  wttnMs  be  cnnvirlcd  of  murder,  though  acquitted  of  the  petit  tiiissill 
se,  Lew:b.  363.— C'usiitun. 
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The  punishment  of  petit  treason  in  a  man  is,  to  be  drawn  and  hanged,  and  in 
a  woman  to  be  drawn  and  burned  ;(c)  the  idea  of  which  latter  punishment  beenu 
to  have  been  handed  down  to  us  by  the  laws  of  the  anticnt  Druids,  which  con- 
demned a  woman  to  be  burned  for  murdering  her  husbandy((/)  and  it  is  now  the 
usual  punishment  for  all  sorts  of  treasons  committed  by  those  of  the  female 
6ex.(e)"  Persons  guilty  of  petit  treason  were  first  debarred  the  benefit  of 
clergy  by  statute  12  Hen.  YII.  c.  7,  which  has  been  since  extended  to  their 
aiders,  abettors,  and  counsellor,  by  statute  23  Hen.  VIII.  c.  1  and  4  &  5  F. 
and  M.  c.  4. 


CHAPTER  XV. 

OF  OFFENCES  AGAINST  THE  PERSONS  OF  INDIVIDUALS. 

*2051        '^'Having  in  the  preceding  chapter  considered  the  principal  crime  or 
^    public  wrong  that  can  be  committed  against  a  private  Bnbject,  namely, 
by  destroying  his  life,  I  proceed  now  to  inquire  into  such  other  crimes  and  mis- 
demeanours as  more  peculiarly  aflbct  the  security  of  his  person  while  living. 

Of  these  some  are  Iblonies,  and  in  their  nature  capital;  others  are  simple  mis- 
demeanours, and  punishable  with  a  lighter  animadversion.  Of  the  felonies,  the 
first  is  that  of  mayhem. 

1.  Mayhem,  mayhemium,  was  in  part  considered,  in  the  preceding  book,(a)a8 
a  civil  injury;  but  it  is  also  looked  upon  in  a  criminal  ligbt  by  the  law,  being 
an  atrocious  breach  of  the  king*s  peace,  and  an  oifcnce  tending  to  deprive  him 
of  the  aid  and  assistance  of  his  suojects.  For  mayhem  is  properly  defined  to 
bo,  as  we  may  remember,  the  violently  depriving  another  of  the  nse  of  sacfa  of 
his  members  as  may  render  him  the  less  aolo,  in  fighting,  either  to  defend  him- 
self or  to  annoy  his  adversary. (6)  And,  therefore,  the  catting  off  or  disabling 
or  weakening  a  man's  hand  or  finger,  or  striking  out  his  eye  or  foretooth,  or 
depriving  him  of  those  parts  the  loss  of  which  in  all  animals  abates  their  coaragei 
are  held  to  be  mayhems.  But  the  cutting  off  his  ear  or  nose,  or  the  like,  sn 
not  held  to  be  mayhems  at  common  law,  because  they  do  not  weaken  bat  only 
disfigure  him. 

*2061  *^^  ^^^  anticnt  law  of  England,  he  that  maimed  any  man  whereby 
^  he  lost  any  part  of  his  body  was  sentenced  to  lose  the  like  part,  memtnoR 
pro  membro;{c)  which  is  still  the  law  in  Sweden.(£2)  But  this  went  afterwardi 
out  of  use,  partly  because  the  law  of  retaliation,  as  was  formerly  shown,(«)  i* 
at  best  an  inadequate  rule  of  punishment,  and  partlv  because  upon  a  repetition 
of  the  offence  the  punishment  could  not  bo  repeated.  So  that,  tiy  the  common 
law  as  it  for  a  long  time  stood,  mayhem  was  only  punishable  with  fine  and 
imprison ment,(/)  unless  perhaps  the  offence  of  mayhem  by  castration,  which 
all  our  old  writers  held  to  be  felony:  '^et  sequUur  aOquando  pcsna  eapUaliif 

(•)  1  Hal.  p.  C.  3R2.  3  Imt.  311.  oM'orrra  faflc  a  hmt  am  mtmbnt,  m  Hd 

(^)  Omar  de  lifU.  Gall,  I.  0,  c.  18.  la  um  m-qm  par  Jmgtmemt,  e&mt  U  mm 

(•)  8«e  nnfre  9:).  tmpatm.   Bnt.  e.  tt. 

(«)  See  Uiuk  ill.  piige  121.  (')  Stlmih.  d$  jmn  Ammi.  L  I^  I.  IL 

(*)  Britt.  I.  1,  c.  2a.    1  Hawk.  P.  C.  111.  (•)  Sw  |m»  13. 

{•)  3  InsU  118.    ifes,  n  la  plrynte  $oit  fiiiU  de  fnmme  (/)1  Hawk.  P.O  11& 

**  By  the  30  Geo.  HI.  c.  48,  women  shall  no  longer  be  sentenoed  to  be  hamed;  but  in 
all  caaea  of  high  and  petit  treason  they  shall  be  condemned  to  be  drawn  and  haaff^i 
and  in  petit  treason  they  shall  bo  subject  besides  to  the  same  judgment  with  refsid  to 
dissection  and  the  time  of  execution  as  is  directed  by  the  25  Geo.  II.  o.  37  in  omnd 
murder.  Soon  after  the  passing  of  the  25  Geo.  II.  c.  37,  the  minority  of  the  jndp* 
agreed  that  in  the  case  of  men  convicted  of  petit  treason  the  jud^ent  intiodueed V 
that  statute  should  be  added  to  the  common-law  judgment  for  petit  trasson.   FoM»  Um- 
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m»  Sir  Edwar.i  • 
npon  m  ioddeii  ■ 
Wbicb  direcU  il 
oarofany  of  (III 
to  the  [Htrty  ;;ri 
civil  smtiafacti'T 
unorcem^nt. 
im  that  of  22  \ 
SMAult  OD  Sir  .1 
w«B  Bupposei  I  < 
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^rdiam,  cum  omnium  bonorum  ndempti9nf."(g'\  And  thuialthoilfl^ 
coniinitltHl  upoa  (]i«  hif^iKiit  prOTiication.(A) 
t  »iatntes  bavo  put  lli«  erimvand  puniRbmcnt  DfinaTboin  more 
T,  first,  by  BtatiUo  6  Hen.  IV.  p.  i,  to  remwiy  a  mmcbiitf  that 
t  IxruiJnK.  woundinf;,  or  robbinj;  a  man  and  th«n  ctttiing  out 
ini;  niit  liiaryfN  to  prtivput  bim  from  boin^  an  evlddnco  ad^iiint 
[■  in  dccliiivd  III  Iw  fvlony,  if  done  of  tnnlicei  pn-pcose;  that  fa, 
iki'(i)  explaiiiH  it,  voluulurily  and  of  Mit  pnrjiOM,  thoueh  done 
liixion.  Noxt  inorderof  tim«  in  tho  iiUlnlc  H7  Hcii.  VIII.  v.  6, 
ii  ilH  lUHH  nball  uialiciouBlj-  and  unlawf>illy  t-ut  (iff  the  rso/w 
'liin);'sHut>j(-cl«,hoBball  not  only  forfeit  Irnblu  daraagvH  L  " 
\'<<(1,  to  bo  rwovcred  by  action  of  tn?«paiui  at  N>iuinon  law  an  a 
l>iil  ul*>o  lU^  by  way  ot  linu  to  the  ktn^,  whiob  was  bis  criminal 
K'  luat  Hlatule,  but  by  far  the  mo»t  Mivorn  and  eflbctnal  of  all, 
1  Cur.  U.  c.  1.  called  tite  Coventrv  act,  bvAng  oecawiimod  hy  ao 
liii  CovoHtrj-  in  the  street,  anil  sbtliiiK  bio  nmw,  in  rovenge  {aa 
>!■  •.omo  obnoiiou*  words  uttered  by  nim  lit  parliament.  By 
n^u'tP'l  that  if  any  person  shall  of  mnllee  aforcthouftht  and  by 
;i»l'ally  eut  nul  or  djsitblv  the  ton^e.  put  out  an  eye.  slit  the 
.■  iir  lip,  or  ful  offordioable  any  limb  or  member,  of  any  other 
dtxfiifuK  Aim.  Mu<-h  periH>n,  hi»  eoiinnellora,  aidora, 


II  liu  ((lilty  of  felony  without  btMieflt  of  clnre}-.(A/ 
i!iu  felony  of  nuybem;  to  whieb  maybe  a3ded  th 


I  offBDoaof 


ssar 


'Th*«(-  iilnlules  arc  now  all  repealed.  "So  much  of  the  5  Hen.  IV.  c,  9  ••  relate*  to 
niiting  tht?  (uiijjEumi  or  pulling  out  tiie  ojea  of  any  of  thn  king'i  liege  people,  and  to  anf 
uauili  u]-<in  (III-  wrvant  of  a  knight  of  the  ahire  in  puliaroent."  by  the  VOeo.  IV.  o.  31; 
the  :t7  11^11.  VIII.  r.  6  wholly-,  by  the  T  k  »Oeo.  iV.  c.  27  ;  and  tlie  22  A  S3  Geo.  II. 
e.  1  wholly.  Iiy  Ihe  'J  (iti>,  l\  .  c.  31 :  and  the  old  law  with  reapact  to  mayhem  ii  now 
Bierpni  III  iht!  laat-menliontKl  Htalute.  lects.  1 1  and  12  of  which  proride  ample  remedies 
[or  that  iiflencf-.  Thoro  are.  howevirr,  two  apccies  of  maiming  not  incluaed  in  the  9 
ti«a.  IV.  c.  ^1.  it  having  b<>«n  |iri>viously  found  npcenary  to  make  them  the  nibjeeta  of 
di»Unrt  rnacinii'iits. — numi'Iy.  iixjuries  done  to  the  peraons  of  individuala  bj  mean*  of 
■anu>n  or  furiuuH  driving,  and  by  meann  of  ipring-guni  and  man-trap*. 

By  (he  1  (i<-o.  IV.  c.  4.  it  in  enacted  thai  if  any  person  whatever  ihall  be  w'wirf  er 
MjLnrur  nj-rr.i  by  rcaiKin  nf  the  wanton  and  furious  driving  or  racing,  or  bj  the  wUflil 
AU>-nn<lu<-t  of  any  coarliman  or  other  pernon  having  the  charge  of  any  alagc^^oach  or 
public  carriage,  ouch  wanton  or  furious  driving  or  racing,  or  wilftil  miaoonduot,  of  auoh 
coM'baian  or  other  )>er!u>n,  ahull  be,  and  the  came  i*  thereby  declared  to  be,  a  mltd*- 
nranoiir.  and  jiuni>lialiln  as  nuch  liy  tine  or  imprisonment.  Proviso,  not  to  extend  to 
Larkni-V'niai'he*  drawn  liy  two  horvea  only  and  not  plying  tor  hire  a*  atage-ooache*. 
Thii.  Il  will  t>e  olrMTved.  apphiw  only  to  came  where  aome  ii^ury  short  of  death  is 
iaflicti-d.  Where  death  ensues  from  the  negliofnee  or  miaconduct,  of  »Doh  persona,  the 
oOmcc  amounU  either  to  murdor  or  manslaughter.     .See  Rex  m.  Walker,  IC.kf.  330. 

By  the  T  A  t<  Geo.  IV,  e,  IS,  r,  I.  it  i*  enacted  that  if  any  per«>n  ahalt  set  or  plana,  or 
raniri  to  be  set  or  placed,  any  spring-giin,  man-lrap.  or  other  engine  calculated  to  deatrof 
bamao  life  or  inSict  griovoun  bodily  harm,  with  the  intent  that  the  same,  or  wherebj 
tba  Mme.  may  destroy  or  infliri  grievous  bodily  harm  upon  a  tre*pa**er,  or  other  pemn 
■oming  in  contact  therewith,  the  person  so  setting  or  ptaeiug,  or  oaaBn  '  -  -  — 

rismil,  Miob  Bun,  trap,  or  engine  a*  aforeaaid,  shall  be  gultf  of  a  ■ 
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wilfully  and  maliciously  shooting  at  any  person  in  any  dwelling-house  or  other 
place;  an  offence  of  which  the  probable  consequence  may  be  either  killing  or 
i^oAo-i  maiming  him.  This,  though  no  such  evil  consequence  ^ensues,  is  made 
J  felony  without  benefit  of  clergy  by  statute  9  Geo.  I.  c.  22;  and  therenpoD 
one  Arnold  was  convicted  in  1723  for  shooting  at  lord  Onslow,  bat,  being  half 
a  madman,  was  never  executed,  but  confined  in  prison,  where  he  died  aboat 
thirty  years  after.* 

II.  The  second  offence,  more  immediately  affecting  the  personal  security  of 
individuals,  relates  to  the  female  part  of  his  majesty^s  subjects ;  being  that  of 
their  forcible  abduction  and  marriage;  which  is  vulgarly  called  stealing  an  heiress. 
For,  by  statute  3  Ilen.  VII.  c.  2,  it  is  enacted  that  if  any  person  shall  for  lucre 
take  any  woman,  being  maid,  widow,  or  wife,  and  having  substance  either  in 
goods  or  lands,  being  heir-apparent  to  her  ancestors,  contrary  to  her  will,  and 
afterwards  she  be  married  to  such  misdoer,  or  by  his  consent  to  another,  or  de- 
filed ;  such  person,  his  procurers  and  abettors,  and  such  as  knowingly  receive 
such  woman,  shall  be  deemed  principal  felons ;  and,  by  statute  30  Eliz.  c.  9,  the 
benefit  of  clergy  is  taken  away  from  all  such  felons,  who  shall  be  principabi 
procurers,  or  accessories  before  the  fact.' 

In  the  construction  of  this  statute  it  hath  been  determined, — ^I.  That  the  in- 
dictment must  allege  that  the  taking  was  for  lucre;  for  such  are  the  words  of 
the  statute.  (/)  2.  In  order  to  show  this,  it  must  appear  that  the  woman  has 
substance,  either  real  or  personal,  or  is  an  heir-apparent. (m)  8.  It  must  appesr 
that  she  was  taken  away  against  her  will.  4.  It  must  also  appear  that  she 
was  afterwards  married  or  defiled.  And  though  possibly  the  marriage  or  de- 
filement might  be  by  her  subsequent  consent,  being  won  thereto  by  flatteriei 
after  the  taking,  yet  this  is  felony,  if  the  first  taking  were  against  her  will  ;(«}* 

(I)  1  Hawk.  p.  C.  110.  (")  1  HiiL  p.  C.  eOO. 

(")  1  Ilal.  p.  C.  000.    1  liawk.  P.  C.  109. 

'  All  the  previous  statiiton  were  repealed,  so  far  as  they  extended  to  offences  relating 
to  the  person,  by  statute  1  Vict.  c.  ^i,  by  s.  2  of  which  the  administering  poison,  or  stab- 
bing, cutting,  or  wounding,  or  causing  bodily  iT\jury  to,  any  person  dangerous  to  life,  with 
intent  to  commit  murder,  is  felony  punishable  with  death ;  and  the  following  crimes  ars 
felony  punishable  with  transi>ortation  for  life  or  fifteen  years, — and  now  to  penal  servi- 
tude, or  im])risonmont  for  throe  years, — viz.,  the  attempting  to  administer  poison,  Ac. 
or  shooting  at  any  person,  or  drawing  a  trigger  or  attempting  to  discharse  loaded  armt 
at  any  person,  or  to  drown,  Rufibcate,  or  strangle,  with  intent  to  murder,  though  no 
bodily  ii\jury  be  effected,  (s.  3:)  the  attempting  by  any  such  means  to  maim,  disngnrp, 
or  disable  any  person,  (s.  5 :)  the  sending  explosive  substances,  or  throwing  destructiTS 
matter,  with  intent  to  harm,  maim,  or  disfigure  any  person,  (s.  5;)  and  the  tryins  to 
procure  abortion  by  poison  or  othenvise.  S.  C.  And  the  malicious  stabbing  or  woonainf 
any  person,  without  the  intent  to  munler,  is  a  misdemeanour.  14  k  15  Vict.  c.  19.  Ana 
now  also,  by  stat  9  &  10  Vict.  c.  25,  any  mayhem  occasioned  by  maliciously  oacuiDggnn- 
powder  or  other  substance  to  explode,  or  the  causing  or  delivering  to,  or  causing  to  be 
taken  by,  any  person  any  dangerous  thing,  or  the  casting  at  or  applving  to  any  perfon 
any  corrosive  fluid  or  dangerous  substance  with  intent  to  maim,  is  a  felony,  and  panish- 
able  with  transportation  for  life,  or  for  any  term  not  exceeding  three  years,  with  or  with- 
out hard  labour  and  solitary  confinement.  Also  the  administering  chloroform,  laodanuin, 
or  other  stupefying  drug,  with  intent  to  enable  the  offender  to  commit  a  felony,  is  a 
felony  itself,  and  punishable  with  transportation  for  life  or  not  less  than  seven  years,  or 
imprisonment  for  three  years,  (14  &  15  Vict.  c.  19,  a.  3,)  and  now  with  penal  serritndei 
16  &  17  Vict.  c.  99.— Stewart. 

•  These  statutes  are  both  wholly  repeale<l,  by  the  9  Geo.  IV.  c.  31,  by  sect.  19  of  which 
it  is  enacted  that  where  any  woman  shall  have  any  interest,  whether  legal  or  equitable, 
present  or  future,  absolute,  conditional,  or  contingent,  in  any  real  or  peraonal  estate,  or 
shall  )>e  an  heiress  presumptive,  or  next  of  kin  to  any  one  having  such  intereflt,--if  anr 
person  shall,  from  motives  of  lucre,  take  away  or  detain  such  woman  against  her  will 
with  intent  to  marry  or  defile  her,  or  to  cause  her  to  be  married  or  defiled  faj  any  othff 
person,  every  such  offender,  and  every  person  counselling,  aiding,  or  abetting  mdi 
offender,  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liaUe  to  bt 
transi>orted  for  life  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoiied»  with 
or  without  hard  labour,-  for  any  term  not  exceeding  four  years.— CHirrr, 

*  But  if  the  forcible  abduction  is  confined  to  one  county,  and  the  nnfrlaau  be 
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vice  vena,  if  tbo  woman  be  orif^inully  tAkvn  nway  by  her  own  ivmscnt, 
be  BAerwardB  refuse  to  continar  with  tlio  offcmlt-r,  aiitl  lie  fiircvd  HftuiDi^ 
I,  ahe  may  from  that  time  aa  prO]>i-'rly  *l>e  aaid  l4>  be  tnkoii  againnt  •'  *^na 
\l  aa  if  aho  never  had  eiven  anv  •'■iiH-nt  at  all;  for  till  ibe  Ibrce  i-  '"^ 
It  apon  hor  she  waa  in  her  own  piiwiric)  It  in  hi>l(l  that  a  woman  thoa 
tway  and  marriud  may  be  sworn  Hiid  ;;iv«  evidence  a^iuet  the  ofTvndor, 
.  he  i»  her  hunband  de  facto,  conr  nii-v  [o  the  ){oiientl  rule  of  law,  bH-aosa 
lo  Imaband  de  jure,  in  case  tbo  ai-tiinl  marriage  wb»  aluci  ttfrnitrnt  bar 
)  In  cttwCH  indeed  where  the  svtnal  marriage  in  gtoxl  by  the  <finw!nl  of 
.-eigled  woman  obtained  after  licr  t'lrc-ible  «bdu<-tiim,  Sir  Matlhi-w  Halo 
to  question  how  tar  her  eTideno'  iihimld  he  allowed;  but  oilier  authoi^ 

HCeni  to  a^rreo  that  it  should  even  tht^u  )h)  ailaiitted ;  eateenilD)!;  it  ab- 
lat  the  offender  should  tbos  lake  advantuK«  of  hia  own  wrong,  and  that 
y  act  of  marriage,  which  is  a  principal  ingredient  of  hi^  oriniv,  ohould 
urced  construction  of  law)  be  nia'tc  u^e  of  to  slop  the  mouth  i.'f  the  mort 
il  witness  against  him.* 

nferior  decree  of  the  same  kind  of  offence,  but  not  attended  with  fbroe, 
Mbcd  by  tno  statutes  4  &  5  Ph.  and  Uar.  o.  8,  which  enaota  that  if  nay 

above  the  age  of  fourteen  nnlawfblty  ahall  convey  or  toAe  aiRiy  oay 

ekild  unmarried,  (which  is  hcld(r)  to  extend  to  bastarda  aa  ««ll  aa  to 
ate  children,)  within  the  age  of  sixteen  yean,  (Vom  the  powemion  antl 
,  the  will  of  the  futlier,  mother,  ^ardians,  or  governors,  be  iball  be  im- 
id  two  years,  or  fined  at  the  discretion  of  the  justioee ;   and  if  he  d» 

■uoh  maid  or  woman  child,  or  withont  the  consent  of  paronta  coatraete 
lony  with  her.  Ac  nhall  bo  imprixoned  five  years,  or  fined  at  thodincrelion 
juMtiv!!.  iiikI  .'he  F.I111II  forfeit  all  her  lands  to  her  next  of  kin  during  the 
her  Kuid  husbund.*    80  that  us  tliCMO  stolen  marriages,  ander  the  age  of 

<•>  I  M»ll.  r.  e.  Ittl.  (t)  Cm.  Cur.  Ma.    lK*b.  laS.    SUI*  TM^  I.  4U. 


^>^^>>■^I  in  niiotlicr,  llic  d •'fern tun t  onnnot  bp  indicted  in  either,  thouf(h  had  the 
^■n  .-i>ntiiiiii-<l  iiitii  till'  c'liintv  wlieri'  the  murriafra  took  place,  no  aubaequent 

would  HVA,I.  Cro.  Cir,  4M«.  ll<.l>.  1K3.  llnwk.  b,  ii.  c.  25.  ■.  40.  1  Ru«^  fSO, 
tnnl.  r.  ('.  4->.'S.  Wlicre  the  rciiiiiic  in  under  no  real  rain  I  at  the  time  of  muriage, 
111)  Bre   |.r.!-oii(,  l.in  wlir.  are  ivufTuni  iif  liie  previoun  cireumataneea,  will  not 

ihi'  ^'uilt  of  i)i<'..>.<lu<-li'>ii.    t'n..  Cir.  -JS'.i.  4'.<3.     Aa  10  aceenorie*  after  the  fact, 

vut'  (<>  l>t>  »rll  u^riTil.  iinrl  iruli'iii  lo  lie  beyond  all  doubt,  that  where  a  wocoan 
iir.ii,  .ir-l  miiFTii  /  !,■/  UTrt  A\f-  :'.  a  onin[»>teiit  wiinenn  spiinat  her  huBband  on  an 
?iit  Tt  Unit  olt'.'iK'.-,  .■^•-  riiii.  Kv.  M\  tMl.  Til.  and  (he  authoritiea  there  cited. 
pn>|->-i[iiin  liiiil  ulicre  the  i-onseniM  lo  tlie  marriage  after  a  forcible  abduction 
en<->-  i<  •'■in.illv  HilniJ-^-ilili-.  Kit-m^  to  utinit  of  aome  iloubt.  In  the  U«t  c«*e  of 
il  i\V,ik.>li.l.l  -I  l-.th  tl].-:il»liii-ii.in  nnd  Hie  marria|:c wpre  in  fact  volunUrv,  the 
,nM.i,t  I..  U.il.  Iiiivliii;  1»'<'n  obiniinil  liy  fniud :  but  it  wiu  held  that  the  fraud  in 
'Unl>'<l  ti>  i:r.:-.  ati'l  tlie  liulv  nii.->  upon  ihal  ground,  il  ia  conceived,  admillrd  ■■ 
a  ■)fDiii<l  till'  liii'UiMil.  A  >i»ii1>I  iiftcrnanit  arone  whether  the  marriage  in  that 
1  mini  iir  iii'l,  whiili  lifl  to  tin-  brinpinjt  in  a  bill  lo  annul  it,  though  the  prerail- 
.ion  Hrn'm^  ili''  pnifi-^iion  Mivniinl  tn  bi'  Ibat  I  lie  marriage  wa«  ipaa /<>>«  *niil,  aa  a 

*  pn-iir...!  l,y  li.ri-,' :  in  wliii'h  view  of  ilie  cii«'.  Ihe  admimion  of  the  wife's  eW- 
ould  not  \*  811  milliority  uj-on  lli(>  r|iie»tion  one  way  or  Ihe  other.  One  accnont 
Iriui  *iuti->  ili^ii   Iliilloi-k.    EI..  cl<i-biriil  ibul.  even  aiMuming  the  marriage  lobe 

•  ir.iul'l  ailiiiii  iIm-  »i1i.i  .■virl.^ni'-'.  for  thiTi'  were  ewes  in  which  the  evidence  of 
u  vlniixil'li'  nguin>t  ilifir  hiii-liind-<.  and  he  enniijdereil  that  to  be  one  nf  then). 
tm  ill"-  pniic-ipli'  tliitt  11  wiHiKiti  limy  give  eviilence  ugain^l  her  buaband  in  tha 
a  petnimul  wi-imm  <lim.'  lo  ]i.T«i-lf.  il  do<>^  neero  that  the  wife  would  be  a  ODmp*> 
:n«a   in  a  pr<>-i->'iiije>ii   for  uUliii-iion,  oven   though  the  marriage  waa  valid. — 

act  of  4  &  .^  P.  and  M.  c.  K  i.  >vli<>lly  r.'].onle>l  hy  the  9  Geo.  IV.  c.  31;  aeet  XoT 
na^t<^  that  if  any  (kthxi  hliiiU  iinlnHftilly  lake,  or  caiwe  to  be  taken,  any  unma^ 
.  being  under  ilif  ii|>i-  of  -ixliiti  y»r>>.  nut  of  the  twnHeMionandagBinit  thewUI 
atlier  or  mothi-r  or  iinv  i-Hi.r  |»-n"in  linvmg  the  lawful  care  or  (Star^ge  of  iMfy 
wh  offender  ihall  l-e  vuiliv  of  11  nii-deine.mour.  and.  being  eon vtoted  IfaareaC  (jMii 
a  to  aufler  auch  puiiisbnu'nl.  by  linu  or  impriaoiunent,  or  by  both,  aa  tba  eMM 
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sixteen,  were  usually  upon  mercenary  views,  this  act,  besides  punishing  the 

seducer,  wisely  removed  the  temptation.    But  this  latter  part  of  the  act  is  now 

^2101     r^^^^^i'*^^  ^almost  useless  by  provisions  of  a  very  different  kind,  which 

J     make  the  marriage  totally  void,(5)  in  the  statute  26  Geo.  II.  e.  33.' 

III.  A  third  olfence,  against  the  female  part  also  of  his  majesty's  Bubjects,  bat 
attended  with  greater  aggravation  than  that  of  forcible  marriage,  is  the  crime 
of  rape,  rapt  us  mulierumy  or  the  eai*nal  knowledge  of  a  woman  forcibly  and 
against  her  will.  This,  by  the  Jewish  law,(f)  was  punished  with  death  in  case 
the  damsel  was  betrothed  to  another  man ;  and  in  case  she  was  not  betrothed, 
then  a  heavy  line  of  fifty  shekels  was  to  be  paid  to  the  damsel's  father,  and  she 
was  to  be  the  wife  of  the  ravisher  all  the  days  of  his  life,  without  that  power 
of  divorce  whicli  was  in  general  permitted  by  the  Mosaic  law. 

The  civil  law(i/)  punishes  tiie  crime  of  ravishment  with  death  and  confiscft- 
tion  of  goods ;  under  which  it  includes  both  the  offence  of  forcible  abduction, 
or  taking  away  a  woman  from  her  iriends,  of  which  we  last  spoke ;  and  alao 
the  present  offence  of  forcibly  dishonouring  them  ;  either  of  which  without  the 
other  is  in  that  law  sufficient  to  constitute  a  capital  crime.  Also,  the  stealing 
away  a  woman  from  her  parents  or  guardians,  and  debauching  her,  is  equally 
penal  b}'  the  emperor's  edict,  whether  she  consent  or  is  forced:  ''«iiw  volentUfU^ 
sive  nolentibus  7nulicribuSy  tale  /acinus  fuerit  perpetratum"  And  this,  in  order  to 
take  away  from  women  every  opportunit}' of  offending  in  this  way;  whom 
the  Koman  law  supposes  never  to  go  astray  without  the  seduction  and  art  of 
the  other  sex :  and  therefore,  by  restraining  and  making  so  highly  penal  the 
solicitations  of  the  men,  they  meant  to  secure  effectually  the  nonour  of  the 
women.  ^<  Si  enim  ipsi  raptores  metUy  vel  atrocitate  pcence,  ab  hujusmodi  facinmt  u 
tempera verinty  nuUi  mulicriy  sive  volenti ,  sive  nolenti,  peccandi  locus  relinqueUr; 
quia  hoc  ipsuin  velle  mulicrum,  ab  insidiis  nequissimi  hominiSf  qui  meditatur  ro- 
*'>11 1  i^''*^''^  induvitur.  *JVisi  etenitn  earn  solicitaverit,  nisi  odiosis  artilms  circum- 
J  venerity  non  faciet  earn  vclle  in  tantum  dedecus  sese  prodereJ*  But  our 
English  law  does  not  entertain  quite  such  sublime  ideas  of  the  honour  of  either 
sex  as  to  laj*  the  blame  of  a  mutual  fault  upon  one  of  the  transgressors  only; 
and  therefore  makes  it  a  necessary  ingredient  in  the  crime  of  rape  that  it  most 
be  against  the  woman's  will. 

Eape  was  punished  by  the  Saxon  laws,  particularly  those  of  king  Athel- 
stau,((r.)  with  death ;  which  was  also  agreeable  to  the  old  Gothic  or  8ctndi- 
navian  constitution. (x^  J^ut  this  was  aflerwards  thought  too  hard;  and  in  its 
stead  another  severe  nut  not  capital  punishment  was  inflicted  by  William  the 
Conqueror,  viz.,  castration  and  loss  of  eyes  ;(y)  which  continued  tillafler  Bricton 
wrote,  in  the  reign  of  Jlenry  the  Tlnrd.  But,  in  order  to  prevent  malicioM 
accusations,  it  was  then  the  law  (and,  it  seems,  still  continues  to  be  so  in  apposl' 
of  rape)(;r)  that  the  woman  should  immediately  af^cr,  ^*dum  rtcens  fuerit  Bci^ 


(•)  Soo  iMMik  i.  pMge 437,  kc.  (•) Stienih. de  jmr  Ammi.  L I^ cl 

(*t  l»tfut.  xxil  'J:>.  (V)  LL.  GuU.  Omg.  c.  IV. 

(• )  r  fml.  9.  lit.  l:{.  (•)  1  lUL  P.  C  CO. 
(•r)  Hructou.  /.  3,  c.  2^. 


rIiuII  award.    This  claust^  was  framed  for  the  purpose  of  meeting  such  a  CSM  •■  thst  of 
Waketii'ld. — Cii  ITTV. 

^  Such  a  niarriajsc.  if  voluntary  on  the  part  of  the  female,  that  is,  not  procured  hjfoK*^ 
or  fraud,  would  not  now  he  void, — it  having  been  hold,  after  much  doubt  entertunea 
upon  th(>  point  among  the  profossion,  (soe  L)oo  v«.  Price,  1  M.  &  R.  683,)  that  the40to> 
IV.  c.  7(>  legalizes  marriages  which  would  otherwise  have  been  void,  under  the  26  Geo. 
II.  c.  o3,  on  aorount  of  the  minority  of  the  parties  and  the  non-consent  of  parents.  ^ 
Hex  vs.  Hirmingiuim,  2  M.  &  U..  S  \i.  &  (MID.  and  the  judgment  of  lord  Tentenifn  therrin. 
The  now  act,  however,  ])rovi<les  (sect.  "Zli)  that  if  any  valid  marriage  solemniied  by  lieeni* 
shall  he  iiroouro<l  by  a  party  to  sucli  marriage  to  be  solem nixed  oet ween  pereontonf  or 
both  of  whom  ithall  he  under  age.  by  means  of  false  swearing  to  any  matter  to  which  n^ 
party  is  required  personally  to  depose,  all  the  proi)erty  accruing  from  the  marriage i^ 
be  forfeited,  and  shall  be  secure<l  for  the  benefit  of  the  innocent  party  or  tk$umi^^ 
marriage.  The  latter  words  elearly  show  the  intention  of  the  legislature  nof  to  rewkf^ 
marriage  void:  for  the  words  "isMie  of  the  marriage"  in  an  Act  of  Fuiiament  tt>^ 
mean  lawful  issue,  which  they  could  not  be  if  the  marriage  wm 
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fi^itim"  f{o  to  the  next  town,  utid  there  moke  dUcoverv  toMino  credihlo  uontan 
of  the  injur;  she  hu  MiffLicd,  ami  arti'rwardu  BhoulJ  acquaint  the  h\^  con- 
■utble  of  the  hundred,  the  ('ori|iit'nt.  aad  th«  ibcriff  witli  tho  outraj|ie.(if )  This 
aeems  to  L-orreApond  io  actiu'  dvfO^e  with  the  latrs  of  iScolland  uiid  Anif;on,(b) 
which  require  that  complaint  must  be  tnitdo  n-ithin  twcDty-tbor  huara;  thon){)i 
afterwards,  by  sUtate  WeMm.  1.  c.  IS.  iho  tiaiu  of  limilntion  in  K»t{l<"><l  was 
extended  to  forty  dajrs.  A  r  prcwnt  ihrre  in  no  lime  of  limilntion  lix<-d ;  lor  n» 
it  is  usually  now  punished  l>y  indiuLmoni  at  ihv  suit  of  the  kin);,  the  maxim  of 
Uw  takes  place  that  n»Uum  Icmpiu  oceurril  regi;  but  the  jur^-  will  rarely  girii 
credit  to  a  stule  compluiiii  During  tlio  former  tieriod  also  il  wuii  held  fur 
Uw(et  that  the  woman  (by  vonsonl  of  the  jud){e and  her  parvnte)  uitfht  rodeviu 
the  uHendur  from  the  execiilion  of  his  sriitenco  by  accepting  bini  tor  her  bna- 
band,  if  he  also  was  willintf  \v  ni;roc  to  the  oxcluinjfe,  but  not  othorwiee. 

•In  the  a  Edw.  1..  by  thi-  Kiiitutc  We"im.  1,  c.  13.  the  punishment  of  i-mio 
rape  was  much  mitigated;  t)i<- ritTonio  ili><-lf  of  ravi»hin|;uiliui)M:l  within  I-  -  - 
af[e,  (that  is,  ricv/Myearso)^,!  lithcr  witli  her  iimiH'nt  or  without,  or  of  any  otlivr 
woman  afcainst  her  will,  be  jni;  rcduci-d  to  a  tn-HpSHs,  if  nut  prosecuted  hyapprul 
within  forty  days,  and  subji.  iiiig  the  oflWidiT  only  to  two  yeara'  iupriM>nu)eiit 
and  a  fine  at  the  kine's  uilt.  But,  this  lenity  bciujjjt  prod n dive  of  the  meat 
terrible  consequoncee,  it  who  in  ten  years  afterwards,  lU  Kdw.  I.,  found  Dei:ea- 
•ary  to  make  the  offence  uf  forcible  rape  fclonv.  by  statute  Weslm.  2,  c.  84. 
And  by  statuU  18  Eliz.  c.  7,  >i  i*  ii>.i<l«-  I'l-Iuny  w'itlMiul   h.-in'til  of  i'IiT;;y ;  as  is 

also  the  abominable  wickc'li      -    'I       ^    :  r     ,    :  _-    n.  :    .!  i     i-    n,.   noman 

child  under  the  a^eof  tei>  i.-ntis 

immntfrial,  as  by  reason  o!  .      ^.       itiind 

dii^Ti'tion.  Sir  Jliitthcw  Hale  is  indecif  of  opinion  tliat  such  pnrHigate  actions 
committed  on  an  iiitaiit  under  the  ajre  of  taelve  years,  the  ago  of  female  discre- 
tion by  the  common  law.  either  with  or  without  consent,  amount  to  rape  and 
fi-luny.  af  well  since  us  bclbro  the  statute  of  queen  Elizabeth  -Jd)  but  that  law 
haf  in  ircneral  been  held  only  to  extend  to  infants  under  tnt,  though  it  should 
»«fm  that  damsels  between  tea  and  twelve  are  still  under  the  protection  of  the 
(latutc  Wentm.  I,  the  law  with  rcs|>ect  to  their  seduction  not  having  been 
sltirud  by  either  of  the  sitbsei]uent  statutes.' 

A  male  infant  under  the  a>ce  of  fourteen  years  is  presumed  bv  law  incapable 
to  commit  u  rape,  and  therefore,  it  seems,  cannot  be  found  guilty  of  it.  For 
thoui^h  in  other  felonies  maliHn  tvpplia  ceialem,  as  has  in  some  cases  been  shown, 
?et.  as  to  this  particular  species  of  felony,  the  law  supposes  an  imbecility  of 
Iwily  as  well  as  mind.{e,' 

The  civil  law  seems  to  suppose  a  prostitute  or  common  harlot  incapable  of 
inv  injuries  of  this  kindi(  f)  not  allowing  'any  punishment  for  vio-  rvaiq 
Ist'int'  the  eliastiiy  of  her  who  hath  indeed  no  chastity  at  all.  or  at  •■  '** 
l>-i>t  huih  no  ro}^rd  to  it.  Hut  the  law  of  England  does  not  judge  so  hardly 
■>i  ■.ff.-niUr'  HI  to  cut  off  all  ojijMirtunity  of  retreat  even  from  common  strum- 
[x't«.  and  to  Ireut  them  as  never  eapubio  of  amendment.  It  therefore  holds  it 
lo  l>e  fVlonv  to  fiircc  even  a  I'oncubiuo  or  harlot ;  because  the  woman  may  hare 
funtaken  that  unlawful  course  of  lite:(9)  for,  as  Bracton  well  obaervee,(A)  "Ucet 
wurrtru  fHrril  nnlta,  crrte  tunc  temporii  non/uit,  cum  rtelamando  nequUim  ejtu  eo»- 
tnlirf  nnluil." 

As  to  the  material  facts  requisite  to  he  given  in  evidence  and  proved  upon  an 
iodictmeiil  of  rajie,  tliey  are  of  such  a  nature  that,  though  necessary  to  be 

!',  suii.ii.ii.ui.  {r)Vd.*.t.B.  r/.n.%». 

ri  <:■■■•  I.  II.  r  a.    Snrt  (.!.(.».  i(:lll.iFCa»    1  ll»fe.  P.  C  IM. 


'  But  DOW.  bjr  Btat.  4  A  5  Viet.  c.  5G,  *.  .1.  ihi-  puniiihmcnt  of  death  ii  repeal^  and 
Umnapovtaiion  for  life  i>  KuWiiiut^d  for  both  Ihc  otfenciH  of  rape  and  rams]  knowledfs 
V  1  firl  under  tea  j<>an  of  agf,  for  wliich  penal  scnrilude  maj  now  be  substituted.— 
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known  and  settled  for  the  eonviction  of  tlie  guilt}'  and  preservation  of  the 
innoeent,  and  therefore  are  to  he  found  in  Hueh  criminal  trcatiBes  as  dlKcourM 
of  these  mattcx*s  in  detail,  yet  they  are  highly  iiuproper  to  be  publicly  discD8sed, 
except  only  in  a  court  of  justice.  I  shall  therefore  merely  add  upon  this  head 
a  few  remarks  from  Sir  Matthew  Hale,  with  i*egard  to  the  competency  and 
credibility  of  witnesses;  which  may,  saluo pudore,  bo  considered. 

And,  tii'st,  the  parly  ravislied  may  give  evidence  .upon  oath,  and  is  in  law  • 
competent  witness;  but  the  credibility  of  her  testimony,  and  how  far  forth  pbe 
is  to  be  believed,  must  be  lefl  to  the  juiy  upon  the  circumstances  of  fact  that 
concur  in  that  testimony.  For  instance:  if  the  witness  be  of  good  fame;  if 
she  presently  discovered  the  otfonco  and  made  search  for  the  offender;  if  the 
party  accused  fled  for  it ;  these,  and  the  like,  are  concurring  circumstances 
which  give  greater  probability  to  her  evidence."  But,  on  the  other  side,  if  she 
be  of  evil  fame,  and  stand  unsupported  by  others;  if  she  concealed  the  injuiy 
for  any  considerable  time  after  she  had  opportunity  to  complain ;  if  the  place, 
where  the  fact  was  alleged  to  be  committed,  was  where  it  was  possible  she 
*9iil  ^^^ftij'^^  have  been  heard,  and  she  made  no  oiitcrj* ;  these  and  the  *like 
■'  circumstances  carry  a  strong  but  not  conclusive  presumption  that  her 
testimony  is  false  or  feigned.*® 

Moi'cover,  if  the  rape  be  charged  to  be  committed  on  an  infant  under  twelve 
years  of  age,  she  may  still  be  a  com])etent  witness  if  she  hath  sense  and  under 
standing  to  know  the  nature  and  obligations  of  an  oath,  or  even  to  be  sensible 
of  the  wickedness  of  telling  a  deliberate  lie."  Kay,  though  she  hath  not,  it  is 
thought  b}'  Sir  Matthew  llale(/)  that  she  ought  to  bo  heard  without  oath,  to 
give  the  court  information ;  and  othei-s  have  held  that  what  the  child  told  her 
mother  or  other  relations  may  be  given  in  evidence,  since  the  nature  of  the  cam 
admits  frequently  of  no  better  ])roof.  But  it  is  now  settled  [Brazier*s  case, 
before  the  twelve  judges,  P.  19,  fieo.  III.]  that  no  hearsay  evidence  can  be  given 
of  the  declaration  of  a  child  who  hath  not  capacity  to  be  sworn,  nor  can  soeb 
child  be  examined  in  court  without  oath  ;  and  that  there  is  no  determinate  age 
at  which  the  oath  of  a  child  ought  cither  to  be  admitted  or  reiected.  Yet, 
where  the  evidence  of  children  is  admitted,  it  is  much  to  be  wished,  in  order 
to  render  their  evidence  credible,  that  there  should  be  some  concurrent  te!«ti- 
mony  of  time,  j)lace,  and  circumstances,  in  order  to  make  out  the  fact;  and 
that  the  conviction  should  not  be  grounded  singl}'  on  the  unsupported  acoa- 
sation  of  an  infant  under  years  of  discretion.  There  may  be,  therefore,  in 
many  cases  of  this  nature,  witnesses  who  are  competent,  that  is,  who  may  be 
admitted  to  be  heard,  and  yet,  after  being  heard,  may  prove  not  to  be  credible 
or  such  as  the  jury  is  bound  to  believe.  For  one  excellence  of  the  trial  hr 
jury  is,  that  the  jury  are  triei*s  of  the  credit  of  the  witnesses,  as  well  as  of 
the  truth  of  the  fact. 

(<)  1  Hill.  p.  C.  634. 


^^  But  the  rule  rof^poctin^  the  time  that  clni^es  before  the  provecutrix  complains  will 
not  nnply  where  there  is  a  g(K)<l  reason  for  the  delay,  bb  that  nhe  was  undcv  the  control 
or  intiuenced  hy  fear  of  her  ravisher.  1  East,  P.  C.  445.  And  bo  all  other  general  nile^ 
as  they  are  diKluoed  from  cireiimstaiioes.  nuittt  yield  when  they  appear  to  be  unsafe  ^idfi 
to  the  discovery  of  truth.  The  state  and  ap]H'arAnco  of  the  prosecutrix,  marks  of  w 
lence  u]x^n  her  person,  and  the  torn  and  disonlered  state  of  her  dress  recentij  after  the 
transjiotion,  at  the  time  of  complaint,  are  material  circumstances,  which  are  always  ad- 
missible in  evidence.  See  2  Stark.  241.  If  the  prosecutrix  be  an  infant  of  tender  vftr^ 
the  trfu^e  of  her  account  recrently  ^ixon  seems  to  be  admissible,  for  it  iaof  the  highest 
imi)ortance  to  ascertain  the  acmrnnf  of  her  recollection,  ( Eust^  P.  C.  443.  Stark,  on  Eri- 
dence,  part  iv.  120^;)  hut.  in  2  Stark.  Hep.  241,  \\\yoii  an  indictment  for  an  attempt  to 
commit  a  rape  upon  an  adult,  Ilolroyd,  J.,  held  that  the  parlievlarMot  the  com|jMint 
made  by  the  prosecutrix  recently  after  the  ii\jury  were  not  admissible  in  endenee.  In 
the  case  of  the  death  of  the  prosecutrix,  her  depositions,  taken  before  a  magiatrale,  are 
admissible,  though  not  authenticated  by  her  signature.    2  Leach,  854,  996. 

"  When  the  child  does  not  sutliciently  understand  the  nature  and  obligation  of  an  oath, 
the  judge  will  ])ut  off  tiie  trial,  for  the  child  to  be  instructed  in  the  mean  time.    Bac 
Abr.  £vid.  a.  Leach,  430,  n. — CairrY. 
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•"It  IB  true,"  Mys  thislMnnNl  jodgo,(j')  "that  rajio  in  it  moat  dotMt-  rM|5 
Able  crime,  snd  therefore  ought  Hcvoreiy  atid  iiiiparliullj-  lo  Lu  [mniahfid  ■- 
with  death ;  but  it  mnst  be  remoiuhertsti  ttiat  it  in  an  a(!vuution  oaiiy  to  be  tnndoi 
hard  to  be  proved,  but  harder  lo  bi>  dofendud  by  the  party  aouaoed,  tb»U|{li  Inao- 
eent."  lie  then  relate*  two  voiy  exlrn ordinary  rases  ot  malidouti  nroMi^cutioii 
for  this  crime  that  had  hapi<vTK-'l  within  hie  own  obeorvalion,  and  coiidudiM 
thou: — "I  mention  these  instiiMcro  ihut  womay  bu  tho more cantioait  u)H>n  trials 
of  offences  of  this  nature,  wluTi-in  llir  t^imrl  and  jury  may  with  so  much  vase 
be  impoKcd  upon,  without  irreiit  (.':ir<!  luid  vi^^ilunce,  ihv  hdnouanowi  of  the  ufTv^xre 
many  times  transporting  the  juiljice  iiml  jiir^'  with  m>  much  iniligitalion  that  they 
are  over-hastily  carried  on  to  tlif  (.-••» victioii  ol'  the  |>et«on  acou^  thereof  by  tb'e 
confident  testimony  of  eomeUiues  tiilnc  noi.1  maticioue  witnoasea." 

IV,  What  has  been  here  '..l-Btir^od,  cmpocially  with  r*irard  to  the  luannerof 
proof,  which  ought  to  be  ro<'rc  clcttr  in  proiiortion  as  the  orimo  is  the  more 
detestable,  may  be  applied  t->  unothrr  otfoiice  of  a  still  deeper  malignit}', — the 
in&mous  crime  againtt  natW;  committed  utthor  with  man  or  beast;  a  crime 
which  ought  to  be  strictly  and  ini{>artially  proved,  and  then  as  stric-tly  and  im- 
partially punished.  But  it  if  »n  offaucu  ol'  wi  dark  a  nature,  eo  caaily  charged, 
and  the  negative  so  difficult  to  \n>  provi-d,  thnt  llif  ui^UHati'm  Kliimld'be  oliturly 
made  out;  lor  it' false,  it deseivoM  u  |iuiiinLiiii-nl  inforiur  otilv  to  that  i>4' thi>  crime 
itaelf. 

I  will  not  act  so  disagreeable  a  part,  to  my  readen  as  well  aa  mvaeU^  aa  to 
dwell  any  longer  upon  a  subject  the  very  mention  of  which  ia  a  aitgrace  to 
human  nature.  It  will  be  more  eligible  to  imitate,  in  thia  respect,  the  delicacy 
of  our  Kiii^liNh  law,  whicii  treats  it  in  its  very  indictments  as  a  crime  not  fit  to 
tfe  numi'd;  ••  /i^cr.itiim  illuJ  horribile,  inler  Christ ianos  now  BOFnin(ini^um."(A)  A  taci- 
turnity obstrved  likewise  by  the  edict  of  CouHtantius  and  Constana  :(/>  "«<6isce/ui 
at  iJ.  qaii'l  non  firoficit  scire,  jubemus  insurgere  leges,  armiiri  jura  'ghidto  r»i}jo 
ultvr-.  ul  eJ'i/uisiti^  fHrnisnul/tliinlur  infiimes,  i/ui  sunt,  vel  qui  futuri  sunt  rei."  '■ 
Wliiili  \v&t\*  rae  to  adil  a  word  concerning  its  punishment. 

Tim  the  voice  of  nature  and  of  reason  and  the  exprew  law  of  Godfni)  deter- 
mined t'>  )>(.'  utpiiul.  Of  wliieb  we  have  a  signal  instance  long  before  the  Jewish 
difl[H'n-<:tiiun  by  the  iK'Ntruclion  of  two  cities  by  tire  from  heaven  ;  su  that  thia 
ii  a  universal,  not  merely  a  provincial,  precept.  And  our  antient  law  in  some 
dfirn-i'  iniiiate<l  this  piiniiihuicnt.  by  commanding  such  miscreants  to  be  burned 
ta  di'utli.i  II I  tli"Ugh  rletuio)  nays  they  should  be  buried  alive;  either  of  which 

Kjiii-btneiil!<  was  inditferenlly  used  for  this  crime  among  the  antient  GothB.(p) 
ut  now  the  f^eiier.il  punishment  of  all  felonies  is  the  same,  namely,  by  banging; 
ui'l  till''  iilTt'hi'e  ibeint;  in  the  limes  of  ]>o])ery  only  subject  to  ecclesiastical  cen- 
fan-'  wits  m«<le  lelmiv  without  benefit  of  clergy  by  statute  'Ih  Hen.  VIII.  c.  6, 
rrvivi-l  ami  lonfimied  by  h  Elijt.  c.  17.  And  the  rule  of  low  herein  is,  that 
if  l-'th  are  arrived  at  veiirs  of  discretion,  agenfes  ft  consenlienti'S  pari  ptrna  ptec- 
ks'uru/, 

Tlie-e  are  all  the  felonious  offences  more  immediately  against  the  personal 
v<-Qril_v  of  the  subject.  The  inferior  offences  or  misdemeanours  that  fall  under 
tiki*  beai)  are  lif^iiiiltf,  liattiTit'g,  inniniUng,  false  imprisonment,  and  kiJnapping. 

V.  VI.  VII.  With  regard  til  the  nature  of  the  three  first  of  these  otfencoaio 
lentrat.  I  have  notliiiig  further  to  add  to  what  has  already  been  obser\'ed  in 
ih*-  pret-oiini;  bfmk  of  these  eonimontarios.(r>  when  we  consider  them  as  privato 
■■n.niTH  or  civil  injuries,  for  which  a  sotisfuctjon  or  remedy  is  given  to  the  party 
iCL^eVfi.  But,  tukeii  in  a  jiublic  light,  as  a  breach  of  the  king's  peace,  an 
alfniTit  to  his  government,  and  a  damage  done  to  his  subjects,  they  are  also 
io'li- tabic  and  punishnble  with  lines  and  imprisonment,  or  with  other  igno- 
Dinixus  corjfiral  |H'nultics,  where  they  are  committed  with  any  veiy  atrociouB 
iln*ii^u«)  as  in  ease  of  an  asMtult  with  an  intent  lo  murder,  or  witD  to  intont 

i;  L.  I. »"«, 

^1  aunk^  jHt  *«.  t  ^  a.  ft 

^>rMi.an.  r)SH)«kiiL>im 
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*2171  ^  commit  cither  of  tlio 'crimes  Inst  spoken  of;  fbr  which  intentional 
-'  nssuultt),  in  the  two  last  cnses,  indictments  are  much  more  usual  than  t'ur 
the  absolute  porpctnition  of  tlic  liicta  tliemselvea,  on  account  of  the  difficnltf  of 
proof  J  or,  when  uoth  parties  are  eonseiitinfr  to  uii  nnnatural  attempt,  it  is  n^ual 
not  to  charge  Any  assault,  but  that  ono  of  them  laid  hands  on  the  other  with  in- 
tent to  commit,  and  that  the  other  permitted  the  same  with  intent  to  suffer,  the 
commisBion  of  tho  ahominabie  crime  before  mentioned.  And  in  all  these  caM■^ 
besides  heavy  fine  and  imprisonment,  it  is  usual  to  award  judgment  of  the  pil- 
lory." 

Thero  is  also  ono  species  of  battery  more  atrocious  and  penal  than  the  mt 
which  is  the  beating  of  a  clerk  in  orders  or  clergyman,  on  account  of  tho  refli>CCt 
and  reverence  due  to  bis  sacred  character  as  the  minister  and  ambussadorof 
peace.    Accordingly,  it  is  enacted,  by  the  statute  called  articuU  cleri,  9  £dw.  II. 


c.  3,"  that  if  any  person  lay  violent  hands  upon  a  clerk,  the  amends  for  tb« 
pence  broken  shall  be  bcfoi-o  the  king,  that  is,  by  indictment  in  the  kinjri 
courts;  and  the  assailant  may  also  be  sued  before  tne  bishop,  that  excommnoi- 


cation  or  bodily  penance  mav  he  imposed,  which  if  the  offender  will  redeem  )>t 
money,  to  be  given  to  the  bishop  or  tlie  party  aggrieved,  it  may  be  sued  for  before 
the  bishop:  whereas,  otherwise,  to  sue  in  any  spiritual  court  for  civil  damajrM 
for  the  battery  falls  within  the  danger  oi pTa'munire.(t)  But  suits  are,  and  sIk'bi'B 
were,  ullowahle  in  the  spiritual  coiirt  for  money  agreed  to  be  given  as  a  commu- 
tation for  penuiice.(u)  So  that  upon  the  whole  it  appears  that  a  person  guilty 
of  Bueh  brutal  behaviour  to  a  clcrgj'maii  is  subject  to  tliree  kinds  oi'  prosccuIioD, 
all  of  which  may  he  pursued  lor  one  and  the  same  offence:  an  indictment  for 
the  breach  of  tho  king's  peace  by  such  assault  and  battery;  a  civil  actioator 
*"^181  ^''^^  special  damage  sustained  by  the  party  injured;  and  a  suit  *in  the 
~  J  ecclesiastical  court,  first  pro  correctinne  et  salute  onima,  by  enjoining  pe- 
nance, and  then  again  for  such  sum  of  money  as  shall  be  agreed  on  for  laiinf 
off  the  penance  enjoined ;  it  being  usual  in  those  courts  to  exchange  their  spirituu 
censures  for  a  round  eom|)ensation  in  money ,(i')  perhaps  because  poverty  it 
geneiidly  esteemed  by  the  moralists  the  best  medicine  pro  talute  atimw. 

VIII.  The  two  riimaining  crimes  and  offences  against  the  persons  of  his  ma- 
jesty's subjects  are  infringt'mcnts  of  their  natural  liberty;  concerning  the  lii>t 
of  which,  yitfse  impris'mmi-nt,  its  nature  and  incidents,  I  must  content  myself  wiib 
referring  the  student  to  what  was  observed  in  the  preceding  volume^ic)  when  «e 
considered  it  as  a  mere  civil  injury.    But,  besides  tho  private  satistaction  gir<.>D 

('I  -i  [ntl.  4n  EJi>.  (•)  t  nnll.  Hn.  »H. 

CI  ArtK.  (■(.  r.  ?ilw.  IT.  c.  4,  F.  S.  n.  M.  (•)  Sn  tuDk  &l  f.  IST. 

"The  Iluni^'llm<'^t  of  jiillnry  is  now  tnkon  avrny  by  the  SG  Geo.  HI.  c,  13X.  In  etM« 
of  ausaultn  of  a  very  spfiriivuteil  niitt[ii>,  tlio  iiuniHhment  of  whipping  has  be*n  inlirte^ 
in  addition  lo  Ihnt  of  iin|iriM>iimt-iil  and  tiiiUine  sureties  for  good  behaviour.  1  Bum.  J. 
24thc<l.  2:tl.  1  blust.  r.  C.  4IH}.  Thi- 3  (ieo.  IV.  c.  114  inOicta  a  !even>r  punii>hnitnt  oi 
portoii!  guilty  of  u«><;mllii  thi^rt-in  jmrtii^ularly  described.  In  cues  where  the  oSrot* 
more  immeihatcly  nflWti  the  individunl.  ilie  defen'Jnnt  is  ramctlmei  pernutted  Iht  ih( 
court,  even  atU-r  conviction,  to  sjienk  with  the  proseeutor  before  hit  judiiinent  is  yt^ 
nounced,  and  a  trivial  iiuiii!<hmcnt  ((leiu'rally  n  nne  of  a  shilling)  iainflictrd^  if  thepra*^ 
entor  deelfflren  hiniself  satisfied.  7W.  'if\.i,  'AM,  And  where,  in  a  case  of  indietnienl  for 
ill-treulinti  a  parish  Hi)]irentiee,  n  security  for  the  fair  oxpen$ee  of  the  prosecutioD  li*l 
Ihh-ii  fdreii  by  the  defendunl,  after  convioiion,  u|)ou  an  understMnding  thst  the  rrurt 
would  alutle  the  periml  of  hix  inipriHonment,  the  security  wna  lield  to  t>e  good,  u)«n  tb* 
|!ruund  thai  it  woo  given  with  the  Kimetion  of  the  court,  and  to  be  considered  a«  )iarl  uf 
the  punishment  suiferetl  liy  the  liefendant  in  expiation  of  bis  offence,  in  aJditioa  to  the 
im]irisnniiienl  iiillictivl  on  him.     11  Ennl,  4ti. — Cuirrr. 

"  Thin  net  is  ri'|>eRli^d.  so  far  m  relates  to  laying  violent  hands  on  a  clerk,  by  9  Geo.  IV, 
c,;U:  by  J  £t  of  which,  if  any  jii-n'on  shall  arrest  nny  eleTBVman  upon  any  civil  proc"* 
while  he  t>hall  be  jH-rlorniing  divine  service,  or  shall,  with  the  knowledge  of  such  pewBi 
lie  going  to  perform  the  ssiue,  or  rrlurninj!  from  the  (lerfonnance  thertior,  evety  iw* 
oHender  nhall  lie  guilty  of  a  misdeiiieimour,  and.  being  convicted  thereof,  shall  taX" 
such  punishment,  by  fine  or  imprisonment  or  by  both,  •«  the  court  ahall  amrd.  TbeH 
Edw.  III.  c.  5.  and  1  Itic.  II.  c.  15,  upon  the  same  subject,  are  alio  rapealed  by  tbaaW 
act.    The  arrest,  if  not  on  a  Sunday,  would  t>e  good  in  law.    Wats.  o.  34.— .CtetnT. 
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to  the  individiuil  by  sctioD,  lh«lawBl>odemaDdBpDblio7»Dg«iiicflforthe  breftoli 
of  ih«  kiu)('8  peace,  for  the  Iob8  which  the  atate  atutains  by  the  confinement  ot 
one  of  ita  membent,  Bod  for  the  infhngement  of  the  good  order  of  sooie^.  Ve 
have  aeen  belbre(x)  that  the  moat  atrociooa  degree  of  this  offence,  that  of  mimI- 
ing  any  aabjett  of  this  realm  a  priaoner  into  parta  beyond  the  aeaa,  whereby  he 
is  deprived  ut'  the  Iriendly  aeaiatant^e  of  the  laws  to  redeem  him  from  anch  hia 
captivity,  ia  puniahed  with  the  pains  of  prctntMnire  and  incapacity  to  hold  any 
office,  without  any  posaibilitj  i>i  jiiir-ti.>[i.(^;  Aii'i  wt<  niuy  oImi  udd  that,  l>y 
statute  43  Kliz.  c.  13,"  tocarry^>i>y  murliy  turco  uutof  tltc  four  norlhiTD  coon tjea, 
or  imprison  him  wiLhin  the  B:itiM  .  tii  urdvr  to  ran«(>m  him  or  make  spoil  of  bis 
person  or  goods,  is  fulony  witliiui  h.-rnflt  nl"  ch-rRy  in  tlic  prin<.-i{>iilN  nnd  all  *o- 
ceswirieH  bitlbro  the  litct.  Infiii'ii  <l<'i;ri!<.-!i  ut'lln'  ounuT  (jl!i.'tic«  ul*  IsIm;  imprisun- 
meot  are  also  punisliable  by  iij<Im  inicnl,  (like  ]i.-Miiulln  and  hat(tinL>s,)  and  Uui 
delinquent  may  be  hood  and  iiii)<ii>i<iit'>J  n)  Ai»J.  iiid^-L-d,(iif  ihure  can  be  uo 
doubt  but  that  all  kinds  of  ci'iim-  uf  a  public  n^lurc,  all  distnrbancc*  of  tlie 
peace,  all  oppressions  and  other  iniuJomouhours  whatsoeTor  of  a  notoriously 
evil  example,  may  be  indicted  st  ilu'  »iui  oIUh-  kin^f. 

*IX.  The  other  remaining  otlvnri',  that  ■>!'  kidnappint),  bring  the  r»<n(i 
fitrciblo  abduction  or  stealing  uuuy  of  a  man,  woman,  or  child  fWjm  I-  ~ 
their  own  country  and  sending  liiii'ii  iulu  anothur,  was  ca^dtal  by  tite  Jewiah 
law :— >'  lie  that  stcaleth  a  mau,  ami  hi-I1v11i  him,  or  if  he  bo  found  In  hIa  hand, 
he  shall  surely  be  put  todeaili  <  j  S-i.  likini-o.  in  ihi?  livti  Uw  thu  offenee 
of  spiriting  away  and  stealing;  <  i.  u  i  .  ..  ;  .  .  ii.  t.  !..<  'i  a  i  -  .  i...  ,  ,  /..im  aiid 
the  offenders  plagiarU,  was  pi  n  iMy  a 

very  ln'inouM  eriiuo,  as  it  ri'liM  ■    mlii* 

tounlry,  uiid  may  in  its  eoiisoiiiiL'iiuus  b«  jiroductivi;  of  the  most  uruul  and  din- 
»j,Tit-ubk'  hardcliips ;  and  thcrt^furo  tlie  coniniun  law  of  England  has  puitishcd  it 
Tith  tini',  im prison nitnt,  and  pillory.'*  And  also  the  statute  11  &  l'£  W.  111.  c. 
',  llioii^li  priiii'i[iully  inlundi-d  against  piraleH,  has  a  clause  that  c.\U.-nds  to  pro- 
Tent  the  leaving  uf  BUch  perKuns  abroad  as  arv  thus  kidnapped  or  spirited  away, 


"  K.-iHiili-l  liy  7  4  8  (Jeo.  IV.  c.  27:  but  nee  ni  Cur.  II.  r.  2,  which  prohibits  the  wnd- 
iag  nf  niiy  Hrili^h  Mulijecl  lo  any  fureijin  j>ri-on. — ('hiitv. 

"  WliiTi'  s  eliilii  is  Hiiili'ii  Ibr  ihf  suko  <i(  its  clotli«'.  it  i»  llio  «aine  iiprrivs  of  felonj  aa 
if  till'  i'l'>lli<->  were  stolen  witliout  the  eliiUI.  But  it  esnnot  be  conaiil«^re<l  a  felony  wfane 
>  rl.il<l  1.  slol.'ti  an.1  not  <le]>rivoa  of  iu  clulhcs.  This  orime  would  in  g<>neral  be  an  a,t- 
cr>ijil--d  F|H'i  [•■:•  (if  rulse  ini]>risouin<-nt :  but.  without  referring  it  lo  tital  cliusof  olTeners, 
>WHlin)t  B  •hil-l  Trom  iln  iiureTilH  is  an  act  00  shorkiiiji  snil  horrid  that  it  would  be G«n- 
•ultT—l  I  he  hifiliii't  niisili-ineiiiicnir.  jiunishublc  by  liiiennil  ilnprUonment,  ujion  the  same 
|inn''i|>l»>  oti  wliieli  ii  vrus  deeided  to  l>e  a  mi^den)ellnour  tu  ileal  a  doad  body  from  a 

Sti^inic  eliitdri'ii  K»s.  by  .^4  l.!eo.  III.  c.  Itll.  punishuble  M  in  ca«^  of  ^rand  larceny  : 
i-it  liiat  ntuliili'  i*  now  r<'|<ented.  by  'J  (ren.  IV.  o.  31  :  by  {  '2i  of  whii'li,  "if  any  penon 
'l»*]|  roaliiiciu-ly.  eidier  by  furee  or  fraud,  lead  or  lake  awiiy,  or  decoy  or  entice  away,  or 
4-tun.  any  iLiliI  uhiIit  the  iip>  nf  len  years,  with  intent  lo  de|irive  the  jiarent  or  pa- 
rpDli,  or  uny  oth'T  [,>'r~o[i  ]ijiviii>t  the  lunTul  eure  or  eliiirpe  of  sueh  child,  of  the  poaaea 
•ion  of  Hieli  r  hil<l,  i>r  n  ith  iiiteiil  to  Hteul  any  Hrlieie  ii]>on  or  bIkmiI  thu  person  of  aurh 
■hiliL  til  wbi>m-iMiiT  Huch  nrliele  may  Iwlong;  or  if  uny  iM-rson  shall,  with  any  auch  iii- 
>(it  H  al'irt-uxl,  n-ceive  or  liurUiiir  nnv  nuch  eliihl.  kiinwiii)!  ihu  aanie  lo  have  been,  by 
Urv  r,r  tnud.  I.-.I.  taken.  deo.<ye.l.  enliL-ed  uwikv.  or  .htuiite.!,  aa  hen-in  >>cfor<'  men- 
'■•■■a"! ,  i-T'Tv  >ui  h  ott''n'h-r.  mid  every  ixTwin  eoun'-i-llin)'.  Hiding:,  or  al>ettin)t  aiieh  of- 
i'ol-r.  •haU'l-'tiuilly  of  feUmy.  and,  l.einic  .-onviete.t  iher>-of.  shall  be  liable  to  be  Irana- 
)"rt»l  for  l)iv  term  of  „-\,n  ye;in>.  or  tu  )•<>  ini|>ri.-'«n.><l,  with  or  without  hard  labour, 
'f  my  term  not  eieeiilintt  iwo  yearn,  and.  if  a  iiinh-.  to  be  once,  tniri'.  or  thrice  publicly 
'T  ).n*Ai4-ly  wbipi>ed,  [if  tlie  eourt  kIisII  wi  think  tit.|  in  addition  to  such  inipriMinm«nt. 
i'liTulixl  aiways,  that  no  [lei^Miii  who  sliull  have  elaiined  to  be  the  father  of  an  iUcftt)- 
nutr  rbdd.  or  lo  have  any  ri^-ht  10  the  jKivH'Kiion  of  sueh  child,  ihall  be  liable  to  be 
liroxnitMl  bj  rirtue  hereof  on  neenunt  of  hi^  getiinit  paasoaswn  of  such  chihl.  <w  taldna 
web  child  out  of  the  pnBseiision  of  the  mother  or  any  other  person  hariiig  tba  lawml 
cWga  theraot"— CairtT. 

in 
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by  enacting  that  if  any  captain  of  a  morcliant-ycssel  shall  (during  his  being 
uoroad)  force  any  pei*son  on  shore  or  wilfully  leave  him  behind,  or  refbse  to 
bring  home  all  such  men  as  he  carried  out,  if  able  and  desirous  to  return,  he 
shall  suffer  three  months*  imprisonment.*'  And  thus  much  for  offences  that 
more  immediately  attect  the  persons  of  individuals. 


CnAPTER  XVI. 

OF  OFFEKCES  AGAINST  THE  HABITATIONS  OF  INDIVIDUALS. 

j>i;oQ-|  *TnE  only  two  offences  that  more  immediately  affect  the  habitatiora 
•J  of  individuals  or  private  subjects  are  those  of  arson  and  burglary. 
1.  Arson,  ab  arc/cjido,  is  the  malicious  and  wilful  burning  the  liousc  or  out- 
house of  another  man.  This  is  an  offence  of  very  great  malignity,  and  mufh 
more  pernicious  to  the  public  than  simple  IheA,  because,  first,  it  is  an  offence 
against  that  right  of  habitation  which  is  acquired  by  the  law  of  nature  as  well 
as  by  the  laws  of  society;  next,  because  of  the  terror  and  confusion  that  necessa- 
nly  attend  it;  and,  lastly,  because  in  simple  theft  the  thing  stolen  only  changes 
its  master,  but  still  remains  in  esse  for  the  benefit  of  the  public;  whereas  by 
burning  the  very  substance  is  absolutely  destroyed.  It  is  also  frequently  more 
destructive  than  mui'der  itself,  of  which,  too,  it  is  often  the  cause,  since  murder, 
atrocious  as  it  is,  soUloni  extends  beyond  the  felonious  act  desired,  whereas 
fire  too  frequently  involves  in  the  common  calamity  persons  unknown  to  the 
incendiary  and  not  intended  to  be  hurt  by  him,  and  friends  as  well  as  enemies. 
For  which  reason  the  civil  law(/?)  punishes  with  death  such  as  maliciously  set 
fire  to  houses  in  towns  and  contiguous  to  others,  but  is  more  niercit\]l  to  such 
as  only  fire  a  cottage  or  house  standing  by  itself. 

**>'>n  *^ur  English  law  also  distinguishes  with  much  accuracy  upon  this 
J  crime.  And  theretbre  we  will  inquire,  first,  what  is  such  a  house  as 
may  be  the  subject  ol"  this  otl'ence ;  next,  wherein  the  offence  itself  consists,  or 
what  amounts  to  a  burning  of  such  house;  and,  lastly,  how  the  offence  is 
punished. 

1.  >»'ot  only  the  bare  dwelling-house,  but  all  out-houses  that  are  parcel  thereof, 

though  not  contiguous  thereto,  nor  under  the  same  roof,  as  barns  and  stables,  maj 

be  the  subject  of  ai'son.(/^)     And  this  by  the  common  law,  which  also  aeoountod 

it  felony  to  burn  a  ^singie  barn  in  the  field,  if  filled  with  hay  or  com,  though  not 

)arcel  of  the  dwelling-house. (r)     The  burning  of  a  stack  of  corn  was  auticntlT 

ikewise  accounte<i  arson. (^/^^    And  indeed  all  the  niceties  and  distinctions  which 

(•)  Ff.  4«,  10.  iN,  ji  li  (•)  3  iiiNt.  m. 

[f')  1  Hal.  I'.  (.'.  oiii.  if)  I  U«wk.  p.  C.  105. 


I 


'^  IW  \)  <ioo.  IV.  c.  ol,  {(  oO,  if  any  master  of  n  merchant-vcescl  shall,  during  his  being 
nbroml,  force  any  man  on  sliorr.  or  wilfully  leave  him  behind  in  any  of  hid  mi^e^ty's 
colonies  or  elsewhen*,  or  shall  rel'iise  to  hrint;  home  with  him  again  all  such  of  the  men 
whom  he  carrie<l  out  with  him  as  an'  in  a  condition  to  return  when  he  shall  be  ready  to 
pri>ceed  on  his  homewanl-lioiind  voya«;e,  ever\'  nuoh  master  fi>hnll  be  guilty  of  a  nuM^ 
meanour,  and,  bein;;  lawfully  <'onvict(Ml  thereof,  shall  bo  imprisoned  for  such  term  m  the 
court  iiihall  award;  and  all  .*^ii<-li  olfcnces  may  be  prosecuted  hy  indictment  or  by  iDfonni- 
tion.  at  the  suit  of  his  niajc>ty's  attt)rney  ;:eneral,  in  the  court  of  King's  Bench,  and  may 
l>e  alle*;ed  in  the  indictment  or  information  to  have  VK>en  committed  at  Westminster,  in 
the  county  of  Middlesex:  and  tlie  said  court  is  hereby  authorixed  to  issue  one  or  mere 
commission.^  if  nece.K.sary,  for  the  examination  of  wit nevRes  abroad;  and  the  depoeitionf 
taken  under  the  siimc  shall  he  received  in  evidence  on  the  trial  of  every  such  inoictaient 
or  information.  So  much  of  the  11  A:  12  W.  111.  c.  7,  and  of  the  58  Geo.  111.  c.3i$.ai 
relatfd  to  tlii.s  8ul»ject,  is  repealed  hy  the  0  (leo.  IV.  c.  31. — Chittt. 

^  Thirt  is  declared  to  he  arson,  by  7  t&  8  (ioo.  IV.  c.  30,  {  17,  and  ia  made  a  oapitalo^ 
fence;  and  the  Matting  fire  to  any  cro]is  of  eorn,  grain,  or  pulse,  whether  ■tanding  or  cot 
down,  or  to  any  woods  or  heaths,  is  made  felon}',  punishable  with  tnnaportalion  fori 
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wt  with  in  onr  booka  ooncemiog-  whut  Nhnll  or  uliiill  not  amnnnt  to  arrao 
BOW  to  be  taken  awn;  by  a  variL'ty  ol'  atuluu^  which  will  k-  mcntionMl 

iMXt  chapter,  and  have  made  IUi>  |>uiiUbm«tit  of  wilful  burning  Mjunlty 
live  tt»  the  mievbief.  The  offenco  oC  arson  (titrietly  ao  called)  may  be  cont- 
I  by  wilfully  §ettrng  fire  to  ODe'o  "un  house,  provided  one's  nei^bbour'a 

ifl  thereby  also  burned ;  but  il'  ii'>  miwhiof  l«  done  but  to  one's  own,  it 
lot  amount  to  felony,  though  tlu'  tir<^  wiis  kindM  with  intent  to  burn 
ar'B.(r)    for,  by  the  common  law,  no  ininition  to  ivimmit  a  felony  nmounU 

same  crime,  tliough  it  does  in  scuir  i-nneu,  dv  jiurlittular  iitalutvN.  How- 
iuW)  wilful  &nnj^  one's  own  hon-'i'  i/i  •(  f<ivn  im  h  high  miHdemvmiuur,  and 
table  by  liue,  imprinonmont,  pillnty.  uml  jHTpctuiil  sureties  fur  the  good 
iour.(/)'     And  il  a  landlord  or  roventioner  seU  lire  to  liia  own  home,  of 

anotlier  Is  in  possession  under  a  lease  iVom  hinuwif  or  from  those  wboM 

he  liuth.  It  shall  be  accoaoted  smoii ;  for  during  the  leaao  the  faouae  la  Ult 
rty  of  the  lenunt.(9J' 
As  to  what  tfltull  be  Baid  to  be  a  burning,  tt}  tm  ta  amount  to  anton, 


e  intent,  or  attempt  to  do  it  by  uiluully  nutting  tirti  to  a  bouMt, 
-    ■     '      ■     ■  ■  tfallwif 


[•i22 


it  absolutely  burns,  does  not  fall  within  ibo  di-Mrijition  of  tmtndit  rJ  am- 
which  were  wonis  uccessury  in  tin-  <Juy»  of  taw-Latin  to  all  indietmenU 
I  tK>rt.  but  till'  burning  and  con-iiiiiing  of  any  part  is  auffleient,  lltongb 
«  be  afterwards  extingui9hed.(A,  Al-o  It  inusl  be  a  ma/tWoiu  bnniiag; 
rise  it  is  only  a  lreit|>aiM;  and  ilivrrtiire  no  negllgeneo  or  mischanoa 
ita  to  it.*  For  which  reason,  thoui^li  iin  nnqiialifiMl  person,  by  shooUof 
ci  Cto.  c«.  S7T.  iJ.«,sii,  inr<^i5. 

l/,UIJ.  C.  C.  »v    i  Hjwt.  p.  C.  10«.  (MIIiwIlP.C,  IM 


^^  iniipri'iiiiiiH'iil  luil  excceiling  two  years,  with  shipping  to  male  offender*  in  addi- 
('hjttv. 

iu>  l"i-n  ih'i-ici.>(l  llint  nn  atlt'mpt,  or  preparation,  by  a  man  to  aft  fire  to  hi*  own 
in  a  t'lnn.  t)inii^-li  tlu'  liri'  U'  ni'Ver  kindled,  is  a  niJMlemeanour ;  and  that  every 
•t  lo  o  imiiiil  u  U-lnnv  i»  a  iiiiMli'iiieimotir :  and,  in  general,  an  ntlompt  to  commit  a 
n.^'aiKiur  i^.  ,u,  ..il.'iix'  <.r  (II-  ^una  nuinro.  Ctild.  S-Jl.  A  l^t.  464.  1  Wih.  139. 
<  an  iiii'iii'iiK'iii  ur  ~iilii'iiiiiii>n  to  ['ommit  a  crime  is  a  misdemeanour.  Rex  tw.  Hig- 
tLit-i.  :.. 
n',,  r.-,...'..'..r  ,-n.  f.,.'..  i<  slill  tnio,  l.f>l!i  in  troft.ion  and  mi«]<>m<«oour:  but  the  in- 

■  m  l">ili  intiM  i:.-  KKiiiifv.t.'r]  1,y  ,m  o,»'ii  n.-l.  Men  cnnnot  be  puniiihed  by  the 
III-   iliiiii:;lils  rif  tin'  itiiiiil.   Iiohi'vit  wicked   thi-y  may  be:  even   a  resolution  to 

t  liivli  lr>M.-'in,  c-n'l-ni--(l  niily  liy  a  cnnfi^Mion  without  any  attempt  to  carry  it 
r<-ei,  i<  not  I'liiii-liiiM''  liythu  kw  of  Kii)[land.  The  principle  of  tlieee  ca»es  is  well 
ir-il  Ipv  liir.l  1 '■•!(■■.  will'.  iiIi.t  Iri>utin)i  of  ningle  oomWls  and  affrays,  says,  "If  aoT 

i-LjitU'r!i:''i>ii'>ili<.-r  to  li;:lit,  This  isuUunnoH'eni'e,  Wfore  any  combat  be  iwrformetL 
LiiL-liiiM.'  I'V  l;iw.  fur  -ju-iifl-i  tili-i<iul  jmhilnlur,  /inMbftur  ri  onme,  prr  iptod  JtreHittir  ad 

i  hi-i  1  'S  Aii'l  [liiT'-l'.ro  ho  will)  I'lirries  the  ohullentie,  knowiag  that  it  Is  a 
tgf.  I-  iiNii  (.'iiiliv  of  II  niiMb'iiii-anour:  ami  lie  who  deelicmtltyaltemptJi  to  provoke 
r  «•  (i^lii  or  lo  >.-N.I  II  .liulli-n).'.'.  i*  (luilly  of  ihf  sdme oHV-nce.— CaamuN. 
iia*  l''>'ii  •'\].r>'~-lv  cli'iiTiiiini-il  llial  if  a  tenant  M't  Bre  to  the  hoiue  of  his  land- 
■for.-  th.-  1. 11  .iiiv  .Npir.-..  lie  i»  not  jtuiltv  of  ar«>n.  l,™ch.  195,  2t».— CBBisrwa. 
It.<-^  .li-iitiriioii.  ,ir.-  now  Hiiiiiliilat.><l,  l.y  7  Jt  i4  liee.  IV.  c.  30.  |  2.  which  enMla 
BUT  jHT-"!!  '•ii:ill  iiiiliiw fully  uii'l  miilii-ioufly  net  fire  to  any  church  or  chapel,  or 
•'hH|-4  f<ir  !)'•■  r''li):ioii~  n'i>rKhi|i  of  ]ii'r>on''  divt^nting  fn>m  the  united  church  at 
.'J  and   lr.-liui<l  duly  r.yi.t.r.-.l  or  r.H-.>r.le<l.  or  sbill  unlawfully  and  maUciotMlj 

■  to  anv  liipiix'.  'lal.li'.  coiii'li-lioii-i',  iml-liouiie,  warehouse,  office,  abop,  mill,  mall- 
b'>|i->.i.>l,  iMni.  or  >!rjttiary.  or  lo  nny  building  or  cri-etion  u-ied  in  carrying  on  any 
ir  manurii>-Itir<'.  or  jiny  hruni-li   llii.>ri>i>f,   rrAi-Mrr  the  lamf.  or  my  of  tirm  rraertlM^, 

•m  ir  in  III'  i-'-fi-i /"  M'-  liiK-.i.l.r,  IT  in  the  /•.it.i'tmin  nl'  any  olker  prriM,  with  intent 

r  to  injun'  or  tli-frtiini  .mu  in'r»on.  overv  fucli  otfemler  oball  be  guilty  Of  felony, 
■inK  convi.'l.'.l  lli.r.-of.  AiM  MiH.r  d-.itb  a»  a  felon.— Cdittv. 

■  term  m<iW  in  this  <ivm-.  at,  \ anv  oEli-rn.  <lo<;->  not  iiHrrel*  imply  a  ilMigii  lo 

ttte  i«rty  who  i«  t-ventuiilly  llie  "ullVrcT,  1'Ui  an  •»  il  and  mi>chl<ivaas  iniratk». 
•r  crnt-rMl,  pmliidnit  diimiiL'e  to  iinliviilunN.     For  if  ■  man  ha*  a  derixn  to  ban 

^      .     It..-.     '1     .   .     .1        11     .  .  1  il.....     ..-.,..-.1   ^#   ,1 a   ^.^J— -•  _t.i.L  LIa 


i»»  and  by  aecidoni  the  tliimc.<  il.".iri>y  itn'<i|i.-r.  iit^irail  of  limt  aolml  m\ 
y  burning  tkalatl«r. 

eaaea;  for  lord  llalu  gives  an  in><lauce  of  a  jnulb  of  lanaar  aj 


e  was  dirvrti-tl.  be  will  l>o  gnilly  uf  ui«li>-iuu«ly  burning  thi 
•*'""'■-  '  ■    ■  -      vpf&m  U 


ilawk.  b.  i.e.  39.  s.  Ti.     Th<- maxim  »iu/i(u  m/i^'4  aaittMap^iltai  totUa 
tL-41 
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with  a  gnn,  happens  to  set  fire  to  the  thatch  of  a  house,  this  Sir  Matthew  Hile 
determines  not  to  be  felony ,  contrary  to  the  opinion  of  former  writers.(i')  Bot, 
by  statute  6  Anne,  c.  81,  any  servant  negligently  setting  fire  to  a  houae  or  out- 
houses shall  forfeit  100/.  or  be  sent  to  the  house  of  correction  for  eighteen 
months ;  in  the  same  manner  as  the  Eoman  law  directed,  *'  eos,  qui  negTigader 
ignes  apud  se  hahuerinty  fustibus  vclflagellis  C€edi.*\ky 

8.  The  punishment  of  arson  was  death  by  our  antient  Saxon  law8.(0  And 
in  the  reign  of  Edward  the  First,  this  sentence  was  executed  by  a  kind  of  Itx 
talionis;  for  the  incendiaries  were  burned  to  death  :(m)  as  they  wore  also  by  the 
Gothic  constitution8.(;i)  The  statute  8  Hen.  YI.  c.  6  made  the  wilful  bumiDg 
of  houses,  under  some  special  circumstances  therein  mentioned,  amount  to  the 
crime  of  high  treason.  But  it  was  again  reduced  to  felony  by  the  general  actd 
of  Edward  V  I.  and  queen  Mary;  and  now  the  punishment  of  all  capital  fclonios 
is  uniform,  namely,  by  hanging.  The  offence  of  arson  was  deniecl  the  bencdt 
of  clergy  by  statute  21  Hen.  v  III.  c.  1,  but  that  statute  was  repealefi  by  1 
Edw.  VI.  c.  12,  and  arson  was  atler wards  held  to  be  ousted  of  clergy,  with  iv* 
spect  to  the  principal  offender,  only  by  inference  and  deduction  from  the  statute 
*9'>81  ^  ^^^'  *^"<1  M.  c.  4,  *which  expressly  denied  it  to  the  accessory  he- 
-*  fore  the  fact  ;(o)  though  now  it  is  expressly  denied  to  the  principal  in 
all  cases  within  the  statute  9  Geo.  I.  c.  22. 

II.  Burglary,  or  nocturnal  housebreaking,  hurgi  latrociniumj  which  by  our 
antient  law  was  called  hamesecken,  as  it  is  in  Scotland  to  this  day,  has  alwavs 
been  looked  upon  as  a  very  heinous  offence ;  not  only  because  of  the  abondani 
terror  that  it  naturally  carries  with  it,  but  ulso  as  it  is  a  forcible  invasion  titd 
disturbance  of  that  right  of  habitation  which  every  individual  might  acqain 
even  in  a  state  of  nature;  an  invasion  which  in  such  a  state  would  be  sure  to 
be  punished  with  death,  unless  the  assailant  were  the  stronger.  But  in  civil 
society  the  laws  also  come  in  to  the  assistance  of  the  weaker  party;  and,  be- 
sides that  the}'  leave  him  this  natural  right  of  killing  the  aggressor  if  he  on* 
(as  was  shown  in  a  former  chapter, )(/>)  they  also  protect  and  avenge  him  in 
case  the  might  of  the  assailant  is  too  powerlul.'    And  the  law  of  England  hA« 

(<i  1  Hnl.  P.  C.  009.  (")  Stiernhook,  <fe  inrt  Gnlh.  ?.>.&«. 

(*)  //.  1.  i:>.  4.  {•)  1 1  Ki-p.  36.    2  Ual.  P.  C  SM,  847.    FoM.  3SflL 

{})  LL.  Jiw,  c.  7.  (P)  See  puge  180. 

(";nritt.  c.  U. 

before  luinsolf,  and  executed,  for  tliis  oflence.  on  circumstances  affording  etronp  evidence 
of  a  miseliievous  tliscretinn.  1  Hale,  509,  570.  And  the  intent  to  injure  may  be  alw.iT* 
inferred  from  the  wrongful  aet  of  setting  fire;  for  a  man  mu8t  bee(Up])Osed  to  intend  tU 
neoessiiry  eon  sequences  of  liis  own  act.     Ku?r.  &  Ry.  C.  C.  2()7. — Cuimr. 

^  The  punishment  inilieted  liy  0  Anne,  e.  31  wa8  again  inflicted  by  14  Geo.  III.  e.  7^  *• 
84,  whieh  appears  to  l»e  unrepealed. — Ciiittv. 

•As  tlie  statute  law  relating  to  liurglary  and  househroaking  has  recently  undergene 
consi(U'ra)>le  alterations,  it  is  deemed  advisable  to  set  out  all  the  enactmentu  in  thetiM 
instanee:  their  hearings  upon  the  text  will  be  exjilained  in  theprogrc^M  of  the  chil»»«*f- 

The  1  &H  Geo.  IV.  e.  2l>,  s.  10  enaets  that  if  any  i>er*»on  Bhall  break  and  enter  wf 
chureh  or  ehapd,  and  steal  therein  any  ehattel,  or,  havinc  stolen  any  chattel  in  sn.T 
chureh  or  ehapel,  shall  break  out  of  the  Kame,  every  such  oflendcr,  being  convict#l 
thereof,  shall  sutler  <leath  as  a  felon. 

Seetion  11  enacts  that  ev<'ry  person  eonviettni  of  burglary  shall  suffer  death  aiiafrf<*« 
an<l  <leelares  that  if  any  person  shall  enter  the  dwell ing-houxe  of  anoth<>rwith  intent  to 
commit  felony,  or  heing  in  su<'h  dwelling-house  phall  eommit  any  felony,  and  fhsll  in 
either  ease  hreak  out  of  the  said  (.iwel ling-house  in  the  night-time,  such  person  «hallte 
deemed  guilty  of  burglary. 

•  8t»ction  12  enaets  that  if  any  p<'rson  shall  break  and  enter  any  dwell ing-hft we.  w[ 
steal  therein  any  ehattel,  monev,  or  valuahle  seeuritv  toanvvalue  whateT<>r.  or  shall  »l«**' 
any  sueh  property  to  any  value  whatever  in  any  dwelling-house,  any  person  therein  w"?* 
put  in  fear,  or  shall  steal  in  any  dwelling-house  any  ehattel,  money,  or  valuable  security 
to  the  value  in  the  whole  of  ;V,  or  more,  every  sueh  offender,  being  convicled  thoiW'- 
shall  suffer  tleath  a**  a  felon. 

Section  l.S  provides  and  enaets  that  no  building,  although  within  the  same  ftirtibj^| 
with  the  dwelIing-hou>e,  and  oceu])ied  therewith,  shall  be  deemed  to  be  paftef  fo**" 
dwelling-houfe'c  for  the  purposes  of  burglary,  or  for  any  of  the  putpoMS  aibriaaid  ttBle* 
4^2 


i 
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•o  MTtieuUr  ■»(!  tandtir  a  rcgAnl  to  tlio  immnnily  of  a  iiiftn'H  hoDM  that  it 
•lyle*  it  liis  vjmt}ii  and  wilt  uever  Huffer  it  to  d«  violated  with  impnnity; 
•icrooin^  hcn-in  with  th«  HuiiliaiiMitii  of  anliofit  Home,  a*  cxprMWHt  in  the 
wordN  uf  Tolly  :(f )  "  vutd  tnim  Mitctiug.  qvi'l  omni  tetigiotte  mvmttM,  quam  domus 
mtiunrvjiut^vf  ehuum  t  For  tliis  rvasoii,  no  outward  ilonrs  cnn,  in  gvnoral,  b« 
brolEvn  opi'fi  to  t'XMiatc  nay  civil  pn^^oM  ;  though,  in  criminul  t-nuite*,  Iho  nnblio 
aaJVty  wiponcdoa  tli«  |>nvnt«.  lidni'O  uIki  in  ]>nrt  KriM'o  tb«  ftnima<i\-«ni{on  of 
the  uw  flpOD  CRTW-droppvn,  nDtHancem,  nn<l  iiKf  ndiurion ;  and  to  this  principle 
it  niut  be  awrigned  that  a  man  may  ajw^mbli?  people  tOf^tber  liiwf\]lly,  ^St  least 
if  they  do  not  exceed  <>1cvi>d,)  witboatdan^rorraUine  a  riol,  ront,  omnia  wftil 
WMuMy,  in  order  to  protect  and  defend  bin  boueo;  wnicb  be  is  not  permiltod 
to  do  in  any  otbor  caae.(r) 

*The  dvfinition  of  a  barniar,  a>  ffivwn  u«  by  Sir  Edward  Cokc,(f)  m    .  ,«< 
"he  that  by  night  breakt-tb  and  entrrotb  into  a  man«tan-h(nwu  with    '■  ~ 
intent  to  comintt  a  felony."     In  tbi«  di-Aniliim  there  are  four  tiling*  to  be  cob- 
aidrrod  ;  the  lime,  the  pCtee,  tb»  manner,  and  the  inlfnt. 

I.  Tbt>  time  munt  be  l>y  ni^bt,  and  not  by  da^-,  for  in  the  daytioie  there  la  no 
bar|{Iary.  Wo  liave  iioon,(0  iu  the  ca»e  of  Juutifiable  hoDtioide,  luiw  iniich  mora 
heiuoa*  ail  lawn  made  an  attack  b^-  niithl  rallter  t)ian  by  day,  allowing  tht>  parly 
atlarki^d  by  ni^ht  to  kill  the  aAutilaiit  willi  impitnily.  A*  U>  what  i«  rerlionrd 
nigfat  and  what  itay,  for  this  pnrpusp,  antiontly  tlio  day  wa*  amim»ii.-d  to  h«ipa 
only  at  annri-ing  and  to  end  imniediatoly  np«>n  oaniwl }  bat  the  bi-ltLT  npinion 
aeenut  to  be  that  if  there  be  daylight  or  crrjmsrulum  eniingh,  tiegnn  or  left,  to 
diMeni  a  man's  faov  withal,  it  is  no  burglar)-. (u)  But  ibi*  dou>  not  extend  to 
mr-jiiliclit.  fi>r  tlivn  many  midiii){lit  burnlarii"  would  >(■<  uii|iiiuii>lii'd ;  and,  be- 
in  the  dark  a^*  at  the  dead  of  nifrbt,  when  all  the  creation,  except  beaate  of  prey^ 
are  at  rent ;  when  itlccp  hai«  dixarnicd  the  owner  and  rendered  hia  castle  defenwy 

'1.  Ah  In  tlio  place.  It  nniBt  bo,  according  to  Sir  Edward  Coke's  definition,  in 
a  nKin>i"n-bouHci  and  tlicrcfurc,  to  account  tor  the  reason  why  breaking  open  a 
t-liurcb  iti  biir^lury,  aH  it  umloubtedly  in,  he  quaintly  obiien-cH  that  it  is  aomiu 
m.rK'iunaltii  D,-i.(vi  But  it  docw  not  »epm  alwolutcly  iieco«»arv  that  it  should  in 
■II  ra.-K-a  bo  a  Tnuiinioti.buuHc,*  for  it  may  altto  l>e  committed  by  breaking  the 


UM-i!»t'-"r1.y  mi 

['un~  cif  a  cnviTi'iI  and  pncloH'd 

S-.ti.,n    N  .-n: 

■.•t»  Iliut  if  uiiy  m>rHon  .'ball 

tL-r-'in  aijv  i-l.nl 

l<l,  miin.-v,  or  Viiliiublo  MHuril 

of  xiK.'llioti-lioi 

iw  anJ  wiuj.i.ul  tlicrewith.  1. 

[.fiVKioti    li.njti 

iM-IVir.'  niinliolK-'l.  cvcrv  »url: 

.■■nl  for  Ilip  «umf  ..ffi-nVe  or 

l>r,..k>n|-.  or  -U'U 

liii^ioll,.- vniui'of  5/.  in  a  a 

t*  «.<-h  ..(r..T.r... 

"f  f«r  .nv  I.  rtu  . 

1..1  I.-X.  than  m'-vvii  v.-ar»,  or  t.i 

tour  v.-4r-,  ,„i.l. 

if  a  umli',  to  Ix-  onr.'.  tivi.v.  . 

ti-  ,-..urt  *l,all  M 

>i),ink  tiiiinu<]a>ti.>n  1..  m... 

not  U-in|E  (wrt  thi-reof.  accotdins  to  the 

ttelidiT,  boiiig  (^nvicled  therroi.  either 

,>»n  an  indictment  for  burglarj,  hetue- 

ilwi'ilinti-hauiie,  containing  a  Mparate  count 

if  ilio  court,  to  bo  transported  for  life 


And  HTii'iii  l.'i  •'iiiK'N  iliiil  it'  iiiiy  |H'r«in  ••\i:i]i  lircuk  ami  rnli-r  hiiv  Rhop,  warehouxe. 
or  ioutiii[ii;-li<tii>».  iiM>l  >it'.il  iliiTi'su  any  rliatii'l.  iiiDUi-y,  or  vuluabtt-  H-curity.  eTcr;  mch 
otr-n^liT.  \ifin)t  imivii  i.'il  ili.T..i>r,  kIiuII  U-  liiiKl.'  tn  nny  of  lhi«  )>uiii*limenta  which  the 
fwirt  niiiy  ■wnni.  ».■■  Ii.-ri'iiil"'f.in'  W-t  mciiti"ni''l, — Chittv. 

'.Vodiffii-olly.  lion.'vr.  i-.iii  now  nrix- on  tlii>|KMiii.  as  ihc  lime  in  which  the  crime  of 
burflarr  can  Im-  romiiiittol  in  i-xiiri-H-ly  ilctiiii'<l.  1>y  '■Int.  )  Vi<-I.  c.  >"'■.  *.  4.  to  commence 
ai  ninr  oViock  in  the  evi-niiif:  i<f  •■ai-h  ilay  and  id  conrludc  at  aix  uVlock  in  the  morning 
o(  lb-  not  nuccecdinit  day. — Steumrt. 

'Tbp  0<-w  itatute  dopK  n«[  conmin  Ihc  wonl  nuiu^on.  whii-h  >»  f.»m.>rlv  ii.  LI  i.x.iui- 
rr»-h«Ki  oot-hou»r»i.  if  |«n'i'l  of  tlii'  divi'lliTic-bou'C ;  th<i  •■••ti»'^inpncp  uf  wtiwti.  lUid  ul 
lb*  ant  pmisionain  m.  13  Jt  14.  i^-.  that  no  buiblinft  exi»|<'  ■■Iwrlltna-bonaa.ara  UtiU- 
atg  immediately  connected  iliiTfwilh.  mn  now  be  the  •u1:i'<  t  of  burgUrjr  eilharat  OOBK 
■a*  law  or  BBOer  the  new  Biuiutc.    Whore  the  owner  Iim*  nnirr,  hj  hinMelforbyMiy 
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gates  or  walls  of  a  town  in  the  night  ;(u')  though  that,  perhaps,  Sir  Edward  Coke 

would  have  called  the  mansion-house  of  the  garrison  or  corporation.     Spelman 

*9»;5i     defines  burghiry  to  be  ''noctunm  diruptio  alicujus  *habitacuii,  vel  ecdesietf 

""  -»    etiam  murorum  portarumue  burgi\  ad  feloniam  perpetrandam."     And  there- 

{*')  SptOm.  (lloM.  tit.  Burghiry.    1  Havk.  P.  C  1U3. 

of  his  family,  slept  in  the  house,  it  is  not  his  dwelling-house  so  as  to  be  the  subject  of 
burglary.  Kex  vs.  Martin,  K.  &  R.  C.  C.  108.  And  see  Lyon's  cose.  Leach,  169.  Thomp- 
son's case,  id.  80;^.  Whore  u  servant  has  part  of  a  house  for  his  occupation,  and  the  rtA 
is  reserved  by  the  proprietor  for  other  purposes,  the  part  reserved  cannot  be  deemed  part 
of  the  servant's  dwelling-Iiouse:  and  it  will  be  the  same  if  any  other  person  has  part  of 
the  house  and  the  rest  is  reserved.  Kex  vs.  Wilson,  R.  &  R.  6.  0.  115.  Where  a  servant 
Bti])ulates  upon  hire  for  the  use  of  certain  rooms  in  his  master's  premises  for  himself  and 
family,  the  premises  may  be  described  as  the  master's  dwelling-house,  although  the  ser- 
vant is  the  only  person  wlio  inhabits  them;  for  he  shall  be  considered  as  living  there ts 
servant,  not  as  holding  as  tenant.  Rex  vs.  Stock,  id.  185.  Where  a  shop  was  rented  with 
some  of  the  apartments  of  a  house,  it  was  held  that  the  shop  was  still  part  of  the  dwell- 
ing-house, and  thai  burglary  might  be  committed  in  it,  as  the  house  of  the  landlord. 
Gibson's  cose,  Leach,  12K7.  Where  it  nnist  l)e  laid  in  the  indictment  to  be  the  dwelling- 
liouse  of  the  landlord,  if  he  hreak  open  the  apartments  of  his  lodgers  and  steal  their 
gooils,  it  is  not  burglary ;  for  a  man  cannot  be  guilty  of  burglary  in  his  own  house. 
Kel.  84. 

Witli  respect  to  the  new  ])rovisions  contained  in  ss.  13  k  14  of  the  new  statute,  it  would 
seem  that  any  hiiilding  whicli  b^^fore  the  ]jtissing  of  this  statute  would  have  been  the  sub- 
ject of  burglary,  by  reason  of  its  being  within  the  curtilage,  may  now  bo  the  subject  of 
an  indictment  under  s.  \A.  The  main  question  in  such  cases  wifl  be,  what  shall  be  con- 
6idcre<l  as  being  within  th<'  curtilage,  wliich.  in  the  Termcs  de  la  I^y,  is  defined  to  be* 
garden-yard,  field,  or  ]»icce  of  voiii  grounil,  lying  near,  and  belonging  to,  the  messoage. 
frfuch  garden,  &c.  must  be  conne<'ted  with  the  messuage  by  one  uninterrupted  fence  or 
enclosure  of  some  kind ;  and  ]>er}iaps  such  fence  may  more  proi>erly  be  termed  the  cur- 
tilage than  the  ground  lying  within  it.  An  indictment  under  the  new  section  mustsTer 
tliat  the  building  was  within  the  curtilage  of  the  prosecutor's  dwelling-house,  and  that  it 
was  occujiied  therewith  by  the  ])ro>ecutor;  but  it  would  seem  that  it  need  not  aver  that 
the  building  was  one  in  which  lairglary  crnihl  not  be  committed.  See  Rex  r«.  Robinson. 
R.  &  R.  C.  C  'ol\.  The  other  clauses  of  this  statute,  namely,  s.  10,  us  to  sacrilege,  or  bur- 
glary and  stealing  in  a  chiu'ch  or  chapt^l:  s.  12,  as  to  houschreakine  and  etching  ins 
hous»»:  and  s.  l-'i,  as  to  rohhery  in  a  shop,  will  be  more  properly  the  sur^jeots  of  considera- 
tion and  exposition  in  the  succeeding  chapter,  17,  to  which  the  reader  is  referred. 

As  f"  thr  r.sidi  h'',".  from  all  the  cases,  it  appcai-s  that  it  must  l>e  a  place  of  actual  rrW- 
Jfiirr.  Thus,  a  house  uii<l«'r  repair,  in  which  nt)  oni.'  lives,  though  the  owner*s  pro})ertyiji 
d«'po>ited  there,  i?*  not  a  place  in  whi<'h  burglary  can  be  committed:  for  it  cannot  be 
<l«'i'nied  his  <lw«'lling-h«»u<«'  until  he  has  taken  ]iOsses.sion  and  begun  to  inhabit  it.  1 
L«'a<h.  In").  Xnr  will  it  make  any  <lilirn*nce  if  one  of  the  workmen  engage<i  in  the  rc- 
]Mir>  sleep  there  in  order  to  protect  it.  1  Leach,  lS(),  in  iwtls.  Nor,  though  the  house  it 
ready  f<»r  the  reeeption  of  the  <»\vner,  and  he  has  sent  his  property  into  it  nrejiaratonr  to 
liis  own  removal,  will  it  heennie  for  this  ]iurpose  his  mansion.  2  Leach,  771.  And  where 
the  owner  has  never,  l>y  liim^^lf  or  by  any  of  his  family,  slept  in  the  house,  it  is  not  his 
dwelling-house  so  as  to  make  the  breaking  thereof  burglary,  though  he  has  used  it  for 
liis  meals  and  all  the  ]>urposes  <»f  his  hu^ness.  Russ.  &  Ry.  C,  C,  l.'JS.  So,  if  the  land- 
lord of  a  house  ]iureliase  tlie  furniture  of  his  out-going  tenant,  and  procure  a  servant  to 
sleep  there  in  onler  to  guard  it.  hut  without  any  intention  of  making  it  his  own  resi- 
dence, a  hreaking  into  the  Imuse  will  not  amount  to  burglary.  2  Leach,  87<>.  But  if  the 
HLK'nt  of  a  puhli<'  cotn)Kiny  reside  at  a  warehouse  l»elonging  to  his  employers,  this  crime 
mav  he  conniiitted  bv  hreaking  it.  and  he  mav  be  considered  iw  the  owner.  2  I.ieach.  1'.1L 
And  it  seems  that  if  a  man  die  in  his  house,  and  his  executors  put  ser^'ants  in  it  and 
keep  them  there  at  hoard-w:ige>!.  hurglary  may  be  committed  in  breaking  it,  and  it  msj 
be  laid  t»)  he  the  exe<Mitors'  prujierty.      -  \'M>i,  V.  C.  41*9. 

It  s«*ems  «|uite  settleti.  as  ah<»\e  oh^erved,  tliat  the  proprietor  of  the  house  need  not  be 
actually  within  it  at  the  time  tlie  otl'ence  is  cimimitted,  provided  it  is  one  of  his  reguUr 
)»laces  (if  alunle.  For  if  h<*  leaves  it  ufamt  rrrrrfrndi.  tliough  no  i>er»on  resides  there  ia 
liis  alxence.  it  will  >till  lit>  his  mau'^ion.  As  if  a  man  has  a  house  in  town  and  another 
in  tlie  <*ninitry.  and  goe^  to  the  latter  in  the  summer,  the  nocturnal  hroaking  into  either 
with  a  fi'lonious  design  will  he  hurglariou^.  Kost.  77.  And  though  a  man  leaves  hu 
liou^e  an<l  never  means  to  live  in  it  again,  yet  if  he  uses  (tart  of  it  as  a  shop,  and  lets  a 
servant  and  his  family  live  and  slee]>  in  another  part  of  it  for  fear  the  place  should  bt 
rohhed,  and  lets  the  rest  to  lodgers,  the  habitation  by  his  servant  and  family  will  be  a 
habitation  by  him,  and  the  sho])  may  still  be  considered  aa  part  of  his  dweUiii|p-hoiistL 

4S4 
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fore  we  tnav  ufoly  conclude  lliat  tlio  roqiiinito  of  iU  bcmf;  lioinv^  maiMioiinlM  U 
only  in  the  Dorgltuy  of  a  privato  house,  which  is  the  most  IVvquvnt,  and  io  which 
it  is  indispensablr  Deoeaury,  to  form  itn  f^nilt,  that  it  niurt  dvi  In  n  mHnuoD  or 
dwellin^-honH.  For  do  disiiuit  Imrn,  wnrohuniti-,  or  tlio  likv  ura  undvr  tlio 
■■me  pnvileges,  nor  looked  D|iim  iu>  h  mun'n  O-ttHtIo  of  di'lenco ;  nor  in  u  lirciiking 
open  ut*  houses  wherein  no  muit  n<Hill<^!l,  nnd  wliicli  thvr«fure  for  the  tiiii>sbi.'uig 
ftre  not  mansion-honsee,  atd'uiled  with  tlie  tame  circa iostaiic«s  of  inidiiigtti 
terror.  A  honie,  however,  wherein  d  man  eometiiuee  rvsides,  and  which  the 
owner  hath  only  left  for  a  nhort  Kiason,  animo  rtvaientli,  is  the  object  of  bor- 

C'  ry,  thuuf^h  no  one  be  in  i(  nt  thv  limp  of  tho  fact  (v>inmitlod.(j)  And  if  the 
n.  stable,  or  warehouse  b*'  jiarci-l  of  the  mansioii-honitu,  and  within  the  tamo 
common  fence,(y)  though  n<>t  uiidvr  the  hhiiio  ri>t>f  ur  conti^ous,  a  burfrlary 
may  be  committal  therein ;  ll>i-  ili.>  caikitul  lionse  protecU  and  privilegit*  ml  it« 
branches  and  appurtenances,  il  within  the  curtilai;o  or  home-ittall.^r)  A  cLuralxir 
in  a  cuJJe^  or  an  inn  of  coutt.  where  oac^h  inhahitaiit  haili  a  distinol  [irt)|iL'r1y, 
is,  to  alJ  other  purposes  as  Will  as  this,  the  mansion-house  of  the  owner.^d  t  ho 
also  is  a  room  or  lodging  in  niiy  private  liniiso  the  mnnsion  for  the  time-bein^ 
of  the  todgt-r,  if  the  owner  doth  not  himMi-U' dwell  in  thv  hoam.',  or  if  he  and  the 
lodger  enter  bv different  oniwunl  doom.  Hut  if  the  owner  himoelf  tin  in  Ui« 
bouse,  and  hath  but  one  outward  door,  al  which  he  and  Lin  lodgers  enter,  such 
lodgera  seem  only  to  be  ioniHttv  and  all  their  apartments  to  he  panrel  of  the 
one  dwelling-house  of  the  oniiur.(f>)  Thus,  too,  the  bouMiuf  a  corporation  inha- 
bited in  separate  apartments  hy  tie  ofHcers  of  the  body  corji-jrate  Is  the  utanuon- 
houKc  of  tlio  corporation,  ami  not  of  the  respective  offlcen-  i.-l  Hut  if  I  hire  a 
^b'.p,  ji.ir.«lufuii..i]icriniiii'H  hou^o,  and  work  or  trade  in  Jt,l.ii(  n./ver  li,- ihore, 
it  in  no  dwelliiig-huusc,  nor  can  burglary  be  committed  therein,  for  by  the  lease 
'it  in  ix'vcn-d  from  iho  rest  of  the  house,  and  therefore  is  not  the  dwell-  r«22n 
in:;-hou»o  of  liini  who  oi-cupicH  the  other  part;  neither  can  I  be  said  to  '■ 
dwell  tlurcin  wlieii  I  nevi'r  lie  tlH're.((/)  Neither  can  burglary  be  committed 
in  a  lent  or  booth  erected  in  a  market  or  liiir,  though  the  owner  may  lodge 
thcrein^ir-j  fur  the  law  regards  thus  highly  nothing  but  permanent  edificesj  a 
liou-e  or  (.'Imrcli.  the  wull  or  gate  of  a  town;  and  though  it  may  be  the  choice 
uf  the  owner  to  lodge  in  so  fragile  a  tt'nenient,  yet  his  lodging  there  no  mora 
inakcH  it  L>urglary  lo  break  it  open  than  it  would  be  to  uncover  a  tilted  wagon 
in  the  wmic  circums'laiifCM. 

:i.  Ah  lo  ihc  nuiiim-r  of  committing  burglary:  there  must  be  both  a  breaking 
an<l  an  ciiiry  to  c»ni|tlcto  it.  But  they  need  not  be  both  done  at  once;  for  if  a 
liiile  Ik'  brokvn  iitie  night,  and  the  same  breakers  onti-r  the  next  night  through 
liir  same,  tlitv  are  liitrgbm.t/)  There  must  in  general  bo  an  actual  breaking; 
w'l  a  men-  Icgul  •r/(fu.siini//-i'i/if,  (by  leaping  over  invisible  ideal  boundaries,  whid) 
may  cuh-^iitulc  u  civil  trcH)ias!i.}  but  a  substantial  and  forcible  irruption.  As  al 
ica.-t  by  brvuking  or  tukiiig  out  the  glass  of,  or  otherwise  opening,  ■  window; 
[4cking  a  lo^k  or  opening  it  with  a  key;  nay,  by  lifting  up  tne  latch  of  a  door, 
,•  1  lui  r  r.  tfrt  F.M  ::.  o  roM.  as, ». 


I  Bam.  .1.  24th  wi.  .'.0.1.  Rnw.  &  Rv.  C.  0.  442.  .**.  C.  But  in  mi  Indledii'TiI  tnr  Uirenr 
ItTta  ■  'twrlliiiE-ti'mT.  hIht.'  iIio  pr<»e<-ut<>r  Ml  )ii<  hniise  willmut  ftnjr  inlratio«i  ot  living 
:n  ir  attain.  Brnl  iTili-ii<Un)(  In  »<•<•  it  im  a  wan'houn^  only,  (iinujih  be  had  ppnooa  (ntit  of 
hi»  familT)  to  ^Uv(.  in  i(  to  |(niir<l  (lie  prKpertv.  it  was  hVid  it  <^-uld  nol  li*  nnnakl«>ra>l  thm 
pn-«nitor'>  '{•rt-llinn-hou-^  lo  MiiiiHjrt  (ho  cliarttf.  Runs,  i  Hj.  C  V.  IRT.  And  If  tlw 
>»^[.i<T  of  a  lioiiM  n-mme*  fn>nl  it  irith  lii»  wliole  fsmily  •«•<  Uke*  avair  ■<>  much  of 
b»  foodM  aa  to  leave  nolhin|C  fit  Iht  the  scciininioilation  of  innutn.  Nliil  has  tui  MUldl 
i>lM  of  Telumin^  (o  it.  bu(  rudier  inlenilK  (o  let  it,  the  oSVnrw  will  Iw  turn4t  UronBJTt 
F<Mt.  7A.  And  the  mrre  caniiJil  uiif  of  o  (I'tiemeni  will  net  >M0l<?f.  sn<l  tborehir*  (M 
(imiHHtaiic*  of  a  servant  divpinit  in  a  ham.  or  porter  in  a  Karvhtxita.  fiw  parlirularaad 
ICBpoiary  parpoaea,  will  ni>t  iu>  o|.erate  aa  to  make  a  Tioleat  riilrjr  in  the  nigkl,  ia  trim 
W  limi,  a  Uirslary.    1  lisle,  UT.  iUH.— Chittt. 
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or  uiilooein^  any  other  fimtoiiing  wliich  the  owner  has  provided."  Bat  if  a  por- 
eoii  Iciivea  hirs  (toorw  oi-  wiTid(iw«  open,  ii  is  h'm  own  folly  and  nvgligeneo,  and  if 
n  innii  eiitcra  tlien-iii  it  in  no  bur^lar^-;  yet,  it'  he  uncrwanls  uiilocke  oil  innvr 
ordiamherdoor,  it  in  mo.i^V"  But  to  ooinc  down  a  chimney  is  held  a  burglariout 
entry;  lor  that  is  as  iiiiieli  cloMed  an  the  niitnr«  of  tliingu  will  permit.  A)  So. 
nW,  10  knock  at  the  door,  and  uyion  opening  it  to  rush  in  with  a  fvlonioas 
intent;  or,  under  ]>rctonce  ot'takin;^  l»d;^n^,  to  Ihll  upon  the  landlord  and  rub 
liimj  or  to  pi-oenre  ii  coiistalile  to  jjiiin  udinittunee,  in  oi-der  to  search  for  tmitorv, 
hud  then  to  liind  the  cnnstable  and  rol)  the  house;  all  these  entries  have  hern 
•.».)--]  adjudged  burfflariotiH,  tlioiiyli  there  was  *  no  actual  brcakinfr;  for  the 
""'J  hiw  will  not  sntfor  itself  to  lie  trifled  with  by  »nch  evasions,  eHpecially 
under  the  cloak  of  legal  ]irocess.((')  And  so,  if  a  servant  opens  and  enters  his 
master's  cliamber-door  with  a  felonioun  denign,  or  if  any  other  person  lodging 
in  the  sumo  house  or  in  a  public  inn  opeiin  and  enters  another's  door  with  such 
evil  intent,  it  is  burularv.  Xiiy,  if  the  servant  oonxpires  with  a  robber  and  Jeti 
liim  into  the  house  liy  nif^ht,  this  is  burf^lary  in  both  ;(A)  for  theBorrant  is  doing 
an  unlawfid  act,  and  the  opiiorlunity  alfordod  him  of  doing  it  with  ^^atcr  caM 
rather  uggravutett  than  exiennattrs  the  guilt.  As  for  the  entry,  any  the  leait 
degi-ec  of  it,  with  any  part  of  the  IsHly,  or  with  an  instrument  held  in  the  hand, 
is  sufficient;  ns,  to  step  over  the  threshold,  to  put  a  hand  or  a  hook  in  at  a  wiu- 
dow  to  draw  out  goods,  or  a  pistol  to  demand  one's  money,  are  all  of  them  bor- 
gtarious  entrics.i^f;"  The  entry  may  bo  liclbre  the  breaking,  as  well  as  after: 
(.)  1  iiui.  p.  c.  va.  (•)  sin.  Bsi.  1  nd.  V.  c.  wa.  i  u>wk.  p.  c  loa. 

i*iiitii<tk.r.i-. lo'i.  luui. P.O. M2.  (',  1 11*1. p. c ut.  1  Hiwk. r. c. iu3.  ruM.itn. 

(■j  ]  lUwli.P.C.Kr.-. 


*  iSo  to  ]iu]<li  open  maiwivc  doors  irhirb  shut  by  their  own  weight  is  burglarioua.  thougli 
there  iit  no  aetuul  fHstcnin)!.  '2  Ea.-it,  V.  U.  4f4T.  Pulling  down  the  ranh  at  •  window  u  • 
breaking,  though  it  has  no  fiintening  nml  i:^  only  keot  in  its  placo  by  the  pulley-weight : 
it  ie  eiiuully  a  breakiiij:  hUIiouuIi  llieri;  i»  an  outer  shutter  which  is  not  put  to.  Bum.  1 
Ry.  C,  0.  451.  And  where  a  wmdnw  oiicns  ujmn  hinges,  and  is  fastened  by  ■  w«>dg(>.  m 
that  jiuxhing  agninvt  it  will  ojs-n  it,  forcin;:  it  open  l>y  pushing  ogainst  it  in  sufficient  to 
ronslilute  n  breaking.  liuK!>.  k  Ity.  <.'.  (.'.  i-io.  But  where  tlie  prisoner  broke  out  of  a 
cellar  by  lifting  up  a  lienvv  fln]>  by  n'liieh  tlie  cellar  was  clo!ie<<  on  the  out«ide  next  tb» 
Mrcet.  (tlieHiip  wsN  not  Imltiii,  hnt  it  liud  boltH,)  sixof  the  learned  judges  were  of  opiniiM 
that  there  wiis  a  HulHi-ient  breaking  to  constitute  burglary ;  the  remaining  six  were  of  a 
contrary  ojiininn.  Kukn.  It  Ity.  C.  C.  lAT.  And  it  b  to  be  <^>served  thai  eren  when  the 
first  entry  is  u  mere  ti'i'^imiM,  \ivinff  a» /ter  Jahua  opiria,  if  the  thief  afterwards  breaks  o)wn 
any  inner  room,  he  will  Iw  guilty  of  burglary.  (1  Hale,  5.^3:)  and  IhiB  may  be  done  br  a 
viint  who  sleeps  in  an  ndii'ct'nt  room  unlutehing  his  master's  door  and  entering  lii* 
*,.4....«,.,  „.;•!.  .,.i..»«  i»  t.m  i.t«..      I  II ..I..  fi\t      It..*  i»-.9  tt..i...].^..t.»..  _i...*i .. 


apartment  with  intent  lo  kill  him.  I  Hale,  •'io4.  Itut  lord  Hale  doubt*  whether  a  gneil 
at  ttn  inn  is  guilty  nf  burglary  t>y  rising  in  the  night,  ojiening  his  own  door,  and  stMling 
goods  from  other  moms.  1  llnh-,  ■i.'>4.  And  it  seems  certain  that  breaking  open  a  chtst 
or  trunk  is  not  in  itself  hiirglariims,  (Fost.  IW,  UK;]  nnd,  according  to  the  to  ter  opinion, 
the  same  principle  niiplies  to  cu]ilx>iinl!<.  pre-weN.  and  other  fixtures,  which,  though  st- 
tuehed  to  tlie  In-ehntd,  aie  inii'iided  only  the  better  to  supply  the  place  of  movabis 

depOMtoricH.      Fost.  1011.— t'uiTTV. 

"  It  will  be  Inirglnry  to  iinlnti'li  n 
would  lie  a  breaking  of  nn  miii'r  'Uf 
tute  burglnry.     .Sc,,  2  IJi^l.  I*.  I',  if! 

Itut  it  iliH''^  not  sci'tn  to  \h'  a  biirjilnry  to  break  the  doors  of  cupboards,  pretset,  and 
clmrts.     Ibid.— t-HlTTV. 

"  .'<*i  if  tlii<  ]iri»ini'r  hr-Mk'  open  n  shoji-whidow  and  with  his  hand  take*  out  givni*. 
the  onivnii*  is  iomi>lete.  K.j.-!.  Iii7.  Uuss.  A  !ty. C.  C.  4'.W,  S.  P.  Introducing  the  hanJ 
bolween  the  glu-H  of  nn  nutiT  winttiiw  iind  nn  inner  shutter  is  sufficient  entry  to  con^ii- 
liite  burglary.  Ku«>.  Jk  Ity.  i.'.  i.'.  ;141.  And  where  several  having  broken  opi-n  a  bou-t'. 
and,  attcin)iting  to  enter,  art-  o]>|>OKei1  l>y  the  owner,  and  in  making  a  pars  at  him  ili^' 
hand  nf  one  of  the  p^nty  is  within  the  [bre^hold.  he  will  be  guilty  of  burglarr.  1  Hal^. 
b^i'i.  If.  however,  nn  instrnnicnt  bus  Is-eii  thrust  into  the  window,  not  for  (he  |nir|«>^ 
of  taking  out  iiroi«Tty,  Imt  'inly  eaUnhit.-il  to  form  llio  aperture,  this  will  not  be  reg«n.M 
US  an  entry.  (1  Lcucli.  4<Ki:\  or  if  i<  hnii->(>  he  broken  open,  anil  the  owner,  through  the 
fear  oei'nsinned  by  tin'  eir<-umsliiiiec.  tliiviiv  ont  his  money,  the  burglary  will  not  tw  com- 

(ileted.  1  ilule,  .^'iS.  Il  seems  doubtful  whether  shooting  through  awindow  i*  sufficii-nt 
<y  tlio  entry  of  the  sliot  cti-ichnrgeil ;  but  it  seems  the  better  opDion  that  it  ia,  a*  in  ibis 
cose  a  felony  by  killing  is  us  much  attempted  as  in  the  Introdnotion  of  an  iurtniiiieai  a 
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for,  by  ttaiute  12  Ann«,  c.  7,  if  a  pereon  vaten  ioto  tho  dwollin>t-hou»e  of  another 
without  Ktvnkin|[  in,  either  hy  <lay  or  by  nij/ht,  with  iDl«nt  to  commit  felony, 
or  being  in  saoti  n  hoiwo  shall  commit  nnr  i'douy,  and  Hball  in  ihe  nigbt  bn-ak 
OBtof  tAi-  MtiniMbiAiailitclttnid  to  be  burt^lary.tbon)  having  buloro  boon  iliflvirot 
opinions  <^m-i'niiiitf  It,  lord  Biiw>n(m}  holding  the  affinnativa  and  Sir  Huitb(.'t* 
Hale(n)  the  nvgatiVL'.  But  it  in  univerHally  U|{rct)d  that  tht^ro  niuat  bv  both  a 
breaking,  either  in  fitct  or  by  Implication,  and  al»o  an  entry,  in  order  to  com- 
piste  the  buraUry." 

4.  As  to  tiio  intent ;  it  is  cl«ar  that  inch  breaking  and  entry  mn«t  bo  with 
ft  felonioiit  inlcnt.  otherwise  It  is  only  a  trMpaas.  And  tl  ih  thf>  same  whether 
anch  intention  bo  wrtnally  carried  into  oxeontion,  or  only  domonstnitcd  by  xome 
attempt  or  overt  acl,  of  which  the  jury  is  to  Judge.  And  thori-lbru  mirh  a 
breach  and  entry  of  n  bouoo  iw  hw  b«jn  before  dewrihed,  by  night,  with 
intent  to  O'lnimit  a  robbery,  'a  murder,  a  rape,  or  any  other  felony.  Is  .  ^mi 
burglary  ;  whether  the  thing  I>e  actually  pi'qMtrated  or  not.  Nor  does  ^ 
it  make  aov  diffwruni-e  whetlier  tlte  offenee  were  felony  at  common  law,  or  only 
created  («■  l>y  statulo ;  since  thut  statute  which  makes  an  offence  felony  girea 
it  incideni'illv  all  the  properties  of  a  felony  at  common  Uw-te)" 

Thus  tnucii  ftir  tho  nntnreof  burglary,  which  is  a  felony  at  common  law, 
but  within  llie  bl'^l^tit  of  clergy.  The  Dtntntes,  however,  of  1  Kdw,  VI,  c.  12, 
and  18  Ehc.  c.  T,  lake  uwoy  clergy  fVom  the  principaU,  and  that  of  H  A  4  W.  nod 
M.  c  9,  IVoiu  all  abetton  and  acconMoric!i  iK'forv  the  fnrlip)  And.  in  like 
manner,  liiu  law  of  Athens,  which  poniHhed  no  nimpln  ihilX  with  di-nlh,  made 
burglary  a  capital  crime. ({)** 

OiB|iuir.  wttb  hMM  to  •••^Jba  ^gA  or  MntO*.  h,  to 


Mnnr  t.T  itf-alinR  is  attempted.  1  Umle,  S55.  Hawk.  b.  i.  c.  38,  ■.  T.  See  4  Camp.  230. 
ISuwk-'JS,— CuiTTr. 

"TLe  .ri  now  in  force  ii  7  4  8  Geo.  IV.  o,  27.— Chittt. 

"  Bui  if  s  sen'uit  intrusted  hy  his  manter  to  sell  goods  reoeivea  monev  to  his  use.  eon> 
ttmia  ii  in  the  house  inHtoad  of  paying  it  over,  and,  after  hii  diamiisal,  breaks  the  faouae 
and  sieitU  it.  the  entry  is  not  burglarious,  because  there  was  no  felony  in  the  original 
Inking.  I  Show.  63.  And  even  where  prisoners  were  proved  to  have  broken  open  a 
houH  in  thf  night-time,  to  recover  teas  seizeil  for  want  of  a  legal  permit  for  the  use  of 
th^  n'rwii  from  whom  tlit-v  were  taken,  an  indieiment  for  burglary  with  intent  to  steal 
wu  holdeii  not  to  be  Min|>orted.    2  East.  P.  C.  510.— Cbittt. 

"The  puiiiihmenl  of  this  crime  now  varies  acrording  to  the  cireamstaneea  under  wbieh 
it  is  committed,  it  being  enacted,  by  stat.  1  Vict.  c.  B6,  s.  2,  that  whoever  shall  bnr- 
(lariounly  brmk  and  enter  into  any  dwellins-house,  and  shall  aassult  with  intent  to 
murder  any  jierBOn  lieing  therein,  or  shall  stab,  cut,  wound,  beat,  or  strike  suoh  pewon, 
thail  be  f(ui]ty  of  felony  punixhaMo  with  death  :  but,  by  s.  3,  the  simple  crime  of  burglary 
is  puni*bablL>  only  with  tranvportation  for  life  or  for  not  less  than  ten  years,  or  impruon* 
mrnt  for  three  yeara, — and  now  penal  tervituile  may  be  substituted.  And  now,  further, 
i'j  Stat.  14  k  1.)  Vict,  c  I'J.  Hs.  1.2.  any  person  found  fay  nijiht  armed  with  anjdannraua 
■aapoD.  with  intent  to  enter  any  dwellinft  and  to  rommit  Moaj  therein,  or  found  in  tbe 
I«Hvwinn.  without  lawful  excuse,  of  housebreaking  instruments,  or  with  his  faee  Uaok- 
riM^J  or  di!'icuiied.  Or  found  by  night  in  any  building  with  intent  to  commit  any  fetoaj, 
•hall  \ie  guilty  of  a  misdemeanour,  punishable  with  imprisonment,  with  or  without  hanl 
Uliour.  not  exceeding  three  yuan, — and  now  with  penal  servitude.— Sravaar. 
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CHAPTER  XVII. 

OF  OFFENCES  AGAINST  PRIVATE  PROPERTY. 

^090-1  *TnE  next  and  last  spccicR  of  offences  against  private  sabjects  are 
J  such  aa  more  i  in  mediately  affect  their  property.  Of  which  there  are 
two  which  are  attended  with  a  breach  of  the  peace;  larceny  and  malicious  mis' 
chief;  and  one  that  is  eqiiall}'  injurious  to  the  rights  of  property,  but  attended 
with  no  act  of  violence,  which  is  the  crime  of  forgery.  Of  these  three  in  their 
order. 

I.  Larceny,  or  theft,  by  contraction  for  latrociny,  latrocinium,  is  distin- 
guished by  the  law  into  two  sort^:  the  one  called  simple  larceny,  or  plain  theft 
unaccompanied  with  any  other  atrocious  circumstance;  and  mixed  or  compound 
larceny,  which  also  includes  in  it  the  aggravation  of  a  taking  from  one's  doum 
or  peivon.* 

And,  first,  o£  simple  larceny,  which,  when  it  is  the  stealing  of  goods  above  the 
value  of  twelve-pence,  is  called  grand  larceny ;  when  of  goods  to  that  value,  or 
under,  is  petit  larceny ;  otlences  which  are  considerably  distinguished  in  their 
punishment,  but  not  otherwise.  I  shall  therefore  fii*st  consider  the  nature  of 
simple  larceny  in  general,  and  then  shall  observe  the  different  degrees  of 
punishment  inflicted  on  its  two  several  branches. 

Simple  larceny,  then,  is  *Mhe  felonious  taking  and  carrj'ing  away  of  the  per- 
*2^01  ^^"^^  goods  of  another."  This  *offence  certainly  commenced  then, 
J  whenever  it  was,  that  the  bounds  of  property,  or  laws  of  meum  and  hivii, 
were  established.  IIow  far  such  an  offence  can  exist  in  a  state  of  nature, 
where  all  things  are  held  to  be  common,  is  a  question  that  may  be  solved 
with  very  little  ditticulty.  The  disturbance  of  any  individual  in  the  occupation 
of  what  he  has  seized  to  his  present  use  seems  to  be  the  only  offence  of  this 
kind  incident  to  such  a  state.  But,  unquestionably,  in  social  communities, 
when  ])roj)erty  is  established,  the  necessity  whereof  we  have  formerly  seon,(ci) 
any  violation  of  that  property  is  subject  to  be  punished  by  the  laws  of  society; 
though  how  far  that  punishment  shall  extend  is  matter  of  considerable  doubt. 
At  present  we  will  examine  the  nature  of  thefl,  or  larceny,  us  laid  down  in  the 
foregoing  definition. 

(•)  Sm  book  ii.  p.  8,  ke. 

^  Ry  t«tat.  7  &  8  Goo.  W.  c.  29.  8.  2,  it  is  enacted  **that  the  distinction  between  gruid 
and  petit  larcony  shall  bo  a1x:)lislio(I,  and  every  larcreny,  whatever  bo  the  value  of  the 
property  stolen,  shall  l>e  dooinod  to  bo  of  the  same  nature,  and  shall  be  sulyect  to  the 
same  inoidonts  in  all  ivspoots,  as  ^rand  larceny  was  before  the  commencement  of  this 
act;  and  every  eourt  whose  power  as  to  the  trial  of  larceny  was  before  the  commence- 
ment of  this  art  limited  to  petty  lareeny  shall  have  power  to  try  every  case  of  larceny 
the  punishment  of  which  <-aiin(>t  exeeed  the  punishment  hereinafter  mentioned  for 
simple  liirceiiy,  and  also  to  try  all  accessories  to  such  larceny." 

By  sect.  3,  every  person  convicted  of  8im]>]e  larceny,  or  of  any  felony  thereby  made 
punishable  like  simple  larceny,  shall  (except  in  the  cases  thereinafter  otherwise  prc^ 
vided  for)  be  liable  to  trans]>ortation  for  seven  years,  or  imprisonment  not  exceeding 
two  yeai's,  and,  if  a  male,  to  one,  two,  or  three  public  whippings;  and,  by  sect,  i,  where 
the  sentence  is  im))risonment,  the  courts  have  a  discretionary  power  to  awanl  hard 
la>)our  or  solitary  continemi'iit  in  addition.  This  observation  has  been  introduced  here 
that  the  reader  may  observe  how  far  the  ])res(>nt  provisions  of  the  law  vary  from  the  text 
in  his  progress  through  this  im]H)rtant  chapter,  and  to  remind  him  that  the  subtle  dis- 
tinctions between  grand  and  petty  larceny  are  now  entirely  aliolished. 

By  t^ect.  01,  in  every  felony  piini^ha))le  under  this  act,  every  principal  in  the  second 
degree,  and  every  accessory  before  the  fact,  sliall  be  punishable  with  death,  or  othenrise, 
in  the  same  manner  as  the  principal  in  the  first  degree ;  and  every  acoeesory  after  the 
fact  (except  only  a  receiver  of  stolen  property)  shall  on  conviction  be  liable  to  imprison- 
ment for  any  term  not  exceofling  two  years ;  and  every  person  aiding,  abetting,  counsel- 
ling, or  procuring  the  commission  of  any  misdemeanour  punishable  under  thie  act,  shall 
be  liable  to  be  indicted  and  punished  as  a  principal  oU'ender.  Ae  to  the  venae  in  oases 
of  larceny,  see  7  Geo.  IV.  c.  04,  ss.  12,  13. — Cuitty. 
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I.  It  moat  be  « taking*   Tliis  implies  tho  coRMtit  of  th« owner  to  bo  wanting. 

*  71u>  — w  upon  thi*  Importani  rsquinila  of  Um  atham  of  Urtwnjr  Bn>  *f>  namoraiHi, 
■ml  tlie  duUnctiani  mi  buLiIU-,  Uikt  il  will  be  ni-cuKor}:  to  go  Inio  L-onii<l(!n^>lA  dPUil  to 
gl«i<  m  rmnidria  *l«w  of  iha  Uw  upon  tlie  •ubieot.  1m,  in  gen«rftl,  3  Chilt.  Crim.  L.  H 
•d.  I>i;  toV24. 

Ltl.  U'iUf< bU tfffitdet  taa^Uy  aoinvtd  Aepeneuio'i  ^  cA(  jtm^.  W  vni/n- a  iorr  thar^,  rA< 
■— «>  abtf  n«aiH^  ti»  propfriy  m  cA/H.  tho  oflwRilfir  will  b*  fullly  of  lu^^ny  nt  cnmnioii  \nm 
In  «BlK«ilm<  them.  Tliiui,  in  addition  to  tho  initMieea  put  I7  tfae  l^kmed  author,  of  tJiA 
butler,  lite  •ii«>|ib»rd.  and  gutvt  ftl  tn  ion.  if  a  lUMtn- d«llv«r  ]>Tt>pM-l)'  itilo  tlie  hind*  of 
n  •vrcuit  lor  a  •(wciBl  |>iir|iiiM>,  mi  to  Ifiav*  it  at  tba  liouas  of  a  (rinid.  or  tn  itnl  olianfia, 
or  dpwMtt  Willi  k  bankor.  llie  lervBOt  will  be  gniXty  oX  Mony  in  applying  il  to  lii>  own 
•••^  to*  U  Mill  r«main*  In  lti«  (.«>n«lni('4lv«  pMMnion  of  iu  own«r.  i  l,<«ob,  iTiV,  94:!: 
■i4  aM  3  l^d,  P.  C  M3 :  ,fdt»U  Kant.  P.  C.  ^03.  R.  A  R.  C  C.  215.  4  Taunt,  S38.  S.  a 
lr»baBkflr'«oUtfcl«B«nt  U>  the  monay-nxtm  to  bring  ca^i  for  a  partlnilar  ptir^iOMi.  and 
Im  Inkm  tlM  0|^>artunitT  of  i««Trwlina  «md«  for  iiUown  u**;  (I  Ixuch,  344,)  bit  b  guilty 
flf  latTwny.    And  ■««  I  lutch,  'HI.    Kolw.  38.    Cowp.  SfH.     And  if  apKral  p«i«ona  pb^ 

' rd^  and  d«rpOf>li  monvy  for  that  purjioie,  not  parting  with  tbeir  prowrtjr 

a«i  iHMp  It  all  awny  and  tok*  it  to  bimstrlf;  ho  will  ba  guilty  of  tfacft,  if  th* 
ftnd  ibal  he  acted  with  »  leloniona  ilnign.  I  l«Kb.  370.  oTd.  £»5.  Ho  K  tli«ra 
plan  lo  cfaeai  *  mnn  of  kU  properly,  antler  ctolour  of  a  bot,  and  bo  pMts  with  Ui« 
mmf^tm  «*/)>,  to  dejiout  ■■  a  ■tokn  with  on*  of  th«  <yinfed«ntM,  tbo  tMking  bv  ra^  oon- 
fnlMnt*  i*  leloDiotL*.  UuiM.  A  Hy.  C.  C.  413.  And  if  a  bag  of  wImm  b«  defWcnd  to  n 
«Kr<>hnnH-n»n  fnr  Mfn  cmtiHT,  tiinl  hr  t«kf  tim  whi^l  f«Hl  of  ih»  Iwifl  und  dinpnw  (if  H. 
}t   i-  1........L..      V'--   ■*■  Hv   '■  ''    t  !T       ■»■'■!  -h-r,'  -  l.,^:.^.-'.  .•l,.rV  ''^-.l!  n"i.>.  ffv.to  tho 
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guillv  ..I  i.-\.ms.   til.'  fr»uaiit''nt  ohi.iiiiitig   tlie  cluvk  U^in^' iiotlilng   more  than  mera 
mi.rliiii.ry  i"  r-lf.-i-l   lil.'.   iiiirp,^.     4  Trninl.  Sil-t.      K.  A  R-  C.  C.  -ilX.  S.  C.     2   U«u;h.  C.  C. 
1<^"J.     Ari'l  wlii-re  oii<>  ('ni[>lavtHl  oit  a  clerk  in   tlie  lUytimc.  but  not  residina  in  tha 
hou^p.  <Tiil>>'uli>9  a  bill  <if  excliango  which  he  reoeivtHi  from  his  maiter  in  the  umal 
cuur>e  <if  liU'iiic.-.*.  with  (lin-ctions  to  tranmnit  it  by  Iho  hmI  to  a  correepondent.  it  w«« 
bold  Ur' env,    •!  IJiHi.  I'.  C.  5iM  :  and  *ee  2  C'liilt.  C.  L.  2d  ed.  <JIT,  b.     And  where  gootfa 
h«vf  not  Iki'ii  <i."*u't//i/ ri'diicpii  inio  tlio  owner's  no  " '"     *"  '   ""    ------ 

10  delioT  llieiii  In  lii^  servnnt.  nnd  tiiey  are  dt'lit 
brulc  itii-m,  lie  nil)  \iv  piilly  of  larceny:  aa  wliere  a  rorn-factor.  having  purchaaed  • 
rtt^n  nt  o.<tH  nii  liiwrd  a  fliiji.  iH'nt  bin  MTvant  with  liia  bar)[e  to  receive  part  of  tbe  oala 
in  Iiioh:  liiilk.  aiirl  III.-  -iTViiiit  »nleri-d  Home  of  tbem  to  be  put  inh>««ck»,  which  beaft«r- 
■■nj'  rml»'u1.-<l.  lliin  vta*  hiild.'n  liin-onv.    '2  KhuI.  P.  C.  IT'.M.    2  Leach,  825. 

Ti..-  I.Mro.-'l  .oi.im.'nNilor  hii.<  almidy  notir»i  tlie  21  Hen.  VIU.  c.  7.  making  tbo 
eml-4'ul'-iii.*nt  of  gnHU  niMive  ibe  vnluti  of  forty  Bhillings  felony,  when  intrtuted  to  a 
F^rruiit  )>>  111*  iiiunier  The  act  pxti-iitU  only  lo  mich  [lerson*  wbo  were  aerranta  to  tha 
ownT  iif  lli>'  (Tii-idB.  Imih  .it  ilii>  timu  of  tlieir  ih-livery  and  when  they  were  stolen.  1 
Hawk.  c.  :u.  H.  1^.  2  h^i-i.  r.  C.  hiVL  To  bring  tho  case  within  the  act,  the  goods  mutt 
have  )>tvn  di-livereil  U>  (bo  tu^rvuiit  lo  ktfp  for  the  master :  and  the  woids  "  kept  to  thft 
a**-  of  ih^  ma-ler-  imply  ihnt  llioy  are  to  bo  returned  to  Ibe  master,  2  East,  P.  C.  5«2. 
Th^  act  dm--  not  extend  to  goods  tlii>  actual  proi)erty  of  which  were  not  in  the  master  at 
the  liiiir:  Slid  iherefiire  it  ix  snid  that  if  llio  properly  be  changed,  as  by  melting  tho 
m<ineT  down,  or  malting  oorn.  and  then  it  be  taken  awav,  it  is  not  within  tho  statnto. 
I  HaWk.  c.  ;i;(.  s.  l.'>.  2  Eiu.!.  P.  C.  54'>:t :  j>r</ yuirrr.  See  1  Hawk.  c.  33.  a.  15.  The  act  on^ 
pitrnds  10  wbi>rt-  tbe  owner  hiis  actually  hwl  them  in  his  poaseMion,  and  not  where  h* 
•errant  bas  iiierelv  rei-eivnl  tliem  lo  liii  use.  No  waiting  or  oonsuming  the  good*  k 
wiihin  the  act.  bowovor  wilful.     Hank.  b.  i.  c.  3.1.  s.  U. 

2dly.  Wkrre  <l.t  ijf'-n.l.-r  unUirfallii  afpiimi  th'  ponifMim  of  ^y>dt.  at  by  /rotul  or  /eret.  rfr., 
«vA  iii^Kl  lo  Ural  Ihrm.  thr  <«vncr  itilt  nl,iii.i>ifi  kit  yniptrly  in  /Ami,  such  an  offender  will  bo 
riiliT  of  lsr'1-iiy  m  i'Tii>H-uliii^  tlu-iu.  Thi-rt'Iore.  in  aiidition  to  the  instKUoes  mentioned 
n  ibe  lext.  Iiiring  a  horn'  nii  |iri-ii'ii>'c  iif  tHkiiij;  a  journey,  and  immediately  selling  it, 
!■  Un-<-nr.  la-csu— '  ihi'  jury  limiiil  tlu'  ili'l'i.tiilunt  acii-d  rimmo  /'iiruWi  in  makinx  the  oon- 
lf»i-t.  and  ihi-  ).artinir  wilii  llu-  [KK-c^sjon  htul  not  cbn.  ■  ■!  r  i,.  -.i  .1  :  .■■  :  1  ■  .|,.  r:^ 
;E»i.  P,  C.  liK-i.  1  l..ncli.  ::l:;;  dikI  «.<.  2  l..'ncli.  42iK  i  fci.i.  i'.l  "^/i,  .-o,  otoioinuw 
s  b«rM  by  preiendini!  anoili.r  perMiii  niinieil  to  hiru  il  tu  go  lo  B.,  but  in  tntlb  wit£ 
inirat  to  steal  it.  ami  not  iM'inn  ir>  [t.lxil  Inking  ih«  howwebowboroMwl  liWIngtt  Ji 
larrmy.  I  Ltacb.  WJ.  2  Ki-i.  I'.  I '.  liSH.  So  whore  tbe  prisoosr,  Inlendinf  MflUd  lb» 
uaiUKga  frocD  o  posl-oRice.  proi-iirrd  Ilioni  in  be  lot  down  tn  kim  by  •stnnf  (Kwl  tb* 
nadowof  thepoat-olHce.  uTiilor  i>ieteiico  ilint  he  was  the  moil-giurd.  ba  was  £»]d  gulllv 
o(  lareeay.  X  ^t,  P.  C.  OKt.  It  h  Inrreny  for  a  ]>er»in  biml  ftir  tlia  »iw«ial  pur]ia*B  nf 
dririag  aboop  lo  ft  Cair  to  convert  them  to  his  own  use,  b«  hiTiUf  lb*  uit«ntkin  so  lo  da 
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Therefore  no  delivery  of  the  goods  from  the  owner  to  the  oifender,  upon  trust, 
can  ground  a  larceny.  Aa  if  A.  lends  B.  a  horse,  and  he  rides  away  with  him; 
or  if  I  send  goods  by  a  can*ier,  and  he  carries  them  away;  thcao  are  no  lar- 


at  the  time  of  receiving  thorn  from  the  owner.  1  Ry.  &  M.  C.  C.  87.  And  where  a 
ordered  a  pair  of  candlesticks  from  a  silversmith,  to  be  paid  for  on  delivery,  to  be  sent 
to  his  lorlgings,  wliithor  they  were  sent  accordingly,  with  a  bill  of  jjarcels,  by  a  aerrant, 
and  the  prisoner,  contriving  to  send  the  servant  back  under  some  pretence,  kept  th« 
goods,  it  was  hoiden  larceny.  Cited  in  2  Leach,  420.  And  if  a  sale  of  goods  is  not  com- 
pleted, and  the  pretended  purchasor  abscond.H  with  them,  and  from  the  first  his  inten- 
tion was  to  d<^t'rnnd.  he  is  jiuiity  of  stealing,  (1  Leach,  U2;)  and  to  obtain  money  from 
anotlier  by  ring-dro])ping  is  a  similar  oflence,  if  there  was  an  original  design  to  steal,  (1 
Leach,  238;  2  Leach,  572;)  and  where  the  owner  of  goods  sends  them  by  a  servant,  to  be 
delivered  to  A.,  and  B.,  ])retending  to  be  A.,  obtains  them  from  him,  B.  is  guilty  of  larceny. 
2  £ast,  P.  C.  ()7'S.  So  where  the  prisoner,  pretending  to  be  the  servant  of  a  person  who  had 
bought  a  chest  of  tea  deposited  at  the  East  India  C'ompany's  wai*ebouse,  got  a  requesl- 
paper  and  ])ermit  for  the  chest,  and  trwik  it  away  with  the  assent  of  a  person  in  the  com- 
pany's service  who  had  the?  charge  of  it,  this  was  held  felony.  R.  &  Ry.  C.  C.  173.  So  (0 
obtain  a  bill  of  exchange  from  an  e'lidorseo  under  a  pretence  of  getting  it  discounted,  ii 
felony,  if  tlie  jury  tind  tliat  the  ]»arty  did  not  intend  to  leave  the  bill  in  the  poflseeuon 
of  the  defendant  previous  to  receiving  the  money  to  be  obtained  on  his  credit^  and  that 
he  undertook  to  discount  with  intent  to  convert  it  to  his  own  use,  (1  Leach,  2S^;)  and  it 
seems  that  if  a  person  procure  ])ossession  of  a  house  with  an  intent  to  steal  the  lesd 
affixe<l  to  it,  he  may  be  indicted,  on  the  4  Geo.  II.  c.  32,  for  the  statutable  larceny.  S 
Leach,  HoO. 

In  all  these  cases  the  defendant's  original  design  in  obtaining  the  goods  was  feloniom, 
and  the  owner  never  ]>arted  witli  his  property  therein ;  for  where  either  is  not  the  osM 
there  can  be  no  larceny,  as  will  a])pear  from  tlie  following  instances.  Thus,  where  i 
house  was  burning  and  a  neiglibour  took  some  of  the  goods,  apparently  to  save  them  from 
the  flames,  and  afterwards  converted  them  to  his  own  use,  it  was  holdon  no  felony,  be- 
cause the  juiT  thought  tlie  original  <Iesign  honest.  1  Leach,  411,  notes.  And  it  is  certain 
tliat  if  the  prcjwrh/  in  etlects  be  given  voluntarily,  whatever  false  pretence  has  been  used 
to  obtain  it,  no  fefony  can  be  oommitlt»<l.  1  Hale  P.  C.  506.  R.  &  K.  C.  C.  226,  S.  P.  Thw, 
obtaining  silver  on  ])retence  of  sending  a  half-guinea  presently  in  exchange  is  no  felooy. 
2  Kast,  r.  C.  r>72.  So,  writing  a  letter  in  the  name  of  a  thircl  person  to  borrow  money, 
which  he  obtains  bv  that  fraud,  is  only  a  misdemeanour,  (2  East,  P.  C.  G73;)  and  it  nuJcet 


no  dilference,  in  these  cases,  that  the  credit  was  obtained  by  fraudulently  using  the 
of  another  to  whom  it  was  intended  to  be  given,  (I  I^ach,  303,  notes.  2  £ast,  P.  C.  673. 
K.  &  K.  C.  C.  22:') ;)  and  if  a  horse-dealer  delivers  a  horse  to  another  on  his  promise  to 
return  immediately  and  ])ay  for  it,  the  ]»arty's  riding  oif  and  not  returning  is  no  felnnv. 
1  Leach,  4()7.  2  >^ist.  P.  C.  G(U).  >So  if  a  tradesman  sells  goods  to  a  stranger  as  for  ready 
money,  and  sends  them  to  him  by  a  servant,  who  delivers  them  and  takes  in  payment 
for  them  bills  which  prove  to  ))e  mere  fabrications,  this  will  be  no  larceny,  though  the 
party  took  his  lodgings  for  the  express  purpose  of  obtaining  the  goods  by  fraud;  b^ranf 
the  owner  ]>arted  with  his  property.  2  Leach,  014.  So  fraudulently  winning  money  st 
gaming,  wliere  the  injured  party  really  intended  to  play,  is  no  larcenv,  though  a  conspi- 
racy to  ih'fraud  aiipear  in  evi(h-nce.  2  Leach,  010.  So  brokers,  bankers,  or  agents  em- 
l>ezzling  secuiitit-s  deposited  with  them  for  securitv  or  anv  special  purpose  are  not  guilty 
of  larceny,  (4  Taunt.  25S.  2  Leach,  lU54.  K.  &  R.  C.  C.  215,  8.  C.;)  but  this  decision  occ«> 
sioned  the  52 (ieo.  III.  c.  03  to  )»e  passed,  making  it  a  misdemeanour  in  brokers,  banken. 
and  others  to  embezzle  securities  deposited  with  them  for  safe  custody  or  for  any  specisl 
purpo^^e,  in  violation  of  good  faith  and  contrary  to  the  special  purpose  for  which  they 
were  deposited.  Thus,  in  all  cases  where  a  voluntary  delivering  by  the  proeecutor  if 
the  d(*lenoe  to  l>e  relitnl  on,  two  (|uestions  arise:  first,  whether  the  property  was  psrted 
witli  by  the  owner:  secondly,  whether,  supiK>sing  it  was  not,  the  prisoner,  at  the  time 
lie  o)>tained  it,  conceived  a  felonious  design.  In  the  first  case,  no  fraud  or  breach  of 
trust  can  make  a  conversion  larceny ;  in  the  second,  the  complexion  of  the  offence  must 
depend  on  the  felonious  de>i>rn. 

3dly.  W/icrr  thr  njfVwirr  fatr/u/h/  arrptirrd  the  p<K^fs»ion  of  and  tjfuah/ied  property  in  good»  ymdtr 
colour  otbaibncut,  but  with  fhr  infrntion  "j'sti  nlimj  them ;  or  trhtre  the  bailment  hoM  been  determined Mtr 
by  the  wrotiiif'ul  art  of  thr  nH't  hthr  or  by  the  intrntion  of  th**  purtifs,  if  he  afterwards  embemle  sndi 
gotxis  he  will  l>e  guilty  of  larceny.  For  in  the  first  oise,  after  the  determination  of  the 
si^ecial  contract  by  any  plain  and  unequivocal  wrongful  act  of  the  bailee  inconsistent  with 
that  contract,  tlie  property,  as  against  the  bailee,  reverts  to  the  owner,  although  theaetasl 

)s«;ession  remain  in  the  i)ailee.    2  Kast,  P.  C.  CM,  <i27.    The  most  remarkable  ease  of  thii 


j)os«iession 

description  is  that  of  a  carrier  iH>inted  out  by  the  learned  commentator,    8o  the 

sion  of  money  with  a  felonious  intent,  which  was  found  in  a  bureau  dialifwed  to  a  OM^ 

4W 
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rriiio  I  ft)  Bnl  ir  tho  carrirr  op<-iM  k  tmlo  or  piu'tc  of  i^oodii,  or  pioroea  a  tmmI 
(.1  uiiie,  nnd  Uikp*  away  purl  lixereaf,  or  if  liu  (.-HrrivH  it  to  the  pluve  aitpolBUd 
fttiil  kliiTwwtla  tnk^iA  Hway  tha  whole,  tlieso  tu*0  larceuiw;(r)  for  turn  Iks 

|>|  I  lU,  p.  a  «>>4  (•]  I  lao.  wt. 

f  nl«r  10  ba  MpBbvd,  b7  bNtkiiif  it  npan.  when  thvrs  wu  no  n«c«Mil  j  for  m>  doinc  tot 
l<.p|iarpoM«ri«|aun.<riUMnqunltoalar<<i!ni'.  |H  Ve*.«>^.  2I.n»cb.U62.  SftumlMS;) 
*n<l  in  lti«  Huni*  na*'>  It  wm  mI(I  tlial  If  a  pnck>>t-W>k  coiilnlnlnfc  l«i)k-ni>tA*  km*  l«ft  In 
!);(>  (.uukvi  ul  «  nut  M-nt  lo  I>«  mpndcd,  nnd  ihir  tailor  tonk  lh«  pocket-book  out  of  tfi« 
|;>  vk't  *n<l  itif  nnln  iiut  of  lliR  porkpl-book  with  ■  rfloniuiiK  intrnt.  fl  would  amoiiiit  to 
k  Iwliitif.  If  (iii>  iiiaat't  and  owni>r  of  ■  alii|i  nutnl  Mini*  of  tU*  iiotni»  d^hrvml  to  liim  to 
<^nj.  It  )■  nut  luvray  m  lilm.  unlna  lie  link  the  (fowl*  out  of  ibfir  ]iacka«e:  Bi>r.  if  lai^ 
<^tiy.wiMklUUaDiiiri>ncnwilbiii2-;U<Ki.lI.c.4A.  K.  A  K.C.O.!».  AnJif  oorn  bvMBt 
l.'WibUWUtribdui'l  lintoke  pact  nf  it  bn  Milt  bo  jtuilly  orfel«a)r,  (1  Roll.  Atir.T3;)l>nt 
i'h««lb«tjbag*orwiipat<rM^-M-iil  tvlhF  priMiiier.  a  wBrelinuMinaii,  Eoruhouatodyantil 
■■^Iri  bytli«|itawm(«r.«nil  thr)irlMin«r'iiiwrtnnt,  l>^ilir<>(iiionnf  iboiirboiM-T.  f-mptlMlfour 
c-i  iii«  taii^  and  niix«d  tlinirooninntiwilbntbor  InlfTriorwbeM,  and  parlodbemixlurrva* 

ul-tfxitellut  partotily  wbiob  w«iiiaiH>vprr<l.  the  priK^icrwM  hi-Ul  Kuillvi 
Crfiy  hi  taktnit  tbo  whoat  ouloCtbe  imf.   R.  A  H.  C.  C  331.    And  whervproporiv  whloh  tbo 
|.<i«*aitni*  bail  bought  wm  «*i|{bf^  mit  in  tho  jir*»rnr»  of  their  dark  and  iMiTatad  tn 
their  ouicr'a  M-rranl  to  lurl.  wbo  let  oilier  penuma  lakp  awajr  tlia  rart  awl  ditp^nf  lb* 
piipi^y  (rT  bt.  hrncrtt  jomtly  iTitb  Ihat  nf  III-  othfr  ^«■fwn^  it  nan  h»Ul  ibat  UitflarUr^ 
g,...^...  —  -..-■  ...... 1-v  '■<■  .-I--  iT-i-ii  -•  1..!-.    (.■■(  ■'■-■  'i-  HI  nrll  ■■  Ih*- olbcr  liMMna 

•  .  ■  Li,,,,,  „„,!  ^  a  fi„t.  ECL  UK 

1  ,  ■  I  Itikve  bod  on  iiiMKnaa  ^ 
MAi/^-'y  [lie   |.roi,.-r(j-  at   fi/  tune   il  wus  ili-livrrcl    lo  liim.      K.  ft  K.  U.  U.  411,    overruling 

2  Ea-i.  1'-  )■-  OWi,  ll'JJ.     2  Huw.  HIS'J.  KKII.     1  K.  A  M,  C.  C.  W. 

4tlily.  H'Arr<  (A<  o^ouier  luia  lAr  qualijial  propfrtt)  and  aelual  poitaiioti  of  At  ffoetU  iit(ke  6m» 
U  lAt  rmhf::ltmeM,  be  will  nut  bp  ftuilty  of  larci'dy  nt  cnrnmon  law.  Thus,  wfarre  a  terrant 
or  clerk  had  reofivud  proporty  for  tho  umi  of  bin  mooter,  and  the  maalor  nerer  hod  any 
otbrr  pn«ai.Mion  itiaii  xurti  jxiiu'i'iwion  by  liis  sorvtint  or  clerk,  it  was  doubted  whether  tb« 
Utter  w««  (tuilty  of  foloiiy  in  nlealiiig  «uch  pro|>ort*  or  wan  iniilty  merely  of  a  breaob  of 
trtwt.  -i  l..-at'b.  Kt5.  lUl^,  OM.  Kait.  P.C.  6;u,  5TI.  And  »ee  4  Taunt.  258.  Ruw.Jt 
Uy.  C.  C.  -16.  S.  C.  2  Li'ui'li.  C.  C.  1)164.  So  a  coKbicr  of  the  bank  could  not  be  imiltjr 
o<  felony  in  i.-nil«uliii>!  iiu  India  bond  which  hi>  hud  ri>ceive*l  from  the  court  of  chancery 
and  woa  in  lii»  ai-luul  iw  well  on  con iitrur live  )iaK«ew>ion.  1  Leach,  2M.  ^  if  •  clerk  ro- 
reiTpd  ni'iiit-y  of  a  cuntotncr.  uml  nilbout  at  nil  putiinf*  it  in  the  (111  converted  it  to  hta 
own  vf^.  bn  WW  Kiiilly  only  of  a  lirnich  of  Iniol :  tboujch,  hn<l  be  once  depooited  it  and 
tb>^  tskcn  il  again,  he  would  Imvu  been  guilty  of  fulony.     J  Leach.  rt35. 

tlmtfU  and  CUrit, — Tlic  dunffent  r>ttultinic  from  tliia  doctrine  or«iutioned  tb*  eiMet- 
farat  nf  '.'.'J  fiva.  111.  c.  n.)  agiiinit  »ucli  eni)iei>il>-mcnlii  by  scrrants  or  clerk*,  rendering 
the  offence  putii.'-bable  with  tninH  portal  ion  for  fourui-n  yi-on.  Thii  act  eitenda  only  to 
(ocb  (erraiiiH  as  are  employed  to  receive  moiify.  and  to  inslnnrea  in  which  they  recoivo 
nooev  Itv  virtue  of  their  uin[<lovnii!nl.  It  seems  an  aj'prenlice.  though  under  the  a^ 
■A  eighteen,  i*  within  the  act,  (It.  A  K.  C.  I.'.  K»0  m>  ii  a  female  i^rvant.  H.  A  H.  C.  C. 
'A'.  A  \irr^-an  eniployi-il  u|<on  commiiwion  lo  travel  for  order*  and  lo  collect  debta  >■  a 
Hrtk  within  iJie  ui-t,  tliough  lio  i*  employed  by  many  diH'erent  hou«c«  on  each  journejr, 
and  p«yii  hi»  own  eX|M'n*eii  out  of  bin  eommis.-<ion  on  ea<-h  journey,  and  doea  not  live  with 
toy  ol  bi->  cmploveni  nnr  lU't  in  uny  of  their  counlinfc-houMv.  H.  t  U.  C.  C.  108.  At  ft 
■ervant  in  tlie  eiii|.hiyment  of  A,  «  B..  who  an-  )>artnera.  i#  the  aervant  of  e*ob,  and  if 
be  embnulf  the  |.rLvute  inciiiey  of  oni-  may  be  cliBT^ed,  under  the  act,  aa  the  aervant  of 
tbat  individual  (lurlner.  3  .<iiirk.  C.  !J.  P.  7<>.  A  iiwn  ii  BuWcienily  a  itervanl  within  tho 
art  aittaou]>h  be  in  only  oi-cii>  inn  idly  emploriil  when  be  haa  nothing  else  lo  do:  and  it  ia 
MiOnent  il  he  won  etiiplovi'il  to  receive  the  money  be  emlieuled,  though  receiving  money 
Buy  not  be  in  hi*  u>-uul  eniiiloyment.  and  iilthcmgh  il  waa  the  only  irutanco  in  which  ha 
WW  io  eniidoyi-d.  il.  A  ky.  C,  C.  -W.  A  cl.-i  k  iiitru-lol  to  receive  money  al  Amw  from 
oal-tiaor  colleelor*  recoiveil  il  alirtnid  from  oiil^ilitor  cuiilomeni,  it  wai  held  that  auch  r». 
eeipt  of  money  may  be con^ideri-il,  "by  virtue  of  his  employment."  within  the  act,  though 
It  ■  bejood  the  limits  in  u  hieh  ho  in  aul)iorizc<l  to  receive  money  from  hii  ewpkiyera. 
B.  k  Hj.  C.  C.  31U.  >So  if  a  M.rvant.  generally  <-niployed  by  his  master  to  r«»iv*  aunia  of 
a—  Jicnpt^op  and  at  one  pliio'  only,  is  einployi,U  by  him  in  a  [uirticuUr  inotonoa  lo 
nNHvaaaum  of  a  diflerent  lU-cripiion  and  mi  a  ditt'erent  place,  this  laUw  itini  i*  to  be 
UMiiilaml  ■■  racoived  by  him  by  virtue  of  bin  employment ;  for  he  Hlb  the  ohamotor  ot 
Mnaal,  m  it  i*  by  being  employed  a-  servant  be  r«oeive«  the  money.  B.  A  Sj.  C  0.  U8, 
Whm  tho  owitar  of  a  colliery  employed  the  prisoner  M  captain  of  ono  of  Ua  hatgi^  If 
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animus  furondi  is  manifest;  sineo  in  the  first  case  be  had  otherwise  no  indace- 
mcnt  to  open  the  ^oods,  and  in  the  second  the  trust  was  determined,  thf 
delivery  having  taken  its  effect.  But  hare  non-delivery  shall  not,  of  eoon*e. 
be  intended  to  arise  from  a  felonious  design,  since  that  may  hapi>eii 
from  a  variety  of  other  accidents.  Neitlier  by  the  common  law  was  it  larceny 
in  any  servant  to  run  away  with  the  goods  committed  to  him  to  keep,  but 
only  a  breach  of  civil  trust.     But,  by  statute  33  Hen.  VI.  c.  1,  the  servants  of 


moned  to  appear  personally  in  tiie  court  of  king's  bench  to  answer  their 
masters'  executors  in  any  civil  ^^uit  for  such  goods,  and  shall,  on  default  of 

caiTy  out  and  poll  coiil,  and  j>iiid  him  for  his  lal>our  by  allowing  him  two-thirds  of  tbe 
price  lor  which  lie  sold  the  coals,  after  deducting:  tlie  price  charged  at  the  collierr.  he 
waB  held  a  servant  within  tlic  act,  and,  having  cnihozzled  the  price,  he  was  guilty  of  Ia^ 
ceny  within  the  act.  H.  &  R.  C  C.  V,\\).  »So  a  servant  who  received  money  for  his  mvlcr 
for  articles  ma<le  of  his  master's  materials,  which  he  embezzlc<l,  was  held  within  the  art. 
though  ho  made  the  articles  and  wius  to  have  a  given  ]>ortion  of  the  price  for  making 
them.  Kuss.  &  Ry.  C.  C.  145.  'J'he  act  is  not  confin*Hl  to  clerks  and  seixants  of  ])erK>iis 
in  trade:  it  extends  to  the  clerks  and  servants  enij)loyed  to  receive  of  all  )>en>on5  what- 
ever. Therefore,  where  the  overseei-s  of  a  townsliip  employe<l  the  prisoner  as  their 
accountant  and  treasurer,  and  he  received  and  i»aid  all  the  money  receivable  or  payable 
on  their  account,  he  received  a  sum  and  embezzled  it,  he  was  held  a  clerk  and  ^errant 
witliin  the  act.  R.  &  R.  C.  C.  341).  2  Stark.  C.  N.  1\  349,  S.  C.  If  a  servant,  imnw^ 
diately  on  receiving  a  sum  for  his  masters,  enters  a  smaller  in  his  book,  and  ultimately 
account  to  his  master  for  the  smaller  sum  only,  he  may  l>e  considered  as  embexxling  the 
diii'crence  at  the  time  he  made  the  eiitr}';  and  it  will  make  no  difference  though  he 
received  other  sums  for  his  master  on  the  same  day.  and  in  paying  them  and  the  smaller 
sum  to  hi**  master  together  he  might  give  liis  master  every  piece  of  money  or  note  be 
received  at  the  time  he  made  the  false  entry.  K.  &  R.  C.  C.  4G3.  3  Stark.  X.  P.  C.  67. 
S.  C.  It  p<'ems  the  act  does  not  applv  to  eases  which  were  larceny  at  common  law.  2 
Leach,  C.  C.  WM\.  R.  &  R.  C.  C.  KM),  S.  C.  Peck's  case,  cor.  Park.  J.  Staffordiihire  Sum. 
Ass.  is  17.  3  Stark.  Evid.  S42.  It  is  questionable,  therefore,  whether,  if  a  ser^'unt  receive! 
money  from  liis  wK?.v/<r  to  pay  (.\,  and  does  not  pay  it,  he  can  be  indicted  for  embe&cle- 
ment,  (Russ.  &  Ry.  C  C.  1207 :)  hut  as  counts  for  larceny  at  common  law  and  for  embeiil»> 
ment  under  the  statute  may  he  joined  in  the  same  indictment,  any  diffieulty  in  this 
respect  may  be  avoich'd.  See  I'.  M.  &  S.  r)40,  550.  Although  property  has  been  in  the 
possession  of  the  prisoner's  masters,  and  they  only  intrust  the  custody  of  eueh  propertv 
to  a  third  i>erson  to  trv  the  hr)nestv  of  their  servant,  if  the  servant  receiver  it  from  mch 
third  i>erson  and  embezzles  it,  it  is  an  oifence  within  the  act.  R.  Jb  R.  C.  G.  ItjO.  2 
Leaeli,  lo;}3,  S.  C. 

J\irtif  Modiuij  h'lA  oirn  (7<W^,  tfr. — Rt^sides  the  ciu»es  already  mentioned  in  the  text,  if  » 
man  steals  liis  own  goods  from  his  own  bailee,  though  he  has  no  intent  to  charge  the 
bailee,  but  his  intent  is  to  defraud  the  king,  yet  if  the  bailee  had  an  interest  in  the  yo^ 
sefiision  and  could  have  witldieM  it  from  the  owner,  the  taking  is  a  larceny.  R,  4c  R.  C. 
C.  470.  3  Burn.  J.,  24th  ed.,  240.  S.  C.  And  a  man  may  be  accessory  after  the  fact  to  a 
lai'ceny  committ<*d  on  himself  by  reeeiving  and  harbouring  the  thief  instead  of  bringinf 
him  to  justice,  (Post.  123;)  hut  a  .i(»int  tenant  in  common  of  efl'ects  cannot  be  guilty  of 
lar(*eny  in  appropriating  the  whole  to  his  own  pur{K>se.  (1  Hale,  513;)  but  if  a  )iart-owner 
of  property  steal  it  I'rom  the  ]»erson  in  whose  cu>todv  it  is  and  who  x^rcspumMe  for  in 
sa/iO/,  he  is  guilty  of  larceny.  R.  &  R.  C.  C.  47K.  3  bum,  J.,  24th  ed.,  241,  8.  C'  Nor 
can  a  wife  commit  larceny  of  her  husband's  goods,  l)ecau8e  bis  custody  is  in  law  htn, 
and  they  are  considered  as  one  ]»ers(»n.  1  Ilale,  514.  On  the  Kame  ground,  no  third 
}>ersoii  can  he  guilty  of  larceny  by  receiving  the  husband'8  goods  from  the  wife;  and  if 
slie  keep  the  key  of  the  phue  wliere  the  jn'operty  is  kept,  her  privity  will  be  presumed, 
and  the  defendant  must  he  acquitted.     I  I^aeh,  47.     St^  1  Hale,  45,  510.     Kel.  37. 

Tftc  faking  nutsi  ahram  U  tumtist  thf  w'M  of  the  owner,  (I  Leach,  47;)  but  if  the  owner,  in 
order  to  detect  a  number  of  men  in  the  a<'t  of  stealing,  directa  a  servant  to  appear  to 
encourage  the  design  and  lea<l  them  on  till  the  otfenee  is  complete,  so  long  as  he  did  nol 
induce  the  original  intent,  but  only  ])rovi<UHi  for  its  discovery  after  it  was  formed,  the 
criminality  of  the  thieves  will  not  he  desti-oye<i.  2  Leach,  913.  fcJo  if  a  man  be  suspected 
of  an  intent  to  steal,  and  aiuUher,  to  try  him,  leaves  projH»rty  in  his  way  which  he  ukeR, 
he  is  guilty  of  larceny.  2  Leach,  1)21.  And  if,  on  thieves  breaking  in  to  plunder  a  faoiiiie, 
a  sei-vant,  by  desire  of  his  master,  show  them  where  the  plate  ia  kept  which  they  remoTib 
thib  circumstaucc  will  not  atl'ect  the  crime,  2  Leach,  922. — Cbittt. 
492 
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appranu>c«.  b«  atUlntiMl  of  felony.  And,  by  statute  21  ITitn.  Till,  c,  7,  tf  ftnr 
Mrvant  oinlwulM  liiH  master's  );ooda  to  the  value  o(  forty  >thilli»|||[a,  U  in  duum 
lUooy  i  excopt  in  appreoticM,  and  sorvants  under  oi|{1iteun  yoan  old.'  But  if 
Iw  li*d  not  tlio  pow«c««ton,  l>ut  only  tbt>  caro  and  overai^ht,  of  the  giMtia.  as  the 
liall«r(ir  llio  plate,  tlic  •ho|ihcr(l  lit'  tlxr  nhtvp,  nod  the  like,  tb«  oiubiuutUDfl  of 
IImhii  b  fiittiny  at  euniainn  lavt.^d)  So  if  a^twt  rotNt  bi»  ino  or  lavrm  of  a  piM'o 
of  |il«l«,  it  iakrceiiy;  Ibrhc  bath  uul  the  [KwMjHkiun  dvlivt-rud  (oliirti, but  merely 
tha  BM  iie)  uid  ao  it  is  declared  to  bo  by  suttulea  S  &  4  W.  uiid  M.  v.  9  if  a 
Itidgi-r  runs  away  with  tbo  gooila  from  Kia  ready-ftirnisUod  lodffiD^.*     Uiuler 


*  TIm  atioTci  nlBlutca.  wilti  otlicn  on  llta  Hm<^  •ukj«r[.  ar*  r(^|iiinli^l,  1>t  thn  7  4  H  (loo. 
IV.  e.  27:  •ml  bv  tlin  7  *  H  <li«.  IV.  c.  IS).  1  40,  noy  di-rk  or  uprvwit  »t™iiii««)y  chattel. 
■Man,  or  ialuaE>t>>  »M-iiri(j  b<'lon|^in|t  lo,  or  in  Uin  |i>>v«K»ion  or  |n>w«<r  "t,  hU  mwler,  k 
|aini«halilp  with  tranaporUlion  Ibr  vny  lorm  not  FXri-vitiiiit  fourln-n  yrani  and  [lut  loaa 
tlwa  aettn,  or  irllh  iM|>ri*oniD«ni  Tor  *uf  term  uut  uaowdinn;  ilmM  ynart,  witli  wU^ 
pw^  S.  47  mairU  thai  anjr  clvrk  or  aorranl.  or  txtrwn  riDiilornd  an  aucti,  twcvItIkii  or 
taking  bjr  rirtueof  auch  pmplojrmi'nt,  into  tiU  pouMMton  nay  cluiKirl,  munfr.  iir  valtuUa 
■acnntv,  fur,  or  In  tJiv  nua»  or  on  lli«i  aoootinl  of,  hl<  tiiuil'tf,  aiid  fnuiiuh-iilly  amlxia- 
n(iii4  tfa*  MUD*  01  any  part  thoreof,  ■hall  Ihb  divmed  to  liavo  tflontoiwly  *i/i1i>q  tlvo  mhm 
bvai  bia  ina>l«r,  idtuough  >uitli  chkltvl.  Ao.  wait  not  r«i.-«ivnil  into  the  iiini<li!r'i  pciwiBHion 
ediM^tw  than  by  Uin  actual  poaM-iuion  of  mch  I'Icrk  or  H'rraiit  or  olliM  iiPttoD  to  «i»- 
ployod.  and  "hull  b*  Iiiibl«  1«  any  of  ilin  punUliim-nla  wt  forth  in  •.  *&,  Itr  *,  4K,  "for 
|m«ntilis  Oi-  ililll.  ulli.--  tlial  (Lj.>ii  I..-I1  .111.  n. I,.-.., I  i„  til..  |,ni..iiiii.irj  ..(  1l.»  liut- 
Waaunnad  .^ti'  ■■  i   ■  .iin'til. 

aad  prooMvi    i  t.  not 

vscT^iinj:  ill  ■  'Inn 

Ihv  .|*  .■  ..f  >i\  cuicM.iar  moiiiiiM  fniin  the  lin-l  t«  tli«  U..I  of  mch  acU ;  and  in  every 
Mich  iii'lii'ltiii'iit.  t-xic|il  whrri-  tlio  ntli-nce  Khali  relate  lo  any  cliatlol,  it  shall  bo  sufflcioiit 
to  alli'Ke  llie  •■mlH-i/loiiii'iit  to  bo  of  money,  nitbout  sgieeifyinj^  any  jutrticuliir  coin  Or 
TslkijUi?  vTiiriiy :  iiiul  sutli  ullegiiiion.  no  f^r  lu  rt'tfiirili  Ibe  deaiTiption  of  tliu  property, 
thaJ  Ih-  --u-uiiuil,  ifihi'ctiti'ndi'r  ahikll  be  proved  tohikvueiulH'uledany  amount,  although 
thr  i«rti.  ulur  ■        "      ■  ■     ■■  


ih.4ll  [luE  b<*  i-rtivi'il :  or  if  h>-  sbiill  lio  proved  to  have  eiulieizlivl  any  ujcc 
til.-  ••.•■uniy.  or  nny  iiirtion  of  llio  vnluo  lliercof,  allhoUj^h  bucii  ] 
•■luiit.l^  m-.iirity  ni:iy  lirtve  l"'en  delivered  to  him  in  order  thot  «ome  pari  of  the  valu« 


I'f  •liimld  be  r>-tuni>'cl  lo  tlie  party  d<-livi>rii)|i  the  wime,  and  »ui'h  part  shall  have 
bf-n  r>-tiirii<-.l  iicronlin^'ly.  "  luu'h  iiet  ot~  em  lieu  I '-men  t  Hhould  be  a^t  forth  In  a  tepa- 
mi.-omii:  ;  arid  ilie  |.ri>fi'i:uliir  e.iiiiiot  he  ciini|.<'lled  to  elect  whirh  be  will  ainttly  proceed 
uu.ii.  III.'  iiidi.liii-'nt  ii.fl  iiiii  Hiiiiu  friini  whom  the  nionev  alleged  to  have  been  etn- 
l^ul^l  nr.L<  r<..  .-ive.1.  M.x  ".  IW.ull.  1  (.'.  A  I'.  4'>4.  The  d^iy  laid  u  not  uialerUl.  By 
i'_):ut'-  .'■  ii.'>i.  IV.  •-.  'Jil,  H.  pi.  i^er^imn  eni]iloved  in  the  |HMi-ottii-e  enibeulina  noiM.  par- 
!:i.-u-nijry  |.ri>'-.i.ibnt.".  or  Tii-iv.|,n|ii-r!t,  Jtc.  are  guilty  of  a  inistlemeanour,  and  puulohable 
tiT  tin.-  and  ini[>ri-uniii'-iii,  tlii;  ulloiiee  to  b«  tried  either  nhere  eouimittcd  or  vfaere  the 
oJ.-i.d..r  1-  a,.|,r..l,rnd.Hl. 

hy  T  k  '*  ;.•>..  IV.  f.  u'.'.  s  ■I').  iNinkcri,  inerehanl*.  brokprs.  attorncyB.  and  other  agenta, 
rmlii-ulini^  [iiiin-'V  tnlrii-l>'d  to  ih<-iii  lo  In-  a]>)>liiil  to  any  npi-eial  puri>n»e,  orembeuling 
any  K">U  or  vuIimM'-  ■■■'I'lirily  illt^l^te1l  In  ihi'm  tor  aufe  eustiMly  or  fur  any  special  pur- 
l«v.  ■!■■  i;uili,i  of  ..|  tiii..di.iii-Mii(>ur.  and  punishable  in  nny  of  the  modes  [lointed  out  in 
>  4-1.  S.  ■!<•  |.r"vi.b.!i  ihiit  tlu'ni-t  >lndl  not  iitlei't  lni*ii<e*  or  niortgageea,  nor  banker*. 
kf.  rw.'iviiiji  iiiimi'y  due  on  <..i-uritii'H.  nr  di-j«winj(  of  inviiritiea  on  whirh  they  have  a 
Urn.     llv  -.  .'j|.  fo't.ir-  )>li-di.'ini;  lor  tlieir  ovrn  ii-o  nny  gmxls  or  dueunifnta  relating  to 

|.«Di>lta>'l--  I'V  inii'iM.riiitii'ii  tiir  fniirti^cn  or  H..v,>n  j.Mr».  or  by  fine  and  imprisonment, 
t-  tl,-'>'"url  •hull  HI' lint. — ll<i' I'hiii-e  lint  Ii>i'.\ti-iid  to  om>s  wheri;  the  plfdg<- doe«  not  ex- 
rrcl  ihr  amt'UiiI  'if  lU.-ir  hen.  Ami.  by  >•.  .'ill.  Iji.'-i-  iiroviHion*  nx  lo  agents  shall  not  ^ 
l-.-..ii  atiy  ri'ni<-<ly  wbirli  Ibi-  |i>ir[y  jiL'jirieviil  |iri-viiiu<Iy  had  nt  biw  or  in  equity.  A  per- 
•  <u  iiitru*!--!,  u  ■  |>rivriif  Triend.  nilli  a  bill  In  p't  it  ilim-oiinted,  and  eonverling  it  to  hi* 
oanu.^.  I.  not  un  B^nii  within  the  meaninit  of  ibi.- aei.     Hex  vt.  Prinee.  lIC  &  P.S17.~ 

'lO-pmlwl,  by7  4  W<i.-o.  IV  i. -27;  mid.  by  7  A  ''<leo,  IV.  e.2!".  ».  45.  itisenacted  that 
U  an<  perv.n  nhall  Me.-kl  any  ''liJiitel  i>r  li.^iur<'  b>t  to  In-  ii<-il  hv  him  in  or  with  any  houae 
Of  U-ifiaf.  h«i  (hall  be  piiliy  of  lilony,  mid  be  |>iiiii>'h>Hl  m  for  nimble  Urceny;  and  the 
iailic(ment  may  b«  preferred  in  ilie  <v>nimi>n  form  a*  for  larei-ny,  and  a*  if  theoOender 
■n«  not  a  tmanl  or  liHl)ier ;  niid  in  eiilier  rn-e  lb«  property  may  be  kid  in  the  owner  or 
fftwn  latliuf  to  hire.     In  lle;iley's  caie,  1(.  ii  M.  1,  it  waa  conaidered  u 
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Bomo  circumstances  also  a  man  may  bo  guilty  of  felony  in  taking  bis  own 
goods;  as  if  he  steals  them  fi*om  a  pawnbroker,  or  any  one  to  whom  ho  hath 
delivered  and  intrusted  them,  with  intent  to  charge  such  bailee  with  the  value; 
or  if  ho  robs  his  own  messenger  on  the  road,  with  an  intent  to  charge  the  ban- 
dred  with  the  loss  according  to  the  stJitute  of  Winch ester.(/) 

2.  There  must  not  only  oe  a  talking,  but  a  carrying  away;*  cepit  et  asportarit 
was  the  old  law-Latin.  A  bare  removal  from  the  place  in  which  ho  found  the 
goods,  though  the  thief  does  not  quite  make  off  with  them,  is  a  sufScient  a$po^ 
tiition  or  carrying  away.  As,  if  a  man  be  leading  another's  borso  out  of  a  close, 
and  be  apprehended  in  the  fact ;  or  if  a  guest,  stealing  goods  out  of  an  inn,  has 
removed  them  from  his  chamber  down-stairs;  these  have  been  adjudged  saffi- 
cieut  carryings  away  to  constitute  a  larceny.(/7)    Or  if  a  thief^  intending  to  steal 

f>Iate,  UikcH  it  out  of  a  chest  in  which  it  was  and  lays  it  down  upon  the  floor, 
)ut  is  surprised  before  ho  can  make  his  escape  with  it,  this  is  larceny.(A) 
^^09-1        *3.  This  taking  and  carrying  away  must  also  ho  felonious;  that  is.  done 
*"■!    animo  furandi:  or,  as  the  civil  law  expresses  it,  lucri  cau8a.{i)*    This  re- 

(/>  Fmt.  123, 1-24.  (»)  1  Hawk.  P.  a  93. 

(9)  a  iiiHt.  lus,  100.  (<;  lD»t.  4^  1, 1. 


state  by  whom  the  lodging  was  let,  the  judges  holding  that  the  letting  might  be  stAtfd 
either  according  to  the  fact  or  according  to  the  legal  operation.  The  statement  aitoth^ 
partif  by  whom  the  lodging  is  let  would  bo  regulated  by  this  case  under  the  present  act.^ 

ClIITTV. 

'  It' a  thief  cut  a  bolt  on  which  a  pur^<e  is  Imng  and  it  drops  to  the  ground  where  he 
leaves  it,  or  if  he  coinj)cl  a  man  to  lay  down  goods  which  he  is  carrying,  and  is  app^ 
hcnded  l)cfore  he  raises  them  from  the  grouncf,  the  crime  is  incomplete.  1  L<*ach.  u-i 
n.  b.  1  Hale,  533.  And  if  goods  are  tied  to  a  string,  which  is  fastened  at  one  end  to  a 
counter,  and  a  person.  inten<ling  to  steal  them,  takes  hold  of  the  other  and  removes  xhtm 
towards  the  door  as  far  as  the  string  will  ])ermit  him,  this  will  be  no  felony.  So  where 
the  ])rosecutor  had  his  keys  tied  to  the  strings  of  his  purse  in  his  pocket,  which  the  pri- 
soner endeavoured  to  take  from  him  and  was  detected  with  the  purse  in  his  band,  Ims 
the  strings  still  hung  to  the  pock<>t  by  the  keys,  this  was  holden  to  be  no  osporUtion. 
and  therefore  no  larceny  was  or»mniitle(l.  1  Loach,  o21.  n.  a.  1  ITale,  508.  But  a  vory 
slight  aspr)rtation  will  sutHce.  Thus,  to  snatch  a  diamond  from  a  lady*s  ear  which  \*  in- 
stantly dropped  among  tlie  curls  of  her  hair.  (1  I<oach,  .'V2«).  2  East,  P.  C.  557;)  to  re- 
move sheets  from  a  bed  an<l  carry  them  into  an  adjoining  room,  (1  Ijeach.  2±2,  in  noifp,' 
— to  take  plate  from  a  trunk  and  lay  it  on  the  floor  with  intent  to  carry  it  away.  (ihid.»— 
and  to  remove  a  jjackage  from  one  part  of  a  wagon  to  another  with  a  view  to  steal  it,  ll 
heaoh,  2.'J<).)  have  n'spectively  Immmi  holden  to  1m»  f«»lonies;  and  whore  the  prisoner  hinl 
lifted  up  a  bag  from  tlir  bfUtom  of  a  boot  of  a  coach  but  was  detooteil  before  he  hod  got  it 
out,  it  did  not  appear  that  it  was  entin.'ly  removed  from  the  space  it  at  first  occupied  in  the 
boot,  but  the  rai>ing  it  hrnn  the  b<»itom  had  completely  removed  each  part  of  it  from  the 
space  that  sp«MMlie  p.trt  oceujiieil.  tlii<  was  held  a  complete  asportation.  1  Ry.  &Uoody. 
(.'.  C  14.  Hut  if  the  <leleinlant  nien*ly  change  the  [lositionnf  a  package  from  Ivingen^i- 
ways  to  lengthways,  for  tlie  greati-r  <'onvenience  of  taking  out  its  content«,  ami  cut*  the 
outside  of  it  ft>r  that  pnr}»o>e,  but  istletected  before  he  has  taken  any  thing,  there  will  1< 
no  larceny  eommitte<L  Id.  ibid,  in  notes.  Where  it  is  one  continuing  transootion, 
though  there  be  several  <li>tinct  av|K»rtations  in  law  by  sevend  ]>ersons,  yet  all  mayl^e 
indicted  as  ]»i-inei)):il>  wbo  concur  in  the  f<>lony  befon^  the  final  carrying  away  of  tha 
gcxvls  fr«)m  the  virTual  eu>lo«ly  of  tln»  owner,  (2  East,  P.  C\  557;)  but  two  cannot  be  ci^n- 
victed  upon  an  indictment  cbarging  a  Joint  larcenv,  unless  there  l>e  evidence  to  satisfy  s 
jury  that  they  were  eonetM-ni-d  in  a  joint  taking.  12  Stark,  on  Evidence,  840.  If  one^ftftd 
another  man's  gcjoiU,  and  afteiwanU  another  stealeth  from  him,  the  owner  may  pro**" 
cute  the  first  or  the  si-eond  felon  at  hi>j  choice.  D.dt.  c.  102.  There  is  no  nccAsion  ihil 
the  carrying  away  be  by  the  hand  of  the  ]>arty  accused;  for  if  he  procured  an  innoctMii 
agent,  as  a  child  or  a  lunatie,  to  take  the  property,  or  if  he  obtained  it  from  the  shor.if 
by  a  rej»levin,  without  the  slightest  colour  of  title,  and  with  a  felonious  design,  he  will 
himself  be  a  ]irineipal  r)lien<ler.     Ifnwk.  b.  1,  c.  3.'{.  s.  12. — Chittv. 

•^The  feIt>nious  (pialiiy  eon<i<ts  in  the  intention  of  the  prisoner  to  defraud  the  owrtT 
and  to  apply  the  thing  stolen  to  his  own  use:  and  it  is  not  ncressar>-  that  the  takiri! 
should  be  <lone  /'trri  r.ni..-a :  taking  with  an  intent  to  destroy  will  l>e  sufficient  to  coa*Ti- 
tute  the  otlence  if  done  to  serve  tin*  ]»nsrmer  or  another  person,  though  not  in  a  pecu- 
niary way.  li.  iV:  K.  (.'.  ('.  'J'.'2.  In  a  late  singular  case  it  was  determmed  that  wheivft 
servant  <'lande'itinely  took  his  master's  corn,  though  to  giwD  it  to  bis  mMter*9  hontfs.  he 
was  guilty  of  larceny,  the  servant  in  some  degree  being  likely  to  diminiili  hit  labour 
4y4 


Cttxr  17]  PUBLIC  WRONGS.  Stt 

qnuil«,  biMiOiM  oxcusinf;  tliOKo  who  labour  under  inc4tpiMriti««  of  Bincl  Oriril], 
^ui'  wlioin  «r«>  flpokv  suffidcntlvat  tho  priu-«nro  of  tl)i«  l>or)k,)|A}in<t«nHlifiMalMl 
Tn<>ro  trvHMM^n  Ami  othor  petty  offoiidcra.  An,  tl'  n  ocrvntit  titkua  hi*  maatM^l 
honic  witnoat  hi*  knowliiUmt  Mid  brin^  liim  lionitt  uguin ;  it'  k  neighbour  Uket 
iitx)thrr>  p1i>uf{h  tliut  i»  loll  ill  llic  fittlii  and  nuoa  il  ujion  biH  own  lanti  nnd  lh«a  , 
rvluruilit;  if,  undercoloni-of  arruarof  rout  wliuronoaoiitdu«,  I  diMraiii  anotber'a 
catU«urMlx«iU)«m(allUii.>aearomiMloineauourHandtrMparte«,1>atnorcloiiiM.(/) 
TIm  onliiuuydioauTiiry  of  a  ffloittoUA  int«nt  ia  wh«ra  the  party  doth  it  vlandoa- 
tinnly,  or,  being  oharKod  vrilh  the  favt,  dcnie*  it  Bat  this  in  by  no  nipanii  tha 
ouly  criterioD  of  criminniityi  lijr  in  cnitcs  that  may  amount  to  liutwny  tb«  va- 
r>i-tyo4'i;in;uniRtAnciw  »  bo  gri-at  and  tliffcirmpliojitiona  ihcrcot'tw  minKlvd  that 
it  in' iinp'iNitiblci  to  recuant  all  IboitiK  whidt  may  evidenco  a  fulonioBii  inwnl  or 
animum/timndi;  wbcnfvru  they  inUHt  ixi  loll  to  tliu  duo  anilatt^ntivocoiisidcra- 
ttuu  i>l'  the  ouart  and  jury. 

4.  Tl■i^  fclt>nioas  takitij^  and  carrj-inf;  awny  mast  be  of  the  prrtMat  foods  of 
amulkfr;  for  If  thoy  aro  thinKS  real,  or  savour  of  iho  realty,  larceny  at  tn«  oon»- 
no«  law  caoflot  be  committed  of  them.  LnDd^  trn«mt.-nl«,  and  heroditamoals 
im'th«r  oorporeal  or  incnrporvnl)  cunnot  in  ttu-ir  noturo  bv  takMt  andcarriwl 
away.  And  odhinsN  ItkowiHc  that  adh(ir«  to  tb«  fy««hold,a»  ooni,  gnua,  troo^ 
■nd'tbo  Itki',  or  IvatTaiHin  a  hiiuni-,  no  lameny  could  be  coiumlttod,  by  tlte  mlas 
of  th4)  t'jtninoi)  hiw,  but  tbu  HvveraiKX!  i)f  ihvm  w«a,  and  in  many  thUt^  la  stlU, 
merely  a  ireatiaM,  which  dcpouded  on  a  Bubtilty  in  th«  legal  notiooa  of  onr 
aaoMon.    Ihue  Uiioga  weru  pkrad  of  Uio  nuU  vHlato,  and  thvnfiirw,  wbilo 

(•)  5.*  px*  30.  (■)  1  Ool,  P.  C.  W*. 


thrt^bv.  R.  *  R.  C.  C.  3IIT.  3  Burn.  .1.,  24th  cd.  3)9.  See  a  latf  cmo.  Bum.  t  Ry.  C. 
C.  IH.  u  ml  IT  very  iiarticiilar  i'ircuiii!"tiinc«i.  It  is  Rufficipnt  if  the  prisoner  intend  to 
a|>)>mjiriiilf  i)«>  vuliip  of  the  c1mtl«l  and  not  Iho  <-hntIt-l  iliu-ir  to  his  own  ui>«,  at  wh«re 
liif  uwiiiT  of  );<hh1ii  rli'itla  th<?'ni  from  hin  own  «ervant  or  liaiien  in  ortler  to  chargo  him 
with  the  amituni.  :  11-n.Vl.f.U.  Tho  inl.'ntioi  mu<>t  oxist  at  the  limnof  the  taUag ; 
au-i  no  Ku)>->'<iiii.'nt  rdoiiinun  jntcnlion  will  render  the  iirrvious  taking  feloniou*. 

Wf  liavr  Ht'ii  ihut  a  lakinp  l>v  linding,  and  a  i>ut«e<|uent  conversion,  will  not  amoant 
to  a  f.'l<-iiy.  :l  In.l.  lIH.  1  Hawk.  c.  :U.  n.  2.  2  Rusk.  WU.  But  if  (he  good*  are  found 
in  ill"-  [.juci'  «hert>  they  nrp  usually  puffor^i  to  lie.  an  a  horse  on  a  common,  cattle  in  Iho 
oun.T'i"  tieliU.  or  moni-y  in  a  ]>iar<>  where  it  clearly  onpenrs  the  thief  knew  tb«  owner  to 
tuve  ■nno-ale'l  it,  (1  Hale.  5uT.  5il8.  2  Kn*t.  I'.  V.  fn'ii.)  or  if  the  tinder  in  any  way  know 
th*  own.r.  or  if  there  lie  anv  murk  on  tlic  pooil<i  liv  which  Ihu  owner  can  be  aacertained, 
Hw  i  Hum.  ,1..  2-tlh  fl.,  •2V.I.)  the  taking  will  be  feloniouii.  So  if  a  parcel  b«  left  in  a 
turkn«-v-coa>  li,  and  the  driver  open  it,  not  merely  from  curiosity,  but  with  a  view  to 
ajuin'priale  |Mirl  of  its  eontentu  to  his  own  use,  or  if  the  prosecutor  order  him  to  deliver 
(he  iiai'kajt''  to  the  wrvanl  and  he  omits  so  to  do,  he  will  be  guilt)'  of  felony.  2  East,  P. 
C.  OA.      1  Leach.  -113.  415.  an'l  in  ""'«. 

Where  the  taking  exiM:>.  but  without  fmiid.  it  mnr  amount  only  to  n  (roapaaa.  Tfaia 
t*  al*o  a  j»iiii(  fri'<|iienlly  depending  On  circum-lanti.-il  evidenc*',  and  to  bo  left  for  th« 
jury'*  dii'i-ifn.  Thui'.  where  the  jiriitonent  entered  another's  stable  at  night  and  look 
out  liU  hor-i's.  and  roih'  them  [hirly-two  inilen  and  left  them  at  an  inn.  and  were  after- 
■ar-U  f'lumi  [inrsuing  ihcir  journey  on  fool,  ihey  were  held  to  hare  committed  only  a 
tn-*{«>'.  and  not  a  felony.  -  Ku.->t.  I'.  (\  li02.  It  depondo  also  on  ciri'Uinstancwa  what 
ottmrr  il  «  to  force  a  man  in  the  |>os.«e*sion  of  gooil*  to  lell  them ;  if  the  defendant  tahei 
th^m  and  ihr..rt,  .iown  ni.ire  ih:in  their  viiliie.  il  will  l>e  evidence  that  it  w»«  only  tr»«- 
f«. :  if  I.-.*  were  ollered.  It  would  prolMibly  U-  ri'i.'ard.-<l  ni>  felony.  1  Ktrt.  Rep.  015. 630. 
And  It  MH.rni  ihnt  the  tuking  nirtv  !»•  onlv  a  In-ipn-a  where  the  original  tt«ault  aoa  felo- 
a„nt.  Thu..  if  n  mun  -etr.-he.  the  i>.Kkeis  of  iiiu.tlicr  for  monev  and  find*  none,  and 
afi.-rwar>l4  tlirnw.  the  luiddle  fr.>ni  hir<  li.in'e  on  the  icround  and  iiratter!>  breotl  from  hi* 
(dikage*.  he  will  not  )••■  giiiliy  of  roblHTv.  1 2  Ki'i.  1'.  < '.  iit'i2 : )  though  he  might  ci-rtainly 
Lai^   lN--n   imlioKil  for  lel.iiiiiiiisly  aK.-'uutliiig  n  illi  intent  to  aleal,  for  thai  offence  waa 

Tiie  "iiennewi  and  notoriety  of  the  inkin;;.  where  |iiH>e«iiion  ban  not  been  obtained  by 
t'lTT*  or  •tralagem.  L"  a  »lronj  eirciunstame  to  rel.nt  ihe  inferenre  i.f  a  felnmou*  inl«n- 
tkrti.  tl  Hale.  &0T-.  K^uit.  I'. <'  iV'il.  '>i'i2:)  I'Ut  lhi>  iilone  will  not  make  it  the  hia  a felouy. 
£W.  KL    2  B.iym.  '-'Tti. 


kiu  anMbar'a  profierty  for  one'N  own,  Is  neither  legally 
7,  MB.    " 


».— CaiTTT. 


not  make  it  the  l<ia  a  felody. 
accident,  or  in  joka,  or  b»> 
nor  morally  a  cnme.    3  HaH 
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they  continaod  so,  could  not  by  any  possibility  be  the  subject  of  theft,  being 
**^331    ^^solutely  fixed  and  immovable.(m)    And  if  they  were  *Bevered  by  vio- 

^  lenee,  so  as  to  bo  changed  into  movables,  and  at  the  same  time  by  one 
and  the  same  continued  act  carried  off  by  the  person  who  severed  them,  they 
could  never  be  said  to  bo  taken  froin  the  proprietor  in  this  their  newly-acquired 
state  of  mobility,  (wliich  is  essential  to  the  nature  of  larceny,)  being  Dover,  u 
such,  in  the  actual  or  constructive  possession  of  any  one  but  of  him  who  com- 
mitted the  trespass.  Uc  could  not  in  strictness  be  said  to  have  taken  what  at 
that  time  were  the  personal  goods  of  another,  since  the  very  act  of  taking  was 
what  turned  them  into  personal  ^oods.  £ut  if  the  thief  severs  them  at  one  time, 
whereby  the  trespass  is  completed,  and  the}'  are  converted  into  personal  chatteb 
in  the  constructive  possession  of  him  on  whose  soil  they  are  left  or  laid,  and 
come  again  at  another  time,  when  they  are  so  turned  into  personalty,  and  takes 
them  away,  it  is  larceny ;  and  so  it  is  if  the  owner  or  any  one  else  baa  severed 
them.(/0  And  now,  by  tiie  statute  4  Geo.  II.  c.  42,  to  steal  or  rip,  cut  or  break, 
with  intent  to  steal,  any  lead,  or  iron  bar,  rail,  gate,  or  palisado  fixed  to  adwell- 
ing-houso  or  out-hoii^e,  or  in  any  court  or  ganlen  thereunto  belonging,  or  to 
any  other  building,  is  made  felony,  liable  to  transportation  for  seven  ycars^ 
and  to  steal,  damage?,  or  destroy  underwood  or  hedges,  and  the  like,'  to  rob 
orchards  or  gardens  of  fruit  growing  therein,'  to  steal  or  otherwiso  destroy  anj 
turni])8,  ])()tatoes,  cabbages,  ])arsnips,  peas,  or  carrots,  or  the  roots  of  madder 
when  growing,  aro(o)  ])unished  criminally*®  by  whipping,  small  fines,  imprison- 
ment, and  satisfaction  to  the  party  wronged,  according  to  the  nature  of  the  o^ 
fence.  Movoovlm*,  tlie  slcaling  by  night  of  any  trees,  or  of  any  roots,  shrubs, or 
plants  ol*  the  vahio  of  Tkn'.,  is,  by  statute  G  Geo.  111.  e.  36,  made  felony  in  the  prin- 
cipals, aiders,  and  abottors,  and  in  the  purchasers  thereof  knowing  the  same  to 
be  stolen :  and,  by  statutes  (>  Geo.  111.  c.  4S  and  13  Geo.  III.  c.  83,  the  stealing 
^.,o  1 1     *'*  ^"^y  timl>er-t  roes  therein  speciiied,(7>)  and  of  any  root,  *Hhrub,  or  plant, 

-'     by  day  or  night,  is  liable  to  pecuniary  penalties  for  the  two  first  offences, 

(*•)  S<>e  Ixwk  ii.  ]).  Ki.  (w)  OaIc,  boecli.  chmtmit,  wnlnnt.  Mh.  via.  crdar.  tr.  Mfb 

(*j  :i  In.st.  K/A    1  Hal.  P.  C.  h\n.  Www,  Hyoiiuortt,  birch,  iKiplar, akler,  Imreh,  maig^  wm" 

(•j  St«t.  4:1  Kliz.  r.  :.     i:.  Car.  II.  c.  2.    31  r,i»o.  IT.  c.  35.  beam. 
«0w.  III.  c.  4S.    \i  (i.a  III.  c.  41.    13  liw..  III.  c.  32. 


'  By  jftntutc  7  &  8  (leo.  IV.  o.  20,  s.  44,  stealing,  ripping,  cutting,  or  breaking  with 
intent  to  ^te:lI,  uiiy  glass  or  ^voodwork  belonging  to  any  building,  or  any  utenMl  or  fix- 
ture made  of  metal  or  other  material  ii.xod  in  or  to  any  building  whatsoever,  or  meul 
fixtures  in  land  being  private  ])ro|>ertY,  or  for  a  fence  to  any  house,  garden,  or  area,  or 
in  any  square,  Ac.,  is  a  lelony  ])uni>haMe  as  in  the  case  of  simple  larceny. — CairrT. 

"  Hy .statute  7  &  S  (no.  IV.  o.  o(>,  s.  1'.),  ])ersons  malieiously destroying  or  diuna|nngaDT 
trees,  shruirs,  or  un<K-rwood  growing  in  any  jnirk,  pleasure-ground,  garden,  orchard,  or 
avenuo  (in  ease  the  injury  rxi'ceds  tlie  sum  of  1/.)  «hall  be  guilty  of  felony,  and  be 
puni>hed  with  transportation  IVir  seven  years,  or  imprisonment  not  exceeding  twoyeiirs 
with  ]«u))lie  wliipping  in  addition  :  and  eommitting  the  offence  on  trees,  &c.  growing 
♦Osewhere  {where  x\\v.  injury  cxercds  .'»/.)  is  suhject  to  the  wime  punishment.  And.  by 
si'ct.  1:0.  (lo^troying  sueli  property,  when-soevor  growing,  of  any  value  above  one  ^hiUin^ 
ri'ndi-i-s  th<*  olfender  liahh'  to  a  fine  of  5/.  for  the  first  offence,  to  hard  Uibour  and  im- 
j»risiinment  not  exceoding  twelve  months  for  the  f^econd  offence,  with  whipping  in 
a<lditii>n,  and  to  tr;in>:]M»rtaiion  or  im[)ri>onmcnt  as  in  the  lost  section,  as  for  a  felony, 
for  a  third  otftMiee. — Cimttv. 

"  By  7  &.  S  (Jeo.  IV.  e.  *J'.»,  s.  A2.^  st<»aling  or  destroying  any  plant,  root,  fruit,  or  vege 
tahle  ]ir<>duetion  growing  in  any  ganlcn,  orehanl,  nur»ery-ground,  hot-house,  grem* 
)iou<e,  or  rons(*rvatory,  is  puni.^hahl(\  for  a  first  ofVenoe,  with  imprisonment  and  hani 
laliour  not  cxectMling  six  ealrndar  months,  or  a  fine  not  exceeding  2lV.  ovAr  and  abort 
the  value  of  tlu*  articles  titi'lcn ;  and  the  .>oeond  offence  b  felony,  punishable  as  in  Um 
ease  of  simple  larei-nv. — (/hittv. 

'"  l\v  7  iV  8  (Jeo.  IV.  e.  i:«>.  s.  4^,,  the  first  offi'nce  is  punishable  with  hard  labour  tnd 
im])risonm<>nt  not  exeeeding  one  month,  or  with  a  fine  not  exceedins  1/.,  besides  the 
value  of  the  articles  tftoh>n  :  and  the  s(H*on<l  oifence  with  whipping  and  imprisonmeot  ft> 
u  term  not  exceeding  six  months.  The  words  of  the  act  are  stealing  or  destn^ying  *'ai9 
cultivated  root  or  ])Tant  used  for  the  foo<l  of  man  or  licost,  or  for  medicine,  or  lorifi^ 
tilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  And  gmring  in  MJ 
land  ojtcti  or  oncloi^ed  not  being  a  garden,  orchard,  or  nurseiy-ground.''— OufTT. 


i 
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and  fnr  lh«  third  in  conMitntml  a  Mooy  \\iM«  to  trnnaporlatlon  n>r  Hoi-on  yenra." 
8l«nliRa  ore  «rai  of  mine*  in  bIiw  no  Inri-cnj-,  o|)On  tho  Riimo  prin(ri|)l«  of  ndliei-uDtw 
to  tli«  ItwdtnliJ,  with  »n  «xct>|>tion  only  lo*  mim«  of  Mark  iMd,  thu  ftt«allng  of  orv 
oni  uT  whidt,  ur  entrrint;  Uiu  Mima  with  inlont  to  »teul,  in  foioiiy,  |miit»liah1ti  with 
ftnprliMMifnetiL  uod  wbi]>[iin){,  or  tnuiHiHirdition  tint  oxcct^liiig  Mven  yoara;  and 
ha  ewttpe  lh>nt  iiu<>h  imjiriMinmi'ut  or  return  fnim  tiuvh  tTnnH[>ortatioD  ih  Iblonj 
wilbo«t  boi)«flL  (ifeliergy,  by  Hlutulu  2!t  tJiw).  11.  «.  10."  Ui«n  noarlv  ihu  aamo 
principle  tb«  Ht<-ali»g  of  «rritinfi;H  rclnlinfi;  to  a  ma]  Mtato  is  no  felony,  bat  a 
traspajw:<f)  l<<<caui«t>  tliuy  roneeni  the  land,  or  (awordinjj  lo  our  tcchnicnl  laii- 
gnaKc)  aaixnir  of  ilie  reallg,  and  are  tonsidori-'d  a"  part  of  it  by  the  law,  so  that 
tbey  dmociMl  lo  tlio  heir,  tO)(oth«r  with  the  Und  whic-h  they  w>ncem.'*(r) 

Bonds,  Ulla,  and  notes,  i*bl<^  eoDoern  inor«  cho»a  i*  aaion,  were  ^m>  at  th« 
oonmon  law  held  not  to  ba  snob  fioodH  whurcof  larceny  mifcht  b«  cotnmittod, 
bcinit  »r  DO  intrinsic  ratne,(«)  and  nut  iinportinff  any  property  in  poetruion  of 
Um  p«r«on  from  whom  thoy  arc  taken.  liat,  vy  the  ststotv  2  Cioo.  II.  c.  26, 
thry  an>  tww  put  ujion  the  midd  footing,  with  respoct  to  tsroiinidS,  as  tbo  montiy 
th<7  woni  mvani  l-  tHn-nm."  By  «ntat«  16  Goo.  II.  c  IS,  officers  or  Mnranta  or 
thr  hank  of  Kiiicliind  Micreting  or  i.>mbc»xlinf;  any  noto,  hill,  warrant,  bond, 
deed,  Boc^rily,  muncy,  ur  eflvvtn  inirualnd  with  thorn  or  with  the  vompnoy,  aro 
mUty  o(  fvliiny  willioui  Intnelit  of  cler^.  Thu  Mimft  in  vmuli^l  by  Mtntoto  34 
ueo  II.  c.  11  with  rv9piH.a  (u  offivem  and  M'nrtinlit  of  thr  Soiiih-Seu  ('ompaay. 
An-1.  hv  -iiiiuii.  7  I..-.I.    Ill   <■-  .'.".  if  luiv  '>mr.r  .>r  ^^■^v,.ril   "f  ilif   |"»t-«»(!lce 


Mme  out  t)f  any  letlcr  nr  'packi't,  lio  Hliall  Iki  fjuilty  of  fplony  withoat 
bi-nctit  of  clarify.  (Jr,  if  liu  shall  destroy  any  lotlor  or  packet  with 
which  he  hait  rttci-ivcd  moni-y  tor  the  postapo,  or  shall  advance  the  rate  of  poflt- 
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"  By  7  A  "  *ico.  IV.  c.  S".',  b.  3S,  persons  steulint^,  or  doslroyinjr  with 
trw.  phnili.  or  undprwood  arrowing  in  any  park,  jiloMurp-eround,  (card^n,  or  near  boiuca, 
(whiTP  ih..'  injury  i-Kcrpdii  the  rum  of  1'.,)  are  giiilly  of  felony,  and  liahle  to  be  punished 
t  in  <**.-»  of  ■impl*'  iBiTcny ;  and  Rlenlin;,  or  dnmaiting  with  intent  to  iteal,  nich  pro- 
|)*ny  elM-wherc  a)>ovp  t}io  vnhiP  of  5/.,  in  dwlarcd  felony,  and  liatilp  to  the  uune  punxh- 
iDFDt.  And.  Iiy  Kerl.  3'J,  tilciilin)i.  or  damaging  with  intent  to  stral,  any  Ireea,  abruba, 
if,.  irht-rt-»«»'vi-r  |.Towin(r,  to  ihu  vidue  of  one  Hhilling.  is  punbhable  wilh  a  fine  of  5/.  for 
tL>-  fir*t  iilli'iio*' :  niih  liiir<l  lulfour.  whijipinti,  and  imprisonment  not  exceeding  twelre 
iLinih*  for  ihe  »er»nil  oHenoo :  und  the  thinl  oftV-nce  U  felony,  punishable  as  in  case  of 
•.ail.U  Urofny.  There  BecMi*  to  I>e  no  puiiisluneut  if  the  pro])erty  stolen  or  destroyed 
t-  iini-T  th'-  value  of  a  iihiliing.— t'liiTTV. 

"  Bt  7  A  H  (ieo.  TV.  c.  2".',  n.  U7.  stenling,  or  nevfring  with  int4>nt  to  st««l,  any  ore  or 
"'hT  ■ml^tiini'e  from  r<>Ttiiin  mine^i,  i*  fploiiv,  iin<]  piiniKliable  as  in  case  of  aimple 
i«t^..     The  i'.  (ieo.  li.  c.  H>5  i*  rci^ale^l.  by'7  *  «  (Jeo.  [V.  c.  27.— Chittt. 

"  lly  aiaiule  7  i  ttlico.  IV.  c.  2!>.  {  23,  the  siealing  any  description  of  writing  relating 
^'  lb--  liilc  of  real  estates  i.«  jmni^hable  with  trnnnportalion  for  seven  yeara,  op  with  fine 
u-1  ]in|.ri-'>nmonI,  iit  the  di-crelion  of  (he  court :  and.  bv  {  24,  these  proTisiona  are  not 
I"  'I'l'riTe  ihe  jinrtv  aon'ieved  of  Ihe  ri>nic<lic^  he  now  baa,  at  law  or  in  equity.  Tbia 
m^-tmeni  w  new.    '.-v^-  .t  Inst.  109.     1   Hale.  110.— fnirrr. 

"R.|--»le-l.  by?  Ax(ieo.  IV.  c.  27:  and.  by  7  4  «  (ieo.  IV.  c.  29.  s.  5.  penoua  atealhig 
•nt  (ally.  or"li'r,  or  other  -eeuriiy,  either  public  or  private,  relating  to  Ihu  country,  or  to 
«er  fir^i^n  slate,  or  any  di'lienlure,  doe<l.  bond,  bill,  note,  warrant,  onler,  or  other  aeeurily 
'*  mnney,  iw  any  onler  for  the  delivery  of  gooiN,  »hnll  be  guilty  of  felony,  and  puniabed 
••  ihnuKb  tliry  hail  •lolen  any  chattel  of  equ:d  value,  acrording  to  thointereat  tbepartiea 
^le  in  the  H-rniritien  Mril.'ii ;  nnd  all  the  <lncumenls  enumerated  in  the  act  shall  be 
'^tp"!  to  be  inclu'lfd  in  Ihi'  wonl«  "valuable  Bocurity." 
A  '■tii^k  on  a  banker,  written  on  unntainjHil  pn)H'r,  payable  to  D.  F.  J.  and  not  mad* 

(«t«f.Ie  to  liearer.  i*  not  b  vnluaMe  security  within  the  meaning  of  (bo  act.    Rex  m. 
■^t«,  (■«■.  C.  I-  273.  233.— '^iiiTTV. 
Bui  now,  by  stat.  4  &  5  Vict.  c.  Hd,  s.  1.  the  punixhment  of  death  ia  repealed,  and 
Uu^e  oAmcea'are  punishable  with  tmnvmrlaiion  for  life  or  for  any  term  not  leaa  than 
^vw  yeara.  or  imprisonment  not  exceeding  three  yeara, — and  now  penal  aeititnd*  ia 
^Uiitiiied, — Srawiit. 
S«-  al->  statutea  11  Geo.  IV.  and  1  W.  IV.  c.  6C.  and  1  Vict  e.  00.    Ai  to  oflhsew  hf 
i     ^rraau  in  the  poat-olBoe,  tee  1  Vict.  c.  3&. — Suauwooa. 
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ago  on  any  letter  or  packet  sent  by  the  poet  and  shall  secrete  tho  juootj 
received  by  euch  advauccmeiit,  he  bIiuII  bo  guilty  of  single  felony."  Larceor 
aluo  could  not  at  common  law  bo  committed  of  treasure-trove  or  wr«ck  lill 
seiijcd  by  the  king  or  him  who  hath  the  fl-anchisc ;  for  till  such  Bcizure  no  une 
hath  a  determinate  property  therein.  But,  by  statute  26  Geo,  II,  c,  19,  piun- 
doriiig  or  tttealing  from  any  ship  in  distrosD  (whother  wrack  or  no  wreck  j  ii 
felony  without  buncfit  of  elergj- ;  in  like  manner  as,  by  the  civil  Iaw,(j)  tkit 
inhumanity  in  puuislicd  in  tho  same  degree  as  the  moflt  atrocious  theft." 

Lmtony  al»«j  cannot  be  committed  of  such  animals  in  which  there  is  no 
property  either  absolute  or  quuliticd;  as  of  beasts  that  are  ferce  natura  awl 
univclaimod,  such  us  deer,  hares,  and  eoncys  in  a  forest,  chaso,  or  warrvn; 
fish  in  an  open  river  or  pond  ;  or  wild  fowls  at  their  natural  liberty.^)  But  if 
they  arc  recluinied  or  confined  and  may  senc  for  food,  it  is  otherwise,  even  at 
common  law ;  for  of  deer  so  enclosed  in  a  park  that  they  may  be  token  ai 

Eloasurc,  fish  in  a  trunk,  and  pheasants  and  jmrtridgos  in  a  mew,  larccuy  uiav 
e  committod.(u)  And  now,  by  statute  0  Geo.  I.  c.  22,  to  hunt,  wound,  kill,  ur 
Btoal  any  deor,  to  rob  a  waiTon,  or  to  steal  fish  from  a  river  or  pond,  (being  ia 
these  cnflcs  armed  and  disguised,)  also  to  hunt,  wound,  kill,  or  steal  any  dva, 
in  tho  king's  forcKts  or  chases  enclosed,  or  in  any  other  enclosed  place  where 
deer  have  been  usually  kept,  or  by  gift  or  promise  of  roward  to  procure  any 
pci-son  to  join  tlicm  in  such  uidawful  act;  all  these  are  felonies  without  beaen't 
of  clergy."  And  tho  statute  10  Goo.  III.  c.  SO  enacts  that  every  unauthoriii-il 
person,  his  aiders  and  abettors,  who  shall  course,  hunt,  shoot  at,  or  othenri^t 
attempt  to  kill,  wound,  or  dcsti-oy  any  red  or  tiiUow  deer  in  any  forest,  cha««, 
purliou,  or  aiitiunt  walk,  or  in  any  encloseil  park,  paddock,  wood,  or  other grotUMl 
*"3C1  'whei-o  deer  are  usually  kept,  shall  forfeit  tho  sum  of  201.,  or  for  every 
■^  deer  actaally  killed,  wounded,  destroyed,  taken  in  any  toil  or  snare,  or 
carried  away,  the  sum  of  'dOl.,  or  double  thoxe  sums  in  case  tho  offender  be  i 
keeper;  and  ujxtn  a  Rutond  ott'cncc  (whether  of  the  same  or  a  difTerent  specify.) 
shull  bo  guilty  of  felony,  and  transportable  for  seven  jear^.  Which  latttr 
punishment  is  likewise  inflicted  on  all  persons  armed  with  offensive  wcapnut 
wlio  shall  come  into  such  places  with  an  intent  to  commit  any  of  the  siiJ 
offences,  and  shall  there  unlawfully  beat  or  wound  any  of  the  keepers  in  the 
execution  of  their  offices,  or  shall  attempt  to  rescue  any  person  from  ihnir 
custody.  Also,  bv  statute  o  Geo.  III.  e.  14,  the  penalty  of  transportation  ft* 
seven  years  is  inflicted  on  persons  stealing  or  talcing  fish  in  any  water  within 
a  jwrk,  pn<ldock,  gurden,  oi-elianl,  or  yixnl,  and  on  the  recoivora,  aidem,  ami 
ubettiu's  ;  and  the  like  punishment,  or  whipping,  flne,  or  imprisonment,  »  pro- 
vided tor  the  taking  or  killing  of  c-oncyH(r)  by  night  in  0|>en  warrcufl  ;  awl  ) 
forteilni-e  of  five  iwunds  to  the  owner  of  tlie  fishery  is  made  payable  by  per 
sons  faking  or  ilestroying  (i)r  attempting  so  to  do)  any  fish  in  any  river  it 
other  water  within  any  enclosed  gr<jinid,  being  private  property."  Stealin;' 
hawks,  in  diKobedienee  io  the  rules  prescrilnid  by  tho  statute  37  fiiw.  III.  v.  W, 


>.  lll.c^'l,  and  »2ri(>o.  ITI.c.  143,  witb  ivunert  t«lb»' 
I  stiitutOH  Iho  iirnvifiona  of  tlie  former  are  meorponi"'- 
«  iH'fiin'  till-  I'licl  iiri'  dusIihI  of  <'1it(:>',  und  mny  be  tried  befnra  the  iifiwiH 
in  eonvii-ied.  In  a  eiisc  nnih'i'  7  lien.  III.  c.  THI,  whore  a  jierson  was  indicted  axrbtwr 
nml  MirtiT,  nml  wns  ui'i|uili<-<l  on  lliiii  r:|H>i<inl  count,  it  xrag  held  tlmt  he  coulU  nd  •* 
(^nvii-ti>il  on  .-i}:ii)'-nd  ii>init  jih  n  jierinii  ('iu)ilnv<>il  in  the  ]>o«t-ofHee  on  evidemv  tliii ^ 
was  no  mliorwi/x-  eiii|il<>T<-d  lli:iii  as  a  o'lrlir.  Shnw'x  cane.  2  Eaot,  P.  C.  ,^t*0.  A  biU."' 
exchnngi-  may  Im-  bud  a*  u  a-.irri-i  for  iht  jHiymrHl  of  monry  within  thmt  ststule.  *'il" 
Inufrhbv's  cnse.  2  Ba-'t,  V.  ('.  .Vl.— C'mittv, 

'•  I{.-Iieiilf.l,  by  7  A  Mi.».  IV.  p. '.H:  and.  l>y  7  A  S  Geo.  IV.  c.  29,  «,  17.  Mealing  H' 
or  mcrehandiKO  fmiti  any  vii-i'l.  luirp-.  "r  hmt.  in  any  j)Ort.  river,  or  canal,  or  (hMn  •"? 
dock,  tvlini'f.  or  (|uay  ndjai-i'iit.  i<  puiiislinhlc  with  tnins|iorlatian  for  life  or  not  1m*  iI>'* 
seven  veiu'ji,  or  imprisunmi'iil  not  I'xi'enling  four  yenre,  with  whipping  to  male  olSiid«« 
in  nd<litii.>n.— CiiiTTV. 

"  Hejienk-d,  U-  7  *  H  r...i.  IV.  <■.  i7.— Chittv. 

"Thest'aro  afiK»  rejitali'd, — I'iuttv. 
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is  «Im  felony.(Ki)'*  It  it  also  Hai>I(x)  lliat  if  swauK  be  lawflilly  marked  it  la 
felonjto  BteftI  them,  though  at  larj^  In  a  public  rirer;  and  that  U  U  Itkewiid 
frlony  to  st«ftl  them,  though  uninHrk«d,  if  in  unr  private  rivor  or  pond ;  other- 
wue  it  ia  only  •  trespOM.  But  of  all  valaablu  dommtiv  luiiiaala,  as  horaen 
aod  other  bMwIa  of  annght,  nnd  of  all  animalM  liomita  natural,  which 
■erre  for  food,  as  neat  or  utti<>r  oaltlo,  awinu,  poiittrj-,  and  th«  )ik«,  and  of 
their  flmit  or  prodnoe,  takon  fVom  them  whik>  living,  aa  milk  or  wix>l,(f) 
larceny  may  be  committed;  and  kIbo  or  the  11««h  of  auvh  aa  are  elUicr  domila 
or  feriF  natura,  when  killed. (;>*  ••As  to  thoso  animala  which  do  not  r«»«i|t 
ierve  for  food,  aad  which  thnrcforo  the  law  boldti  to  have  no  intrinaio  *■  " 
value,  aa  do ga  of  all  aorta,  nnd  olhor  cnintiirM  krpt  fur  whim  and  pleaauro, 
though  a  man  may  have  a  Imw  pr(>]icriy  thoruin  and  maintain  a  civrl  action 
for  ttie  loss  of  them,(<i)  yet  tln-v  are  uol  of  audi  eatimatii^u  a«  that  the  crime 
of  stealing  them  amounts  (o  raroeny.<6)  But,  tiy  atatule  10  fieo.  III.  e.  IS, 
very  high  pecuniary  penattitii.  or  a  loiiif  impriaonincut  aitd  wliippiui;  in  llivir 
atead,  may  be  infiicted  by  two  jualin>H  of  the  peaco  (with  a  rorj-  vxtratirdinary 
mode  of  appeal  to  the  quart  r  iKiwionn)  on  nuch  jw  ntcal,  or  knowingly  liarbuur 
a  Btolen  dog,  or  have  in  their  cuHtixly  thi-  akin  ul'  a  <l»g  that  han  l>r«n  atol«n.((')'' 
Notwithstanding,  however,  that 'no  lanwny  tiin  Le  comiuitU'd  nnlriw  there 
be  aome  property  m  the  thing  Uken,  and  an' owner,  yi'l.  if  the  ownor  W  un. 
known,  provided  there  be  a  firopcrty.  it  is  larceny  to  steal  It.  and  au  Indiettneut 
will  lie,  for  the  goods  of  a  piT-aon  niiktmvvn  <-l  .'  hi   Itk.'  iiiiinri^'i-  a-  »iii'>iit;  the 

Bomans  the  W  ^osfiVm  <f«  .'  '    i     '    !   •  -   ti,  :■  (,iij.|it 

be  carried  on  without  the  i  >  i  :i><'  uf 

Mealing  a  (tliroud  out  of  a  gr;ivi? ;  wlilcli  in  tlii?  pmjH-rty  of  thiwo,  whoever  they 
wen.',  that  buried  the  deceuHeil )  but  eloaling  the  eorpHe  iUelf,  which  has  no 
owner,  (thougli  a  matter  of  great  indecency,)  \»  no  felony  unless  aome  of  the 
erave-tlothen  be  utolen  with  it  (/)  Very  different  IVom  the  law  of  the  Pranks, 
which  iieemH  to  have  rvnpei-ted  both  as  equal  offencex,  when  it  directed  that  a 
riuin  wlm  had  dug  a  cor|»<o  out  of  the  ground  in  onler  to  strip  it  ahould  be 
niMhttl  from  society,  and  no  one  suffered  to  relievo  hiH  wanta  till  the  relations 
the  decc'ased  coiifentcd  tu  his  readmisRion.(y) 

Having  thuM  considered  the  general  nature  of  oimplo  larceny,  I  come  next  to 
at  of  itft  piinifhiitfnt.     Theft,  by  the  Jewi«h  law,  was  only  punished  with  a 


k; 


'  By  •laiuio  '  k  ^  tici.  IV.  c.  if.'.  ».  2.i.  it  U  enacted  "that  if  any  person  shall  ileal  anjr 
lK>ne.  maro.  |c-'1<lin^.  cull,  or  lillv.  or  any  Imll.  coit,  ox,  lirifer.  or  calf,  or  any  ram,  ewo, 
•hn^.  or  lumli,  or  shall  vrJtriiUv  kill  any  of  audi  rattle,  witb  intent  to  steal  the  canasa, 
or  (km.  or  sny  part  >•(  the  cuttle  so  killed,  everv  such  offender  shall  be  guilty  of  felony, 
uxl.  \~-\nf  r<.iivi.  le.l  ihen-of.  «bnll  suffer  di-nth  iis  u  felon. "—CniTTT. 

'  By  *utul4-  '•  &  !*  <>en.  IV.  c.  ^J.  ».  :ll.  su-uliiifi  any  doK.  bmst,  or  bird  ordinarily  kept 
la  a  stall'  iif  mnlinemrnl.  and  not  the  subjeel  or  Inreenr  at  common  law,  is  punishable  by 
fid*  D'>i  px<vi-<liiiK  -'■'..  t'<|ii'ih>-r  with  tbe  viituo  of  tlie'do)!,  Ae.  loit.  for  the  Bnt  nffenee, 
snd  im|'riM)ti[ni'iii  iioi  nii-iilinK  twelve  months  and  wlii|i]iinu  for  the  second  offencv. 
hi  tr-ri.  ^'X  iH-r>iin>  Ifinf!  ruiitiil  in  iKMM'uiim  <if  any  stolen  dof  or  beasl.  or  the  skin 
ianmi.  nr  any  I'inI,  or  |>liniiaye  lliercof.  sltnll  rr^'lore  the  sanip  to  the  ownen  by  order 
of  1  juciuv:  aixl  i-t»oti''  lijtvi[i)(  tlii'oi  in  ilieir  iiovit^on,  knowing  them  to  have  been 

•uAi-n.  •ball  sutrvr  llie  sa iiuiii-liment  for  fiiili  olfcnee  aa  set  forth  in  tect.  31.     And 

«"■!  J^  uiakcs  tbi-  kiltin)!.  wouiidiiip.  or  inkin);  any  housedove  or  iiifti-on.  under  auch 
nrrum>lan<H-s  ai>  shall  nut  amount  lo  larirny  at  common  law,  punijihaLle  bj  fine,  on 
anrtrtiun  tieforc  a  jualice  of  the  pmce. — t'airrv. 

TheM  |>rti*isiana,  ao  far  as  th- y  riliito  to  ilop.  are  repealed,  by  stat.  8  *  ff  Vict.  o.  47, 
•liicti  pnacia  that  the  uunixhrnonl  furilo^r-ni.uling  kIi»1I  be  impriaonment  foraiT  raontba 
aad  a  One  of er  and  above  the  value  of  the  doi;  of  20/.  for  a  tlrat  offenoa,  and  eifhtera 
minntha'  impruonment  for  a  ait-ond  offence;  and  jienaltiea  are  impoaed  fbr  having  poa- 
taaooB  of  atoten  dogi  or  their  skins.— .Stewirt. 
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pecuniary  fine,  and  sntiBfactiOQ  to  tho  party  injured.(A)  And  in  the  civil  law, 
**->'-tBl  **till  some  von'  late  constitutions,  we  never  find  the  punishment  capital 
~  -I  The  laws  of  Draco,  at  Athens,  punished  it  with  death  ;  hat  hia  lava 
irere  said  to  bo  written  in  blood :  and  Solon  afterwards  changed  the  penalty 
to  a  pecuniary  mulct.  And  so  tlie  .Attic  laws  in  general  oontinned,(A)  except 
that  once,  in  a  time  of  dearth,  it  was  made  capital  to  break  into  a  garden 
and  steal  figu ;  but  tliiH  luw,  and  the  informers  against  the  offence,  grow  M 
odious  that  Irom  tliem  all  malicious  informers  were  styled  sycophant*;  a  naiae 
which  we  have  much  perverted  fhjm  ita  original  meanine.  Fram  these  exam- 
ples, ixa  well  as  the  rciimm  ol'  the  thing,  many  learned  ana^scrnpaloaB  men  have 
questioned  the  proprii>ty,  if  not  lawfulness,  of  inflicting  capital  pDoishmeDt 
for  simple  theft.(t)  And  certainly  tho  natural  punishment  for  ininriee  to  pro- 
perty seems  to  bo  tho  loss  of  tiie  ofl'endcr's  own  property ;  which  onght  to 
be  uiiivcrsaDy  the  cuso,  were  uU  men's  fortunes  equal.  But  as  those  who  haT« 
no  prO])erty  themselves  are  generally  the  most  ready  to  attack  the  property  of 
othem,  it  has  been  found  neccssnrv  iimtead  of  a  pecuniary  to  subetitnte  a 
corporal  punishment ;  yet  how  fur  this  corporal  punishment  ought  to  extend  ii 
what  has  occasional  the  doubt.  Sir  Thomas  Mope,{j)  and  the  marquis  B«c- 
cai-ia,(A')  at  the  distance  uf  moi-e  than  two  centuries  from  each  other,  haverciy 
sencibly  pro]>oscd  that  kind  of  coriiorul  punishment  which  approached  the 
nearest  to  a  pecuniary  sntisfuotion,  viz.,  a  temporary  imprisonment,  with  aa 
obli/ration  to  labour,  first  for  the  parly  robbed,  and  aflorwarda  for  the  public, 
in  works  of  tho  moxt  slavish  kind ;  in  order  to  oblige  the  offender  to  repair,  by 
his  industry  and  diligence,  the  depredations  be  has  committed  upon  private 
*'>^77  property  and  public  order.  But,  notwithstanding  *all  the  remoD- 
~  ^  stranoos  of  i^poculative  politicians  and  moralists,  the  punishment  uf 
tbeft  still  continucH,  throughout  the  f;reatcst  part  of  Europe,  to  be  cspitalj 
iind  Puftendorf,(/)  togetlier  with  Sir  JXatthew  nale,(in)  are  of  opinion  that 
tliii«  munt  always  be  referred  to  the  prudence  of  tho  legislature,  who  are  to 
judge,  say  tbey,  when  crimes  are  become  so  enormous  as  to  require  such  saa- 
gninar^'  restrictioiis.(n)  Yet  botli  these  writers  agree  that  such  punishmeat 
should  be  cuutioufly  inflicted,  and  never  without  the  utmost  necessity. 

Our  antient  Saxon  tun's  nominally  punished  tbett  with  death,  if  above  tbc 
value  of  twclvcpcncc  ;  but  the  crimnml  was  permitted  to  redeem  his  life  bvs 
pi'cuiiiai'y  runHoni ;  un  among  their  ancestors,  the  Germans,  by  a  stated  nnmwr 
of  cuttle. (o)  But  ill  tho  ninth  year  of  Ucnrv  the  First  this  power  of  redemp- 
tion wiis  taken  away,  luid  all  persons  guilty  of  larceny  above  the  value  vi 
twi'lvcpi'iK'o  were  directed  to  be  hanged  ;  wliich  law  continues  in  force  to  tbii 
(liiy.(/>)  l-'or  thoufili  the  inferior  lipecies  of  theft  or  petit  larceny  is  only 
]iiiiii!>Iie<I  by  imprisoMiiicni  or  wbi|i])ii]g  nt'common  law,(9)  or,  by  statute  4  G«(^ 
1.  c.  11,  may  be  extendvd  to  tninsportation  for  seven  years,  as  is  aliw  expreaiJv 
ditvctcd  in  the  case  of  tlio  plate-ghiHs  company ,(r)  yet  the  punishment  of  graiiii 
lai-ccuy,  or  the  ftcalinn  above  tlic  value  of  twelvepence,  (which  sum  was  tli» 
siaiKlaril  in  the  time  of  kiiijf  At iiolntan,  eight  hundred  years  ago,)  is  at  com- 
nioti  law  regularly  ilcath.  Wbieh,  considering  the  great  intermediate  alten- 
ti'>ii(J!)  iu  tlie  ]iriee  or  dcnominnlion  of  monay,  is  undoubtedly  a  verf 
rigoi-ous  eoiistilulirin,  and  made  Sir  Henry  Spclmao  (above  a  centatT  unM, 
wlicn  money  was  at  twiie  iia  present  rate)  complain  that,  while  every  thiig 

(>,  1:1.1.1.  hU.  (IjOlSS. 

••iiMM.  i^.iwp.t.T.nt.v  t'l  L.<irN.  kvKL&a 

Ol  Klri!m«>l  riH.N(uwfi/t>rfii  itiiuf'  alr-a;  mrr  MwH  (x)!  U^il.  P.  C.  11. 

v-t  ri/r.imimtMitHfirtrmaivl'ippflfrijbi  fnflvm  nutu'rj  t-tm  ("I  Hup  pop  fl^ 

i..^l,-  rmiHai.,t.Hlr«fiua^.«l  fl-rf,!  n-ttf  I.6.,  ,.,h.,  {•)  Tk.  A  JIM-.  Sm.  &  It 

M  l.:I.K  irf  ik  Mneialii  nAikr-n  '■i.  ■i^i  •.uH^m  «l.«m  |*>1  llil.P.C.r2.  Slubia 

IT.V^  yup.  Jl.     Ilml-riir,  mml  hr  ItiMini,  ^nHlniiiim  Imf^  (r|  SM.  U  Uro.  Til.  <;  M. 

u—^  ■!  a'l'r«.  I,i«i,»  p,nni-i  fuHKi.  l-iml  m.al^.  Htmlr.  (•)  Im  tbr  n4|B  of  Um  Kmij  I.  On  MMM nlWk ■■  Of 

Arr.r:  H'  fjNf^Hv  Ifrtni,  f>  NniNi  hjti  rlfmrirllir  fi#i  fi-'t'T  i-xrbfqim.  at  a  ihuIbiv^i^  <«.  wm  oat  lUUlKtJ^* 

Imi.i'rt  Jam  mnj^nm  Imt-Wjr  m*li  imr!"-!,  »»>■»(.-  K<Kr.>.l,|T,li>tikh.irin  iknU  Mn  wnfomHaKt 

lH:ii-i-m.    Ih'  •ntr-T  H-mlitHFml.m:  </•«■■  -r.H't  Ik*  ■Mm  lipslii  ntMliMd  >j  lii«iiij<i,  (Pii-  •'• 

,-.Wo»»«,Hfij«/f;i.»j-n,(oi-Bjiir..-/~i«-ii./.r.j»"f.,M  18.  »K  Im*  a  pf*  KM,)  «r  Ifet  Bpnatrnni  ^H  il  • 

VMHfrMiiH  It  iPiw  pamri.  vimi  vt  Vfimri  fi  HcvJut  jmnA  at  |uM,  k  calj  atwl  to  Uc  ft.  rf  Iki  IMiM 

IM.I.  Xt.  Muilud.                                                                                              , 
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ebo  VM  rnwii  in  itt  nominiU  riilnt^  fttii)  bneomv  cliuir«r,  the  life  of  man  bad  vou- 
Uunally  pn>wii  *c-httn{>cT.(()  It  is  true  thai  tK«  mere}'  of  JorivH will  ofli>u  rt.tRA 
m»ka  them  niroin  it  {loint  and  bring  In  larceny  to  he  un  jer  the  valae  of  *■ 
twelTenence  when  it  Is  really  of  much  ^rroater  valu*;  bat  this,  thooKh  evidently 
juntiftalile  and  proper  when  it  only  rvducM  the  Dreneat  nnminBl  valae  of  money  to 
llii-KDlient  Mnu(huTl.(u)iN  otherwitw  «  kind  or  pious  pi-tjiiry,  and  dooe  nut  Ht  oil 
vxcttMt  oar  eommon  law  in  thi»  rv«pect  fhini  the  imputniion  of  novvri ty,  bat  raUicr 
unm^y  conflMMi  tlm  uhargv.  It  i»  MkewiiH*  tme,  that  by  thu  merciful  »xt«n- 
■tiomi  of  the  bone fl t »f  fie rgy  by  onr  mndtrn  HtAlute  luw,  u  perwoa  who  c-omniltj 


rapio  lBrc«ny  to  the  vhIuo  of  thiKi^ujienee  or  thirteen  hundred  ponuda, 
tasn  ffuilty  of  a  capital  offence,  nhall  be  L'xi'UMxi  the  puns  of  death ;  hot  liiia 
b  only  fbr  (he  flrst  olfen{«.    And  in  many  caaea  of  nmple  bu«eny  the  benefit 


of  clergy  is  taken  away  by  atatute;  aa  for  honM>-flt«ftlinf;  la  the  prindpala  tnd 
HTcwwriM  h»ih  bfft/rt  and  nflrr  the  fltct  ;<u<}  theft  by  great  and  notoriuiM  thi«vM 
in  Nnrthumticrliind  and  Cumberland  ;(x)  taking  woollen  cloth  from  off  the 
l*nteni,(jr)  or  linena,  fhatiano,  calleoM,  W  OOttoa  good*  Ctom  the  place  of  manu- 
bHure.C;)"  (which  extends,  fn  tb«  laat  cam,  to  aider*,  uHiHten,  proourera, 
bayen,  and  ree«iver« ;)  feloniously  dririn^  awa}-  or  oUierwiae  nl«4i]In^  one  or 
nM>r«  *hei-p  or  other  cattle  ipecifled  in  tiie  actn,"  or  killing  them  with  intent  to 
Real  th«  whole  or  any  [>art  of  the  carcase,(ii)  or  atilinj;  or  aiwiatinit  (henna ; 
tbi-fta  on  nnTJRahlo  ririTw  above  iho  valne  of  forty  «hilliiiK»,(t)  or  twin|{  preaeut, 
■iding  and  awtiHting,  ihi-rciit ;**  'plundering  vcsm-Is  in  dintroea,  or  that  rMvn 
liave  aaSvred  tblpwn>dc;(c)  atealing  letter*  sent  by  the  pOKti((/)  and  '■ 
&Ih)  Moaling  ilcer.  flnh,  hare*,  tind  conevo  under  the  pt-culiar  i-irfnm*iann'N 
mi-ntioned  iii  the  Waltliam  black  act.*    Which  additional  severity  is  owing  to 


"  <.1»T(ry  i-  rt-iotp-l  by  4  Goo.  IV.  c.  53.  which  ia  now  replied  by  7  A  8  Geo.  IV.  c.  27; 
lO'i.  bv  '  A  f  IJii).  IV.  0.  if.  [i.  0.  it  \r  ennoteii  " lli«t  benefit  of  clerp  with  respect  to 
.^(-"in*  r<mviclitl  of  felony  eliiill  lie  iibolished.  but  that  nothing  herein  contained  ihall 
.T>-c-nl  ibi-  JnitiibT,  in  uiiy  in<Iiclmenl,  of  any  counts  which  might  have  been  Joined 
•r-ti'rf  Ihe  |>a:"in|t  of  Ihi"  lu-l." 

|ly  •tuiuti- T  ^  JiO'-o.  IV.  c  :til.  H.  3,  malieinui'ly  cutting  or  deatrojring  an;  good*  or 
irii.le  of  silk,  "ivllcn,  lini'n,  or  miton.  or  of  uny  such  maleriaU  mixed,  or  of  any  frmme- 
■'>rk-knitt>--l  i-'ufv,  Ktofkiti^.  hoHi*.  or  liu'c.  beitiK  In  any  loom  or  frame,  or  on  any 
lurhinf  or  <-niciiii-.  nx'k.  or  tenter,  or  uny  machinery  whatsoever  belonging  to  thoaa 
ninufarlun*.  or  elid'rin};  anv  inn nu factory,  building,  or  place  with  intent  lo  oonunit 
iu''h  ntfrnfi-^.  if  i'uni*ha)ile  wiih  tran«)>ortHtioii  for  life  or  not  Inw  than  MTen  year*,  or 
mprv-inrnpnl  not  excelling  four  venrs,  with  whipping  in  addition  to  male  c^endM*. 
rt,^  4  (im.  IV.  c.  V,  i*  rciH'aled  l>v  T  Jt  >•  i)i>o.  IV.  c.  2i.  The  former  lUtute  repealed 
)..■  Tj.il.!  r.|onv  i.r.--.Til"-l  l.v  ^i^'ti.-o.  III.  an  thi-  subject. 

Hi  .  *  .-  (teo.  IV.  c.  *l,  ».  lil.  Stirling  to  the  value  of  \iU.  any  ailk.  woollen,  linen,  or 
<.i:>-n.  or  any  mixture  of  nurh  nmtvriiiU.  whilxt  PXi>D«n]  in  any  iitage  of  manubcture,  in 
iM  ti'-lil.  or  tniililing.  or  other  )ilni-e.  i"  jmnifhable  with  trannportation  for  Ufa  or  not 
('■-■•Itnir  fiKirieen  yiu^,  or  impriMinmeiit  nut  exceeding  four  yeara,  with  pHvale  or 

.^hi.r  whipping.— <'HITTT. 

'  l£.j-.le.l.  l.y  TIM  <ic..  IV.  c.  27.— Ciiitti. 

^LlrttJ  wa»  allowed  Ly  nlalute  -I  ilco.  IV.  c.  54.  which  w  now  repealed,  bflt  8  0m. 

IV    <■.  2:.— faiTTT. 

■  By  7  *  a  (leu,  IV   c.  29.  «.  IW.  any  iienion  filunderinB  01 

■  of  anv  kind  b<-longins  to  Hiob  sh: 

«  artic-lMofHinall  value  ihall  

Mkd  ktolea,  wi't         L-ru>      ,  uutruge.  or  violence,  the  offender  may  be  pioaaeytad  aad 
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the  grcnt  raulico  and  mischiuf  of  the  theft  in  some  of  the$e  instances;  find, 
in  otTieriK,thu  dtfilL-ultios  men  would  othorwiMe  lie  under  to  preserve  thoeo  gowii 
whiel)  are  so  euHily  carried  off.  Upon  whieh  last  principle  the  Boinan  Ikw 
punished  more  severely  thiin  other  tliicYOS  the  atiigei,  or  stealers  of  eattle,{/) 
und  the  balnearii,  or  siieh  uh  stole  the  clothes  of  j>craons  who  were  washing  in 
the  pitblk  buth!i;(i/)  both  which  coiii^ti  tut  ions  seein  to  be  borrowed  from  the 
lawn  of  AtlienH.(/i)  And  ho  too  the  antient  Goths  punished  with  anreleutin^' 
Keverily  thefts  of  entile,  or  corn  that  was  reaped  and  left  in  the  field ;  such  kind 
of  i)ro]K-rty  (which  no  human  industry  can  sufHciently  guard)  being  estecmt.'d 
under  the  peculiai'  custody  of  heaven. (i)  And  thus  much  for  the  offence  of 
simple  lui-ccny. 

Jdixcd  or  compound  larceny  is  such  as  has  all  the  properties  of  the  former,  but 
is  Hi-com|)anied  with  cither  ooc  or  both  of  the  aggravations  of  a  taking  from 
one's  hoiine  or  pernoH.  First,  thercfoi-c,  of  larceny  from  the  kouae,  and  Uien  of 
larceny  fi-om  the  person. 

1.  I^arceny  from  the  house,  though  it  seems  (from  the  considerations  men- 


tioned in  the  preceding  chflplcr)(jj  to  have  a  higher  degree  of  guilt  than  simple 
larceny, yet  it  is  not  at  undistinguished  from  the  other  at  common  law,(i) 
mless  whei'e  it  is  accompanied  with  the  circumstance  of  breaking  the  bouse  W 


night,  and  then  we  have  seen  that  it  fitlls  under  another  descriptioi 
of  burglary.  But  now,  by  sevenil  acts  of  parliament,  (the  history  of  which  i» 
very  ingeniously  deduced  by  a  learned  modern  writor,(0  who  hath  shown  them 
^''401  *"  ''"^^  gradually  ui-iNen  from  our  ^improvements  in  trade  and  opn- 
'  ■'  lence,^  the  bcnetit  of  clergy  is  taken  tVom  larcenies  committed  in  t 
house  in  almost  every  instance,  except  that  larceny  of  the  stock  or  utensils  of 
the  plate-glass  company  from  any  of  their  houses,  &e.  is  made  only  a  sinjrfo 
felony,  and  liable  to  transportation  for  seven  yearH.(in)  The  multiplicity  of  I'it 
genenil  acts  is  apt  to  create  some  eonfiision ;  bnt  upon  comparing  them  dili- 
gently wo  may  collect  that  the  bcnetit  of  clergy  is  denied  upon  tho  following 
di>mestie  aggravations  of  larceny,  vis. :  First,  in  larcenies  above  the  valve  eftittlrt- 
pence,  comiuitted — 1.  In  a  church  or  chapel,  with  or  without  violence  or  break- 
ing the  same  :(n)  2.  In  a  booth  or  tent  in  a  market  or  fair,  in  the  daytime  or  in 
the  night,  by  violence  or  bivaking  the  same,  the  owner  or  some  of  his  &mih' 
being  therein  :(o)  'A.  By  robbing  a  dwelling-house  in  the  daytime,  (which  rohbni 
implies  a  breaking,)  any  person  being  therein  :(j))  4.  In  a  dwelling-house  by  day 
or  by  night,  without  breaking  tho  same,  any  person  being  therein  and  put  in 
i'car,((;)  which  amounts  in  law  to  a  robberj-;  and  in  both  these  last  cases  ibe 
accessory  before  the  fact  is  also  excluded  fVom  his  clergy.'  Secondly,  in  \u- 
i/»  Ff.  r,,  I.  u. 
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punitibed  ni>  for  tiimple  birccny:  and  in  either  cose  the  offender  but  be  ItM  in  lli* 
county  in  which  the  oHencr  \»  committed,  or  that  next  adjoining.  Tne  12  Anne.  ■>.  ^ 
c.  IH,  nn<I  2ti  Geo.  II.  <'.  I'.l.  xo  fur  ua  they  relate  to  the  same  sulgeet,  were  repasM,  bf 
tli.>  7  A  H  (iw.  IV.  c.  27.— CHrTTY. 

=■  By  1  &H  Geo.  IV.  c.  t?.',  v.  ['i.  it  ix  enuctc<l  "  that  if  any  person  ihall  break  and  nit 
anv  (Iwellinji-houjie.  nml  hlenl  tln'i'cin  any  chattel,  money,  or  valuable  tecnritr.  towif 
vutuf  vrlintever,  or  ulinll  uteul  iiny  sm-h  jirojierty  to  any  value  whatever  in  any  irellinf 
houNe,  any  jwrHon  tlien-in  Ma^  jmt  in  four,  or  shall  steal  in  any  dwelling-houfe  *".' 
chattel,  niiiney,  or  vnluuble  M-curity.  to  the  value,  in  the  whole,  of  5f.  or  more,  areiy  w^ 
utleiiiliT.  Ifointi  eonvicle)!  thert-or,  iibnll  kuHit  death  as  a  felon." 

And,  I>y  M>ct.  14,  breaking  into  iiny  l)nililing  lieinR  within  the  curtila^  of  a  dTsniBf* 
hoiii'e,  hut  luA  jMirl  fAiT-'nf,  »uil  stculiiic  therefrom,  is  punishable  with  transpartatfoD  fW 
lil'u  or  not  leM  than  si-ven  yearx,  or  inipriiwnnient  not  exceeding  four  yean,  with  pnf*>* 
or  tiulilie  trliiiiiiin^  to  ni.ile  otfonderM. 

Tlie  23  II.'ii.  VIII.  c.  1.8.3,  1  £<lw.VI.c.  lS;s.  10,  5&eEdw.VI.e.V,  •.<  SBBil 
c.  U.  8  A  4  W.  and  M.  e.  9,  10  t  11  W.  III.  c.  23,  12  Anna,  ik  1,  c.  7,  m.  1,  %  an  •!! 
reiiealcd,  by  7  i  8  Oeo.  IV.  c.  27, — Chittt. 
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jentM  to  tke  vatiu  <^  five  MUingn,  uummitl^d — I.  By  brouking  anv  dwolUrtg* 
lODsa,  or  uiy  oat-houM,  shop,  or  waruhouae  tUoreuiiiu  b<>loii^in;|^,  in  tbe  dnytimo, 
iltboogli  no  pernon  be  therein  ;(r)  which  also  now  cxtvnds  to  aiders,  abettora, 
utd  BcoeHoriea  bvfora  the  fBCt:<«j  '£.  By  privaU'ly  ntoiiliii};  gpoAi,  wnivo,  or  mer* 
ihuidiM,  in  any  shop,  warehoonu,()f  cuuch-hunnv.  or  Mtnbiu,  by  day  or  by  night, 
Jkongb  the  same  be  not  broki'n  opon,  nml  thongh  no  p<:nK>n  tm  tlii-rt^in:(u)* 
w\aai  likewiM  extends  to  tamU  a»>  ami^l,  liirc,  or  oouinmnd  tbi'  oflcmv  to  be 
ummitted.  Lastly,  in  larcenifit  to  tht  value  o/furty  shiUiH'is,  in  a  dwellln^-hoase 
tr  its  out-hoDses,  ■Jthoogh  the  same  bo  not  broken,  and  whether  any  person  be 
Jiercin  or  no,  nnless  committed  aeiiinst  their  masters  by  apprentices  under  the 
t^  of  fifteen. (o)  Thia  also  extends  to  tlioee  who  aid  or  a«sist  in  the  commiuiun 
>t'  any  such  otTenco." 

•2,  Larveny  from  the  mtsok  is  either  by  priPiittly  ftteaJlog  or  by  open  r»2ii 
utd  violent  aiuault,  whicn  is  UHually  called  robfrny.  ^ 

The  offence  of  privatelj/  stealin);  t>om  a  man's  ormm.  tui  by  picking  hii<  pocket 
>r  tbe  like  priTily  withoat  hie  knowlcdKe,  wan  debarred  of  the  benefit  of  eter|E7 
10  early  as  oy  the  sUtato  8  EIie.  c.  4.*  But  then  it  mu«t  be  sneh  a  larveny  aa 
itande  in  need  of  the  benefit  of  clerflrr,  vix.,  of  above  the  value  of  twelve]H-nM, 
w  else  the  offender  shall  not  liuvi'  jud^rment  <i(  death.  For  the  #ttttaie  crt^alua 
Mnewoflonce,  but  only  proven  (at  lie  priaoner  from  praying  the  benefit  of  oler^', 
utd  leaves  him  to  the  re^rular  Judgment  of  the  aniient  law. (to)  This  seveiitv 
;lbr  a  most  aeverv  law  it  certainly  i-i  *..htii«  i,.  bo  ■•v.-iun  tr.  tfiv  wiv  wild  wliich 

nch  offencee  are  committed,  iIm    i  :::  .  ^       !  _  .   ,  r   i: !,■[  the 

wldneHS  with  which  they  were  ,  -Tn-e) 

It  thi' time  when  this  statute  riKnt 

it  pr"]M;rtj-  in  the  manmd  o<.'cu|ialio[i  or  cor|>oral  possession  of  the  owner  which 
KMn  uii  oti'onue  even  in  t>  state  of  nature.  And  therefore  the  taccularii  or  cut- 
jmrses  were  mure  severely  punished  than  common  thievea  by  the  Roman  and 
Athenian  JawH.^j-^" 

la  NarthonbMupl  ud  Cnlwlud.  ud  itMllH  trmMm 
I.  d«l>  rrOB  Uw  troWn.  ud  »Ml>iLr  In  iwk  Mbr  tmm 

vltCiMkr^l 


^  By  MHimo  7AM  Gpo.  IV.  c.  29,  « 
ioo'^.  ■■T  (-<>un(iii|i-h(>ii»c.  und  slealinft  tlic 
u»  liaMf  111  tninji-orialiLin  for  life  or  not  l«w  (ban  x-ven  yearn,  or  intpriionment  not 
MfM-Jirn:  f'liir  vi-arw.  with  privale  or  jiublic  whipping  for  male  offenders. — Catrrr. 

*  ll.-]--»U'<l.  Kr  mat.  7  «  K  (leo.  IV.  c.  27.     The  Hum  menlioaed  in  the  text  is  now 

»K.-,*»I.-.I.  I..v7  ft  Hilp-i.  IV.  r.  27;  snd  nee  7  *«  Geo.  IV.  c.  28,  ■«.  6.  7:  the  former 
FdiH-iiTiic  that  lr»n<-til  of  i-1cr):y,  witli  roi[iect  to  per«in<i  convii^ted  of  felony,  iball  be 
iIpoIi-Ii'-iI.  mill  tliu  Ittili-r.  thiit  no  person  convicted  of  felony  shall  suffer  death  onleM 
[or  <u'iii<'  fi-loiiy  pxrhii!'''!  frinn  liem-fit  of  clerjiy  before  or  on  the  fir»t  day  of  the  then 
|:«rwni  nv»ii<a  of  iiarliamcnl.  or  made  puniRtiable  with  death  by  aome  itatute  pawed 
iflrr  lUat  <Jay  — (.'kittv. 

"  Ky  7  A  s  <i<^.  IV.  ('.  29.  a.  G.  If  any  person  shsll  rob  any  other  penon  ofany  chaltd, 
[aan--v.  or  viiluuM-'  i><.'i-iirily.  ovcry  *\\e\i  nlft-nilcr.  being  convicted  thereof,  shall  auBer 
Iralh  n>  a  fi-Iim  ;  ami.  if  iiiiy  ixTMin  "hull  tlrai  ani/  rwA  prnpfrij/  /rtim  (Ac  prriOK  of  another, 
V  dial!  »»Hii1l  niiy  oiIi-t  |-<'rum  wiih  intent  to  rob  nim,  or  Bball  with  menaces  or  by 
Toftv  -l-'iiiainl  nnv  -uch  p>r»)>ortv  of  any  other  pcrmin,  with  intent  to  steal  the  aatne,  every 
K»rl>  atb-ii<li-r  Ftinll  Ih'  k'lillty  of  f.-loTiy.  and,  beinR  convicted  thereof,  shall  be  liable  to 
lrui-|N.rtalii>n  for  lif--  nr  not  \i-n  thiiii  4<'vi>n  yi-jir>.  or  to  be  impriRoned  not  exceeding 
hur  T'-^rt.  with,  if  »  innh'.  puMio  or  private  whippintr<.  This  statute  ii  nearly  a  conaoh- 
latmn  of  3  W.  and  M.  i-.  '.i.  >.  I.  n>»|,iH-ling  roblK'r*',  of  -W  Opo.  JII.  e.  129.  reapeeting 


ite>lii>>  from  ilie  |H>m>n.  iin<l  n'  \  li<'<i.  I V.  c.  S4.  rpiiiiectinii  aaaaulla,  Ae.  with  intent  lo 
tri..     Th<-2:i  Hen.VIIl...  I.:i  W.and  M.  c.  9,  and  1  >>lw.  VI.  c.  12,  relating  to  rot ~ 
'M-.I.  111.  r.  V::*.  r^luiiii^  to  <t.-itttnii  from  (he  |H>r«on,  and  the  4  tleo.  IV.^.  I 


.alinc  V>  aHaull*  with  inli-nt  to  nil.,  an-  r<'t>eale4l,  by  the  7  A  B  Geo.  IV.  o.  27.    The  m 
j4  ilie  properly  i>  immat<Tial  in  all  llie  cmt*  mentioned  in  the  new  aet. 
To  ounililute  a  itealiiig  from  the  {leraon,  the  thing  must  b*  oompletely  K 
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Open  and  violent  larceny  from  the  person,  or  robbery,  the  rapina  of  the  dvilians, 
is  the  felonious  and  ibrcible  taking  from  the  person  of  another  of  goods  or  moncj 
to  any  value  by  violence  or  2)utting  him  in  fear.(y)  1.  There  must  be  a  takiug, 
otherwise  it  is  no  robbery.  A  mere  attempt  to  rob  ivas  indeed  held  to  be  felony 
so  late  as  Henry  the  Fourth's  time,(2:)  but  afterwards  it  was  taken  to  be  onlV 
*9491  ^  misdemeanour,  and  punishable  with  fine  and  imprisonment,  till  the 
*'''-'  ^statute  7  Geo.  II.  c.  21,  which  makes  it  a  felony  (transportable  for  seven 
years)  unlawfully  and  maliciously  to  assault  another  with  any  offensive  weapon 
or  instrument;  or  by  menaces  or  by  other  forcible  or  violent  manner  to  demand 
any  money  or  goods,  wMth  a  felonious  intent  to  rob.'^  If  the  thief,  having  ODce 
taken  a  purse,  returns  it,  still  it  is  a  robbery ;  and  so  it  is  whether  the  takms  be 
strictly  from  the  person  of  another,  or  in  his  presence  only;  as  where  a  robber 
by  menaces  and  violence  puts  a  man  in  fear,  and  drives  away  his  sheep  or  his 
cattle  before  his  face.(a^  But  if  the  taking  be  not  either  directly  fH>m  nis  pe^ 
son  or  in  his  presence,  it  is  no  robbery.(6)  2.  It  is  immaterial  of  what  valae 
the  thing  taken  is:  a  2)enny  as  well  as  a  i>ound  thus  forcibly  extorted  make»a 
robbery.(c)  3.  Lastly,  the  taking  must  he  by  force  or  a  previoas  putting  in 
fear,  which  makes  the  violation  of  the  person  more  atrocious  than  privatelj 
stealing;  for,  according  to  the  maxim  of  the  civil  law,(d)  **qui  vi  rapuUjfur  iwt- 
probior  esse  videtur."  This  previous  violence  or  putting  in  fear  is  tne  criterion 
that  distinguishes  robbery  from  other  larcenies;  for  if  one  privately  steals  six- 
pence from  the  person  of  anotlier,  and  afterwards  keeps  it  by  patting  him  in 
fear,  this  is  no  robbeiy,  for  the  fear  is  subsequent  ;(e)  neither  is  it  capital,  as 
privately  stealing,  being  under  the  value  of  twelvepence.  Not  that  it  is  indeed 
necess2iry,  thougii  usual,  to  lay  in  the  indictment  that  the  robbery  was  com- 
mitted by  puttimj  in  fear:  it  is  sufficient  if  laid  to  bo  done  by  violence.(/)  And 
when  it  is  laid  to  be  done  by  ]uitting  in  fear,  this  does  not  imply  any  great 
degree  of  terror  or  ailright  in  the  party  robbed:  it  is  enough  that  so  much  force 
or  threatening  by  word  or  gesture  be  used  as  might  create  an  apprehension  of 
danger,  or  induce  a  man  to  part  with  his  property  without  or  against  his  cod- 
sent.(f/)  Thus,  if  a  man  be  kno<'ked  down  without  previous  warning  and 
stripped  of  his  propei'ty  while  senseless,  though  strictly  he  cannot  be  said  to 

*'U81     ^^  P^^  "*  ^^"'^^^  *^  ^*^  ^^"^  ^^  undoubtedly  a  robber}'.     Or,  if  a  person  with 
*"     -1     a  sword  drawn  begs  an  alms,  and  I  give  it  him  through  mistrust  and 

(V)  1  IlHwk.  P.  r.  05.  (')  Ff.  4.  2, 14, 1 12. 

(>^  I  IIhI.  p.  C.  Ml.  (•)  1  Hal.  P.  C.  5M. 

(->  Ibid.  i>33.  i/t  Trin.  3  Anne^  1^  ftU  tba  Jad|M. 

{^)  (Nmiynit.  47^.    Stra.  1015.  (#)  Fuai.  128. 

(«)  1  Hawk.  P.  C.  H7. 


the  pennon :  removal  from  tho  place  where  it  wba.  if  it  remain  tliroughout  with  the  penoD. 
is  not  sufficient,     liox  r*.  Thompson.  1  R.  &  M.  C.  C.  78. — Chittt. 

The  i)uni»liment  for  this  otlence  is  now  awanied  by  stot.  1  Vict.  c.  87,  s.  2,  which  r^ 
peals  so  mucli  of  7  &  H  (reo.  IV.  c.  2\i  as  relates  to  these  offences,  and  enacts  that  whoMh 
ever  shall  rob  any  ])orson,  and,  at  the  time  of  or  immediately  before  or  after  such  rob- 
bery, shall  stab,  cut,  or  wound  any  person,  shall  be  guilty  of  felony,  and  be  puniihabto 
with  death ;  and,  by  hs.  3  i^-  10.  whoever  shall,  Inking  armed  with  any  offensive  weapoD  or 
instrument,  rob.  or  a.*^^ult  witli  intent  to  rob,  any  iMsrson,  or,  together  with  one  or  mora 
persons,  shall  rob  any  pi^rsoii,  and,  at  the  time  of  or  immediately  before  or  after  Mch 
robbery,  shall  1>eat.  strike,  or  use  any  other  personal  violence  to  any  person,  or,  IjT  i-5, 
shall  rob  any  person  or  steal  any  propi^rty  from  the  }>er»on  of  another,  shall  be  guilty  o^ 
felony,  and  be  liable  to  transportation  for  life  or  for  not  less  than  fifteen  yean,  or  impri- 
sonment for  three  years. — for  which  penal  servitude  is  now  substituted.  16  ft  17  Vicio. 
99.  The  assaulting  with  inti*nt  to  roo.  or  obtaining  property  by  menaces,  (except  wbera 
a  greater  ]»unishment  is  awarded  by  the  act,)  is  punishable  with  imprisoiiment  notes* 
cee<ling  thrt^e  years. — Stewart. 

"  By  7  &  8  Geo.  IV.  c.  29,  s.  7.  if  any  ])erson  shall  accuse  or  threaten  to  accuse  any  otbff 
person  of  any  infamous  crime,  a.'^  described  in  s.  9,  with  a  view  or  intent  to  extort  or  |VB 
from  him,  and  shall  by  intimidating  him  by  such  accusation  or  threat  extort  or  |[VB 
from  him,  any  chattel,  money,  or  valuable  security,  every  such  offender  shall  be  deemed 
guilty  of  robbery,  and  shall  be  indicted  and  punished  accordingly. 

It  is  e<iually  a  robbery  to  extort  money  from  a  person  by  threatening  toaoousehimttf 
an  unnatural  crime,  whether  the  party  so  threatened  has  been  guilty  of  sneh  orintor 
Qot.    Rex  vs,  Gardner,  1  C.  k  P.  79. — Ouitty. 
504 
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ftppr«h«&Bio&  of  violence,  thii  ie  a  feloniona  robbei7.(A)  Bo  if,  under  ■  nretenoe 
of  fkle,  a  man  forcibly  extorts  money  from  Roother,  nettiter  ihall  this  mbterAig* 
kvai)  him.  But  it  is  doabte(l(t)  whether  the  forcing  a  higgler  or  other  obapmaB 
to  aell  his  wares,  and  giving  him  the  fliU  value  of  them,  amoonta  to  ao  heinou 
a  crime  aa  robbeiy." 


■  An'i  M*  R.  A  R.  v.  C.  mi.  I  UMiph.  13».  1113.  27«.  3  Cliit.  C.  h.  W13.  Mr.  Jiwtica 
A>huf«4  <«)r>,  "Tb^  truf  definition  of  rohliery  i«  the  KUudinK  or  liikinit  fVotn  ilie  penmt 
DTatwMhnr.  or  in  thr  itmonm  of  anothar,  |>r«|irrty  of  any  amount,  with  ■uchadMriwoif 
/^rtr  or  larrvr  ■*  lo  lD<lur«  tlic  [arty  mvilliitg/y  to  imrt  with  hi*  prcpwly  i  and  whethtr 
tarror  anH*  (Vom  nwl  or  exptict^d  violeooe  t«  tli«  fxroon.  or  tnm  m  unw  oT  i^fury  to  Um 
durm^irr,  luakea  no  kind  o?  diHnivnoc:  for  to  moat  mcii  ilieideaof  loains  tludr  fiune  and 
rv^tation  it  i>>(ually  If  not  iii>irt>  t«rriflo  than  tlii>  drMwl  uf  petsonal  iqjnrjr,  The  prfi^ 
d\m\  iDftr<.diont  in  r«liU<ry  i*  n  man'*  hfing  ferrctl  to  part  with  hi*  ynpifif,  anci  tha 
juilgn  oiv  unonimoiuty  (if  ojiinion  that,  upi>ii  tlio  iitliid[>lca  of  law  M  woll  ••  the  au- 
tfaorliy  of  ftinniT  •looialon*.  a  tlirMit  toaocuM*  man  nf  tbegraatMlof  allerimMbam 


it  furoe  to  eonititulo  thr  erlma  of  rabbnr?  hj  {iDtllna  in  bur."    1  Leach.  280.    And 
'  MKlomltloal  uraotiMB  la  m  ~  ' 


of  vhnrvti<r  and  Ri-rvii-H  upon  a  ciioritH  of  nodomltloal  {iraotiM 
'-  rnlibory,  iboujih  ih«  parMr  ha*  no  fear  of  bolnf  lakon  iniA  i.—.^.^  „  _. 
H.  &  H.  C.  C.  Hi.     Bnt  if  no  actual  fotn  waa  wed.  and,  ut  tli»  lima  of 


partinit  with  the  luoni-y.  tlivuorty  were  under  no  oiijirelwitklon.  Iiut  piv*  it  matvly  for 
tbapurpoaoof  t>rin)[inx  tli«ofl(>nd(>n  to  Juttiof<,lh«y  cannot  b«ca|>it&llyoonrictod.tlianah 
Wf  bor*^  (M-n  it  ia  olherwiac  whrre  pvivanal  violvnoa  ia  em|ttojeii  I  Eoat,  P.  C.  7H.  H. 
A  R.  C.  C  4ii0.  And  tbe  Influonne  e>»rcl>pd  orer  the  ndnd,  w)i«ni  Ibo  foroo  ia  ineraly 
aanaUoMivoh  nmH  bo  of  auch  a  kind  a*  to  diaMiabln  tbn  prtiamnitor  In  make  mialanoo. 
S  I^Bcli.  7:11,  (!  Eaat,  1:%.  So  that  a  Ihraat  to  toktr  an  tnnoorat  jionon  h«foro  a  ni^ia- 
Uoir.  and  l)i<-ntw  to  jirii-in,  wiilioiK  rliarninjt  lilm  witli  unv  ni^rifli-  crimo.  i*  not  •uffl- 
arm  1-1  iiuiki.'  Ihr  parlv  it  roblii-r  il   Ut-  ol.Iiiin  m'-if\  I.i  iii<lu('>>  iiirri  !■>  forl..'nr.    'Z  Unu-K. 

:ii  lr,.|.H..l.   it   l(wl-'Vll    -Ui.l     Ii.,r     ■: ■         ..-      n...      .,.,....   I,    ,,    ,.    V. 1,1.     rlK' 

pUn>  <if  fr.rr-o  i*  ail  ai.onsiiti<>n  of  utiimturiLl  pnutircH.  2  Li-acli.  730,  731.  1  Leach.  139. 
i  Kmn,  II"";*.  .\n'l  it  has  ro-'cntlv  1h>pii  hi'l<I — contmrj'.  it  i«H>ma.lo  the  principle  of  aome 
fomipr  (ItH-i'iiin?! — ihnt  oven  in  tlii"  chjii'  the  money  must  be  laki-n  immediately  on  .the 
ihreat.  anil  not  aflt-r  time  hii-i  Inien  iilioweil  to  the  prmtecutor  lo  delit>erat«  and  adriae 
with  frietiiL"  a*  lo  the  U-Mt  ooiirMi  to  be  puroued.  ( I  I^t,  P.  C.  Append,  zzi. :)  thouah,  •■ 
MKne  of  the  ju'Ve'  di.iHenleil.  it  lioes  not  iii.em  to  be  decisiTe.  Where,  on  the  other  hand, 
there  ]!>  an  iiiime<liHle  threal  of  in,jury  lo  the  properly,  aa  by  pulling  down  a  houae  with 
a  m^ili  ill  lime  or  rii>ls  which  [imduceH  grejit  alarm  and  inducea  a  man  to  port  with  bis 
m'>n--y.  thi!>  hiu>  t-iii  holih'ii  lo  he  ii  «iiflieieiil  pullintl  in  fear  to  constitute  robbery.  2 
F.a-1.  r. ''.  7'J'.>.  T:>I.  .^ndifaman  n^'siiiilts  a  noman  with  intent  to  commit  a  rape,  and 
til.-,  in  iirih'r  lo  prevnil  i>n  him  to  ih'KiM.  otler»  him  money  which  he  take*,  but  conti- 
Du.^  hi>  •-ii'l'Mvourx  till  preventeil  hv  the  appmaob  of  a  thinl  perMin.  he  will  he  guilty  of 
^J,t.^r^.  ihouxli  lii»  ori^iiml  int.iit  whm  lo  nivish.  1  tjwt.  P.  C.  711.  If  thievoa  meela 
j-erxin  anil.  I'v  meiiaees  ofdeiith,  make  him  iiwenr  to  bring  them  money,  and  be,  under 
liie  i-,>iilii]iiin|!  intliii'in'c  of  feiir  fur  his  life,  eomulieii,  tbia  ia  robbery  in  them,  though 

II  ii>»ihl  not  Ih'  «>  if  he  hud  no  i>t>rM>mil  fenr  and  arled  merely  from  a  iuperatitioui  Te- 
ftr-l  lo  an  "Mill  -o  ,-xlnrlecl.  1  bi»l.  P.  C.  7U.  In  ihe  alweuce  of  force,  to  conatilute 
r«tJ..Tj,  th.'  fi'ur  mii^i  Bri«e  before  and  at  the  lime  of  the  property  being  taken;  it  b  not 
muuKh  llmi  ii  utise  ufierwiirilK :  and  nliere  llie  jinsoncT  by  aleallh  look  aome  money  out 

III  (he  proHi'uior'*  [XM'kcl,  n-hn  lurned  round,  law  thepriitoner,  and  demanded  the  money, 
liui  the  pri-.niT  threateiiinii  liiin  lie  divisled  IhToujth  fc«r  from  making  any  farther  de- 
mand, il  »&<  Ik  Id  MO  rohherv.      Poll.  |te).,  1.'<4.      I  1li>le.  3.1-t. 

T'l  (v.ii.iiiiiie  il  rvililH-ry,  where  an  lu'lunl  violence  is  relied  on  and  no  putting  in  fear 
ran  >■■  e^pr-.^lv  HhoHn.  thi're  mii->(  Ih>  k  nlrufftrle.  or  at  Invl  a  personal  ootroge.  So  that 
III  •nairli  pn>|-<'rly  Middenly  IVom  ihe  liand.  to  M'i»' a  iiarcel  carried  on  the  bead,  to  carry 
■*ai  ■  hat  and  <\'\n  nithotit  fon-e.  and  lo  lake  an  umbrella  of  a  sudden,  have  been  re- 
•pntjieU  hol.h-n  lo  lie  mere  iHri-eiiiei.  1  Uixh.  ■_-.»>.  291.  and  in  note*.  But  where  a 
man  •nati-hiil  at  (he  Kworil  of  n  i:enth<mni)  hanging  at  bin  side,  and  the  latter,  porcvivinc 
tiM-dm«n.  Uid  hold  on  (lie  sndilHird.  on  vhii-h  A  eonU-si  ensued  and  the  tbief  aucceeded 
lit  KT<— tinp  ilie  iteu)ii>n  fnini  iiv  owiier.  hii  ott'ence  wiu  hnlden  to  be  robbery.  Id.  ibid. 
Snoirtiing  an  article  from  a  mnii  will  eonnlilute  rohliery  if  it  ia  alloched  to  his  peraoa  or 
doilv*  -ittK  In  afl'ont  nvintiiiiee:  nixi  therefore,  where  the  pr<»eculor'«  watch  wm  hat- 
*anl  Ui  n  •tifl  chain  which  weni  rniind  hit  neck,  and  the  aeal  and  chain  hung  fWan  hi* 
tJi.  and  ibe  priwner  laid  hold  of  (he  M^al  iiiid  chain  and  pulled  the  watch  &on)  bia  fob 
bnt  the  »t«el  chain  still  Nvured  it.  and  by  two  Jerka  the  priaoner  brake  the  ateal  ehaia 
and  made  off  with  the  wnlch,  it  was  held  a  mbbery.  for  the  priaoner  did  not  get  Iba 
watch  al  once,  but  had  to  overcome  the  reaiainnco  the  iteel  obain  made^  and  actual  Jtacea 
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Tliia  spei-iefl  of  larceny  is  debarred  of  the  benefit  of  clergy  by  statatc  23 
Hen.  VIII.  c.  1  and  other  Biihsoqiicnt  Btfltutea,  not  inJoed  in  general,  but  only 
when  committed  in  a  dwcllinj^-house  or  in  or  near  tho  king's  highway.  A 
robbery,  thei-uforc,  in  a  distant  field,  or  footpath,  waa  not  punished  witb 
deuth,{A)  but  was  open  to  tlie  I>enefit  of  clergy,  tiU  the  statute  3  &  4  W.  and  tl. 
e.  it,  wliich  tukca  away  C'lcrgj'  from  both  principals  and  accessories  before  th« 
fact,  in  robber}-,  wheroaoever  committed." 

II.  Malwious  misc/iiiif,  or  damage,  ia  the  next  species  of  injury  to  private 
property  which  tlie  law  considers  as  a  public  crime.  This  is  eucn  as  ia  done, 
not  aHi'iaa  furandi,  or  with  an  intent  of  gaining  by  another's  Idbh,  which  ia 
some,  though  a  weak,  excuse,  but  either  out  of  a  spirit  of  wanton  cruelty  or 
black  and  diabolical  revenge.  In  which  it  bears  a  near  relation  to  the  crime 
of  aittou  ;  for  as  that  atfocts  the  habitation,  so  this  does  the  other  property,  of 
individuals.  And  theri'tbrc  any  damage  arising  from  this  mischievous  cIi§po- 
sition,  though  only  a  trespass  at  common  law,  is  now  by  a  multitude  of  statutn 
made  ])enul  in  the  highcMt  degree.  Of  these  I  Shall  extract  the  contents  in 
order  of  time. 

And,  first,  by  statute  22  Ilcn.  VIII.  c.  II,  pcrvereely  and  malicioualy  to  cot 
down  or  destroy  the  powdike  in  the  fena  of  iforfolk  and  Ely  is  felony."  And, 
in  like  manner,  it  is,  by  many  special  stututca  enacted  upon  tho  occasions,  mode 
felony  to  destroy  tlie  sevei-al  sea-lianks,  river-banks,  public  navigatioiu,  and 
*2441  '^<')'J^B<<>''<><^ted  by  virtue  of  those  acts  of  'parliament.  ^  statute  4S 
J  Eliz.  c.  13,  (fi)r  preventing  nipine  on  the  northom  borders,)  to  bnin  anj 
barn  or  stack  of  coi'ii  or  grain  ;  or  to  imprison  or  carry  away  any  subject  in 
order  to  ransom  him,  or  to  make  prey  or  spoil  of  his  person  or  gooda  upon 
deadly  feud  or  othemiso,  in  the  four  northern  counties  of  North umberlsiHl, 
Westmoreland,  Cumberland,  and  Durham,  or  being  accessory  before  the  ikctto 
snch  carrying  away  or  imprisonment ;  or  to  give  or  take  any  money  or  contri- 
bution, there  culled  blackmuil,  to  fccure  such  goods  from  rapine  ;  is  ielony  with- 
out benefit  of  clergy,  lly  statute  22  &  23  Car.  II.  c.  7,  maliciously,  unlawfully, 
and  willingly,  in  the  night-time  to  bum,  or  cause  to  be  burned  or  destroyed,  wiy 
ricks  or  stacks  of  com,  hay,  or  grain,  barns,  houses,  buildings,  or  kilns,"  or  to 
kill  any  horses,  shee]>,  or  other  cattle,  is  felony ;  but  the  offender  may  make  hi) 
election  to  bo  traiis]>orted  for  seven  years ;  and  to  maim  or  hurt  sacb  hone». 
sheep,  or  other  cattle  is  a  tivspass,  for  which  treble  damages  shall  be  recovered.' 
(•)  1  H(L  p.  c.  (U. 

wua  MM'iX  for  timt  jiurixHic.  It.  A,  K.  C  C.  4111.  And  where  k  heavy  diamond  pin,  wilhi 
corkserow  ^talk,  which  wns  Iwixted  and  Rlrongly  futened  in  a  lady's  hair,  waa  HMtchnl 
out  and  part  of  tho  huir  torn  away,  the  jud^'ett  came  to  a  iimilar  decinion.  1  Leach,  3U. 
The  caKu  of  the  man  wlin  tore  sn  cnr-ring  Irom  the  ear,  and  in  to  doing  laecmted  ths 
flesh,  serves  nloo  to  rniitimi  thiM  ]>asilion.  1  Leach,  320.  Kor  will  it  excnte  the  vkileiin 
tiiat  it  wa-«  done  un<lor  iii-eli^iirti  of  law;  for  where  a  bailiff  handcuffed  a  primier  Uil 
UKCiI  lier  with  great  ciuelty  fnr  the  i>ur)io«e  of  extorting  money  from  her,  he  wa*  bohk* 
to  Iw  tiniilty  ;  aa  were  also  a  number  of  men  for  aeiiing  a  wagon  under  prelenc*  that  tbei* 
woH  no  permit  when  none  wax  in  reidity  neccsMry.  1  LMch,  280.  1  ^ut,  P.  C.  709^ 
CaiTTV. 

"  Tli.-w!  xtutulos  are  repwileil,  by  7  *  !*  floo.  IV.  c.  27.— Cbittt. 

"  Ity  1-J  <.'iir.  II.  c.  17.  H.  i:>,  mnlii'iouHly  to  cut  down  or  to  dtalroy  anv  works  Ihr  na* 
vcyiii;!  the  waters  nf  llii'  ^reat  )h-df<>i-d  level  is  cubjcet  to  the  tame  punishment.— 4^im. 

"Itv  Ktat.  7  £  t<  <ieo.  IV.  c.  :t(i.  h.  17.  maliciously  letting  fire  toany  atacjc  of  oorn,  gnin. 
piiUc.  EtrniT,  liny,  or  Rooil  is  a  ni]iital  felony;  and  netting  fire  to  any  crops  itf  oom,  gwik 
ir  imlse.  wliclher  Mnndili)!  or  cut  down,  or  to  any  part  of  a  wood,  ooppioe.  or  plsnta'*" 
if  tn-ef,  or  to  any  heath.  ^■>ntc.  furze,  or  fern,  wlieresoever  growing,  is  a  felony,  panidh 


able  with  trans]K>rtutiiai  not  exceiiling  fcven  yeara,  or  impriMnmrnt  not  exceeding  t« 

Siirs.  with  jirivatp  or  iHiblie  whij>)iiiip  for  male  oBenden.    The  43  Elia.  o.  U,  4  I^U" 
.  <■.  ^>:i,  22  &  aa  C^ir.  II.  c.  T,  l  (teo.  I.  s.  2,  c.  4(<.  t>  Geo.  I.  o.  16,  9  Geo.  L  o.  S;  and  9 
Geo.  I  i.  e.  lU.  k.  n,  are  r.'wale'l,  by  7  *  K  (fco.  IV.  c.  27.— Chittt. 

**  Ity  Hint.  7  &  U  (ii-o.  l\'.  r.  'MK  ».  10,  malieiouKly  killing,  maiming,  or  woanding  UT 
cattle  is  I)  lelony.  pnuishnblr  with  transjortalion  for  life  or  not  Imb  than  •eraDyeaii,*' 
im)irismiment  not excei-ilin);  fmir  vears,  with  private  orpublie wbippbig.  Th«21tV 
Car.  II.  c.  7,  I4Geo.  IL  c.  t>,  and  15 Geo.  11. c. 34,  on  thw  b«Mi|,arei^p«a&d,lT7A88M. 


Cbaf.  17.]  PUBLIC  WRONGS.  Si4 

By  BtUuU  4  A  6  W.  and  H.  c.  28,  to  burn  on  nriy  wttvtp.  botn-ovii  C«nd1(>iiiiu 
and  Midsummer,  any  grig,  ling,  heath,  fane,  pHw.  or  turn  im  jmiiiBbnIilA  with 
whipping  and  confinement  in  the  house  of  corn-'ctinn,  By  «iatiito  1  Anne,  t>t. 
2,  c.  9,  captains  aatl  mariaera  belonging  to  shipH  und  destroying  the  same,  to  the 
prejudice  uf  the  owners,  (and,  by  i  Geo.  I.  c.  12,  to  the  prejudice  of  tusDrent 
aliKi,)  are  guiltv  of  felony  without  benefit  of  clergy-.  And  by  stntuto  I^  Aniiv, 
at  £,  c.  IH,  making  any  hole  in  a  ship  in  dixtrtnH,  nr  stiailing  her  pampH,  or 
aiding  or  abetting  sucn  offt-nce,  or  wilAiIly  doini;  htiv  thing  tending  to  the  ini- 
modiale  loss  of  such  ship,  \a  felony  without  liuiiiifll  ul'  dwgj."  By  *latati>  I 
tieo.  I.  c.  48,  muliciimsly  to  set  on  fire  any  iitidt-j-w<jo<l,  wood,  or  coppice  in 
made  Hingte  felony.  By  etatute  6  Ueo.  I.  c.  23,  i \„'.  wilful  and  maliuious  tenriiig. 
catting,  spoiling,  burning,  or  defacing  of  the  <;:irTii<-nt*  or  ciotbeM  of  any  per- 
•on  pastiing  in  the  streets  or  highways,  wit[i  juifut  mi  In  do,  is  liOotiy.  Tliis 
was  occoMionod  by  the  insolence  of  certain  wt  .>\t  r-  :iri<l  olll.'I-^.  who,  upon  the 
introduction  of  some  Indian  fashions  prejudi.    r  :' .  ,i    .  xm,   munnfuoturv*, 

made  it  their  practice  to  deface  thorn,  eithei    '  ^r  by  ]>rivily 

catting,  or  casting  a^ui/orfM  *in  the  streets  u  .    itn-iu."     f,o.r 

By  statute  'J  Geo.  I.  c.  22,"  commonly  called  the  Waltham  black  act,  *■  "" 
occasioned  by  the  devastations  committed  near  Waltham,  in  Hamp^n,  by 
persons  in  disguise  or  with  their  faces  blacked,  (who  seem  to  have  resemblea 
the  Itobordsmon,  or  followers  of  Itobert  Hood,  that  in  the  reign  of  Richard  the 
First  committed  great  outrages  on  the  borders  of  En^aod  and  Scotland ;X0 
bythis  blflck  act,  1  sny,  which  bus  in  part  been  mentioned  under  tbo  several 
heads  of  riots,  menaces,  mayhem,  and  rHrecny,(m)  it  is  further  enaotad  that  to 
B«t  tire  to  uiiy  h<msp,  ham,  or  uut-house.  (which  is  extended  by  statute  9  Geo. 
III.  c.  2'.*  (i>  ihc  mulii-iumt  iind  wilful  burning  or  setting  fire  to  all  kinds  of 
mills,)  or  to  any  howl,  cock,  mow,  or  stuck  of  com,  straw,  hay,  or  wood;  or 
a&Uwl\illv  or  maliciously  to  break  down  the  head  of  any  fish-pond,  whereby 
the  tixb  sdall  he  lost  "r  ilcstroyod  ;  or,  in  like  manner,  to  kill,  maim,  or  wound 
anv  cattle;  or  cut  dnwii  or  destroy  any  trees  planted  in  an  avenue,  or  growing 
in  a  gurden,  orelianl,  or  phintutiun.  tijr  omument,  shelter,  or  profit;  all  these 
malicjiiiis  utis,  IT  pnnuriiig  by  gitl  or  promise  of  reward  any  person  to  join 
them  therein,  are  felonies  witli'>iil  benefit  of  clergy  ;  and  the  hundred  shall  be 
cbargeal'lu  lor  the  damages  unless  the  offender  be  conTictcd.**    In  like  manner, 


IV.  r.  27.    llys.l'l,  it  i«  jirovidmi  that  mnliep  sjninul  thf  owner  of  the  property  d 
tfaall  ii'>t  I-  i-«enriid  In  -inv  oIK-ne-*  imflur  the  act.— Ouirrr. 

"  By  T  4  HtJiHi,  IV.  e.  3o^  ■■.  'J.  malieiouoly  setlinft  fire  to.  or  in  any  iri»e  dralrojring,  anr 

■hip  or  v< I.  wliethiT  ill  a  finished  or  unfinii>heil  Blate.  i*  a  ca|>ilal  felonr.     And,  hf  i. 

|n.  niah''i"ii-ly  <lam»)[in)r  any  hIiiii  ntherwise  than  )iy  liro  is  a  felony,  punishable  with 
trail*  I -<>rt  111  ion  Tor  wven  yours  or  i  m  prison  nicnt  not  exre«liii(i  two  ypnr*.  wiih  prirate  or 
patilji'  K)iip|'iiit!.  And.  dy  '•.  II.  exhiliilinft  faW  liirhlR  or  »ignaU  In  brinji  any  ship  or 
TfBvl  inl<>  <lank'er,  or  tciiilinK  to  iiH  immnliate  deflruolion,  or  dralroying  the  same  in 
dktnv*  riT  viU.'ti  eaat  on  ^lionv  or  iinv  of  il^  piinienli'.  or  prevpnting  anv  assislanoe  to 
th'»-  on  boanl.  i'  mud.'  h  <-:i|iii»t  fi-lony.  .\nd.  by  I  A  'i  floo.  IV.  o.  75,  a.  II,  ii^uringor 
r-inifalina  nnv  Imoys,  ri>|ie'.  i<r  mnrk<  lielnn^ins  in  any  anehor  nrrahle  altach»d  to  any 
ttii)i  or  v>-«H'l  H'liaiev-T,  nln-Ilier  in  dj*trirtii  or  oihi-rwi*p.  !■  puniohahle  with  lran*|<orta- 
tfon  fur  any  I'-rm  mil  fxivi'diiiB  •even  years,  or  imprinonmont  for  any  number  of  yean 

*Tlo-  •iiitiii"  w:u-  repi'tili'd.  I>t-  7  <I<'o.  IV.  c.  G4,  and  no  subee<]uent  enactment  on  the 
■it.|«-l  ha<  \>f-n  mii.|.-.~<;iiiTTr' 

■Ry.)— l«l.  I.y7  A  "tl.-n.  IV.  .-   27.-fHiTTv. 

■  H«  7  4  «  •'"■o.  IV.  !■.  'My  ».  I.^.  maliHoiiKly  lireakinn  down  or  destroyinir  the  dam  of 
SBT  fifhivind,  or  of  any  wal>T  U-inp  private  i.ro|«Tty,  or  In  which  there  i»  any  prirate 
rifhi  of  fi-hery.  with  intent  lo  ili>.itroy  the  Mi  therein,  or  putiinit  any  lime  or  other 
BuiinuK  iti)tn"lii'nl  therein  wlili  inieni  lo  de<(roy  the  fiah.  Or  breaking  down  the  dam 
id  any  miU-pond.  in  ili-elarwi  to  In-  a  mis'lenieanour.  |iini*hahle  at  the  di*cretion  of  Iho 


_  jrt  wiih  lntni<[>ortBlion  for  "even   v-'bi^  or  imprisonment  not  exeeedinit  two  jean^ 

with  private  or  publie  whippiiiu  for  male  olfeniien.     5  Ellt.  e.  21  and  4  Oeo.  IV.  a  54  are 

'     I  they  reUle  to  this  Bulyi-cl,  by  T  1  (tUeo.  IV.  o.  27,  as  also  the90«t>.IIL 
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bj  the  Eonrnn  law,  to  cut  down  trees,  and  cspucinllj-  viitos,  waft  punisheid  in  tb« 
same  degree  an  robbery. (h)  By  etatutcn  6  Geo.  II.  e.  87,  and  w  G«).  II,  o.  Si, 
it  is  nJso  made  ftlonj-  without  the  benefit  of  clergj-  maliciously  to  cut  down 
any  river  or  sen  bnnk,  whereby  lands  mny  be  ovefflowcd  or  damaged;  or  to 
cut  any  hop-binds  growing  in  a  pliintiition  of  hopB,"  or  wilfully  and  malieiouiilf 
to  Bet  on  fire,  or  cuuse  to  be  sot  on  fire,  any  mine,  pit,  or  depth  of  coal."  By 
atatuto  11  Geo.  II.  c.  22,  to  use  any  violence  in  order  to  deter  any  person  frwui 
buyinj^  corn  or  grain  ;  to  seize  any  carnage  or  horse  carrying  grain  or  ineal  lo 
or  from  any  market  or  seaport ;  or  to  use  any  outrage  with  such  intent ;  or  (o 
*^461  ^'^■"l^^'"' t'l'*^  away,  spoil, or  damage  such  grain  or  meal,  is  punished  *lbr 
"  ■)  the  first  offence  with  imprisonment  and  public  whipping;  and  ibe 
second  otfence,  or  destroying  any  granary  where  corn  is  kept  tor  exportation, 
or  taking  away  or  spoiling  any  grain  or  meal  in  such  granary,  or  in  any  ship, 
boat,  or  vessel  intended  for  exportation,  is  felony,  subject  to  trans]>ortation  tor 
seven  years."  By  statute  28  Geo.  II.  c.  19,  to  set  fire  tu  any  goss,  furse,  or  fen 
OF/.n.i.i. 

By  statute  T  &  8  Geo.  IV.  c.  31.  b.  2,  it  U  enacted  "  that  if  any  church  or  chapel,  or  inr 
chniiel  tor  the  religiou.i  worHliip  of  pen>i>nH  dixscnting  from  the  united  church  of  EngUna 
ond  lrelnn<l,  duly  regixterecl  or  reconled.  or  any  house,  stable,  caach-houne.  out-houw. 
narehouiie.  office,  shnp.  mill,  malt-house,  hop-onMt,  bam,  or  granary,  or  any  building  or 
erection  used  in  carrying  on  any  trade  or  munufocture  or  branch  thereof,  or  any  m*- 
chinery,  whether  lixed  or  movable,  prejinicd  for  or  employed  in  any  manufacture  or  in 
any  liraneh  thereof,  or  any  Kteitm-enfiine  or  other  encine  for  sinking,  draining,  or  oorkinf 
any  mine,  or  nnv  ctiulh,  biilhling,  or  erection  used  in  conducting  the  bufineM  of  nf 
mhie,  or  any  brid):c.  wnyon-way.  or  trunk  for  conveying  minerals  from  any  mine,  iluul 
be  fi-loniously  demolished.  i>ultei{  ilown,  or  destroyed,  wholly  or  in  part,  hr  any  perwai 
riotously  and  tumuItuou!>ly  fixiiembloil  topether,  in  every  Buch  case  the  inhntutantaof  iht 
hundred,  wnitcntake.  ward,  or  other  dinlrlct  in  the  nature  of  a  hundred,  by  wbaterif 
name  it  tihaU  l>e  deuominateit,  in  which  any  of  the  said  offences  ihall  be  eommiitcd, 
shall  be  liable  to  yii-lil  full  i'oinpen»ation  to  the  iKirson  or  nersoni  damnified  fay  dx 
offence,  not  only  for  theilnmnp;  no  done  to  any  of  the  subjecti  hereinbefore  enumerated, 
but  nlM>  for  nny  daniagi^  which  may  at  the  snnie  time  lie  done  by  any  such  offendenta 
any  fixture,  furniture,  or  ^ooite  whatever  in  any  such  church,  chapel,  house,  or  other  of 
the  build  inics  or  erect  inn9>  afnrexaid." 

By  sect.  3,  jiersons  damnified  l>y  the  offence,  or  the  servant  in  wbose  charge  the  i^jind 

Cm]ierty  was  intrusteil.  must  within  seven  days  aftpr  the  offence  has  been  committed  ft 
efi>rt>  a  justice  of  the  jieaci-  residinf;  witliin  the  hundred,  and  state  on  oath  the  ninie 
of  the  otfcnder,  if  known,  and  sulimit  to  an  examination  touching  the  offence.  $ai 
liceome  hound  to  proM-eute  the  oftendeni  when  taken.  The  action  must  be  comnienetd 
williin  three  culenilai'  niiintliH  nl'ter  the  offence. 

By  (u'ct.  4.  all  ju-oi-oss  in  th«  action  muHt  be  served  on  the  high  constable,  who  within 
seven  davH  niunt  pvo  notice  thereof  to  two  magistrates  of  the  diviuon,  and  who  mj 
defend  or  let  jud)fni<'iil  f[o  by  delimit,  an  advised. 

By  sect,  .'i,  any  iiihabitaut  of  the  hundred  may  be  a  competent  witne«.  By  sect.  6,  if 
the  phiinliff  recovi'm,  the  nril  of  execution  is  not  to  be  enforced,  hut  the  sheriff' M 
recei]>(  of  it  is  to  make  liin  warrimt  lo  the  county  treasurer,  who  ii  diraeted  to  pay  tbi 
uniount.  Sect.  T  directii  tlinl  the  hiith  constahle'ii  expenses  are  to  he  allowed  by  tM 
ju-sticex  and  iiaid  by  the  county  treimurer.  The  whole  of  such  money*  are  to  be  letitJ 
on  the  liundi'e«l  overunil  nliove  tlii-ir  Hhnre  of  the  county  rate. 

By  sect.  H,  when>  the  injury  does  not  exceed  30/..  the  partita  are  to  give  notice  to  At 
hi)ih  constable  of  their  cluim  for  compenwition,  who  is  to  exhibit  the  same  to  two  mB|j» 
traten  in  the  ilivision,  and  they  arc  tn  apjnint  a  special  petty  session  between  twenty  w 
thirty  <lay»  afterwnrdH  to  deterniine  the  claim. 

Br  "tilt.  7  &  >*  Geo.  IV.  c.  27.  nil  ]>rior  acti<  relating  to  actions  aainst  the  hmidred  u* 
repealed  1  and  the  hundrol  i*  now  no  longer  liable  in  cases  of  robbery,  but  only  in  csm 
where  the  ilumnge  is  done  by  u  rintoiiH  ofNembly. — Cairrr. 

*'  Bi'nelit  of  clergii'  wiw  nvtorcil.  by  stat.  4  Geo.  IV.  c.  40,  and  tnmnMirtation  and  i» 
priMnment  subHtittiteil.  Thii>  net  U  now  repealed,  by  7  A  8  Geo.  IV,  c  27,  as  bIm  th 
acts  mentioned  in  the  text. — C'niTTV. 

*'By  Htat.  1  &><  (ien.  IV.  c.  ;tO.  s.  IK.  mnliciously  destroying  any  b<m-binds  groirincoa 
poles  in  planlatlonH  of  Ii0]>s  ts  a  felony,  linlilo  to  tmnsportation  for  lin  or  not  less  thiK 
«even  years,  or  im]>ri)Hiiiineiit  not  exceeding  four  ynan,  with  private  or  pabUe  whippiBfr 
And.  l>y  sect.  5,  setting  fire  lo  any  coal-mine  is  a  capital  fehmj, — ^ITTT. 

"  The  latter  juu-t  of  this  act,  relating  to  the  damage*  to  which  the  hundnd  b  liable  h 


K 
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1  any  forest  or  chase  is  mtbji.<ct  to  a  fine  of  five  poanda."  Ay  Btatatos 
0. 38  k  48,  and  13  Goo.  III.  c.  as,  wUlUUy  to  sjiuil  or  dwlroy  any  tuaWr 
r  trocH,  roots,  abruba,or  plants  in  lor  tin-  two  tirwt  offoncm  linble  to  jkhtu- 
lenaltjos;  and  for  the  third,  if  iti  tlio  d.iylimv,  and  oT«n  for  tbtt  fimt,  if  nt 
;he  offender  shall  be  guilty  ol'  fvlimy  an<l  linblo  to  Intnnnortation  for 
'ean.*  By  statute  9  Geo.  III.  c.  29,  wilfullv  and  niallciuuBly  to  burn  or 
'  any  engine,  or  oth or  machines  therein  apccrtlivd,  beluiij^in^  tosiiy  mino,'* 
fences  for  enclosures  pursuant  to  any  act  of  parliament,  is  made  sinrie 
and  punishable  with  transport ution  iW  seven  yoar»,  in  the  offender,  hia 
8  and  procurers."  And,  bv  Btalniu  IS  Goo.  III.  c.  8H,  the  like  poninh- 
I  inflicted  on  such  as  broas  into  unv  Imu-ii'.  Ac.  I^tlon^ins  tn  the  plate- 
Dmpany,  with  intent  to  steal,  >  :t,  .,i  >i<  ir  <v  any  of  their  itoc'k  or 
I,  or  shall  wilfully  and  malk'ic  I  i        H'V  the  same.     And  theM 

I  principal  punishments  of  malicious  mischief. 

'Forgery,**  or  the  crimen  falei  is  an  offence  which  waa  pnniahed  r^at-j 
civil  law  with  deportation  or  banishment,  and  somfltimea  with     I- 

\,hj~k%  Geo.  IV.  c.  27 :  and  see,  ■>  to  the  offenoes  inMitioB«d  in  the  taxi,  9 

.  C  31,  ».  26,— CUITTT. 

ealed.— CuiTTV. 

statutes  mentioned  in  the  text  are  repealed. — Cmittt. 

lUt.  7  A  8  (ieo.  IV.  c.  27,  the  above  is  repealed.  And.  by  7  ft  8  Geo.  IV.  e.  SO, 
LidouHJy  caunin^  any  vater  to  be  oonreyed  into  anj  mine  with  intent  to  damaga 
•trui'iinx  any  sir-wuy,  water-way,  drain,  pit,  lerel,  or  ihaft  belonging  thereto,  is 
ble  us  a  fi>li>iiy,  will)  tran^jiortation  for  seron  years  or  impriaonmeDt  not  exceed' 

yeiiM.  Willi  [irivati'  or  |iul>tic  whipping.  By  sect.  7,  malieiously  de«troying  or 
ig  u  iili  MR'li  iiit<-iit  iiti.v  i-n>!iiii-  or  other  maeliinm  bclonjpng  to  any  mine,  or  any 
*  Hlliiohi'il  iliiTel.v,  iir  Huy  lirul(;i'.  wagon -way.  or  trunk  connected  with  the  same. 

uy.  liaKle  lo  iln>  sii j.uni^hment  tui  in  the  liu'l'ret'ited  clauM. — (.'uittt. 

taiute  7  A  H  ii»>o,  IV.c.  ;»1.  s.  it,  nialiciouxly  destroy  ina  any  dewription  offence 
vcr.  or  <>ny  wail.  .Mil'',  or  fAW.  is  punisliable.  for  the  tint  offence,  wiih  line  not 
If  .i'.  iilmvi-  (III-  viiliii-  of  iht'  ii\iury  done,  and  with  imprisonment  not  exceeding 
oionllis,  with  hufl  lubour  and  privulo  or  public  whipping  for  any  tubaequent 

I  ft  lii-o.  IV.  c,  29.  ».  V*.  Blenlinn.  or  diiitroying  with  intent  to  slea).  any  live  or 
nc:  w.ioden  feiirt-,  »(iU'.  or  putt',  w  Kuhjeet  lo  a  jM-nalty  not  exceeding  5/.  aboTo 
■'  of  ih<-  l<i.<.<  or  injury  siiotiiiiii.>d  for  the  lirni  ottence.  and  to  hard  laliour  and  im- 
•-nt  Mill  •'xiviiliiii!  Iwi'lve  nionlliK.  wilh  whifiplng.  for  sulwequenl  otfenees. 
,y  tii'>  -.iitiii'  Hluitite.  *.  41.  .'ii^ixH'tiil  iienioiiH  fl>und  wilh  any  Iree  or  shrub,  an- 
I.  hvi-  "r  di'iid  fi'ho',  |-<i>t.  |iiile.  riiil.  Hiilc.  or  (En(e.  or  the  value  of  two  shillings, 
<u[i-fiK'ii>rily  uci'oiiiiiing  li>r  il.  aru  liable  to  a  penally  of  2/.  abore  Ihe  value  of 

t..  I.INIXI. 

,ll.,»i„t.  ,l4itiit.-s  f.u  (hi-  hi-:i.l  are  re|*i.led.  by  7  4  8  Geo.  IV.  c.  27,  via.;  13Edw. 

.  4-.;  >■>;■-'.  !.<■,  ir.;  '.h;.^..  lU.e. -J'.*;  ItJUoo.  Ill.c.  3<l.— CnitTr. 

it-K-i. — Wr  will  ■'iiil.'.ivoiir  to  •'lui'i'hite  the  nature  of,  and  what  constilutea,  this 

).y  •-'>n-i<l-riii|;— I'l,   Wli:>t  i»\-'  n\«k\n\t  m  xultident;  2d,  With  what  intent  the 

iiiu.'t  U'  t'liiMiiiiti'd  :  nii'i  '■••\.   How-  fur  (he  instrument  forged  must  appear  te  be 

Till'   oiri-idi'riitii'ii  ot  wli:kl   iu'Iruuienls  mnv  be  the  sulyecta  of  foi^ry  will 

Sr.-.  ill  iT'-'i.nil,  ^1  rl.il.  V.  I..  -M  1-.I.  1022  lo  10+1.  a. 


I-  in~Iriiiii>-nt.  or  a  real  lifinatui 
'li.ii]k:i'  Hl'ti-r  aceeptance.  bv  which  ita  payment  may  be 
...  r,-.;.  y;<\,  i^-HS.  \  T.  K.  ;120.  Altering  a  bill  from  a 
:  mill  n  iK-r>.i>n  may  lie  indie(etl.on  IheiGeo.  II. 0.22, 
iiiv'ii  ilie  stiiiuti-has  thp  wnril  ii/braa  well  m  forge:  and 
oiiikI  ot  .l.-fcnce  that  Iwfnre  the  alteration  it  had  been 
li  A  It.i.  r.  3:t.  2  >:a-t.  r.  L'.  979.  S.  C.  Soaltering 
tiMiiti^  ihewonl  foifordiewnnloMisaforgerr,  Bum 
(111  K-\.  V.n.  Hud  2  KA^I.  1*.  L'.  tiKC.  If  a  no(e  be  mad* 
III  ilii'ir  liaiiker'H  ill  /.on-A'H.  who  falls.  It  ia  forgery  U> 
«'  II  iiiii-H  ol  ihi)  Ijondon  lianketa  who  have  so  [ailed. 
luinkiiik-houM!  in  London.  Rum.  ft  8y.  C.  C.  IM.  S 
uiiiUou2  Kaat,  F.O.  »».    2  Burn,  J„24th  ed.  499;8. 
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denth.(o)  It  may  with  na  he  defined  at  common  law  to  bo  "the  frvudnlent 
making  or  alteration  of  a  writing  to  tlie  prejudice  of  another  man's  right,"  fur 

CJInil.  1,18,1. 

C.  Expunging  an  cndoraement  on  a  bank-note  with  a  liquor  unknown  haa  be«n  boliira 
to  be  an  erasure  nithin  8  i.  0  W.  111.  c.  20.  3  P.  Wma.  419.  The  inatrunnent  must  in 
ilself  be  raise ;  for  if  a  man  merely  ]«»«  for  another,  who  is  the  maker  or  endoner  of  i 
tiuo  instrument,  it  is  no  forgery,  thougli  it  may  be  within  the  itatute  of  fnlse  pretenm. 
1  Leach,  229.  The  inRtrumcnt  counturfciteil  must  also  bear  a  resemblance  to  that  tit 
wliich  it  is  put  forth,  but  need  not  be  perfect  or  com|>]ete:  it  is  aufficieat  if  it  ia  calco- 
lulf'd  to  iuiiMise  un  mankind  in  general,  though  an  individual  skilled  in  that  kind  of  mi- 
tin^  would  detect  its  fallacy.  1  bus,  if  it  aiipears  tlist  several  persons  have  taken  forj^ 
tinnk-notes  as  good  ones,  tlie  oHcnder  will  be  deemed  guilty  of  counterfeiting  tben 
though  a  pcTHon  from  the  bank  should  swenr  tbst  thi>y  would  never  impose  on  him,  being 
in  sevcrul  ri'sjicrlH  defective.  2  EokI,  P.  C.  950.  And  it  haa  been  bolden  that  a  bsnt 
nutc  may  be  counterfeited  though  tlie  ptijicr  contains  no  water-mark,  and  though  ths 
word  jxt'iiiii  is  omitted,  Ihnt  woril  being  supplied  by  the  figures  in  the  marmn.  1  Xeoch. 
174.  For  it  was  snid  that  in  forgery  thero  need  not  be  an  exact  resemblance,  but  it  ii 
euflicient  if  the  instrunwnt  counliTfeite<l  he  jirima  /aeif  fitted  to  pass  for  the  writing  which 
it  rci>r(^<H.'UtH.  1  Leucb,  179.  As  to  how  for  the  instrument  should  appear  genuine,  ud 
the  forging  of  ficiiiiotM  names,  hcp  in/m,  Div.  III. 

n.  With  wuat  istent  the  ?'oh<iehv  sl-st  be  cohhctted. — The  very  essence  of  forgwr 
is  un  intent  to  defraud;  and  therefore  the  mere  imitation  of  another's  writing.  lli« 
aHKunijition  of  a  name,  or  the  alteration  of  a  written  instrument,  where  no  person  canl« 
injured,  does  not  come  within  the  definition  of  the  offence.  Most  of  the  statute*  ei- 
]irci«ly  make  nn  intent  to  delrnud  a  necessary  ingredient  in  the  crime:  whether  it  exirttd 
or  not  is  a  question  for  the  jury  to  <IctPrmine.  Uut  it  Is  in  no  case  necessary  that  inj 
actual  iiyury  should  result  front  the  oltence.  2  .Stra.  747.  2  Lord  Haym.  14G1.  TIi* 
(|uestion  as  to  the  jiurty'ii  intent  is  for  a  jury ;  and  such  jury  ought  to  infer  on  intent  to 
ilefraud  the  person  who  would  huve  to  pay  the  instrument  if  it  were  genuine,  altbou^ 
from  tlic  manner  of  exceiiting  tlie  forgery,  or  from  tluit  i)enion'B  ordinary  rautinn.  it 
would  not  Ih!  likely  to  imitose  on  him,  and  although  the  object  was  general,  to  defraud 
whoever  might  tnke  the  inxtranient,  and  the  intention  of  defrauding  in  particular  I  be 
person  who  would  have  to  |my  the  inA>tnmient,  if  genidne,  did  not  enter  into  the  pri- 
honor's  eon templiLtion.     It.  &  Ky.  L'.  C.  'JfJl ;  and  see  id.  7ti<J. 

111.  Huh-  fa«  the  Instkimen't  ruariKU  airsT  jH-pe.ib  (iBMriM.— It  is  of  no  consequnics 
tvhether  the  couiitcifL'ited  iiistrunu'iit  be  sui-li  as  if  ival  would  be  effectual  to  the  purpow 
it  inlendi',  xo  long  ilh  there  in  a  tiiff!fu-al  memUaHi-e  to  im]ioBe  on  those  to  whom  it  if  al- 
tered. Whether  the  fnmd  be  ell'i^etnl  on  the  party  to  whom  an  instrument  ia  addmrcd 
ur  whose  writing  is  cnutiterfelled,  or  on  a  third  person  who  takes  it  upon  the  credit  il 
n-wume^  Is  inimateriid.  Thus,  to  counterfeit  a  conveyance  with  a  wrong  name  ha*  hewi 
tUi'med  witliin  5  Klii.  c.  14,  tliough  it  would  hare  kfOeii  ineffeelual  if  genuine,  1  Keb.  HLt. 
'■i  Kelt.  fil.  The  fabricsition  of  un  order  for  jwymcnt  of  a  aailor's  [iriH^money  is  forgrrt, 
UM  we  have  aln-ady  Mvn,  though  it  Ih-  invidul  a^  wanting  the  requisites  required  by  iXtr 
lute.  2  ].eaeli,  t<Kl.  'J'hc  ollimce  of  uttering  a  forgetl  btampwill  be  complete  though.  >t 
the  timo  iif  uttering,  that  iiart  which  in  a  genuine  stamp  would  in  terms  fuecify  th« 
amount  of  duty  is  eoniviiled,  and  in  fact  cut  out.  and  though  that  part  where  the  pa|<eT« 
Were  entire  diil  not  rontiiin  any  thing  specifying  the  amount  of  duly,  nrorided  the  part* 
li'tt  visible  an'  like  a  gemune  stamp,  liusii.  ii  Ity.  C.  C.  229,  212  We  have  aluo  iven 
that  tlie  forgery  of  an  iiintrument,  ad  a  Inst  will,  comes  within  the  statutes  althoueb  tbt 
■iip|H>iie<l  tcMaior  is  living.  1  Leaeh,  44'J.  And  It  may  be  collected  from  a  number  of 
cosei  that  forger^'  in  the  name  of  a  )>erson  who  has  no  real  cxistonco  is  a*  much  criminal 
as  if  then*  was  an  iiili>iit  to  defraud  nn  individual  whose  writing  is  countei^<Ktnl.  1 
Ia'ocIi,  Kt.  Thus,  till'  tiinkin;!  of  a  bill  of  exchange  ia  within  the  acta  thoufb  all  the 
nami<K  to  it  arc  H<-titinus.  2  Hii^t.  1'.  ('.  957.  1'o  counterfeit  a  power  of  nttomey,  w  by 
the  admiuistnilrix  nnd  dau^chliT  of  a  seaman  who  died  childless,  ii  capital.  Fo«t.  11^ 
Nor  in  it  niH-essary  that  anv  additional  eri'dit  should  he  obtained  by  using  the  ficlilimu 
name.  1  Lench.  17^ :  and  mh.-  It.  &  Ily.  C.  C.  75.  W,  2ii9,  27t(.  8o  to  put  a  flnilinus  name 
on  a  bill  endurw.ll  in  blank,  in  onler  to  circulate  it  with  secrecy,  is  a  similar  offenre.  1 
l.i-iu-h,  i\h.  And  inde<Hlit  sm-ms  that  it  is  not  necessary  to  constitute  forgery  that  ibvre 
shoulil  lie  an  intent  to  defraud  any  |iurticular  jierson :  and  a  general  intent  to  defraud 
will  sultir(>.  3  T.  K.  17<>.  1  U-ach.':!l<i,  217,  in  w>li».  Itut,  to  support  a  chaige  of  fnrgeiy 
iiy  HuliMTibing  a  fictitious  name,  tlien^  must  he  satisfuclory  evidence  on  the  nut  of  the 
prosecutor  that  it  is  not  the  |>artyV  re«l  name  and  that  it  was  awumed  for  lac  purfioM 
of  fraud  in  thut  instance.  Itiisv.  &.  Ity.  C'.  C.  2ti0.  Assuming  and  using  a  fictitioua  aaoM^ 
though  for  puriict-s  of  con<-i'almi'iit  and  fraud,  will  not  amount  to  forgeij  if  it  were  not 
tur  (hat  vu'v  fraud,  or  system  of  fraud,  of  which  the  targerj  fttnna  a  part.  Rwa.  t  By. 
C.  C.  2ii(>.    If  there  is  proof  of  what  is  the  priaoner'a  real  oama,  it  ia  fiir  hlu  to  prvn  that 
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which  the  offender  may  suffer  fine,  imprisonment,  and  piUory.*  And  al«o,  tr^ 
a  variety  of  Btatut«8,  ft  more  severe  punishment  is  inflicted  on  the  oftadflr  in 
many  particular  caoes,  which  are  so  multiplied  of  late  aa  almost  to  beoonM 
geoeraL     I  shall  mention  the  principal  iiL~(i>iii'i':>. 

By  Btatate  5  Eliz.  c.  14,  to  forgo  or  maL'  ,  i>r  kiiowiugly  U>  »ubli»h  or  give  in 
wideDce,  any  forged  deed,  court-roU,  or  \>  ill.  wiili  inlvni  to  atTuci  llie  right  ot 
real  property,  eitner  freehold  or  copyhcii'i,  ii  iiuiiif-licd  by  a  lorfoituro  to  the 

Crty  grieved  of  double  costs  and  daniii^'r^,  by  sianding  in  tho  uillor)'  and 
viug  both  his  cars  cut  off  and  his  nostr)!-  xlti  ari'l  w.'nrvd,  by  forfcitnrv  to  tbu 
rrown  of  thu  prutits  of  bis  lauds,  and  \,y  ix'rjHnuiil  itnpriiwnninnt.  Fur  any 
forgery  relating  to  a  term  of  years,  Or  iiiiiniiiy,  hunil,  obli«ition,  acqoiltanou, 
releaiM,  or  discharge  of  any  debt  or  dem^ti'I  tif  iiny  iiunionttrulintleU,  the  same 
forfeiture  is  given  to  the  party  grieved  ^  nml  im' ilit.- offondt.'r  is  indirlod  the 
piljor^-,  loss  of  one  of  bis  cars,  and  a  year  s  iiii|>nmit]iuoul :  the  second  offence  in 
both  cases  bciug  felony  without  benefit  01  clerey. 

Besides  this  general  act,  a  multitude  of  Others,  ainoe  tlic  revolution,  (when 

paper-credit  waa  firat  etttablished,)  have  inflicted  capital  piminhRu'iit  on  the 

forging,  altering,  or  uttering  as  true  when  forced,  of  any  luiiik  bill*  itr    r^-ytR 

notee,  or  'other  securities;(;))*  of  bills  of  credit  issued  from  l!i<'  t.-jii'iii'.     <■ 

y)gt>L«t*w. iii.c.at,!  30.  na*D.i.c.«.  ua».i.e.u  uoun-ti'    \i\>~,  lu  t. :> 

be  used  the  awumed  name  before  the  time  he  had  the  fraud  in  view,  even  in  the  abaenoa 
of  all  proof  M  to  wliat  name  he  had  used  for  wveral  ;ean  before  A*  fraud  in  queation. 
Huh.  4  Kv.C.C.-J7tt.  And  i>ee  Kukh.  &  By.  C.  C.406.     3  Brod.  i  Bins.  228,  S. C.   2Bun), 

J..  :;4iii  «-.l.  r.iii.    liu-s.  A-  Kv.  r.  (_■.  *i:i,  .•<.  a 

Adf!v.'(  in  til.' suiti]!  will  nol  uvnil  till'  priMinpr.  (I  U-arh.  2A~.2S».  in  notU.  2  E«st.  P. 
C  '.' >'i :)  and  il  lins<-v<-ii  lioi'ii  ili-oiili'd  ihul.  if  tliprc  lie  no  »t«ni{)  at  all  on  a  counterfeit  pro- 
muMiry  nnli',  it  may  Htill  lie  furpery.  I'2  Iioaoh.  Tl>3.) — Iliouffh  this  case  Kot'nu  to  go  too 
far:  fur  how  fnn  it  i>roiiii«>nry  imtt"  witlioHt  thvapjiPBranoe  of  s  stJimp  hn^e  sufb  aiimili- 
tuili-  In  a  ^''Huine  iiistruuienl  w  ia  mguiiiite  t«  roni>titute  forgery!  But,  though  ihe 
vali'lity  iif  the  iiiittuiiieni  if  real  i"  lliu»  immsteriul,  it  mURt  not  app<>«T  on  its  face,  ao 
lL»t  no  one  of  cnminoii  uniler--tiiii<tinfi  iroul<l  give  it  ereilit.  Thu*.  it  will  not  be  forgery 
to  Uhru-au-  a  »ili  for  bind  ilh  iitf'su-<l  bv  only  two  wiln<-we«.  2  Ktft.  P.  C.  <.i^3.  Nor  is 
it  fi-Kiiy  (o  niiLnt'-rfell  ii  liill  of  ixi'Iioiifie  for  a  xum  more  (ban  twenty  >>bil1ingii  and  leas 
ihsti  Ii  '<■  |>oun'l!i.  williotit  nii'iitioiiitig  (lii>  alKxle  of  llie  jMivee  and  being  altesled  by  a 
•utMTiI'ln)-  Kilii.-«»:  u-  sncli  an  instrument  i^  Iiy  17  <.)eo.  111.  r.  il*.  abiiolutely  votd.  1 
L.-i.ii.  i.'.l      'lli.-.e  piiyi-M  will  siiHii-ii'iitIv-  explniii  tlie  law  on  lliis  autyecL^^^MiTrr. 

•  ri.p  i.iiid-liiii.Til  i-f  lullory  is  iKiw  taken  a*Hy.  I.y  .Mi  Gw.  III.  c.  l:l«. 

I'm-«ii1i-^  i1>i>  |iuiii>^liTii<'nI.  lliu  di-fenilant  is  tioldeii  inca{ia)>li>  of  being  examined  M  a 
wiiin-s-  till  reMiirtsl  111  ri.iii]K'tenci'  liy  ibi'  king's  )nir»lon.  (.'om.  Uig.  Tn-lnioigne  A.  3, 
4.  And,  l-y  IJIl.ii.  I.  c. 'J'.i.  in  ease  jH'fsonn  convietecl  of  forgery  ■ball  aflerwardii  pniclise 
u  aiionii-y:>.  Miliiiiors,  or  laH-ageiilH.  the  court  when-  tliey  proctiw  shall  e.ismine  the 
Duller  III  n  sumniury  uiiy  uml  onli-r  ilie  oHeiidi-r  lo  be  Irannjiorted  for  leren  years. — 

"  A»  lo  the  fiirlliiT  provi-iiii*  relative  lo  liijii  ilescriptlon  of  forgery,  rii/f  41  Geo.  111. 
t.:;:>:  4-,  li.-...  ill.  <-.  "•.>-.  :,2  li,-...  lli.e.  l;if*.  and  1  IJ.-0.  IV.  c.  »i  under  which  Ual  act, 
rtUiing  !•'  I'unk-uiiie*.  tiy  s.  1 1.  |HT?>onii  engraving,  eulling.  etching.  K'ra|>ing.  or  by  other 
iD--«n'  inarkiiii:  ii|M>n  Hnv  |il^iii>  of  iii]i)K>r.  Iinuis.  sd-el.  &c.  anv  engraving.  Ac.  for  the  pur- 
ii.<  .>rin>,>r.'-.-i..nofHllornny  |uirt  ofa /««^no(e.  om  blank  hank- 
iior  iiii'l  <'<iiii]»iiiv.  witli'iiil  iKi'ir  iiulliorily,  or  having  unlawfully  in 
nil  ]>liiT.'.  .Vc,  i>r  wilfully  •IU|H»iiig  of  any  sneh  blnnk  bank-note 

'vliillv  riiiiln;:.  eii'liiii>!.  ii'.  or  ]<rik'iiring.  &p..  oranii'iing  in  making 
u[«rti  mny  (.J, 111-  ill  r..(.]pi-r,  Krii—.  ^L.■..|.  .!,•„  ,itiv  Imi'-iviirk,  on  or  for  ibe  groundwork  of  a 
j.r.,ii,i— >r\  iixl-'  or  I'lll  .i1  I '.^ I  Infill.'.',  nliii'h  -li:!!!  U-  iiiti'ii<l.il  lo  nwmble  the  groundwork 
c.(  ■  liafik-ii<i[>'  (it  ill.'  ym.'iiiiir  iithI  i  iiui]i,iiiy.  iir  iiiiy  d.'HiT.  ihu  iiiiiirewion  from  which 
•iiiil  ciiLiiii  lii'-  «..rii-  ■  limli  ■■!  i:ii;;hiiiil  in  hIhEv  |ill<-rs  ujioii  a  black  or  ilark  ground, 
wii).  ..r  wiilioiK  wbit-  liii."<  ilii  rem.  i>r  -liiill  <''>tit:iiti  in  any  pari  iben'of  llie  numerical 
Ki;ii  i-r  ainoiini  <if  •ni'Ii  ikiIi'  i>r  I. ill  in  l.liiek  ami  n-l  ri-uiMer-work.  or  #liall  iibow  the  re* 
irrw.<l  roiiii'iiis  iheri-jil.  or  -li;ill  I'lntiiiii  imy  woriU.  Hgiire".  rliiiracters.  or  pallemi 
iBifii-bit  to  re^'uible  (In*  .irti.iiinni-  i>ii  mhIi  iinie.  ..r  iiny  >vor<l,  figure.  4c.  in  wliiteona 
^AM■k  Kr"Uii-l.  iiii<-nil''<l  In  n 'x'lnM'-  Ihe  ainoutit  in  the  margin  of  «uch  »o:b,  or  using 
Hirfa  pUi«  or  oihor  inriniiiieni  iiiien<liil  i<>  re|>riwnt  iho  whole  or  pan  of  an;  *ueh  ntM, 
or  knowingly  having  in  their  iH>s.-ttvioii  any  *uch  pUle,  tc,  or  aiapoaing  of  anjT  sueb 
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qucr;(y)"  of  Soutli-Sea  boD<lu,  &c.  ;(r)  of  lottery  tickets  or  orders ;(«)"  of  army  or 
navy  debentures ;(r)  of  East  loUiu  bonds;(u)  of  writings  under  the  sesl  of  tbe 
London  orroyul  exchange  aeaumnco;(uj)  of  the  hand  of  the  receiver  of  the  pr^ 
fincH(j;j  or  of  the  accounlunt-genuntl,  and  certain  other  ofilcera  of  tbu  court  of 

IV  em  am  Knrd  kU  for  Inuing  thin,  (■)  SIM.  t  On.  I.  c  14.  I  ana.  I.  c  f. 

CJ  Hue.  U  AiuiF,  c.  il,   OUiHj.  l.c4iuiJlL  lSGwI.c  i-l$tul.  13»«.I.e.U 

OBwItic-acnnlicUlliirllMladcriH.  <■)  BlU.' «t  Ow.  11. c  It. 

paper  imprcsisiona.  or  knowingly  hnving  mich  in  their  custody,  are  guilty  of  felony  ud 
liable  to  traniiportatioii  for  fourleen  years,- 

Tho  iiank  liuving  jiruft^rrt-d  one  indictment  for  uttering  a  forged  note,  and  another  bt 
Lavin)!  the  same  in  j>i>weN«iori,  iinil  having  el«cl«d  to  proceed  on  the  latter  charfK,  it  irai 
held  tliat,  ulthoujih  fuciii  sufHi'ient  to  KUpiMrt  the  capital  charge  were  made  out  in  prooli 
an  aci[uittnl  for  the  minor  olfcnce  ought  not  to  be  directed,  because  the  irhole  of  tbe 
minor  charge  was  proveil  nnd  diil  nut  merge  in  the  larger.  H.  k  R.  C.  C.  378.  On  in 
indictment  ibr  forging  n  bniik-n<>te,  the  caxhier  who  eigncd  "for  the  governor  and  com- 
Hiny  <il'  the  bunk  ul'  I'liigliind"  in  a  compehnt  witness  to  prove  the  forgery ;  for  lie  m  not 
>y  Bucli  a  Hignntui-e  ]HT<oniklly  rcMiwniiiblc  for  the  payment  of  the  note,  (1  Leach,  C.  C. 
311.   H.  ft  R.  C.  C.  UTK;)  but  he  is  not  an  eiKntial  witness,  as  hia  handwriting  may  be  dif 

f  roved  liy  other  witnL>siie^     Kcx  lu.  ilughea,  and  Hex  m.  H'Guire,  2  Eaat,  F.  C.  lOUS. 
Loach,  C.  C.  311. 

What  circumHtnnccK  are  i<ufficient  to  constitute  the  offence  of  uttering,  which  muit  be 
attendtil  wilh  a  guilty  knowlc(l;;e,  and  wlial  proofs  re<|uired  to  sulMtantiate  it,  maybs 
detluccd  from  the  following  alwtrnct  of  decided  canes  which  have  been  selected  ftom 
amon^  many  othem.  Whore  a  prisoner,  charged  with  uttering  a  forged  note  to  A.  U., 
knowing  it  to  tie  forged,  gave  forged  nnlci'  to  a  boy  who  won  not  aware  of  their  be>ngfl)^ 


r 


geriex,  and  directi-d  the  liiiy  to  nny  away  the  note  ilewribrd  in  the  indictment  at  A.  B.'* 
for  the  ]iurchnHenf  gooiK  and  ttieltoydid  »o  and  brought  back  the  good*  and  thechuM 
o  the  prisoner:  it  was  held  by  the  twelve  judges  an  uttering  by  the  prisoner  to  A.  B. 


Itex  tv.  (iilcN.  (.'ur.  C  L.  I'Jl.  So  the  dolivoring  a  box  containing,  among  other  thinp, 
forged  i>tBni)iK  to  tiie  jarty's  own  sci'vnnt,  tliat  he  might  carry  them  to  an  inn  to  be  «• 
wuiilcd  by  a  currier  In  a  cuKtonior  in  the  country,  ix  an  uttering.  And  if  the  deliverr  be 
in  one  county,  and  the  inn  ti>  which  they  are  carried  by  the  servant  in  another,  the  pii- 
soner  may  itc  imlictcd  in  the  tbrnn^r.  Tlie  ofience  of  uttering  a  forged  stamp  will  be 
rompli'te  altlioufih,  at  the  time  of  uttering,  certain  [larts  of  the  ntimp  are  eoneeslnl. 
all  the  [NirtR  that  arc  visiiilo  U'ing  like  those  of  a  genuine  stamp.  Rex  vi.  Collieoii,  K.i 
It.  0.  C.  212.  It  Uf  not  nixv!<»u'y  that  a  pminissory  note  should  bo  ne^tiable,  in  onlM 
to  be  a  prouiiisory  note  within  the  2  (ieo.  II.  e.  2.i.  ao  as  to  be  the  xubject  of  sn  indict* 
ment  I'vr  forging  or  uttering  it.  liex  it.  Box,  id.  3110.  An  indictment,  on  45  tico.  Ill.c 
S'J,  for  uiffring  forg'-fl  noti-s.  ni-i'd  not  xtnte  to  whom  they  were  di^poeed:  it  iBsutBcieai 
to  Ntnte  that  the  prir><ini-r  ilispr>s>-d  of  the  notcH  with  intent  to  defraud  the  buik,  be 
knowing  them  at  the  lime  to  Ik-  forgi-d.  and  allliougli  the  perwin  to  whom  they  were  di*- 
[Mved  jiiiii'liuM-il  them  iiH  and  I'lir  fiirgi^d  notCH.  and  jiurchosed  them  on  his  own  solinl^ 
lion  and  nn  agi-nt  I'nr  the  biink.  fur  the  pnr|>o«e  of  bringing  the  prisoner  to  punishment. 
Hex  iw.  II(ilil<-n.  id.  |.'j4.     I'lt'iing  a  ting«l  onler  for  the  payment  of  money  under  a 

false  repre»ontatioTi  i^  i-viihu if  knowing  it  to  lie  forgi>d.    Id.  109.    To  prove  the  guilty 

knowleilge  (if  an  utleriT  of  a  forgcrl  Imnk-note,  evidence  may  be  given  of  the  prisonrr'* 
having  (in-xiou-'ly  nitcti"!  otlicr  tiiigi'ij  iiotos,  knowing  them  to  be  forged.  Bex  r».  Wlii- 
lev,  -  I.<>ucli,  C.  C.  ^'^:^.  Sci  u|K>n  no  indictment  for  uttering  a  forged  not*,  evidence  i* 
ndniiK'il'le  of  tbe  jnisoner'*  hiiviiig  iil  a  former  periofl  uttered  others  of  a  sirailar  msnn- 
fucture.  nnd  tluit  oihi-rs  of  similar  fabricntion  had  been  discovered  on  the  files  of  th« 
bank  with  the  jiris<inri''~  hundwriling  on  the  Kick  of  them,  in  order  to  show  the  pti- 
sonerV  knim-toilgi-<il'  Ihi'  note  rix-nt  ioni^l  in  the  indictment  beinga  forgery.  Bex  a*.  Ball.  H, 
A  I{.C.<'.  l-!2.  Itui  in  oi-di'r  to  !>how  a  guilty  knowliilge  on  an  indictment  forutteriBf 
forgoil  liank-not(>«.  evideiu'i'  of  another  uttering.  si'iuf/ueHl  to  the  one  eharced.  is  insil- 
miM>ibli>.  excel  it  thu  liitl.T  ultrriii;;  «iw  in  nomo  way  connected  with  the  prmci|Hdeur, 
or  it  nin  lie  fhown  th:i(  th<-  noi<.'<  Wfiv  of  the  same  nuuiufucture ;  for  oiily  previous  er 
ciintemiioraiieonH  acta  can   kIiciiv  ■]■•„  uuimo  a  thing  is  done,     Hex  v*.  Tavemer,  Car.  C. 

Mo.  if  a  stHOnd  utt(-ring  l>e  innde  llio  subject  of  a  <listinct  indictment,  it  cannot  hf 
given  in  evidence  to  hhow  a  guilty  knnwlnlge  in  a  former  uttering.  Rex  «t.  Smith.  2C. 
ft  I'.  ''Xi.  The  |HTiH>n  who-e  name  is  forgitl  was  Ibrmerly  held  to  be  not  a  competcat 
Witni-K*  to  iinivo  the  lorgi-ry,  ( Hex  ^■*.  Itiissell,  1  I.each,  C,  0.  8 ;)  but  he  baa  reoenlly  be« 

-inde  eiimpet      ■   '       '     "  "        '"  '   -    '      " 
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:lunc«r^;(y)  of  s  letter  of  attorney,  or  other  power  to  receive  or  ti 
ye  munaiticH,  and  on  the  persoaating  a  proprietor  thereof  to  receive  or  t 
tach  annuities,  stock,  or  dividende }(;)  also  on  the  persoiiating,  or  proouring  X 
M  pcnwriated,  any  seaman  or  other  person  entitled  to  waget  or  other  navftl 
tmolumciitti,  or  any  of  bia  personal  representatives;  and  ^lo  taking  or  procoring 
jo  hf  UliL-n  any  false  oath  in  order  to  obtain  a  probate  or  letters  of  aaministr«- 
jon.  in  ordor  to  roccive  such  payments;*'  and  the  forging  or  procuring  to  be 
bi^ed.  and  likewite  the  uttering  Or  publisbing  as  true,  of  any  counterfeited  se^ 
aan'H  will  or  powcri(a)**  to  which  may  be  added,  though  not  strictly  redociUo 
»  this  head,  the  counterfeiting  of  Meditorranean  passes  under  the  lunds  ofltis 
ordt*  of  the  ndminiliy,  to  protect  one  tVom  the  piratical  Btates  of  Barbar7;(6} 
iie  (urging  or  imitating  of  any  stamps  to  defraud  the  public  revenue,(e)F  and 
iie  Ibrging  of  any  marriage  register  or  UcensejCtfj"  all  which  are,  by  diatinot 
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••  rx/r  alM  3  (i«o.  III.c.  l6;260eo.  III.  c.  23;  32  Geo.  Itl.  .  ;<.  '.,  •!....  Ill.o.<10;57 
leo.  ni.c  127i4Ueo.  IV.  c.  40:and5Oeo.  IV.  c.  107:byM.  >  ~>  .>t  >.liii-l.  Utt'-r  ■talut* 
it*  puni'liinent  prrviouily  due  to  llie»e  oflencea  ia  changed  ■-■  tr.iii.|iiiri[i!t<-t)  for  Mr  or 
ilhrrwiM'.  IVrsoiinting  a  Honmnn  who  \»  dead  ia  within  tbi  ..i  i  .  .>■  n  lui  ■■  p.  ipn»iiii«ir 
M>li«l  Ht  the  (Jroenwich  Hosjiital  Tor  priie-money  in  the  n.in'  .,t  ,1  V.  ,  .ml  .'  R.  vtm 
bad.  and  fiipposi-d  to  be  mi  at  thi^  bmpltal.  though  the  pr  .,:.r  lil  ti  <i  '.I  rum  the 
Don^.v.  be  wan  ronvictcKl  of  the  ottVnce.  Hex  m.  Martin.  B.  >^  l<  i  ''  VH  S.wlierea 
I  one  "S,  Cufr,"  who  w>s  dead,  and  whoae  iir:/"  iixiiiv  liad  \>rfn  paid 
i^lield  that  it  did  not  vary  the  prisoner's  fuili.  .iij<l  that  bo  mijrhl  be 

onTKi.-i  on  iiik.-hCo.  Iir.  c.'j;t.  «.  H'.l.   B«  .«.  Cramp,  i<t.  321      1 ,.niiiif  lii.-fllVnro 

■r  |-r-"ri:.lJii>!  ll,.-  imrii.-  -if  «.  Hoai.iaii  und.T  tho  .'>7  li.-o.  III.  c.  127.  i.  4,  the  penwn 
■nliili  .1.  cir  timUv  sujp1">"'i|  l<t  !>!■  so.  In  iiriio-moimy,  miiHt  be  per»oii»tM ;  p^nnnating  a 
Dui  wbo  ii.-v.T  IiikI  niiy  coiiiii-rlir.ii  with  Uu-  j-liip  is  nol  an  otTcnce  wiihin  the  act.  Hex 
1.  Taiiii'-t.  ill.  ."ll,  -Villi.  Iiv  W  r„-o.  HI.  c.  M,  s.  3,  persons  falsely  rtpreiienling  them- 
rlr--^  iv  lh>-  i»-xl  of  kill  tif  iiiiv  Hcnmaii.  Ac,  or  any  apent  whoae  aulhorily  ii  revoked 
ifltTiiiif  (•>  ri'i'i'ivc  viiii'f.'.  puy.  prizi'-nioncy,  or  otbt-r  allowance,  are  guilty  of  a  miade- 
De«(i'<iir.     lly  MTi,  \1.  iii-i-riiii(t  a  fnl^o  dalo  in  any  order  for  tbe  parmeut  of  priie-monejr 

•  ina-i-'  11  iiii-ii-'iiii'niiiiiir;  iiikI.  by  iMi't.  IT,  iMTtons  really  cniilled  to  prite-Rioney,  Ac 
I'iiiit  (*i'V  i>r>U'rs  or  ivnilii'iiti's  lo  jirucure  (be  auiiio  are  guilty  of  a  mtsdenieanour, — 

-.s.,:,,!,-,  ',-.  i;.,o.  in  e.  M.  ^.  rn.and  -5'J  r.«>.  III.  c.  SO.  U  tbe  ISth  wclion  of  which 
br  r.ii-''l\  p''r><>ii:itiiiii  iittiivrH.  seiiinen,  marine.*.  Tiu)icrnumerarie«,  Ac.  entitled  to  waf^. 
T  ttn'ir  r<'|ri>-.-iiiutiviw.  .ir  for>rinj"  or  uttering  any  leiierof  attorney,  order,  bill,  ticket, 
■r  '.ili'T  .-.niMiMi'-.  lu-'iniimi'iit,  Wt  will,  or  other  [lower  wbotsoever,  in  order  to  obtain 
ny  I'm— tii<'ii-'y.  .^<-..  i>r  uttiTiiij;  any  I'uch  teller  of  altorney.  order,  bill.  Ac,  knowing 
be  •urn-'  !■■  b.'  ii>rp-d.  in  cir.liT  to  reei-ive  any  prize-money.  Ac.  or  taking  a  faUe  oath  to 
.iH-i.ii  a  [,r..l.iit.>  or  l.>iiir-i  of  udiiiiiiiritnitiim  in  onier  to  receive  prize-money,  Ac,  or 
l.-niin'liiii.'  "r  riTiivinj;  whlm-'.  Ai-.,  knowing  the  will  to  bo  forged,  or  the  probate  or 
olii^iineil  by  a  fuUe  oiili  with  intent  to  defraud,  ia  made  a 
I.  IV.  c.  4'.).  II.  3.  pnvuHng  pemons  to  sign  a  false  petition 
'  '  8iip|)Oted  to  bo  due,  to 

wills,  in  punishable  with 
o  utter  any  forged  letter 
or  procuring  olhen  to 
i^roan.i  "f  r.-<-..iv,-  -mti  iviik-.-.,  .\,-..  is  pimishnblc  with  death.  By  7  Geo.  IV.  r.  lit.  s.  38. 
h>-  (•-r-<>ii.ititii:  niiy  I'lu'l-ia  |H'ii-lnM<-r.  Ac.  or  forjiiiig  any  documents,  or  knowingly 
.tirriii.;  •u<')i  r<iri:''ri<-'  I"  obt^iiii  niiv  jn-n<ii>n.  Ac-..  i«  piiniiibable  with  transportation  for 
.:■  -.f  ..lb.  rsi-.  A  bill  ilr.iwii  on  i\u-  .■rniiTiii->ioii,TH  o1  tbe  navy  for  |«y  may  be  a  bill 
<l  ri.  bmg-.  anil  n  jht-oii  iiiny  li,.  iiiiliiieil  for  iIik  forgcrv  of  it  as  such,  although  it  ia 
.  .t  ,„  111,- t..riii  |,r.-iTil*.l   l.v  ':.:.'•.<:..  lll.c'.M.     ll.'i  ij.  Chisholm.  K.  A  R.  C.  C.  297.— 

"  i;y  I.  rico.  IV.  c.  11"'.,  forKi'ic  if  uttering  the  dmfl*  or  other  instrument  of  tbe 
rrn\-t-f-ni-nl  or  coiiIr<jller->.'''n<T»l  of  ibi-  cU'>toiii'i  io  u  capital  felony.  I'ii^  aim).  ■•  to 
-«i.,-.  ,;:*;.-..  Ill.e.  '.hI:  44  i;.-...  Ul.c. '.iS:  4Wii,.o.  Ill.c  149;  52 Ueo.  111.  c  143;  55 
i-n   IV.  o.  1''4  and  c.  IK,')  Land  i;in>o.  IV.i-.  11'.':  whi.Ii  makes  it  a  capiUl  felony  to  forge 

#  utter  fklw  stamps  to  new'jiii|>i>rs.  .St-  ul-o  'J  lieo.  IV.  c.  lit.  which  make*  it  aoapilal 
tWiT  IO  f'>rge  the  stamps  of  any  I'unls  or  dice. — ('uiTTr. 

"The  forgery  of  documents  relating  t 
tarn  only  with  tranaportalion  for  lile.    4  I 
Tai.  U^-U 
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acts  of  parliament,  made  felonies  without  benefit  of  clergy.  By  statute  13  Gea 
III.  c.  b'i  and  59,  forging  or  counterfeiting  any  stamp  or  mark  to  denote  tht 
standard  of  gold  and  silver  plate,  and  certain  other  offences  of  the  like  tendencr, 
are  puniuhed  with  transportation  I'or  fourteen  ycarB."  By  Btatiite'12  Geo.  ifL 
*2J()1     *^'  ^^'  '=°^'''"  *frauds  on  the  etamp-duties  therein  described,  principally 

-J  by  using  the  same  stamps  moi'c  tiian  once,  arc  made  single  Jelony,  anit 
liable  to  transportation  for  seven  years.  And  the  same  pauishment  is  inflicto^ 
by  statute  13  tico.  III.  C.  3^,"  on  euch  as  counterfeit  tCie  common  seal  of  tbe 
corporation  for  mannfacturing  plate-glass,  (thereby  erected,)  or  knowingly  d» 
mand  money  of  the  company  by  virtue  of  any  writing  under  such  counterfeit 
seal. 

There  are  also  certain  other  general  laws  with  regard  to  forgery,  of  which 
the  first  is  2  Geo.  II.  c.  25,  whereby  the  first  offence  in  forging  or  procuring  to 
bo  forged,  acting  or  assisting  therein,  or  uttering  or  publishing  as  true,  any 
forged  deed,  will,  bond,  writing  ubtigutory,  bill  of  exchange,  promissory  note, 
endorsement,  or  amtiignmont  thereof,  or  any  acquittance  or  receipt  fur  money  or 
goods,  with  intention  to  defraud  anj-  person,  (or  corporation,)(e)  is  made  fel'onv 
without  benefit  of  clergj-.  And,  by  Htatutes  7  Geo.  II.  c.  22  and  18  Geo.  III.  i. 
18,  it  is  equally  penal  to  forge  or  cause  to  bo  forged  or  utter  as  true  a  couIl(e^ 
feit  acceptance  of  a  bill  of  exchange,  or  tlic  number  or  principal  sam  of  ny 
accountable  receipt  for  any  note,  bill,  or  any  other  security  for  money,  or  uj* 
warrant  or  order  lor  the  payment  of  money  or  delivery  of  goods.**  So  that,  I 
believe,  through  tho  number  of  these  general  and  special  provisions,  then  ii 
•2501     """^  hardly  a  case  possible  to  bo  eonceivod  wherein  forgery  that  tenJ* 

J     to  defraud,  ^whether  in  the  name  of  a  real  or  fictitious  person,(/)  is  Ht     i 
made  a  capital  crime." 

(•I  SMI.  31  Geo.  11.  c.  la.  I  It.  (/)IM.114  tc 

"This  is  now  a  capital  felony. — C'liiTrr. 

"  Revived,  bv  33  Uco.  III.  c.  17,  b.  23.— Chittt. 

"See  45  Geo.  III.  c.  8<J,  4U  Geo.  III.  c.  35,  and  8  Qea  IV.  c.  8,  reapMMing  widon' 
peniuonit,  remitlanct^billH,  the  forcing  of  which,  or  procuring  othen  to  forge  tlKiiii  ■■ 
made  a  felony  punishable  with  tranxjiortBtion. — CaiTtr. 

**  It  has  fi'u<iuen(ly  hecn  detcmiii)ed  tliat  drawine,  endorsing,  or  accepliDg  a  bill  of 
cxchuniEO  in  a  lictitiouD  name  is  a  forgery.  Bollnud'a  case,  tc„  Leach,  78,  IS9,  191  I 
Hen.  RIa.  58)t.  Fo»t.  llli.  It  is  0\ki  forgery  to  fabricate  a  will  by  couatcrfeiting  tb 
name  of  a  pretended  leHtalor  wlio  jii  still  living.    Cogan's  caae,  ibid.  355. 

If  a  ]>erxnn  putx  liisown  niinio  to  an  instrument,  repreaenting  himself  to  be  a  dillrKBl 
perMin  of  that  name,  with  an  intent  to  defraud,  he  is  guilty  of  forgery.    4  T.  R.  2d. 

But  nlicre  a  bill  of  excliunt^e  is  enrlonied  by  a  person  in  bii  own  name,  and  anotkrr 
rcjiroei'nts  hbniielf  lo  he  tltu't  jierson,  lie  is  not  guilty  of  forgery,  but  it  i«  >  miid*- 
meanour.    Ilevey's  ca!<e,  Leaeb,  ^lix. 

A  bill  or  note  may  be  ]iroduced  in  evidence  against  a  prisoner  proMented  lor  Ibt 
forgery  of  it ;  and  In-  niny  In-  coiivicte<l  upon  the  usual  evidence  of  toe  forgety,  tbon^ 
it  liBH  never  lieen  stnniped  iiunuant  to  tho  »tamp-acts.  Hawkeawood's  and  Rpeoli*!'* 
caKCs.  lA-aeh,  2112  and  t<l  1.  Fur  the  forgery  in  such  a  c»e  is  committed  with  an  iatenl 
to  defhiud :  and  the  le)rii<Ialurc  meant  only  to  prevent  their  being  given  in  evidnxe 
when  tlicy  were  pr»ree<litl  i1]kiii  tu  recover  the  value  of  the  monfy  theroby  MCur«<L  Bal 
lord  Kenyon  h».4  ileclare<l  (hat  be  did  not  apiirove  of  the  decision  of  the  m^ority  of  tb* 
judfn^  in  tbei^e  cayew.  Peako,  llil^.  It  lias  been  declared  that  the  forgery  of  a  bill  rf 
exclian;;e  in  a  form  which  renderetl  it  void  under  the  17  Geo.  III.  c.  30  (see  2  book,  4b') 
waH  not  a  capital  otleiicc,  Ufau>e  if  real  it  was  not  valid  or  negotiable.  ICofbt's  mt- 
Leaeh,  4l(3.  , 

Every  inilietment  for  forgery  mu^<t  ^t  out  the  forged  instrument  in  words  and  Spuw. 
]IaM>n'N  caiw.  1  Kast,  lM2. 

Itut  it  ia  suflirient  to  ft  (nrth  the  receipt  at  the  l>otlom  of  an  account  wilfaont  leltiiif 
out  the  aci-otnit  itself.  T>vlir-k>  e:i-e.  il.iil.  IHI.  The  word  parpert  in  an  indictmeal  for 
fnrftery  sigultieH  the  iiu)>stii)ici-  «!'  nn  in-^trunicnt  a«  it  appcan  on  the  Cice  of  it :  l^^v 
miifliisan  exact  cnpv  nl'  it.    Iliid.  l>il.    I^^ch,  753. 

11k>  most  eireetnal  ^tntute  fi>r  llie  prevention  of  the  forgery  of  bank-notes  1*  th*'*' 
Cico.  III.  c.  41,  wliii-h  ennctH  that  if  any  one  xhall  knowingly  have  in  hia  poMMROB  W <■ 
hi:!  honw  any  (•irjii.-d  liiink-noie.',  knowing  tlie  same  to  be  fomd,  without  lawftil  eieoi*' 
tlie  proof  wh error  shiill  lie  n]>on  the  pcTMU  accused,  he  ihul  be  gull^  of  Mcoj,  ■-* 
Uinll  bo  transported  for  fourteen  yearn. 
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Tbeae  ara  the  principal  infHngemeate  of  the  riKht«  of  property,  which  w«n» 
the  lut  Bpeciea  of  offences  againat  individuals  up  prirato  eubjoitla  which  the 
method  of  distribation  has  led  ns  to  consider.  Wc  hnvt;  Wruro  examined  th« 
nature  of  all  offences  against  the  pablic  or  commonwi-alth ;  ngain«t  th«  king  or 
supreme  magrstiate,  the  father  and  protector  of  that  onimunity ;  against  the 
nniversal  hiw  of  all  civilized  nations;  together  with  Houic  of  th«  mure  ntrodons 
offences  of  publicly  pern ic ions  consequence  againat  Hod  and  his  holy  religion. 
And  those  several  heads  comprehend  the  wnob  circle  of  crimMi  aiid  inisd<y 
mt.-aDoare,  vith  the  punishment  annexed  to  each,  that  arc  coiraizable  by  the 
laws  of  England." 


CHAPTER  XVIIL 
OF  TUE  MEANS  OF  PREVENTING  OFFENCES. 

*Wt  are  now  arrived  at  the  fiflh  general  branch  or  bead  under  which  r»Qti 
I  pmpoeed  to  conRidor  the  subject  of  this  book  of  our  commentaries,  via.,  ^ 
the  means  ot  prevfnting  the  commission  of  crimes  and  misdemeanonn.  And 
really  it  is  an  honour,  and  almost  a  singular  one,  to  our  English  laws,  that  tbey 
famish  a  title  of  this  sort,  since  preventive  justice  is,  upon  every  principle  M 
reaimn.  of  humanity,  and  of  sound  polity,  preferable  in  all  respects  to  punishing 
jo-liriM''0  tbf  csocution  of  wliich,  though  necei*(tnrj-,  and  in  Us  coniwqucnces  a 
*[w.  ii-*  uf  nuTOy  to  the  con)  man  wealth,  ia  always  attended  with  many  banh 
aiiij  di«u)^n'i'ali|e  cin'umstunct'M. 

Thin  pri'veiitivo  jumice  cmmxta  in  oblijring  those  pcrxonx  whom  there  is  a 
pr-l-abk-  (inmnd  to  Huxiiect  of  future  misbehaviour  to  Htipulato  with  and  to  give 
lull  awiiiRiiH:!'  I'l  the  public  that  nuch  offence  as  in  apprehended  shall  not  happen, 
l>y  titidin);  nledp.'^  i)r  wcurilies  for  keeping  the  [K-ace,  or  for  their  good  b«s 
havi^mr.  Tlii:*  reiiuiiiiliiin  of  curelieB  bus  been  several  times  mentioned  before 
X*  part  of  the  piMiallv  iiiflieted  upon  mich  as  have  been  ffuilty  of  certain  gross 
tui-K'mt'iiii'>iir>;  but  llu-re  also  it  must  be  undonttood  rather  as  a  caution  against 
-.Ik-  r>'|ii'titi<iiL  of  the  olTi'nce  tbitn  any  iiiunediale  pnin  or  punishment.  And, 
ih'lttMl.  it'  »■<■  ciin-idtr  nil  human  *puni«bmeiitN  in  s large  and  extended  r»25'» 
rt,-vr.  we  ^bllll  liiicl  tbem  all  nither  cnkulated  to  prcvenl  future  crimes  •■  " 
Ilisn  to  expiate  the  past;  since,  as  was  obtwrred  in  a  former  chapter,(6)  all 
[.iiiii-timtrhi-  iiifliiti'ii  by  leniporal  laws  may  he  classed  under  three  heads:  such 
a-*  ivnd  to  tlieuimiidmiiit  of  the  offi'nderliinij'elf,  or  to  deprive  him  of  any  power 
I'l  do  future  iniM'hiil',  or  to  deter  others  by  his  cxumplej  all  of  which  condnco 
lo  one  and  the  .sjinie  end  of  preventing  future  erimes,  whether  that  can  be 

Aod  if  any  |"T»"n  »li:ill  iiinkr  nny  plBii*  or  in-irumont  for  forging  bank-note*,  or  snf 

p«ii '>r  k  Kiiik-ivi'-.  IT  ^liiill  knotviiitrl)  li:iv-' lli<-iii  in  hii>  p<wM>Minn  without  authority 
ID  •niing  fri'iii  lli<'  cnvi-ninr  nixl  [-•mijuinv  <it'  tlit-  Itank  of  EngUnd,  ho  ihall  be  guilty 
<.f  M..nv.  ari'i  -hull  !-■  lr.tii-.i«ir(,vl  fr.r  s.-v,'-M  y.^ir-. 

liui  I-  f'T"  liii-  '•i^iiiiit'  tliin  mu-I  hnw  liwii  un  indirtabic  offence  m  s 


d™  ,.uni-ii"l  .-,[!i,r  »jlli  IrMi-i-.rL.iii,,!.  f-r  Vi(-  i 
MhJ,.-^u  t-- ."-arU-l  ...  ih,-,riin-iorl-..ri.l.-ri 


r  ihc  imni^hmi-nl  of  forgery  are  extended  to 

i\  nil  Ilio  Klatutr*  mnking  thix  aflenre  espiul, 

-  nil  .nh.T*.  wi-re  repealed:  but  •ome  of  the 

\.\  hiiii  Hcro  left  unrepealed.     Forgenea  am 

I'h  14  now  the  H>vi>re9>l  puniihroent 

yonn>.  or  impriMnment  for  a  term 

il  for  all  (bene  |>enal  *erf  itode  majr 

■  Sm-  a  complete  cnllotiou  of  tlir  nrtx  of  imrliament  relslins  to  the  crime  of  torgtrf 
■   •    re)  ill  Collycr'i  Crim.  Stat.  H2,  tl  tij..  vitli  the  noM 
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effected  by  amendment,  diEtibility,  or  example.  But  the  cantion  which  wo 
speak  of  ut  present  is  such  an  id  intended  merely  for  prevention,  witboat  any 
crime  actually  committed  by  the  party,  but  arising  only  from  a  probable  sus- 
picion that  some  crime  ia  intended  or  likely  to  happen ;  and  cODBeqneatly  it  i* 
not  meant  aa  any  degree  of  punishment,  uuIcbh  pornapa  for  a  moD's  impradence 
in  ^ving  jnst  ground  of  n^iprehcnnion. 

By  the  Saxon  eonxtitution,  these  Buretiea  were  always  at  hand,  by  meana  of 
king  Alfrod'a  wise  institution  of  deeennariea  or  fVank-pIedKes,  wherein,  as  hat 
more  than  once  been  observed, (c)  the  whole  neighbourbooa  or  tithinc  of  frM- 
nien  weix'  mutually  pUilgea  tor  eiich  otlier's  good  behaviour.  But  tbiB  great 
and  general  security  being  now  fullen  into  diMuae  and  neglected,  there  batb 
succeeded  to  it  the  inethoil  of  making  auapeeted  persona  find  particular  anil 
apeeiul  seturitiea  for  their  futui-e  conduct  j  of  which  we  find  mention  in  tL« 
laws  of  king  Edwaiti  tlie  Contestior,(f/)  "  tradat  fithjussores  de  ]>ace  et  ItgalitaU 
tuenila."  Lot  us  thei-efoi-o  consider,  liret,  what  tliis  security  ia ;  next,  who  may 
take  or  demand  it;  and,  lastly,  how  it  may  bo  dJacharged. 

1.  Tbia  security  con^ista  iu  being  bound,  with  one  or  more  securities,  in  a  r^ 
cognizance  or  obligation  to  the  king,  entered  on  record,  and  tokco  in  aome 
court  or  bv  some  j  udicial  officer ;  whereby  the  parties  acknowledge  thcmaelvM 
to  be  indebted  to  the  crown  in  the  sum  required,  (for  instance,  lOU/.,)  with  ton- 
*''531     '*'"**"  *"  ^"^  ^■'''''  "'"'  "*^  "*""^  effect  if  the  ♦party  shall  appear  in  onin 

~  -I  on  such  a  day,  an<i  in  the  mean  time  shall  keep  the  peace,'  eitlicr  gtat- 
rally  towanls  the  king  and  all  his  liege  people,  or  particularly,  also,  with  regard 
to  the  person  who  craves  the  security.  Or,  if  it  be  for  the  good  bebanonr, 
then  on  condition  that  he  shall  demean  and  behave  himaelf  well,  (or  be  of  good 
behaviour,)  either  gcnenilly  or  specially,  for  the  time  therein  limited,  sa  for  on* 
or  mure  yeai-s,  or  fur  life.  This  recognizance,  if  taken  by  a  jnatice  of  the 
peace,  must  be  certified  to  the  next  Heanions,'  in  pursuance  of  the  statute  3  Hm. 
Vll.  c.  1 ;  and  if  the  condition  of  such  recognizance  be  broken  by  any  breath 
of  tlie  peace  in  the  one  case,  or  anv  misbehaviour  in  the  other,  the  rccogniianrt 
becomes  forfeited  or  absolute ;  and  lieing  estreated  or  extracted  (.taken  out  from 
among  the  other  rei-imla)  und  sent  up  to  the  exchequer,  the  party  and  hii 
sureties,  having  now  bt'eome  the  king's  absolute  debtors,  are  sued  for  the  MT^ 
ral  Slims  in  wliicli  they  are  rt:s|)ectivoly  bound. 

2.  Any  just  ices  of  tlie  iiouce,  by  virtue  of  their  commiaaion,  or  thoae  who  srr 
ex  ojficio  conserviilorw  of  the  peace,  as  was  mentioned  in  a  former  voijaat,itf 
may  demand  sueh  secuHly  ai-conliiig  to  their  own  discretion;  or  it  mayl* 
granted  at  the  re^uesl  of  any  subject,  upon  duo  cause  ahown,  provided  snih 
demandant  lie  undir  tlie  Icing's  pi-otection ;  for  which  reaaon  it  bos  been  for- 
merly doubled  wbetlier  Jews.  jiJigans,  or  [K'rsons  convicted  of  a  pnnnvnire  wew 
entitled  t!iereto.(/)  Or,  if  the  jiistiei'  is  averse  to  act,  it  may  be  granted  by  i 
maiidalor^-  iirit,  called  a  "iijijil-'-iin't.  issuing  out  of  tlio  cotirt  of  king*s  bench  or 
chancery;  which  will  comjiel  the  justice  to  act  aa  a  ministerial  and  not  fc"  • 
juilii-ial  ottii-cv;  and  lie  must  make  a  return  to  such  writ,  specifying  his  com- 
pliance, uudi'r  hi.i  hand  ami  seal.(>/)  But  tbia  writ  ia  seldom  uaodj  for,  wbfD 
application  is  made  to  the  siijierior  courta,  they  usually  take  the  recogniiam'M 
there,  under  the  directions  of  the  statute  21  Jae.  L  c.  8.     And,  indeed,  a  pwr 

I'j  S.V  luA  I.  ].,  a.». 


'  It  ill  now  Hcltli'd  thill  a  jiiHlirc  of  the  ]>piii'e  is  nuthoriied  to  rmiuire  surviT  to  twp 
till'  iicnce  tVir  n  limited  time. — :i.s  two  yeiirH. — acconling  to  hi»  diacr^tion,  anil  lh*t  W 
nei'd  not  liind  the  piirly  over  tu  the  ntxt  seiwlona only.  (2  B.  t  A.  278 ;)  but  if  « T«nif 
nixinifu  m  ojnii'iir  M  tlie  M'ssion*  be  Inkpn.  and  an  order  of  court  for  findini  iomi»* 
ni.i.]i.->l  fnr.  iiriii-lcA  of  the  i>i'a<.'u  nnnt  be  exhibited.  5  Bum,  J.,  24th  ed.  %£  1  T.  B, 
CihV— trniTTV. 

'  Itiit,  hy  1  &  2  Ph.  niid  ^[.  e.  1."..  in  cuues  of  felony  the  nM^nimMM  are  to  be  acniS«l 
to  Iho  (■enerni  gaol^l^'livl•^y. — Cuirrr. 

'  A  secretnn'  of  state  or  privv-counscllor  oannot  tnitd  to  keep  tho 
boluiviour.    list.  Tr.  ai7.— CuiTTr, 


-i 
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r  peercH  cannot  bo  bonml  over  in  any  other  place  than  the  conrta  of    r«254 
king'a  bench  or  chancery  ;'  thongh  a  justice  of  the  peaoe  has  a  pow«r    *■ 
0  require  nurctios  of  any  other  person,  being  compos  mentia  and  under  the  de- 
re«  of  nobility,  whether  he  be  a  fcllow-Jaatioe  or  other  magistrate,  or  whether 

0  he  merely  a  private  maD.(/i^  Wives  may  demand  it  agamat  their  hnsbands ; 
r  hudbands,  if  necesnary,  against  their  wivee.(i')  Bnt  feme-eoverta  and  infanta 
ndvr  age  ought  to  find  security  by  their  fVienda  onlv,  and  not  to  be  boancl 
licnwelves;  for  they  are  incapable  of  ensaging  themselves  to  answer  any  debt; 
rhich,  as  we  observed,  is  the  natnro  of  tneee  tipcogniaances  or  acknowledg- 

3.  A  recognisance  may  be  discharged  either  by  the  demise  of  the  king,  to 
'bom  the  recognisance  is  made ;  or  by  the  death  of  the  principal  party  bonnd 
Hereby,  if  not  bctbru  forfeited  ;  or  by  order  of  the  court  to  which  sncb  reoog- 
izuncf  ix  (iTtitied  by  the  Justices,  (as  the  qnartor  leBsione,  aaaizea,  or  king  a 
i*n('h,)  if  tht'y  see  sufflciont  cause;  or  in  case  bo  at  whose  request  it  waa 
ranlfd.  if  gmntcd  ui>on  a  private  acoount,  will  release  it,  or  doea  not  make  hia 
piKmrani'o  to  pray  that  it  may  be  continued. (i) 

Thus  fur  what  hus  been  said  Id  applicable  to  both  soecies  of  reoogniaanoet, 
>r  the  peife.  tind  for  tlie  good  befumour:  it.  pace,  et  legatitaU,  tua3a,  aa  cz- 
rvsm.'d  in  the  laws  of  king  Edward.    But  us  these  two  species  of  aeouritiea  U« 

1  some  n!Hpe<-U  ililferent,  expecially  aa  to  the  cause  of  granting  or  the  means 
f  forfeiting  (hem,  I  shall  now  consider  tbem  separately ;  and  first,  shall  ahow 
>r  whut  c-iuDL*  Hucb  a  recognizance,  with  aurotiea  for  tbe  peace,  is  grantable; 
nd  then,  how  it  niuy  bo  forfeited. 

1.  Anv  Juxiice  of  iho  uouce  may,  ex  officio,  bind  all  those  to  keep  the  peace 

ho  in  Iiirt  pn'soiice  muko  any  atfniy,  or  threaten  to  kill  or  beat  another,  or 

•Dtoiid  togvllier  with  liot  ami  imgry  wonls,  or  yo  about  with  unusual  weapons 

r  tttlfnd:uic','.  Ill  iliv  terror  "f  iln'  people;  and  all  such  lut  he  knows     r^obb 

Iw  (■■■iniii"ii  li:irrit-in<;  iind  mich  as  arc  brought  iH'foro  him  by  the     *■ 

iFt:il'l''  tor  :i  ItiuiIi  "f  peu<-e  in  hit  pn-w.-tice;  atid  all  such  persons  as,  having 

■n  lull. IV  liLiiiini   t'>  the   peiM-e.  liuvo  broken  it  and  forfeited  their  recogni- 

cv^.  / 1     .VImi,  u'lii'i-i'ver  iiiiy  priviile  man  hath  just  cause  to  fear  that  anotner 

burn  liii  Imiisc  iir  ilii  him  it  ('iir)>onil  injury  by  killing,  impHsoning,  or 

.in:i  liiin,  »r  tli;il  lu' will  pnieure  others  ho  to  do,  he  may  demand  surety 

Ue   |ii';i('<' ui.MML>t   stK-li   piTS'iri  :   iind  overy  justice  of  the  peace  is  bound  tO 

t  ti.  i[  lit'  »li<>  •l.'iiiiindH  it  will  niiike  oulh  tliut  ho  it*  actually  under  fear  of 

1  or  I'l.lijv  li:iriii.  iiri'l  will  k1>i>\v  that  he  hns  juat  cause  to  be  so  by  reason 

e  oilirr'-  iiii'iiai'i't.  >iii<'ii)|>is.  or  liuving  lain  in  wait  for  him,  and  will  also 

I'r  >w<-ur  lli:il  lie  lines  nut  ri'iuiiv  fuih  surety  out  of  malice,  or  for  mere 

i.inmi'     Till-'   i-i  I'ulled  .«rrf.inm/  Ihe  /hwctt  against  another:  and  if  the 

d'" •»  nut  find  -ucli  siiniie'*  u-^  the  justice  in  his  discretion  shall  require, 

y  irnni.'ili:iivly  he  eomuiilled  till  lie  doeH.(n) 

ueh  rer..;;iii7.:in.e  t.Ji-  keeiiiii^  llie  peace,  when  given,  may  be  forfeited  by 


I'iiee  ninin^t  lier  husband.    Post.  359.    2  Stn 
,     1  liurr.  Wl.  7W,     1  T.  R.  6W.— Cbittt. 
il''cl  lull  wheri-  Iherp  ia  s  fear  of  >ome  preseal 
•TV  iir  lre>i>uiu.  or  for  anj  breach  of  the  peace 

vlii'.i  of  thi>  pi-are  must  be  T6rifl*d  by  the  MitA 
'.M.I.  The  tniih  of  ihe  •llepOioDa  therein 
1  :  and.  if  no  (thjeoimn*  ari>e  to  the  articles 
— .iiriiii-s  to  )«■  lAkcn  immedUt«lj.  2  Stra. 
iiil.-ilv  npiiOHr  tn  eonlain  peijury.  the  court 
.i[  111.'  exliibiunl.  -2  Burr.  806.  3  Burr.  1922. 
irtii-i>  live  at  o  dintanep  ia  the  county ,  unleM 
1  jii-lii'"'  in  thp  npifthbourhr  '  '"  ~  """  ' 
■irii.  WJ.    2  Hurr.  1039.    1  I 
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any  actual  violence,  or  even  an  assault  or  menace  to  the  person  of  him  who 
cIomuDded  it,  if  it  be  a  M))eeial  I'ecogiiiraiicc ;  or  if  the  recognizaiiee  be  f^'rienil, 
by  any  unlawful  action,  whatsoever,  that  either  ia  or  tenda  to  a  breach  of  tLu 
[jeacc ;  or,  more  particularly,  by  any  one  of  the  many  species  of  otfencc  which 
were  mentioned  as  crimes  against  the  public  peace  in  the  eleventh  chapter  m' 
this  book ;  or  by  any  private  violence  committed  against  any  of  his  mnJcMy^ 
subjects.  But  u  bara  trespass  upon  the  lands  or  goods  of  another,  which  in  a 
i;round  for  a  civil  action,  unless  accompanied  with  a  wilful  breach  of  tho  pean-, 
IS  no  forfeitui-e  of  the  i-ecognizance.^oj  Jieither  are  mere  i-eproachful  wonl*. 
as  calling  a  man  knave  or  liar,  any  breach  of  the  peace  so  us  to  forfeit  one'i 
,.,-„,    recognizance,  (being  *looked    ujjon   to  be  merely  the  effect  of  un- 

""^  J  meaning  heat  and  passion,)  unless  they  amount  to  a  challenge  to 
fight.(/i) 

The  other  species  of  recognizance  with  sureties  is  for  the  good  abearance  or 
goo'i  behaviour.  Tliis  includes  security  for  the  peace,  and  somewhat  more :  we 
will  thcreibre  examine  it  in  the  same  manner  as  the  other. 

1.  First,  then,  the  justices  are  eni]>owered,  by  the  statute  84  Edw.  Ill,  c.  I, 
to  bind  over  to  the  good  behaviour  towards  the  king  and  his  people  all  them 
that  be  not  uf  good  fume,  wherever  they  be  found ;  to  the  intent  that  the  people 
be  not  troubled  nor  endamaged,  nor  the  peace  diminished,  nor  merchnnta  aod 
others,  passing  by  the  highways  of  the  realm,  be  disturbed  nor  put  in  the  peril 
which  may  happen  by  such  otTenders.  Under  the  general  words  of  this  ex- 
pression, that  be  not  of  good  fame,  it  is  holden  that  a  man  may  be  bound  to  liit 
good  behaviour  for  causes  of  scandal,  contra  bonos  mores,  as  well  as  emtn 
■pacem;  as,  tor  haunting  linwdy-houscs  with  women  of  bad  fame,  or  for  keepioj; 
such  women  in  his  own  house ;  or  for  words  tending  to  scandalize  the  govera- 
ment,  or  in  abuse  of  the  officers  of  Justice,  especially  in  the  execution  of  thrir 
office.  Thus  also  a  justice  may  bind  over  all  night-walkers ;  eaves-dropp«n; 
such  as  keep  suspicious  company,  or  are  reported  to  be  pilferers  or  rotben; 
such  as  sleep  in  the  day  and  wsike  in  the  night;  common  drunkards;  whore- 
musters;  the  putative  tiithcrs  of  bastards;  cheats;  idle  vagabonds ;  and  otbrr 
persons  whose  misbehaviour  may  reasonably  bring  them  within  the  gcncnl 
words  of  the  statutes  as  jicrsons  not  of  good  fame :  an  expression,  it  must  be 
owned,  uf  so  gi'cat  a  latitude  its  to  leave  much  to  bo  determined  by  the  diMre- 
tion  of  the  mugistr.kte  himself.  But  if  he  commits  a  man  for  want  of  aaretie»t 
he  must  express  the  cause  tliereof  with  convenient  certainty,  and  t^e  care 
that  such  cause  he  a  good  <me.(9) 
*"&71        *"'  ^  recognizance  for  the  good  behaviour  may  be  forfeited  by  all  the 

'  -J  same  means  us  one  for  the  security  of  the  peace  may  be ;  and  also  by 
some  others.  As,  by  going  armed  with  unusual  attendance,  to  the  terror  of  the 
]>eople ;  by  speaking  wimls  tending  to  sedition  ;  or  by  committing  any  of  thow 
acts  of  misbenaviour  which  tlic  recognizance  was  intended  to  prevent.  Bat  not 
t>y  barely  giving  li-esh  cause  of  suspicion  of  that  which  perhaps  may  never 
actually  liuptien:(>)  for  though  it  is  just  to  compel  suspected  persons  to  give 
security  to  the  public  against  niinbchuviour  that  is  apprehended  ;  yet  it  woald 
be  hard,  ujx>n  such  suspicion,  without  the  proof  of  any  actual  crime,  to  panisb 
them  by  a  forfeiture  of  their  recognizance.* 


*  Another  mode  of  ]in>vontiiiji  otli'ticcH  hiut  been  much  more  recently  adoptad ;  it  m  dM 
rcjiulntitn  and  imjirevomrnl  of  iiriMiiis,  whit-h  has  been  of  late  ■  fertile  Murf*  <rf  \»f* 
latiou.  The  former  nets  fnr  this  ]iiir]MKie  were  consolidated  and  amended  t^  stat.  4  (IM. 
IV.  c.  G-t.  amended  by  Ktnt.  5  (ico.  IV.  c.  ICi.  The  other  acta  on  this  subject  an  stsl.i 
k  G  W.  IV.  c.  'iH,  (by  which  insjHictoi'H  of  prisons  are  appointed,}  and  6  A  7  W.  IV.  e. 
10.5,  nmendi-d  hjr  etut.  2  &  3  Viel.  c.  5U.  by  wliieh  the  Justicea  are  authoriwd  to  niks 
rules  for  the  clmwiticiition  and  seimrution  of  prisoneni,  which  are  to  be  auboiittMl  loa 
■eoretary  of  iitHic,  who  is  to  certify  their  fitness.— Sriwur. 

SIS 
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CHAPTER  Xn. 

OF  C0UBT8  OF  A  CRIMINAL  JUBISDICTION. 

*Tbi  sixth,  uid  lut,  object  of  onr  inquirii-H  will  W  tlu'  method  of  rB«ui 
imflietin^  thoat  puniahmenU  which  the  ]aw  bn^  aiitwxv'\  ('•  jmrtiinlnr  (it-  '-  "^ 
fenoea;  and  which  I  hare  constantly  sabjoHi<'<)  iv  Tin:  iii-M'n|>iiiin  i>f  the  rriniv 
Itself.  In  the  diHcusHion  of  which  I  8h;ill  imrBiK-  iniah  ihi-  itiimi.'  ei-niTal 
method  that  1  followed  in  the  preceding  I'uok  tviih  ri-M;nrd  tu  the  roiln^H*  uf 
civil  inJaricA :  by,  flnt,  pointing  out  the  se^'ii-ul  courts  of  eriniinal  juriiHlit^tion, 
wherein  olTenders  may  be  proeecated  to  jiuni'timtiil ;  and  b)',  Bocoiidly.  de- 
daciD^  down  in  their  natural  order,  and  •.-xi'lniiting,  tho  sereral  pr»-4»Iin-jt 

First,  then,  in  reckoning  np  the  several  eofirtu  of  crimtniit  jiinMlielioii,  I  ohall, 
aa  in  the  former  cane,  begin  with  an  account  uf  such  ua  arc  of  a  puttie  and 
generai  juriadiction  throughout  the  whole  nulin,  ami  aftixwunU  jinHTi-d  to 
■och  as  are  only  of  a  private  und  special  jmi-ili-  li-n.  uml  (•■niliiiLd  to  n.Kin-  j.ur- 
ticnlar  partit  of  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of  public  and  ^nuro/ J nrisdiction 
I  most  in  one  respect  pursue  a  different  order  fh>m  that  in  which  I  considered 
the  civil  tribunals,  tor  there,  as  the  several  courts  bad  a  gradual  Bnbordiii»- 
tion  to  each  other,  the  superior  correcting  and  reforming  the  errors  of  the  in- 
ferior. I  thought  it  Ih'M  to  begin  with  tlie  lowest,  and  so  ascend  gradually  to 
the  iMurU  of  a]>pCHl,  or  thowe  of  'the  most  extcnHive  powers.  But  as  it  r»2hd 
is  ciintrarj-  to  the  genius  and  spirit  of  the  law  of  Kngland  to  sufTerany  *■ 
man  to  hi'  tried  twice  for  the  name  offence  in  a  criminal  way,  especially  if  ao- 
quitttnl  iijHiTt  the  tint  trial,  therefore  these  criminal  courts  may  be  said  to  be 
all  inileiH'nd.nt  of  each  other,  at  least  so  far  as  that  the  sentence  of  the  lowest 
of  tbeiii  itth  iiovir  lie  contnillcii  or  r*'versed  by  the  highest  jurisdiction  in  the 
l(i:ii:'i"iii,  nrilifs  fir  ernir  in  matter  of  law  apparent  upon  the  faro  of  the 
ri'i-'-ni:  lh'ni;:h  sometimes  cauMe.-<  may  be  wmoved  from  one  to  the  other  before 
trial.  Ami  (liiTi'lim-,  nn  in  these  courts  of  criminal  cognizance  there  is  not  the 
unit'  ihiiin  and  dejicndiMKe  as  in  the  others,  I  shall  rank  them  according  to 
iht'ir  ili^'iiity.  and  be^'in  with  the  highest  of  all ;  vIe..— 

I  The  \i\)ih  court  »f  piirliamrnt,  which  is  the  supremo  court  in  the  kingdom, 
not  <inlv  fur  llie  making  hut  also  for  the  execution  of  laws,  hy  the  trial  of  great 
and  enormous  urtiniiirM,  whether  lords  or  commoners,  in  the  method  of  parlia- 
meniari-  iniixaihineni.  As  for  aits  of  parliament  to  attaint  particular  p^Tvona 
of  ir-a-""  iir  lel'uiy,  ur  tu  inMicl  pains  and  ]H'iialties  beyond  or  contrary-  to  the 
cmimoti  luw.  to  nerve  a  Hjiecial  purjMise.  I  speak  not  of  them,  being  to  all  inlcnta 
an'l  |>uqHc*es  mw  laws,  made  pro  re  nata,  and  by  no  means  an  execution  of  such 
a*  are  aln-a<ly  in  beititr.  Hut  an  impeachment  before  the  lords  bj'  the  eommona 
nr<in-ui  Britain,  in  )iiirliament,  is  a  prosecution  of  the  already  known  and  eata- 
hli>h<-'t  law.  and  has  U'cn  fretjuently  put  in  praeliee ;  being  a  presentment  to 
ih"  Tiio-i  high  iind  supreme  ct'urt  of  crimiiiBl  jurisdiction  by  the  most  solemn 
irraii'i  ini(U(-Ht  '•!'  the  whole  kingdom. (ii)  A  commoner  cannot,  however,  b« 
imjH-ai'bed  liefure  the  hinls  fur  any  capital  offence,  but  only  for  high  misde- 
mfannurs..'')'  A  jieer  may  be  im]>eached  for  nny'erime:  and  they  ra^AA 
ounallr  (in  case  of  an  impeitciinicnt  of  a  peer  for  treason)  address  the     *■ 


a  be  triad,  like  comnwnAs.  bv  a 
'      »  pMr  shall  be  tried  br  hii 
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crown  to  appoint  a  lord  hii^h  steward  for  the  greater  dignity  and  regalarity  of 
their  proceedings,  which  high  steward  was  formerly  elected  by  the  peers  them- 
selves, though  he  was  generally  commissioned  by  the  king ;(c)  but  it  liath  of  late 
yeai-s  been  strenuously  mainlained(//)  that  the  appointment  of  a  high  Rteward 
in  such  cases  is  not  indispensably  necessary,  but  that  the  house  may  proceed 
without  one.  The  articles  of  impeachment  are  a  kind  of  bills  of  indictment 
found  by  the  house  of  commons,  and  afterwards  tried  by  the  lords,  who  are,  in 
cases  of  misdemeanours,  con.^idered  not  only  as  their  own  peers,  but  as  the  peon 
of  the  whole  nation.  This  is  a  custom  derived  to  us  from  the  constitution  of  the 
antient  Germans,  who,  in  their  great  councils,  sometimes  tried  capital  accuM- 
tions  relating  to  the  public :  **  licet  apud  consilium  accusare  quoque^  et  di^tcrimen 
capitis  intendcre.'\e)  And  it  has  a  peculiar  propriety  in  the  English  constitution, 
which  has  much  improved  upon  the  antient  model  imported  hither  fVom  the 
continent.  For,  though  in  general  the  union  of  the  legislative  and  jadicial 
powei*s  ought  to  be  more  carefully  avoido(l,(/)yet  it  may  happen  that  a  subject 
intrusted  with  the  administration  of  public  atfairs  may  infringe  the  rights  of  the 

**>fin  Pc^P^^j  ^^^^  ^^^  l^^^^^y  ^^^  **"^**^  crimes  as  the  ordinary  magistrate  cither 
"■  -1  *dares  not  or  cannot  punish.  Of  these  the  representatives  of  the  people 
or  house  of  commons  cannot  pro])erly  j'M</^e,  because  their  constituents  are  the 
))arties  injured,  and  can  Ihcrefore  only  impeach.  But  before  what  court  shtll 
this  impeachment  be  tried?  Not  before  the  ordinary*  tribunals,  which  would 
natumlly  be  swayed  by  the  authority  of  so  powerful  an  ac*cuser.  Reason,  there- 
fore, will  suggest  that  this  branch  of  the  legislature,  which  represents  the  pe<^ie, 
must  bring  its  charge  before  the  other  branch,  which  consists  of  the  nobilitv, 
who  have  neither  the  same  interests  nor  the  same  passions  as  popular  assem- 
blies.(7)  This  is  a  vast  su])eri()nty  which  the  constitution  of  this  island  enjors 
over  those  of  the  Grecian  or  J^jman  republics,  where  the  people  were  at  the 

Judgment,  yot  th4^  pofra  wlht  now  nrc.  or  xhuU  U*  in  time  HI.  n.  2  aud  ft.    2  Bnd.  Hlit.  190.    BtlUkm,  Jodie  la  hiL 

tocomi',  Im)  not  bound  or  cliiirpcfl  tu  rt-ndKr  judgment  upon  ch.  I. 

othen  tlmn  p*fvr*;  nor  that  t)M'  iM><Ti»of  th"  land  have  jiowtft  (•)  I  Unl.  P.  C.  3S0. 

to  do  thiti,  but  thttn'of  ou|;lit  wit  to  W  di.ii-b.-ir^il  nnd  hc-  (')  Ijovin'  Jour.  May  ISI;  1C79.    Com.  Jow.  lUj  Uv  M^ 

quitttMl;  uuil  that  thi>  iiforGMid  Jud);iii>*nt  now  rr>ni|i'rc<l  lie  Fo^trr.  142,  te. 

not  drawn  to  i>xumplo  or  con<<i  qwtnrf  in  time  to  ctmie,  (•>  Tacit,  di'  3fnr.  Otm.  12. 

whereby  the  Kiid  {Ht-rx  ni:iy  U-  chiirpNl  hfnMfter  to  jud{^>  (/;  yv<>  Ntnk  ii.  pagi*  'JCO. 

oTlicnt  than  their  peeni.  ci>ii*tniry  to  the  l:iw-i  of  the  l.md.  If  ('>  Montatq.  8p.  L.  xL  ft. 

tlie  like  ca«e  li:ip|H>u.  whicli  <fod  forbid."    JiU.  I\irL  4  I'^lw. 


peers, — viz..  in  treason.  iV'lony.  misprision  of  treason,  and  misprision  of  felony;  and  the 
statute  law  which  givos  suoli  trial  hath  reference  unto  these  or  to  other  offences  made 
treason  or  folonv.  His  trial  hv  his  poors  shall  be  as  before;  and  to  this  effect  are  sU 
those  statutos,— viz.,  3li  Hon.  VIII.  c.  4,  ItiLstall.  4<.>4,  pi.  10.  33  Hen.  VIII,  c.  12,  Rai^ull. 
415.  35  Hon.  VIII.  c.  2.  Ka>tall,  4ir);  and  in  all  these  express  mention  is  made  of  triil 
hy  peers.  But  in  this  cas(>  of  a  pr(rtmmiri\  the  same  being  only  in  effect  but  a  contemi>t, 
no  trial  shall  ho  horo  in  this  of  a  ])oor  by  his  poors."  Per  Fleming,  C.  J.,  aasented  loVy 
tho  wliolo  court,  in  Kox  t\*.  Lord  Vaux,  1  Hulstr.  107. — CniTTV. 

But,  acconling  to  tho  last  resolution  of  tho  house  of  lords,  a  eommoner  may  be  im- 
peachod  for  a  capital  oflVnco.  On  tho  2Gth  of  March,  1C80,  Edward  Fitzliarris,  a  com- 
moner, was  impeached  by  tho  commons  of  hi^h  treason ;  upon  which  the  attomer- 
gonoral  acquainted  tho  peers  that  he  had  an  order  from  the  king  to  prosecute  Fitzharrii 
by  indictment ;  and  a  (piestion  thereupon  was  put  whether  he  should  be  proceeded 
against  according  to  the  course  of  tho  common  law,  or  by  way  of  impeachment,  and  it 
was  resolved  against  proceoiling  in  the  impeachment.  13  Lords'  Jour.  p.  755,  Fiu* 
harris  was  afterwards  ])rrisecuted  l)y  indictnu^nt,  and  he  pleaded  in  abatement  that  there 
was  an  impeachment  p<'n<ling  against  him  for  the  same  offence;  but  this  plea  was  over- 
ruled, and  ho  was  convicte<l  and  oxe<'utiMl.  But  on  the  26th  of  June,  lo89,  Sir  Adam 
Blair  and  four  other  ctmimont^rs  w(>ro  im]>eached  for  high  treason,  in  having  publisihed 
a  ])roclamation  of  James  the  Second.  On  tho  2d  of  July  a  long  report  of  precedents 
was  pro<luced.  and  a  <iuesti<)n  was  put  to  tlie  ju<lg08  whether  the  record  4  Eilw.  HI.  No. 
C  was  a  statute.  They  answeretl.  as  it  ap|>oared  to  thorn  by  the  copy,  they  believed  it  to 
\h\  a  statute,  hut  if  tliey  saw  the  roll  itself  they  could  be  more  poaitive.  It  waa  then 
moved  to  ask  tlio  judges — but  tho  motion  was  negatived — whether  by  this  record  the 
lords  wore  barred  from  trying  a  commoner  for  a  capital  crime  ufton  an  impeachment  of 
the  commons ;  and  they  immediately  resolved  to  proceed  in  this  impeachment,  notwitk* 
standing  tho  iwrties  were  commoners  and  charged  with  high  treason,  14  Lorda*  Jour. 
p.  2CA),  -But  the  impeachment  was  not  prosecuted  with  ett'ect,  on  aooonnt  of  ma  inter 
vcning  dissolution  of  parliament. — Curistian. 
:>20 
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Hme  time  both  judges  aad  accusers.  It  is  proper  that  the  nobility  shonld  jadg^ 
to  insan  jastioe  to  the  accused,  ae  it  is  proper  that  the  people  shodd  acouM,  to 
ifMare  justice  to  the  commouwealth.  And  therefore,  among  other  extraordinary 
nrcumstanccs  attending  the  authority  of  this  court,  there  is  one  of  a  very  singnlu 
iiatarc,  which  was  insisted  on  by  the  house  of  commons  in  the  case  of  th«  earl 
>f  Danbv,  in  the  reign  of  Charles  ll-;{h)  and  it  is  now  enacted,  by  statute  12  A 
IS  W.  III.  c.  2,  that  no  pardon  under  the  great  seal  shall  be  pleadable  to  an 
inpeachment  by  the  commons  of  Great  Britain  in  parliament.(i) 

2.  The  court  of  the  ford  Ai'^A  steuvin^  of  Great  I  ir;  in-iimted 

Ibr  the  Iriul  of  peers  indicted  for  treason  or  felony 
The  office  of  this  great  magiiitrste  is  very  antient 
>r  at  least  held  fur  life,  or  dum  bene  te  geaterit ;  bit  i 
l>een  fur  many  centuries  paBt,(m)  granted  pro  hac  i 
WDMiaut  practice  (and  therefore  seems  now  to  ha\ 
*it  to  a  lurd  of  parliament,  elite  he  is  incapable  )' 
peer.(s)  When  such  an  indictment  is  therefore  f  • 
>r  freeholders  in  the  kind's  bench,  or  at  the  assi/ 
sod  lerminer,  it  is  to  be  removed  by  a  writ  oictrti'.i 

Iti^  steward,  which  only  has  power  to  determine  ii.  A  pc<.-r  may  pli-ad  n  pnnlon 
More  the  court  of  kin^^'s  bench,  and  the  judges  huvc  powpr  tu  allow  it,  in  ordi-r 
to  prevent  the  trouble  of  appointing  a  high  stewunl  men^ly  for  the  pnqHxw  of 
reeviving  nuch  plea.  But  bo  may  not  plead  in  tlml  Iuforl<'>r  courl  sny  nther 
plea,  as  ^utVfy  or  not  i^iiiV/y  of  the  indictment,  bur  .■,  Ii.  lU  .ii  l' .  :iii»e, 
in  connoqucneo  of  such  plea,  it  is  possible  thut  lii  ho 

twar<i<-<l  a^iin^l  him.    Tlie  king,  tlicrefure,  in  cam  ■  ,i-iin, 

felony.  ..r  iiii-|.risi.iii.  crfateH  a  lunl  high  ntcwiird  pro  hue  viee.  by  comniiwiion 
t  M-al,  wliifli  rifitcH  the  indictment  so  foiinii,  and  gives  his  grace 


i,.ti,„(i) 

•■  '  '.i.'flv  ln'v.'ilitar>', 
...u  II  I-  iiM..illy,  uiid  hath 
<  iii\  .  :iii  I  It  liiiihhccn  the 
I  "I  ..jiir  !ii.'ccinary}  to  grnnl 
[(->  -ii'li  li.llnnwent  r-tM 
iiJ  liy  u  grand  jury  L  - 
■f  lii>t(>r(!  the  JDHticm  of  oyn* 
into  the  conn  of  the  lord 


iJ..-  i 


iiid  iry  it  swutnlum  liyrm  <■/  consuetwlinem  Anglia:  Then,  when 
is  ri'gnliirly  removed  by  writ  oi'ceiiiorari,  commanding  the  inferior 
il  up  III  liim.  the  luixl  high  steward  directs  a  precept  to  a  serjcant- 
iioii  iln>  l-mlM  to  attend  and  try  the  indictcJpeer.  This  precept 
Kiif'l  tc.  fiiiiiiinon  only  eighteen  or  twenty,  selected  from  the  body 
I'll  llie  iiiiinbcr  came  to  Iw  indefinite,  and  the  custom  was  for  the 
nt  t'>  Fiiiiniiion  uk  many  as  he  thought  proper,  (but  of  late  years 
:ivt  (ity-ilirie.j(.i)  anil  (hat  llioMe  lordd  only  should  sit  upon  the 
ii'w  a  niriiistrinH  weight  of  power  into  the  hands  of  the  crown 
cat  oIliviT  cil"  Htloi  tinj;  only  hucIi  [iccrs  as  the  then  predominant 
"St  appnivc  ot.  Ami  aci-oniinjjly,  when  the  carl  of  Clarendon 
■e  wiili  t'liiirk"*  II.,  'llicro  was  a  design  formed  to  pre 
uLn-iii.  in  onler  to  try  him  by  a  select  number  of  peers, 
.1  wIkiIhi-  the  «lii>lc  luiuMf  could  be  indm-ed  to  fall  in  with  the 
>iirt,i/.|  Hut  now,  by  Mlutule  T  W.  111.  c.  3,  upon  all  trials  of 
nil  iir  iiiisjiriMioii.  all  the  iH'en  who  have  a  right  to  sit  and  vote 
hall  he  jiumiiiiiiiiil  at  least  twenty  days  before  such  trial  to  api>car 
II ;  ariil  every  h'ril  appearing  nhiill  vote  in  the  trial  of  such  peer, 
oullis  uf  ullegiaiK-e  and  supremacy  and  subscribing  the  det.-lara- 

■**i"ii  i>f  |iariiamotit  tlie  trial  of  an  indicted  peer  is  not  properly 
the  liinl  hi;;li  jitrivaiil.  hill  befure  ihf  court  last  mentioned, — of 
ii'j  iit  jiiirlruiiuiit  ['D     ll  is  Iruf,  a  lonl  high  steward  is  always 


[•26S 


'Th*d«-i«i 

A  Pc*r  ear 

198.  WS.-Cii 


f  ihL-  u*iK-tii  or 


iii\j'>riiy  iNmnt't  convict  unleM  itconsiiUof  (wbIts 
cliul  It'll  go  like  a  commoner.    1  Uarg.  St.  Trials, 
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appointed  in  that  case  to  regulate  and  add  weight  to  the  proceedings;  but  he 
is  rather  in  the  nature  of  a  8]>eaker  pro  tempore  or  chairman  of  the  eonrt  than 
the  judge  of  it;  for  the  collective  hody  of  the  peers  are  therein  the  judges  both 
of  law  and  fact,  and  the  high  steward  has  a  vote  with  the  rest^  in  right  of  hia 
peerage.  But  in  the  court  oi'  the  loixl  high  steward,  which  is  held  in  the  recess 
of  parliament,  he  is  the  sole  judge  of  matters  of  law,  as  the  lords  triors  are  in 
matters  of  iact;  and  as  they  may  not  interfere  with  him  in  regulating  the  pro- 
ceedings of  the  court,  so  he  has  no  right  to  intermix  with  them  in  giving  anr 
vote  upon  the  trial. (r)  Therefore,  upon  the  conviction  and  attainder  of  a  peer 
for  murder  in  lull  ]>arlianiont,  it  hath  been  holden  by  the  judgCB(8)  that  in  cue 
the  day  appointed  in  the  judgment  for  execution  should  lapse  before  execution 
done,  a  now  time  of  execution  may  be  appointed  by  either  the  high  court  of 
parliament  during  its  sitting,  though  no  high  steward  be  existing,  or  in  the 
recess  of  parliament  by  the  court  of  king's  bench,  the  record  being  removed 
into  that  court. 

*-^('41        *^^  ^"'^  ^^^^^'^  ^^  point  of  some  controversy  whether  the  bishops  have 
^     now  a  right  to  sit  in  the  court  of  the  lord  high  steward  to  try  indict- 
menti)  of  treason  and  misprision.     Some  incline  to  imagine  them  included  under 
the  general  words  of  the  statute  of  king  William,  "all  peers  who  have  a  riebt 
to  sit  and  vote  in  parliament;"  but  the  expression  had  ueen  much  clearer  it  it 
had  been  "all  lordHj'*  and  not  "all  peers;''  for  though  bishops,  on  account  of  the 
baronies  annexed  to  their  bishoprics,  are  clearly  lords  of  parliament,  yet,  their 
blood  not  being  ennobled,  they  are  not  universally  allowea  to  be  peers  with  the 
temporal  nobility:  and  ])erhaps  this  word  might  be  inserted  purposely  with  a 
view  to  exclude  them.     However,  there  is  no  instance  of  their  sitting  on  trials 
ibr  capital  ottences,  even  upon  impeachments  or  indictments  in  full  parliament, 
much  less  in  the  court  we  are  now  treating  of;  for,  indeed,  they  usually  with- 
draw voluntarily,  but  enter  a  protest  declaring  their  right  to  stay.    It  isobscrr- 
able  that,  in  the  eleventh  chapter  of  the  constitutions  of  Clarendon,  made  in 
parliament,  11  lien.  II.,  they  are  expressly  excused,  rather  than  excluded,  iVom 
sitting  and  voting  in  trials  when  they  come  to  concern  life  or  limb:  **episcQpi, 
sicut  caieri  baroticifj  debent  interesse  judiciis  cum  baronibus^  quousque  perteniatur  ad 
diminutionem  vicmbrorumy  vel  ad  mortem;"  and  Becket's  quarrel  with  the  king 
heivupon  was  not  on  account  of  the  exception,  (which  was  agreeable  to  the 
canon  law,)  but  of  the  general  rule  that  compelled  the  bishops  to  attend  at  all. 
And  the  determination  of  the  house  of  lords  in  the  earl  of  Daiiby*s  ca8e,(0  which 
hath  ever  since  been  adhered  to,  is  consonant  to  these  constitutions :  **  that  the 
lords  spii'itual  have  a  right  to  stay  and  sit  in  court  in  capital  cases  till  the  court 
proceeds  to  the  vote  of  guilty  or  not  guilty.''    It  must  be  noted  that  this  resolu- 
tion extends  only  to  trials  in  full  parliament:  for  to  the  court  of  the  lord  high 
steward  (^in  which  no  vote  can  be  given  but  merely  that  of  guilty  or  not  guilty) 
no  bishop,  as  such,  ever  was  or  could  be  summoned ;  and  though  the  statute  of 
**>f  51    ^i"K  William  ^regulates  the  proceedings  in  that  court  as  well  as  in  the 
"  ^*  -'     coiH't  of  parliament,  yet  it  never  intended  to  new-model  or  alter  its  consti- 
tution, and  consequently  does  not  give  the  lords  spiritual  any  right  in  cases  of 
blood  which  they  had  not  bciore.()/)    And  what  makes  their  exclusion  more 
reasonable  is,  that  tliry  have  no  right  to  he  tried  themselves  in  the  court  of  the 
lord  high  steward,!  w)  and  therefore  surely  ought  not  to  be  judges  there.     For 
the  privilege  of  being  thus  tried  depends  upon  nobility  of  blood  rather  than  a 
seat  in  the  house,  as  appeal's  from  the  trial  of  popish  lords,  of  lords  under  age, 
and  (since  the  union)  of  the  Scots  nobility,  though  not  in  the  number  of  the 
sixteen  ;  and  from  the  trials  of  fi'males,  such  as  the  queen  consort  or  dowager, 
and  of  all  ]>eeresses  by  birth,  and  peeresses  by  marriage  also,  unless  they  have, 
when  dowagers,  disparaged  themselves  by  taking  a  commoner  to  their  second 
husband.' 

«')  Statf  Trliiln,  vol  h.  214,  '2:\1,  '2XL  <•)  Fort.  JW. 

( •  >  I- .  Ht .  l:»i.  (•)  Bro.  Abr.  ta.  THaS^  14t. 

{*t  IaiuI*,'  Juur.  May  15.  K'-TO. 


'But  poere.'ises  by  marriage  cannot  bo  said  to  he  ennobled  by  blood ;  lior  affesr  Um  dcalk 
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8.  The  conrt  of  kin^g  beuch,(^x)  concerning  tlio  naturo  of  whicb  we  partly 
i0qairt»(l  in  the  preceding  book,(y)  was  (wo  may  rvmvmher)  diridcKl  iulo  n  entten 
aide  and  a  pUa  aide.  And  on  the  crown  aide  or  cn>wn  ofHi-i!.  it  takott  vogniuuice 
of  all  criminal  causes,  from  high  treason  down  to  iln'  iikwI  trivial  miiuloDiiiaiiDar 
or  breai-h  uf  the  peace.'  Inlo  this  court  also  indici  nu^ntn  I'rum  all  infi-rior  courtd 
nay  Im  removed  by  writ  of  certiorari,  and  tried  iiiIkt  ut  bur  or  at  ni*)  priu«  by 
a  jury  of  the  coawty  out  of  which  the  indictmeiii   i-  lnv.iii-lii '     Ti.o  jmlift-M  of 

tbia  court  are  the  supreme  coroners  of  the  king' i<  mi.  mil  n i]  i  ii  ■>  li   i-i  ili>' 

principal  court  of  criminal  juriitdiction  (though  the  two  former  are  of  greater 
dignity  J  knuwn  to  the  laws  of  England.  For  which  reason,  by  the  coming  of 
the  court  of  king's  bench  inU>  any  county,  (as  it  was  removed  to  Oxford  on 
account  of  the  Hickncss  in  1IW5,)  all  former  commissioDen  of  oj/er  and  terminer 
and  general  gaol  delivery  are  at  once  absorl>ed  and  determined  ipio  faetof 
*in  the  itamc  manner  as,  by  the  old  Gothic  and  Saxon  oonstitations,  rHftfl 
"^■re  ty(u«(o  lA/tinuH,  qaievisse  omitia  inferiora  judicia,  dicenle  jvg  rege."(if     *■ 

Into  this  court  uf  king's  bench  hath  reverted  all  that  waa  good  and  salutary 
of  the  jurisdiction  of  the  court  of  itarchaniber,  camera  eteUata,(ay  which  woa  a 


of  ili'ir  liiir-luiiiii"  Iht-y  liiiv.'  i-ven  a  lew  t^Inlc  in  thfir  noliiliiy  than  bishops,  it  being 
nolT  ■tiir.v.u  nU-iii.iit,  Si-i!  ilii-  ciiiicir'.*  ronjocturi'  liow  Iho  notion  wm  oHjcinallf  tntro- 
(lui->-l  iliut  liisliiiM  wf>ri- not  i-nlitliil  to  n  trial  br  the  pnTK  in  |>nrliami-nt.  Riiok  i.  p. 
iUl.  ii<it<'.  .'■ini-f  ihnl  nolo  wii->  writl>>n.  lhi>  editor  limi  im-n  hajij-j  in  finding  what  he 
RiBi;''-"^'  ""ly  iM  B  ronjrciuri-  ilniwn  Trom  gi^npnil  |iriiici|)li-«  ronlirmed  liy  tlie  more 
eit'-n-iv  Uiirninit  of  iln-  liiie  Vinoriim  iirofi-jwor,  Mr,  WomkUinon,  who  not  only  hms 
»l'-|<(--'l  tli>'  •iiniv  o|iiiii"n,  Kiit  Imik  iirliluciil  in  confirmulion  of  it  several  instanre*  of 
buiii>|a>  « liii.  ln.-iti>!  Hrrui>:n'-<l  lu'liin-  it  jnrv.  ib-inimilml  the  pririli'jira  of  the  church,  and 
(li~-l.<>i>i.'<l  III'-  luiihorliv  <■{  ail  "i-i-ulur  ju^i^ai>■lions.    2  WimmM.  5)<5.— CiiRisTi.tK. 

•  Willi. .Ill  ».imi'  -iiitiid-  for  thiit  iiuriwwi',  ottenoe*  coniniittwl  out  of  En^iland  are  not 

ro-fiiialil-  Sv  thi*  n.urt.     1  K-i>.  Ki-p.  tt2.    I  Siw. 

oa-n->' Ix- i'>>iii|>l>'li-<l  in   Mi'hlh-H-x.  thoiifrh  the  r 

d-f-ii'lunt  hini-'-ll' wu.  out  ol  till'  kiii)-<l'>in  at  the  lime,  if  lip  ckuihhI  thonfienr^K 
rriininiil'-'l  livr<- ;  iv>  wlu'n-  llii-  •h-fi'iiilikiil  M-nt  over  a  libol  from  Ireland  to  he  publixhed 
M  W"iiiiiii-i.T.  ('.  tJL-i,  .'iS',1,  .'.',11.  IVrTions  in  hi»  nini™ty'»  H'rvice  abroad  commilling 
f.ff-  II.— -  ili.T.'  iiiuv  l«'  |pro.i>rnt.H|  in  ihi-  King's  Bcni-h  bv  indirtmi>nt  or  information, 
Uiiii.:  lb.  ^.'iiii.'  Ill  Mid>lt.''.'x.  4::  >.:«-<.  111.  I-.K5.  ».  1.  S  I':)uit.  31.  So  offoDcn  com- 
lam-l  in  tli"  K.L.t  In'li.-  an-  •iiVJ.h'i  io  thi.n  jiihxlirtion.  1!4  <ico.  111.  Mwa.  2.  c.  2&.  m. 
M.  T",  >•!.  -'>  T.  It.  <'i"'.  Si  if  lii;.'li  IroiLion  Iv  dimmitteil  nut  of  the  kiniflom.  it  can 
oniT  Ix-  iri-<J  III  III-  ooiirc  of  Kinfc'i  lii'Mth.  nr  un<lpr  a  ■|>ecinl  rommU«ion.  33  lien. 
Vlil  r  -Zi.  1  I.-.1-  li.  I'lT.  1  Hiiti-.  1.  .Anil  thii  murt  hu  jurisdiction  by  information 
oiM  o|i;.n,-.-.  i'..iiiiiiill."l  ill  It-rwiik.    -2  Iturr.  Win.—CuiTtT. 

*  .Ml  iiironiKtlioii'  lih'-l  in  llii-<'oiirI  of  Kin);'n  lU'nrh.  ami  all  indict mpn ts  remorml  iher* 
}.y  .-r-'i  r.jr,.  if  n.ii  iriinl  iit  tin-  Uir  of  till'  court,  (whidi  rwvly  happens.)  must  be  tried  by 

•riui.  l.v  tli-i'iil.o.  III.  1^.  IS.  ti  is  (-nnotiil  ilmt  iho  srwion  of  over  and  terminer  and 
fa,-.|.|..1,v,-r>-  of  th.'  ^-iiol  ol    Ni'ivptti'  for  III.'  imnily  of  Mi<l.lh-«>x' >hail  not  l<e  dismn- 

Kmjcs  lWn.'h  Mt  \V.,.iunn-Ii'r,  l.ul  may  In-.-oiiiinutil  till  the  busin«M  isomiluiled.  And 
iIh-  .'.J  lini.  111.  r.  4:<  wju  iiil"<iI  ii>  (-imtinu<>  in  hki-  manner  the  sauions  of  the  pe«oe, 
aii<l  of  ..i.-raii.l  teniiiifr.  Iiilil  Ulon-  iliv  juniiii'.i  of  thi- jwoce  for  the  county  of  Uiddle- 

'  In  on->  of  lb.*  ■tatui-'  of  lli-'  I'liivrrsitv  of  t'Hmbri(l){e,  the  antiquity  of  which  ii  not 
known,  ihe  oonl  iLirmm  is  tniii'  ui>ed  for  a  sobiHlulo  or  inventory.  The  alatula  is 
«nutled  Dt  annputaiiont  jiroiriir.ii-iram  ;  and  it  directa  that  ia  Jon  eampmd  fiat  atanuin  ^sr 
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court  of  vciy  anticiit  oriiriiml,(/0  but  ncw-moilelk-d  by  etatutcs  8  Hen.  VII.  c.  I 
and  21  Ucn.  YIIl.  c.  'JO,  <imsi«liiif5  of  divcvK  lords  Kpiritual  and  tcniporul  being 
jn'ivy  oouiisellom,  togt-tlur  witli  two  judyos  ol'  the  cuurls  ot'commoii  law,  with- 
out  tlie  intervention  of  any  jury.  Tiii'ii'  Jurisdiction  extended  le^Ily  overriuL^ 
«.>Q--i  P'^''*ji<'yi  niisbelmviour  of  etieritt'H,  and  utber  iiolorious  *inisdemeHn<>ur< 
"  '  J  eontrury  to  ibo  lawei  of  tbc  laud.  Yet  ibia  was  utterwurds  (ae  lonl 
Clarendon  infurnis  u:i)(i;i  strotebed  ''to  tbc  aniterting  of  all  proelumatioafl  auil 
ordert)  of  xtate ;  to  tbe  vindi<.»ting  of  illc^rul  eoiumiitHtontt  and  gruntH  of  inonnjHv 
liesj  holding  lur  bonouruble  that  wliieb  pleiiM'd  and  for  jui^t  that  wbieb  profitixl, 
and  bceuniiug  both  a  court  of  law  to  determine  eivil  rightit  and  a  court  of  reveaiu 
to  cnriob  tbe  treasury*;  tbe  couneil-tublu  by  )>roelainationR  enjoining  to  (be 
people  that  wbicb  was  not  enjoined  by  the  litwH,  and  {irohibiting  that  which 
wan  not  probibitcd  ;  and  tiie  Ktar-ebaniber,  wbicb  oouKiated  of  the  tume  i>erwu» 
in  difterent  roomtt,  censuring  ilie  breach  and  disoliediencc  to  those  prod  a  mat  ioui 
by  very  great  finea,  imjiri.sonnients,  and  corjyoral  t>everities :  au  tnut  any  diiirv- 
6)iGct  to  any  acts  of  slate  or  to  the  permotiH  of  dtatcsmen  was  in  no  time  more 

Knul,  and  the  Jinindations  of  right  never  more  in  danger  to  be  destroyed." 
>r  which  roanon  Jl  was  finally  abolished,  by  Htatutu  hi  Car.  I.  c.  lU,  to  Um 
general  joy  of  tiic  wliolc  nation. (</) 

*-)Qo-i  1-  *'riie  court  <if  iAitii/ry,{*')  "f  wbicb  wo  aleo  formerly  Bpoltcl/)  wa 
'  J  military  court  or  i^omt  ol'  honour,  when  hold  before  the  earl  marshal 
only,  i»  also  a  cnminul  court  when  held  lietbrc  the  lord  high  conBtuble  of  England 
jointly  witli  tbe  earl  niarsbal.  And  then  it  has  jurisdiction  over  pleas  of  life 
and  member,  arising  in  matters  of  arms  and  deedn  of  war,  as  well  out  of  the 
realm  ad  within  it.  But  the  criminal  as  well  an  civil  part  of  ita  authority  is 
tailcn  into  entire  disuse,  tbei'c  having  been  no  permanent  high  constable  of 
Engliuid  (but  ouW  pro  hue  n'lr,  at  coi-onations  and  the  like)  since  the  altainder 
And  execution  of  Stulfurd  duke  of  Buckingham  in  tbe  thirteenth  year  of  Uonir 
Vlll.;  the  authority  and  charge,  botli  in  war  and  gieace,  being  deemed  too  aiapM 
for  a  subject:  so  ample,  ibaC  when  the  chief  justice  Fincux  was  naked  by  kiaji 
Henry  the  Eighth  how  fur  they  extended,  he  declined  answertag,  and  said  the 
decision  of  that  question  belonged  to  the  law  of  arms,  and  not  to  the  lawuf 
England.(y) 

5.  The  high  court  of  <i<}mir<ilti/,(li)  held  before  the  lord  liigh  admiral  of  Eiig> 
land  or  bis  (U'lJuly,  Klyled  the  judge  of  the  admiralty,  is  not  only  a  court  of  civil 
but  uIho  of  eriminai  juiisdiclion.  This  court  hath  cognisance  of  all  crimes  and 
ott'enees  committed  either  u]>un  tlie  sea  or  on  tbc  coasln  out  of  the  body  or  extent 
of  any  English  county,  and,  liy  ftatutc  15  Uic.  II.  c.  3,  of  death  and  mayhem 
lut]>[)ening  in  great  ships  being  and  hovering  in  the  uiain  strenin  of  great  nvers, 


r./'.tiJ^IF.y.lir-lll 


JirXtlM.  rwrft  « 


rr  rwonli'd  liMhr  litMorW  at  tbr  Um 


iluu.viiiiiiniinliuihriuciir  UirklLu'miioiiriLNiiiiieU  la  llJpr,l'ti*^lVlI■vulll  nthrr  trpnttrn of  ikrn 

Uirlr  JwIitLiI  ni|uHt]r.    T-nmBiiiiilip.  ihr  Hki  lincilH  Hinr  la  luuatfM  ..r  vliick  Uw  amlHir  bctt  ■ 

iitjirKkiBnlvrbiBi'Ht-iKil  In  ■■■)' nnirl  il  !■  Ndil  Ii>Ii>itt  (tiiin4U  Elli.lBlSJor.1.,  tk>«tbM'«ir  tbr  amU 

nilwhr:  Ilia  kliNCa nwiiriL.  WrlniiK-llKr.  IrwinT.  Jii» 

m.(ih,  JrilJiwila'tfiJ^^^r.  'riaM.*\Rltr.lll. 

Jvvlhh  ttam  Wdv  r-f]pittni.  Ibr  tritril  Wfrrr-f^rai^i  r  «u  ^-i^nn.  m  —  ■»  y^L  l  lib,  iMmj  ■ 

IwturHll;  Fi nili'rni  in  liw-Kn'iirh  hi  i-^non' it lAt '•difhi,  luar. 

■ixl  In  I  .wLariB,  r.iM-n,  ^.U-ta.  wliiili  i  ..DliliUTl  b,  I'-  lb*  I"  4  IW.  ISA.     2  Ilnwk.  P. 

•lrk'lnL>MuilUthFdiu[4uli<«ufUi;il<^airt.  </|)^liu«km.  p-if^tL 

1^  I.>nl<.  .ilmt.  IM.  If  Diirk.  A  nufWiL  Jir.  (< 

{•,  lllil.ul  IMi.  I>  uki  L  liL  l,*i4Iinl.UI,  HT. 


ina/Hm  dWidenkr,  in  quo  jKvintlur  cnini'ii  rrmanfHtia  in  nimmimi  dMi  lam  pigtura  ^wnia  ptrmM.  if 
liUim  arreroj/ia  el  dfhit,i,  ila  aiu'l  omnitut  muj^'iri'  /lofrrif  ••m/i'xrir,  in  ouo  tlahi  tune  wiumtmiiu  'mi4 
gvMil  bona,  <(v.  Ulnl,  A<tii/.  I'ant.  }>.  '.t'l.  >'<u«Ii  invFUlorlei  would  be  made  at  th«  k'in|'i 
I'Xohequt'r,  nnd  tbc  rnum  wlieri-  tlicy  weu-  do|>osiled  would  probably  be  catled  the  9Uf- 
clinnibiT.— C'li  HIST  I A  \ . 

'lIu<li>on's  Tr<Mti»e  of  llic  Court  o(  .Siarchnmber  i«  now  puUlabad  at  thn  biy niiing  nf 
Ibe  2d  vol.  of  Colloctauea  Juridica. — CaaisTiiH. 
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below  the  bridges  of  the  same  rivora,  which  &re  then  a  sort  of  ports  or  hATens; 
Hich  as  arc  the  porta  of  London  and  GlouoeHter,  though  they  lia  at  a  great 
dutanco  from  the  sea.  But,  as  this  coon  proceeded  without  jury,  in  a  method 
muth  conformod  to  the  vitiI  law,  the  exercise  of  a  criminal  jurisdiction  there 
was  c'ontrarj'  to  the  cenius  of  the  law  of  England,  inaemnch  as  a  man  might  be 
then  dvprivedof  his  life  by  the  opinion  of  a  tiinglejndge,  without  the  judgment 
of  bii4  pccre.  And  besidett,  as  innot-ont  persons  might  thus  full  a  saoriflce  to  the 
tapriou  of  a  single  man,  so  very  grosa  offenders  might  and  did  frequently  escape 
'punishment  1  for  the  rulo  of  tlie  civil  law  is,  how  reasonably  I  shall  not  r-Mftg 
at  pri')H'nt  iniiuirc,  that  no  judgment  of  death  can  be  given  against  of-  '■ 
fendura  without  proof  by  two  witnesses,  or  a  confession  of  the  fact  by  them- 
»elvi-tt.  This  was  alwuya  a  great  offence  to  this  English  nation ;  and  theretbre, 
in  the  eiirlith  year  of  llenr^  VI.,  it  was  endeavoured  to  apply  a  remedy  in  parlia- 
ment, wliich  then  miscarried  for  want  of  the  royal  assent.  However,  by  the 
statute  '2H  ilcn.  VHl.c.  16,  it  was  enacted  that  those  offences  should  be  tried  by 
uommiiwionerB  of  oyer  and  terminer  under  the  king's  groat  seal,  namely,  the 
admiral  ur  his  deputy,  and  three  or  four  more,  (among  whom  two  common-law 
jnd>;e8  are  uHually  appointed ;)  the  indictment  being  lirvt  found  by  a  grand  jury 
of  twelve  men,  and  atU'rwards  tried  by  a  petty  iury;  and  that  the  course  of  pro- 
ceedings ohould  bo  according  to  the  law  of  tne  land.  This  is  now  the  only 
method  of  ir\'ing  nmrine  felonies  in  the  court  of  admiralty,  the  judge  of  the 
admiralty  slid  presiding  therein,  as  the  lord  mayor  is  the  president  of  the  sesnon 
lit  oyer  and  trrminer  in  Iiondon.* 

•TK"  iiiri-'li<'tin[i  r>f  tlio  roinmist.inn*-n<  B]>|H>inte<l  under  the- 2»<  Ili-n.  VIII.  c.  ISkm 
.-onhi.-'t  U  thill  -';>lut.-  m  triMxiiir-.  r.'t«iiio».  roUlierios,  murd.-n,  and  conf.-diriuut-. :  and 
ih.T-  t->r.'  til.'  .;',>  '•.".  Ill,  c.  \'>  ilcrl.ir.'s  dial  it  is  oxiHvlient  that  olhiT  oU'pnotn  onitiiil- 
i^l  '..I  jl..-  ..';i^  -honl'l  I..-  irl-Hl  ill  tlu'  like  mnrinir:  mid  il  <-nacU  that  (rvon- oflV-nco  rom- 
mitt'  '<  ii|  III!  ilii'  lii^'h  H.'ii.''  -'Iijilt  >>•>  !iul>j>'i'(  to  tlio  wime  iiuninhnicnt  a*  if  it  had  Ih^ii 
r.>ii,.uitt.-.|  ..i-.ii  til.'  ~)i«r.'.  iiiKl  :<liii11  U-  trii'.l  in  Ilio  Mine  m.tnnor  a*  tho  rrimm  pnunio- 
r-x:-  1  ill  i1m' J>  ll.'ii  VIII.  0.  I.Mir.'  iliroi'iol  In  he  trip<l.  Ami  an  p<'riu>ns  (rie'l  rurmiinlcr 
mi'i-  r  th:ii  •.tiiiiiti-  ouiM  iin|  ("■  fmiii'l  piiilly  of  nlan!>lnu^'ht■■^.  and  when>  the  cin-uro- 
■tji.i  ■  -  iii.iiU'  tlic  I  iiiiM-  iiuui-liiiifililrr  were  nciguilUfl  eiitirfl)-,  the  \Vi  tit-o.  HI.  c.  1.^  px- 
jf'--!i.  '  11.11 1-  ili;it  whiri'  ]"-r-oti-  trii'd  fur  niiiriltT  or  niiiii^laiighliT  (v>inmiltf<l  on  tlielii)i)i 
VI.  .,!■■  ii'iinil  piiiltv  ..f  iii:in-Liii(;liiiT  oiilv,  llii'V  shall  bo  Bul'jiH't  to  llio  imnie  punuib- 
m-i.T  :.-  it  t).-v  li.^a  '.'oniinilti'd  mi.'Ii  lo.in-liui^ilittT  uf^n  lh<-  land.— ''us  I  ATI. tM. 

\  ..■  i-' •'•■■:  \\\.  c.^,\  .'iiiilili's  ill.'  kin;-  to  i-^-'ui'  a  Mmilar  roinnii«Kioii  for  trjinn  rurh 
nf.-  II  .  -  111  till'  -:aii.-  tiiiiiiii.-r  in  iinv  iif  liis  niiii.i'lv'*  ip-laiids.  )ilnntulioni>,  colonten.  do- 
ai.TT..  I1-.  liTi-.  or  lii.ioii.-.  Til.'  \:.  (i,'<i.  III.  c.  Il:l.  s.-.  'J  4  3  providcT-  ihnt  any  \wT*m\ 
■  ;i':lly  iri-lJTi;;  inv;iy  ;.tiy  VI— .1.  Ai-..  cir  {iroouriii);  it  to  bo  done,  Miall  b*  jn<ilty  of  fi'lotiy 
•I'i.'Tji  l''Hflii  "f  ci'Ti.'v.  uiiil  -iliiill.  if  ilii'  olti-ni'e  werf  committM  on  tlie  high  aeas,  be 
tr-  I  .\.  l'v:i  -("'i'l  .  'Ji.i.ii"i"iia.'.<lir.-,'(odl.y  «ut.  2S  Hen.  VIll.  c.  15.  The  iUl.  II 
t  V^  W.  111.  I-.  7  <'i>tii.iin-  iirnvi-imi-i  ii(;niii-l  Bci'i'«-orit''<  lo  |iiracieti  and  robberim  on  tho 
hi.-'i  -■  .1-.  .\.'.'.--"ri.  ^  1.,'t..r.'  ih.-  fmt.  "ri  >iliore.  Hi  III.-  wilful  deAlruetioii  of  a  >li>|>on  tlio 
a.ltiiirully  Jiin-^.li.-ti.m  uml.T  11  (I.m.  I.  c.  09,  a.  7.     2 


.I.|..;..i.i,-J-1.    KiK'.A  Hy.  C.  C.  :i7. 


li  a.  3,  «i 


■HjBiElii- 

f  I'l  "  w"t.-r''tl"-"' 

the  sialiites  4  (jco.  I.  c.  12,  a.  3,  and  II 

.'ri.'il  llie  inii-l.'  of  tri.it  in  the  mlmirnlty  court,  and 
.11  ili.>  'uiiti.'  fouii.liitiiin-'  us  it  did  b<-fore  that  •lalute. 
;iiliit.'d  I'V  III.'  .i\il  Uw  rt  prr  comurfmhuet  mariHOt. 
■U  11111V  ini'.^iMv  i<iv.'  lo  tliat  iixirta  jurisdiction  oith 

iin,>,.t  ii.  I'.r  Mrtiisfii-Id.  C.  J..  1  Taunt.  W.  The 
i.-".  III.  c.  :'.7,.k>n..t,  h.iweviT.  lake  away  any  jurifc. 
ill  rniiilit  iM'f.ir.'  Iiuve  b<i'n  lri<'<l  in  a  court  of  n>m- 
ii-'iil  lor  II  .'"ti'^iiiriii'V  on  the  hiKb  *<■:»  is  triable  at 
1-1  on  .|,or.-.  in  lli.-  '.wnlv  «h.>r.'  the  venue  i*  laid. 
i..n>  vvlii.'l,  kill-  a  man  at  '^a.  the  oWi-n.-^  in 
'.-Jill-.-  ill.-  iiiiir.l.T  if  in  law  roniniitted  » 

1,.M.  Ii.  :;'>s.  I'J  J:,i,i.  ■•V:  -2  Hale.  17.  20.  But  if. 
I  upon  till-  lii;:li  -.I-,'!  mill  iIi.m)  u]Htn  alinre  aft«r  the 
>iriii.-  or  tliix  I'oiiinilHion,  has  no  cogninuiM  of  that 
'.  oii.'i.  :[iit>.  And.  it  bi'inj)  doubtful  whether  it  oould 
ieo.  II.  c.  21  [irovidea  that  the  olTeuder  may  ba  in- 
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These  five  courts  may  be  held  in  any  part  of  the  kingdom,  and  their  jurisdic- 
tion extends  over  crimes  that  arise  throughout  the  whole  of  it,  from  one  end  to 
the  other.  What  follow  are  also  of  a  general  nature,  and  universally  diffused 
over  the  nation,  but  yet  are  of  a  local  jurisdiction,  and  confined  to  particular 
districts.     Of  which  species  are,*® — 

G,  7.  The  courts  of  oyer  and  terminer  and  the  general  gaol  deliveryy(i)  which 
are  held  before  the  king's  commissioners,  among  whom  are  usually  two  judges 
of  the  courts  at  "Westminster,  twice  in  every  year  in  every  county  of  the  king- 
dom except  the  four  northern  ones,  where  they  are  held  only  once,  and  London 
and  ^liddlcsex,  wherein  they  are  held  eight  times.  These  were  slightly  men- 
tioned in  the  preceding  book. (A)  We  then  observed  that  at  what  is  asnallT 
called  the  assizes  the  judges  sit  by  virtue  of  ^wa  several  aiithorities,  two  of 


to 

a  criminal  jurisdiction  also  in  certain  special  cascs.(/)  The  third,  which  is  the 
commission  of  the  peacCy  was  also  treated  of  in  a  former  volume,(m)  when  we 
inquired  into  the  nature  and  office  of  a  justice  of  the  peace.  I  ehall  onlv  add 
that  all  the  justices  of  the  peace  of  any  county  wherein  the  assizes  are  held  are 
bound  by  law  to  attend  them,  or  else  are  liable  to  a  fine,  in  order  to  return  re- 
cognizances, &c.,  and  to  assist  the  judges  in  such  matters  as  lie  within  their 
knowledge  and  jurisdiction,  and  in  which  some  of  them  have  probably  been  con- 
cerned by  way  of  previous  examination.  But  the  fourth  authority  is  the  com- 
mission of  oyer  and  tcrnuner,{h)  to  hear  and  determine  all  treasons,  felonies,  and 
misdemeanours.  Tliis  is  directed  to  the  judgi»s  and  several  others,  or  any  two 
of  them  ;  but  the  judges  or  serjeants-at-law  only  are  of  the  quorum f  so  that  the 
rest  cannot  act  without  the  j)resence  of  one  of  them.  The  words  of  the  com- 
mission are,  "to  inquire,  hear,  and  determine;"  so  that  by  virtue  of  this  com- 
mission they  can  only  proceed  upon  an  indictment  found  at  the  same  assiie^; 
for  they  must  first  inquire  by  me:ms  of  the  grand  jury  or  inquest  before  thi'V 
are  empowered  to  hear  and  determine  by  the  help  of  the  petit  jury.  Therefore 
they  have,  besides,  fifthly,  a  commission  of  general  gaol  deliveryXo)  which  em- 
])owers  them  to  tiy  and  deliver  every  prisoner  who  shall  bo  in  the  gaol  when 
the  judges  arrive  at  the  circuit  town,  whenever  or  before  whomsoever  indictcd| 

(h  4  Iii-t.  102,  ItiS.    2  Hill.  l\  C.  22.  C2.  2  Hnwk.  1*.  C.  14,  ("^Sec  bonk  1.  pwgv  351. 

23.  (")  ."tee  Apiicwlix,  {  1. 
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(h  2  IIhI.  1».  C.  ;W.    2  Hawk.  P.  C.  2S. 


dieted  in  tho  county  wIhto  Ww  party  died.  So  the  courts  of  common  low  have  concu^ 
rtMit  jurisdiction  with  tlio  ndniiralty  in  murders  committed  in  Hilford  Haven  and  in  all 
(»tlior  havens,  creeks,  and  rivers  in  this  realm.  2  JA>aoh,  1093.  1  East,  P.  C.  368.  R.  k 
K.  C  C  *2'\'A,  S.  C.  Piratically  steulin;;  u  ship's  anchor  and  cable  is  a  capital  offence  ty 
the  marine  laws,  nn<l  punishable  under  the  28  Hen.  VIII.  c.  15, — the  3v  Geo.  III.  c.  3^ 
not  extending  to  this  case.  R.  &  ]{.  C.  C.  12:?.  The  1  Geo.  IV.  c.  01,  b.  1  provides  ihit 
the  crimes  ancl  otfi-nces  nicntioneil  in  43  Geo.  III.  c.  58,  which  shall  be  committed  on 
tlie  high  seas,  out  of  the  hody  of  any  county,  slmll  be  liable  to  the  rame  puniahmeni  at 
if  committed  on  lan<l  in  Kngland  or  Ireland,  and  shall  be  inquired  of,  ic  as  tNttsont. 
&c.  are  by  2^  Hen.  VIIl.     H.  A-  K.  ('.  C  2j<i>.— CiiiTTr. 

*"The  (Vntral  (Viminal  Court,  which  lias  jurisdiction  to  hear  and  determine  all 
treasons,  murders.  feloni«-<,  and  misflemeanoui*^  commit teil  within  the  city  of  London  and 
the  county  of  Mi<ldlescx  and  certain  parts  of  the  counties  of  Es^ex,  Kent,  and  Surrer, 
an<l  also  all  ollencis  committed  on  the  high  seas  and  other  places  within  the  jurisdiction 
of  the  admiralty.  This  court  was  estaMi>hed  in  lSo4,  by  tlie  statute  4  &  5  W.  IV.  cTifi, 
an<l  sits  twelve  time<  (and  oftener  if  necessary)  every  year,  under  commission  of  over 
and  terminer  and  gaol-del iveiy.  The  ju<lges  or  jHTsons  named  in  the  commission 
consist  of  the  lord  mayor,  for  the  timc-heing.  of  the  olty  of  London,  tlie  lord  chancellnr. 
all  the  judges,  for  the  tinn^lieing,  of  the  courts  of  Queen's  Bench,  Common  Pleas,  and 
K.\che<pier.  the  ju<lges  of  the  Court  of  lijinkruptcy,  the  judge  of  the  Admiralty,  the 
l>ean  <»f  the  Arches,  the  ahlermen  of  the  citv  of  London,  the  Recorder  and  Common 


CBAf.  19.]  PUBLIC  WBOKGS.  tTO 

or  for  whatever  crime  committed.  It  waa  aniiently  the  cotinU)  tn  tiamo  Kpediil 
writs  of  gaol  delivery  for  each  particular  |iriM>iivr,  which  wens  called  the  wriU 
A  bono  et  malo;{p)  but,  these  being  lound  iiicoiiveuieiit  and  o|>[ireHftivc,  a  general 
oommiuion  for  ail  the  nrieonen  hju>  Iohj;  liecn  cetahliihed  in  their  »lMtd,  So 
that,  one  way  or  other,  tne  gaob  ar>-  in  f^nurul  clitarvti,  and  all  oReodcni  Ined, 
punished,  or  delivered,  twice  in  every  yuur:  a  (H»n*titiiti'>n  of  mnjtnlar  rvoTi 
•ae  and 'excellence."  Sonietimee,aUi>,  u{H)ii  urK^nt  <X'CBMi(inK,llii-  kine  *■  ' 
iwnea  a  special  or  extraordinary  comrninaiun  i>(ai/<r  and  tmningr  and  if<i3 drlivery, 
eonfinM)  to  tboeo  offonce§  which  staiii]  in  iicm]  of  immctliate  inquiry  and  puniab* 
meot ;  upon  which  the  course  of  prfivecdjufj  is  much  the  same  ua  upon  general 
■od  onJinary  commiiuiioiis.  Formerly  it  was  held,  in  pursuance  of  the  atatntes 
8  Hie.  II.  c.  2  and  83  lien.  VIII.  c.  4,  that  no  ju(l|,'0  or  other  lawyer  could  act 
in  the  commission  of  oyer  and  tenntnrr  nr  in  tlint  of  piol  deliver}'  within  his 
own  county  where  he  waa  bom  or  inhuhitc<l,  in  like  manner  aH  they  arc  piy»- 
bibit4^d  from  being  judges  of  assize  and  itctcrmtnin(|;  civil  cauHva.  lint  that  local 
^rtiality,  which  the  jealousy  of  otir  ancuntun  waa  uarvflil  to  prevent,  Iwlng 
jndgcd  lesd  likely  to  operate  in  the  trial  of  crimes  and  tui«deincauoun  than  lu 
aaatlers  of  property  and  disputes  between  party  and  party,  it  was  thought  proper, 
by  the  statute  li  Geo.  II.  c.  27,  to  iillow  any  man  to  be  a  justice  uf  ogtr  anu 
termini  and  general  gaol  delivery  wiiliin  any  county  of  Kngland. 

8.  The  court  of  general  quarter  a-.uiom  uC  the  peace(7J  is  a  court  that  must 
be  held  in  every  county  once  in  e\i'i-v  <|iutrt<-r  i>t'  »  vi-iir.  wliiili.  liy  Htatutv  'i 

Hen.  V.c.  4,  is  apjKiinted  to  bo  in  thi   ii        a      ,.    i      ;  "'I     -  , [  i'      dn-  lir^l 

week  alter  the  Kpiphany,  the  firat  W(  >  ;  '     u<vk 

an.T  the  tninslalion  of  St.  Thi.iiiaK  ihe  nmrlyr,  or  (he  Roventh  of  July.™     It  is 
held  I'ct'orv  twimrmorc  JMntii-esof  thf  pciiciMniu  of  wliicli  must  be  of  tliu  yuonim. 
The  jurindii-lioii  of  thia  court,  by  Htiitulc  34  K<Iw.  III.c.  1,  extends  U>  the  trying 
r»)'jiii.i.4.T.  (fHinitm,  iiij.r.c.«  1  iiiwk. p. c. n. 


"  Thf  3  'ien.  IV.  c.  10  i'nalilc-!<  in  crrtain  caws  the  opening  and  reailin;  of  com- 
miv>t>>Ti»  iliiiirr  H'liioh   Ihp  ju'lKt's  ait  urion   tlirir  circuit  after  the  day  apminled  for 

Kv.'rKl<-MTi(iiion  of  offtju'c — I'veii  liiph  trennon — iacopnizaMe  under  this  commimion, 
|-:  llul-.  :::•.  lluwk.  b.  ii.  <-.  t;.  h.  t.  iW.  Atr.  Onirt  c.f  Juotlceaof  U)'er.  kc.  B.:|  and  ilia 
jU'iii  ■--•  in.iv  )>ri>i'<'t>il  ii|io[i  1111V  in<lictni>'iit  of  ft-lony  or  tri-i>i>«.v>  found  tiefure  other 
jii-;...-.  i::  H,.U-.  :'.:;.  Il;i«k.  L.ii.  <■.  C,  s.  ••.  lUe,  Abr.  Court  of  Justicm  of  <.>)er.  *c.  B. 
(.>.,  i\  r_  -J. I  or  limy  Uk- uix  imii.'lni.-iit  .mpimilly  l..-r..re  ihemselve«.  (EUwk,  b.  ii.  c.  6, 
I.  .'..  'J  Hul-'.  M  :  I  uikI  tlii'v  liiivi'  iHiwcr  to  cli-u'liiir)!i>.  not  only  t>riM>ner«  acquitted,  but 
•L-i  -ii'li  uptiiiM  ivluiiii.  ii|Kiii  proiluiiiiilion  niiidt-,  no  jmrlies  iliull  ■pprar  to  indict  them. 

— wiii.-li  <-unn.it  !»■  ilriii iliiT  by  jii*tiiv»  of  oyer  and  terminer,  or  of  llie  peace.    Uawlc. 

I.  II.  •'.  I'l.  r..  <i.  :!  Huh'.  ^14.  It  in  not  imiierntivc  on  a  commiuiioner  of  uiiol-deliveij  to 
(liv  i.jii;.-  ;ill  till'  jpn-jm-T*  iti  tli.-  paul  ivlm  an-  not  indiciol :  but  it  in  (Tiivretionar?  in 
birii  i'>  oiiiiiiiiiir  on  tliL-ir  <'otiiniiinii.'nts  r^uch  jirisoiu'ra  as  ap{>ear  to  hiut  committed  for 
irtil.  but  tin-  «iiiii-i-i's  ii(!iiiii-t  whom  did  not  ap|)ear.  having  been  liound  over  to  the 
cwion-.    llu*.',  i   It.  •',  ('.  IT:!.     Itiil  it  "ti-nio  ileur  from  thn  wonb  of  the  commiMion 

h.  li.  r.  •:.  ».  :.,  Hi.'.  .\l.r.  i\,iirt  .i|.1u<iii-ps  of  I  >v,-r.  ic  H,  Hut  it  in  not  nece.i»ary  that 
til'  party  -lioiiM  I..'  i.hviiy-  iii  iii  luiil  <'ii-1'><ly:  U>T  if  h  |H'r>-<>Ti  Iv  admilteil  to  bail,  yet  he 
u.  i»  law.  Ill  )>[i-oii,  iiti'l  Ills  liiill  ;ir<-  liii  ki->')'>'n'.  niiil  jii>(liv<  of  gHil-<li>livcry  nuiy  tak« 
>u  iii'i.<'im"ii[  i.^MLii-i  liiiii.  iL-  well  ,^  il  b,'  n.-i.-  mitMlly  in  |.riwn-    2  Hale.  U.  V,.    The 

of  c.i.T  and  t<'niiiii<'r.  in  u'lii.  li  tli.'  >aiii.'  iiullioiiiv  ~utIi<->-;>  for  fvt'rv  rountv.  thi-rv  i«  a 
.l.-i.*u.-l  c...uiui"i..n  I..  .l.'liv.T  ■ii.-ii  i^tilicular  j;-"'!  '>f  llie  |irL-om-rt  und.-r  the  caiu  of  Ita 

Til.-  cmrl  of  i!.-Tii-r.il  (.moI  .li-liv.Tv  luw  juri-li.  li.iii  to  .ml.T  lliat  thn  pronHslinn  on  a 
Ir^il  from  iluy  In  <i;iy  -.lijill  ii<>[  In-  jiuMi-IkiI  till  nil  ilie  trial*  ajruinM  dirtV-rent  priaoner* 
'iiail  I*  i-i.iicliiii.-l :  uiiil  ill.-  \  i<:liiti<>ii  cif  i.iiL'li  oril.Tii  in  a  ronteni|il  of  iinirt,  puniababla 
lit  [iti.-  or  iiii|>rin<>iimi-iii  :  nii'l  il  i)j.'  |i]irlv  ri-lu-t'  t»  attend,  he  may  be  tinvd  in  hi* 
ii-n.r.    4».  4A.::LH.     II  IVi.-.-,  >.-.— I'liiTTv. 

■'Tb-Mi.li»rlm* 
(JrlU-T.   .'.4Ueo.  II 
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and  dctormiiiing  all  folonioa  and  trcspas^os  whateocrer,  thonch  they  Bcldom  if 
ever  try  auy  greater  ott'eiico  tliuti  »mull  felouiea  within  the  oenofit  of  elergr; 
their  commitisioti  providing  that,  il'  iiiiy  vane  of  difficulty  uriHce,  they  shall  not 

1>rueocd  to  judgmeni  but  in  the  pifHciioe  of  one  of  the  juatieos  of  the  court  of 
[iog'a  bunch  or  common  plena,  or  one  of  the  judgea  of  uosizc.     And  thervlbre 
niiirdui-s  and  other  cujiilal  feloniea  are  usually  remitted,  for  n  *niore 


!72] 


I  trial,  to  the  assizea.     Thoy  cannot  also  try  any  new-crealMl 
-    -       'ich  c-     -      ■■  -' 


offence  without  cxprostt  power  given  them  by  the  statute  which  creutea  ir.(r] 
But  there  are  many  offences  and  ]wrtieular  matters  which  by  particular  statute! 
belong  properly  to  tliia  Jurisdiction,  and  ought  to  be  prosecuted  in  this  court; 
as  the  timullcr  nii.sJenieaiiiiui's  againeit  the  public  or  commonwealth  not  amount- 
ing to  felony,  and  especially  oltencca  relating  to  the  game,  highways,  BlehoDi<cs, 
bastard  children,  the  Kt.'tilen)ent  and  provision  of  the  ])oor,  vagrants,  scn'anu' 
wages,  ajiprentices,  and  ]io]>iKh  reeu>iants.(Ji)  Some  of  these  are  proceeded  upon 
by  indictment,  and  others  in  a  Ktimnmry  way  by  motion  and  order  tbereu|«D; 
'which  order  may  tiir  the  nioKt  part,  unless  guarded  against  by  particnlsr  statutt^ 
be  rem<ived  into  tbe  court  of  liing'a  bench  by  a  writ  of  certiorari  faciat,  and  In 
tbcre  either  quashed  or  eontirmed.  The  records  or  rolls  of  the  sesaiona  arc  com- 
milled  to  the  custody  of  a  sjjecial  officer  denominated  the  cvstot  rofulorvm,  who 
is  always  a  justice  of  the  ijuorum;  anil  among  them  of  the  quorum  (saith  Lsni- 
bardl(/)aman  for  the  must  juirletipeeially  picked  out,  either  for  wisdom,  counle- 
iianci',  or  credit.  The  iiomiiiati'>ii  of  the  i-u»U>a  rotulorum  (who  is  the  priDcipil 
fi  1(7  officer  in  the  county,  as  the  lord  lieutenant  is  the  chief  in  in tVi fa ry  command j 
is  by  the  king's  sign-iiiiinuid ;  and  to  him  the  nomination  of  the  clerk  of  the 
peace  belongs,  whieli  office  he  is  exjiressly  forbidden  to  Hell  for  money .(u) 

In  most  eor|>oriition-(owns  theiv  are  (luartcr  sessions  kept  before  juaticea  of 
their  own,  within  llietr  resj>ee(ive  limits,  which  have  exactly  the  same  authority 
lis  the  general  quarter  sessions  of  the  county,  except  in  a  very  lew  iustaucK: 
one  iif  the  most  consiilemhle  of  %vhich  is  the  matter  of  appeaia  ftom  orders  of 
removal  of  the  poor,  which,  though  they  lie  from  the  orders  of  corpomt ion-jus- 
tices, must  be  111  Ihe  sessions  of  the  eounly.  by  statute  8  &  9  W.  III.  c.  SO.  In 
both  cor] lorat ions  and  counties  at  large  there  is  sometimes  kept  a  special ur 
*.)-q-|  *pelly  session,  by  a  tew  justices,  tiir  despatching  smaller  business  in  the 
~"  -I  nt'igliliourhood  between  the  times  of  the  genei-al  aeasionfi:  as  for  li- 
censing alehouses,  passing  the  aecotuits  of  the  parish  officers,  and  the  like. 

!l.  Tile  .-^lirnff'ti  Iwirn.'  c'l  or  rotation,  is  a  court  of  record  held  twice  every 
year,  within  a  monlli  ullir  Kiistei'  and  Michaelmas,  before  the  sheriff,  in  different 
parts  of  the  county;  being  inileed  only  the  turn  of  the  sheriff  to  keep  a  eoart 
leet  in  eaeli  respec'livc  hiinilivd:(M:)  this  therefore  is  the  groat  conrtleet  of  ibe 
cuuntv,  us  the  eoiuitv-court  is  tlie  eourt-baron;  tor  out  of  this,  for  the  case  of 
the  sl'iiTirt;  was  il  taken. 

lit.  The  C'»iii-lri1,  or  v'l-ir  of  fratil!pU-ihje,{T')  which  ia  a  court  of  record,  held 
once  in  tlie  year,  and  not  Htii-(ier,(y)  within  a  particular  hundred,  lordship. or 

ma ■,  lutore  tliestewanl  of  the  leet:  being  the  king'a  conrt,  granted  by  charter 

lij  the  hirds  of  those  liundtvils  or  niano)-s.  lis  original  intent  waa  to  view  the 
frarik|iledges,  lliat  is,  llie  freemen  within  the  libi-rty;  who,  (we  may  n-meni- 
ber.'L^l  aci-ordiiig  li>  the  in^tiluliun  of  the  great  Alfred,  were  all  mutually 
pledgi-s  lor  the  guiul  beliavimirof  each  other.  Ik'sidea  this,  the  prcser\'ation  ol 
the  peace,  and  tlie  chastisenieiii  of  liivei-s  minute  offenees  against  the  poWic 
gcnd.  are  the  .ibjecis  hr-tli  ■>f  ihe  eourt-h-i't  and  the  sheriff's  tonrn;  which  have 
exm-lly  the  same  juri-'li<iiiin,  nne  being  only  a  larger  species  of  the  other.'CX- 
territory  but  nut  over  moi-c  vausea.  All  freeholders  vitbin 
bligeil  to  attend  them,  and  all  persona  commorant  then'in: 
iminoraiiey  eonsisl.s  in  usually  lying  there:  a  regulation  which  owes  ita 
origin  to  the  laws  of  king  Canute. (c)    Hut  persons  under  twelve  and  sbore  sixty  ' 


the  preei. 
which  con 


i;  »«.  mi.  c.  1.  1 
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iiirt-b.iron  and  couDly- 
>'tiig  Itroiiglit  homo  to 
iiiB,  ill  till-  tiothic  ooi»- 

ilr  ixKKibu*  tntiitem  ay* 
ilii'ir  luniMliclion  ura 
urn.'  ilo;:ive,  either  1m« 
lii-ii-ii  t  in  wliioh  they 
a;:uin«t  thu  kin];* 


cars  oil),  pcera,  clergymen,  women,  and  the  king'it  teiinnts  in  antient  demesne, 
n  excused  from  attendance  there;  all  others  l^in^;  Ixtiind  to  apjioar  upon  tb» 
nry,  if  rvqttired,  and  make  their  due  preeentmenU.  Jt  vra*  aino  antiently  th« 
nilom  to  summon  all  the  kin^s  subjects,  as  ther  rc«|ici-livi>lj'  gn^w  tu  yaani  or 
iacretiun  and  stren^^h,  to  'come  to  the  court-i<'<'l  utui  there  Hike  the  [-,074 
•th  of  allegisnce  tu  the  kinff.  The  other  genenl  Ixii^inoatt  of  the  leel  ■■  "''* 
ad  tuum  was  to  present  by  jury  all  crimes  wUal-"Ov.ir  that  hapi>ened  within 
beir  Jurisdiction;  and  not  only  to  present,  bnt  al-'>  u-  lajnieh,  nil  trivial  raisde- 
iranuurs,  as  all  trivial  debta  were  recoverable  iri  flu  .<. 
ourt;  justice,  in  thexe  minuter  matters  of  both  kn.il-,  li 
he  di>orH  of  every  man  by  our  antient  canstitutJ'ii  Tl 
LitQiion,  the  hareda,  which  answered  to  oar  com  iln  t,  " 
oseit,  non  tamen  d^  omnibus  judicat.'\b)  The  olj'ii-  ..i 
bereforo  unavoidably  very  numerous:  being  such  .1-  m  - 
r  more,  ntfcct  the  public  weal  or  good  governanri-  oi'  :\i.- 
rise;  fVom  common  nuisances,  and  other  materinl  ofTfrn 
eace  and  public  trade,  down  to  eavet»-droppint;,  wuif*,  and  irregularities  in 
oblic  commons.  But  both  the  touro  and  the  lei-t  have  twen  for  o  lung  timt*  in 
declining  way;  a  lircumHtanco  owing  iu  part  to  lh<,-di<irhnrgc<  gruntvd  bj-  iht 
latnte  of  Murlhridge,  52  Hen.  III.  c.  10,  to  all  {)reluU-«,  jienm,  and  cler^-men, 
rom  their  attendance  upon  these  courts,  which  ocean  in  ned  ihi-m  to  grow  into 
isreputu.  And  hence  il  is  that  their  business  hittb  for  the  moot  part  );nidually 
evolved  ui«»n  the  quarter  sesMions,  which  it  is  particulurh-  liiiortcl  to  do  in 
ante  c»»c(i  by  statute  1  Edw.  IV.  c.  2. 
11.  Tlif  court  of  the  fOToiierx(r)  in  altio  a  court  of  record,  to  imiuire  when  any 
ne  <lii!<  in  |irisiin,  or  cc.mcH  to  u  violent  or  Huddcn  death,  by  what  manner  he 
■me  !'•  Iii'^  end.  And  tliiN  In.'  jm  only  entitle*!  to  <lo  super  vUum  corporis."  Of 
be  cori>ru-r  ;ind  liis  iitHcc  we  IrcuUii  at  large  in  a  lomivr  vulume,(<f) among  the 
nblk-  iiHiciTH  find  niinisiers  oltlie  kingdom, and  iherelbrc  shtill  not  here  repeat 
;  only  nientiuning  liiD  court  by  way  of  regularity  among  the  crimi- 
llie  niitiun. 

•1-*,  The  ronii  ■■Y  Uie  »7.rt  .;f*  (/>•:  m-irkfUe)  is  incident  to  every  fair  r.-.y. 
id  Miiirkei  in  the  kin;:cli>ni.i<i  imiiish  misdemeanours  therein,  as  a  court  '■  " 
j.i.-  I'lu-lrr  i-.  to  detiimini'  all  dlNjiutew  relating  to  private  or  civil  property. 
!i.'  iil.jei-i  'if  ibis  jiiri-iliciioni/)  Is  priniiiiully  the  rccogniiuinco  of  weights  and 
-a-nn  -.  Ill  fry  "luilnr  ilicy  lie  aeeonling  lo  the  true  standard  thereof  or  no; 
ill'  h  -luiMlanl  WHS  imiii'iiily  coinniitleil  to  the  I'ustmly  of  the  bishop,  who  ap- 
iiiitt-'l  -iiii>'  'li'rk  iin'K'r  liiin  lo  ins|io<'t  [he  abuse  of  them  more  narrowly;  and 
D-v  ibi-  i.ttirer.  tli<>ii;:li  iKiw  usnally  u  layniun.  in  calle<]  the  clerk  of  the  mar- 
-t  ■!,  1 1  ili.v  lio  not  ;ii'eonliii<;  t<i  the  xtunitiinl.  then,  bei^ides  the  punishment 
in--  |i-iriy  lpy  tin.',  ili.'  \veii;lits  iiiid  measures  ibeinitelvcH  ought  to  be  burned. 
1,1-  ,-  the  nio-.[  inferior  lonn  <if  eriminal  jurisdiction  in  ihc  kingdom:  though 
f  i.l.j.'.i-  oI'  it-  iin'riinri  were  eitleeined  nniong  the  Komanitof  Hueli  importance 
(he  piiMic  lliitt  liny  were  iiimniilted  to  lliv  care  of  some  of  their  most  (ligni- 

II    Tli-Ti-  iire  !i  few  ntliir  criminal  c -tu  of  greater  dignity  than  many  of 

t-^-.  I'Ut  of  II  niore  loiiliued   iiinl  jiarliiil  jiirisdietii'n  ;  extending  only  to  some 
irti-iilar  [ihices  wliieli   the  roval  t'avoiir.  coiitinned  bv  act  of  iiarliumont,  has 

-tii.-ui-K-'l  I'V  III.'  hrivil,.i,',.'..r  liiivini:  iieniliar  i-ourtrt  of  their  own  for  the 


>1  (' 


im"i  )>y  liip  irninci  jury 


iiilinKorBpiuidJury:  anil  s  woman 
liitHtnnl  eliild  may  be  found  goilljr, 
iit'i-nl  ilH  birth,  there  beinji  no  dia- 
Liiiiiion  and  a  bill  of  indictment  r«- 
.  :<71.  KuM.  A  R7.  C.  0.  240,  8.  C.;} 
innuest,  ih«  Jurors,  and  not  bumIj 
liiil>.  Cor.  W. — Chittt. 
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punishment  of  criinos  and  inisdemeHnoara  ftrieing  within  the  bonnda  of  thri 
oognizuDce.  Theso,  not  being  iinivereully  dispersed,  or  of  generul  nsc,  m  tt 
former,  but  confined  to  one  spot  as  well  as  to  a  dctenniuato  Bj)eciea  of  euuMi 
may  be  denominated  private  or  special  coorta  of  criminal  jarisdicliou. 

1  speak  not  here  of  ecclesiastical  courts,  which  puniuh  spiritaal  fiins,  nlhl 
than  temporal  crimes,  by  penance,  eontrition,  and  excommunication,  pn>  «iM 
ammw,  or,  which  is  looked  upon  as  equivalent  to  ail  the  rest,  by  a  anm  4 
„q^,. ..  *money  to  the  officers  of  the  court  by  way  of  commutation  of  pcnanOli 
"'  ■'  Of  these  wc  discoursed  aufflciently  in  the  preceding  book. (A)  I  um  nuV 
speaking  of  such  courts  as  proceed  according  to  the  course  of  the  Gommun  la*J 
which  is  a  stranger  to  such  ouaccouDtablD  bartering  of  public  justice. 

1,  And,  first,  the  court  of  the  lord  steward,  trt'isurtr,  or  comptroller  of  tj. 
king's  householdij,)  was  instituted,  by  statute  S  lien.  VII.  c.  14,  to  tuqaireof 
felony  by  any  of  the  king's  sworn  servants,  in  the  check-roU  of  the  honsi-bi>l^ 
under  the  degree  of  a  lord,  in  confederating,  compassing,  conspiring,  m 
imitgining  the  death  or  destrnction  of  the  king  or  any  lord  or  otbor^  li' 
majesty's  privy  council,  or  the  lord  steward,  trcaBurcr,  or  comptroller  of  tk 
king's  house.  The  inquiry,  and  trial  thereajMn,  must  be  by  a  juiy,  »ccordill| 
to  the  course  of  the  common  law,  consisting  of  twelvu  sad  men  (that  is,  soMr 
and  discreet  persons)  of  the  king's  household. 

2.  The  court  of  the  lord  steward  of  the  king's  household,  or  (in  his  absonco')  of 
the  treasui-er,  comptroller,  and  steward  of  the  vujrahaisea,(k)  was  erected  i>j 
statute  33  I£en.  Vlll.  c.  12,  with  a  jurisdiction  to  inquire  of,  hear,  and  datvt- 
mine  all  treasons,  misprisions  of  treason,  murders,  manslaughters,  blixxlBLed, 
and  other  malicious  atrikings,  whereby  blood  shall  be  shed  in  or  wilbiu  the 
limits  (that  is  within  two  hundred  feet  from  the  gate)  of  any  of  the  nittiirr* 
and  houses  of  the  king,  or  any  other  house  where  the  royal  person  shall  abide. 
The  proceedings  are  also  by  jury,  both  a  grand  and  a  petit  one,  an  at  I'omnioii 
law,  taken  out  of  the  officers  and  sworn  servants  of  the  king's  liuust^hold,  Tb« 
form  and  solemnity  of  the  process,  particularly  with  regai-d  to  the  execnlion  "f 
the  sentence  tor  cutting  off  the  hand,  which  is  part  of  the  pnnishmi-nt  lor 
shedding  blood  in  the  king's  court,  are  very  minutely  set  torth  in  the  said  »taluu 
33  Uen.  VlII.,  and  the  several  offices  of  the  servants  of  the  household  in  a<><l 
•277n     ^^^^^  ^^'^^  execution  are  'described,  from  the  sergeant  of  tbit  woi»l- 

-1  yard,  who  furnishes  the  chopping-block,  to  the  sergcant-^irHcr,  vHo 
brings  hot  irons  to  sear  the  stump.'* 

8.  As  iu  the  precedins  book(/j  we  mentionwi  the  courts  of  the  two  tmi- 
versities,  or  their  chancellors'  courts,  for  the  redress  of  civil  injuriffs,  it  wUl  itut 
be  improper  now  to  add  a  short  word  eoncerniug  the  jurisdiction  of  lb«ir 
crimii.al  courts,  which  is  equally  large  and  extensive.  'Hie  chanecllor's  coort 
of  Oxford  fwith  which  univerwlty  tJie  author  bath  boon  chiefly  etinveraanl. 
ttiough  prooably  that  of  Cambridge  hath  also  a  similar  jurisdictiou)  bath 
authority  to  determine  all  causes  of  property  wherein  a  privileged  tienxm  i> 
one  of  the  parties,  except  only  causes  of  freehold ,  and  also  all  crimiBat  offencw 
or  misdemeanours  under  the  degree  of  treason,  fclimv,  or  mayhem.  The  pf*- 
bihilion  of  meddling  with  freehold  still  continues;  tiut  the  trial  of  (rvuMin, 
felony,  and  mayhem,  by  a  particular  charter,  is  committed  to  the  univprsiiy- 
jurisdiction  in  another  court,  namely,  the  court  of  the  lord  high  starttrd  of  tli* 
university. 

For,  by  the  charter  of  7  Jun.  2  Hen.  IV.,  (confirmed,  among  the  rest,  ^y  i!"' 
statute  13  Elis,  c.  20,)  cogniwune  is  granted  to  the  university  of  Oxford  "f  »'l 
indictments  of  trenBons,  insurrections,  felony,  and  mayhem  which  shall  ho 
found  in  auy  of  the  king's  courts  against  a  scholar  or  privileged  person  i  Mi 

CI  Sm  Uuk  Ul.  (.  01.  cmM    iniLP.r.T. 


"Tb«  3  H«in.  VII.  o.  14  i»  nholiv  repealed  by  the  9  Geo.  IV.  c.  SI,  m  b  aho  ite  U 
Hen.  VIH.  0.12.  part  of  s.  6  to  s.  IH.  relalinu  to  Ihis  iiutgtK-t.  Th«  twocourU  niMitiao-'l 
in  the  text  may  now,  therefore,  be  ccinvidered  as  no  longer  (udkUtig,  Tbajr  bail  h" 
many  yeara  been  utterly  disused. — Cpittt. 
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they  «re  to  b«  tried  before  the  high  steward  of  the  rniivereity,  or  hia  deputy, 
who  is  to  be  nominated  by  the  chancellor  of  the  university  for  the  timb-oeing. 
Bat  when  his  office  is  called  forth  into  action,  snch  high  steward  most  bo  Ap- 
proved of  by  the  lord  high  chancellor  of  Kngland ;  and  a  special  commiuion 
under  the  grrat  seat  is  given  to  him  and  others  to  try  the  indictment,  then 
depending,  according  to  the  law  of  the  land  and  the  privileges  of  the  said 
nDivcnity.  When,  therefore,  an  indictment  is  found  *at  the  aaeises,  or  i-MTg 
elsewhere,  against  any  scholar  of  the  university,  or  other  privileged  '- 
person,  the  vice-chancellor  may  claim  the  cognisance  of  it ;  and  fwhen  claimed 
in  due  time  and  manner)  it  ought  to  be  allowed  him  by  the  jnagea  of  aasis*: 
and  then  it  comes  to  ho  tried  in  the  high  steward's  court.  But  the  indictment 
muHt  first  be  found  by  a  grand  jury,  and  then  the  cognizance  claimed;  for  I 
take  it  that  the  high  steward  cannot  proceed  originally  ad  inquirendum,  but 
only,  alter  iiiquent  in  the  commiin-law  courts,  ad  aadiendum  tt  determinandum. 
Much  in  the  same  manner  as  when  a  peer  is  to  be  tried  in  the  court  of  the  lord 
high  steward  of  Great  Britain,  the  indictment  must  first  be  fonnd  at  the  aaaiaes 
or  in  the  court  of  king'n  bench,  and  then  (in  conseqnence  of  a  writ  of  fiotio- 
rari)  tmnsmittetl  to  he  flnully  hoard  and  determined  before  his  grace  the  lord 
high  Btcwiird  and  the  pecr8. 

When  the  cognizance  in  ho  allowed,  if  the  offence  be  inter  minora  crimina,  or 
a  miMdemcanour  oidy,  it  in  tried  in  the  chancellor's  court  by  the  ordinary  judge. 
But  if  it  be  tiir  tresitnn,  felony,  or  mayhem,  it  is  then,  and  then  only,  to  ao 
dett-rmined  bi'tbre  the  high  steward,  under  the  king's  special  commission  to  try 
the  sume.  The  ]>roceM  of  the  trial  is  thin.  The  high  sncriff  iiwues  one  precept 
to  ih.-  -lurilT  of  the  ouiily,  who  ihen-iii.on  returns  a  iMinel  of  eighteen  free- 
Ik.I.I.t-;  ami  JiiiolU.T  i>re(-«-|.l  t»  the  t.r'lvl!<  of  llie  iinivcrsily.  who  thereupon 
rt'liini  a  ji:iiiol  ut'  eighloeti  miitriculatod  liivmcn,  "/utrtw  pricitigio  iiniverMtatis 
g,iu-l.i,i^.-<  :■■  aii.l  liy  a  jury  ll.rmed  de  malU-Uilf.  half  of  frei-holders  and  half  of 
)niilric'iil;ii.-.l  [Hn^oiis,  is  the  indictment  to  be  tried;  and  that  in  the  guildhall  of 
ihr  lily  111  Uxiuni.  And  il' txecnlion  be  newtmiiry  to  l>e  awarded,  in  conso- 
qufiicf  III'  liiiiliii;:  the  imrly  Kuilly,  the  cheritT'of  the  connlv  mu»t  execute  the 
uriiv<r^jt\--iir.>e.'>-*;  In  wliicli  he  i^'unnually  Wund  by  an  oatli. 

•1  liave  hnn  the  nion;  minute  in  dewrihing  these  proceedings,  as  r«9-o 
ih,n-  ha-  hai-i.ily  I.evii  no  occasion  to  reduce  ihom  into  practice  for  L  ^'^ 
iiKirc  tliari  it  ii'iitiirv  past,  niir  will  it  [K-rhajis  ever  be  thought  advisable  to 
nvivi'  iK.iii;  tliiiiij,'li  il  is  not  a  right  tliiU  inen-ly  rests  in  scn'iitig  or  thcor)',  but 
h-d-  jiTimrlv  (illen  hei-ii  carried  into  cxeeiiliiin.  There  are  many  inula  nce»— 
(ue  li.  Ih.  riii.'[i  (it*<[ii.eii  Kli/.alieth,  two  in  that  of  James  the  First,  and  two  in 
tli;il  III  t  liaile^  the  l-'ir-t — wliere  indictmt'iils  for  murder  have  been  challenged 
ly  ilu-  vi.e-.l,uiic<lliir  al  llic  .issi^es.  an<l  alterwards  tried  K-lore  the  high 
"['.Hard  liv  jury.  The  i<.innii,"i(.n8  under  the  great  seal,  the  sheriffs  and 
U.jvi  ■%  |ia[nl*.  anil  all  the  oilier  [iroeeediiigs  on  tlie  trial  of  the  several  indict- 
ifi-'Nl?  are  ^Iill  txlant  in  the  archives  of  that  university. 
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■Wr  are  next,  ace.iniirii:  In  the  j.lan  I  have  laid  down,  to  lake  into     r».,^Q 

■  rl.T  |..  Ihe  jiiihi-linient  nf  ntreme-.  Tlie*e  Hre  plain,  easy,  and  regular;  the 
la*  ni.t  adiiiilling  unv  Hiu.-iis  as  in  civil  i;in-< ■-.  to  take  idact'  where  ihe  life, 
Ilie  liU-rly.  and  the  -alely  .<l'  the  siihject  are  iimre  ilnniediately  Imjught  into 
j*"'pordv.  And  these  pnu'eedin^s  are  divi>ilile  into  two  kinds,  gummarg  and 
rrytlitr ;' f>(  the  fi)niier  of  whiili  1  shall  briefly  xjieak  before  we  enter  upon  th« 
Uttrr,  which  will  rc'inire  a  more  Ihonnigh  and  )>articu lor  examination. 
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By  a  summary  proceeding^  I  mean  principally  snch  as  is  directed  bj  sevenl 
acts  of  parliament  (for  the  common  law  is  a  stranger  to  it,  tinless  in  the  case  of 
contempts)  for  the  conviction  of  offenders  and  the  inflicting  of  certain  penalties 
created  by  those  acts  of  parliament.'  In  these  there  is  no  intervention  of  a 
jury,  but  the  party  accused  is  acquitted  or  condemned  by  the  suffrage  of  such 
person  only  as  the  statute  has  appointed  for  his  judj^, — an  institution  designed 
professedly  for  the  greater  ease  of  the  subject  by  doing  him  speedy  justioe,  and 
*2Hl'\  ^y  "^^  harassing  the  freeholders  with  frequent  and  troublesome  attend- 
^  anccs  to  try  every  minute  *offence.  But  it  has  of  late  been  so  fu 
extended  as,  if  a  check  be  not  timely  given,  to  threaten  the  disuse  of  our  admi- 
rable and  truly  English  trial  by  jury,  unless  only  in  capital  cases.*    For, — 

I.  Of  this  summary  nature  arc  all  tnals  of  offences  and  frauds  contrary  to  the 
laws  of  the  excise  and  other  branches  of  the  revenue,  which  are  to  be  inquired 
into  and  determined  by  the  commissioners  of  the  respective  departments,  or  bj 
justices  of  the  peace  in  the  country;  officers  w^ho  are  all  of  them  appointed  and 
removable  at  the  discretion  of  the  crown.  And  though  such  convictions  are 
absolutely  necessary  for  the  due  collection  of  the  public  money,  and  are  a  species 
of  mercy  to  the  delinquents,  who  would  be  ruined  by  the  expense  and  delay  of 
frequent  prosecutions  by  action  or  indictment;  and  though  such  has  usaally 
been  the  conduct  of  the  commissioners,  as  seldom  (if  ever)  to  afford  just  grounds 
to  complain  of  oppression,  yet  when  we  aguin(a)  consider  the  various  and  almost 
innumerable  branches  of  this  revenue  which  may  be  in  their  turns  the  subjects 
of  fraud,  or  at  least  complaints  of  fraud,  and  of  course  the  objects  of  this  sum- 
jniiry  and  arbitrary  jurisdiction,  we  shall  find  that  the  power  of  these  officers  of 
the  crown  over  the  property  of  the  people  is  increased  to  a  very  formidable 
hei<Tht. 

II.  Another  branch  of  summary  proceedings  is  that  before  justices  of  the  peace, 
in  order  to  inflict  divers  petty  pecuniar}*  mulcts  and  corporal  penalties  denounced 
by  act  of  parliament  for  many  disorderly  offences,  such  as  common  swearing, 
drunkenness,  vagrancy,  idleness,  and  a  vast  variety  of  others,  for  which  I  mnrt 
refer  the  student  to  the  justice-books  formerly  citcd,(6)  and  which  used  to  be 
formerly  punished  by  the  verdict  of  a  jury  in  the  court-lect.  This  change  in 
the  administration  of  justice  hath,  however,  had  some  mischievous  effects;  as,— 
1.  The  almost  entire  disuse  and  contempt  of  the  court-leet  and  sheriff's  tonni, 
the  king's  antiont  courts  of  common  law,  formerly  much  revered  and  respected. 
4c.><^.>-i     *-•  The  burtlieiisonie  increase  of  the  business  of  a  justice  of  the  peace, 

"'  "-'  which  disfou ratios  so  many  gentlemen  of  rank  and  character  from  act- 
ill!?  in  the  commission,  from  an  apprehension  that  the  duty  of  their  office  would 
take  up  too  much  of  that  time  which  they  are  unwilling  to  spare  from  the 
ncccssarv  concerns  of  their  families,  the  imni'ovcment  of  their  under8tanding^ 
and  their  cngatj:eincnts  in  other  services  of  the  public.  Though  if  aW  gentlemen 
of  fortune  had  it  both  in  their  j)ower  and  inclinations  to  act  in  this  capacity, 
the  business  of  a  justice  of  the  peace  would  bo  more  divided  and  &11  tne  K4* 
heavy  upon  individuals;  which  would  remove  what  in  the  present  scarcity  of 
magistrates  is  really  an  objection  so  formidable  that  the  country  is  gre'atlr 

(•)  Sin.  iN..k  I.  invtH  :ii!>.  Ac.  (»)  Umlianl  aad  Boni. 

*  As  to  suniiiiary  procc^odinjis  in  pMioral,  and  the  dispraition  of  the  courts,  especially 
whorc  no  a]»]»c:il  is  ^ivcii.  to  n-cniiro  a  striot«*r  accuracy  than  is  ewential  in  other  c««ei 
where  there  is  a  trial  hy  jury,  ^i'e  I  Stra.  »'i7.  Burn,  J.,  tit.  Convictions.  1  East,  W),  U"»o, 
5  M.  &  S.  I2nr,.    1  Chitty  nn  (lame  Laws  \S[)  to  22:i.— CniTTT. 

'^  As  to  couvictifnis  in  ^'eiieral,  ami  the  ionns.  sec  Paloy  on  Convictions.  Boscawpn  on 
Convictions.    Hum,  ,1.,  tit.  ( '<>nvi<'tions.    Chitty'R  Game  Law,  vol.  i.  1K9  to  223,  and  toI.  iii. 

'M  to  l;>l2. ClIITTV. 

*Soe  oh^jcrvations.  Burn,  J.,  tit.  Conviction**.  1  East,  649,  Hence  it  has  been  a  doc- 
trine that  a  <litVercnt  rule  of  evidence  as  to  the  fitrictnos8  of  proof  should  be  r«quiiiHl  in 
the  case  of  proceediiifrs  on  a  summary  informntion  than  in  an  action,  (see  1  East,  64V^:) 
lnit  that  doctrine  now  seems  to  liave  ]»e«'n  ])roi>erly  ovitniled,  (1  East,  655.  1  X.  i  !^ 
2iH):)  for  if  the  legislature  has  thou^iht  fit  to  intrust  magifttratea  or  other  inlerior  jnrit- 
dictions  with  tho  decision  in  certain  mnttors,  their  ])roeeedingi  ought  to  be  goferncd  bf 
the  name  rules  of  ovi<lencc  as  atlbct  suiiorior  courtd.^-CuiTTr. 
532 
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obltgod  to  any  gentleman  of  figure  who  will  undertake  to  perform  that  duty 
which,  in  conitoqucnce  of  lile  rank  in  lite,  he  owea  more  peculiarly  to  bit  ootiiitr|r. 
llowever,  thin  batkwardneM  to  act  aa  magiBtrates,  ariain^  greatly  from  thia 
incrcaiw  of  uiumury  juriadiction,  is  productive  of,— 8.  A  third  mischief^  which 
ia,  that  this  u-uHt,  when  slighted  by  geutlemen,  falls  uf  cotine  into  the  hands  of 
tboHi!  who  are  not  so,  but  the  mere  tools  of  office.     And  then  the  extensiva 

Kiwcr  of  a  juHtico  of  the  peace,  which  even  in  the  hands  of  men  of  honour  is 
ghly  formidithio,  will  be  prostituted  to  mean  and  scandaloae  purposes,  to  the 
low  endti  of  Aelfiah  ambition,  avarice,  or  personal  resentment.  Ana  from  these 
ill  I'unHfiiUi'iH-cH  wc  may  collect  the  prudent  foresight  of  our  antient  lawgivers, 
who  Butl'ured  neither  tao  property  nor  the  puoisnment  of  the  subject  to  be 
deti-rminud  by  the  opinion  of  any  one  of  two  men ;  and  we  may  also  observe 
the  not-eenily  of  nut  deviating  any  farther  from  our  antient  conatitntion  by 
ordaining  new  gvonalticB  to  be  inflicted  upon  summaTj  convictions.* 

The  prot^HM  uf  thei<e  summary  convictions,  it  must  be  owned,  is  extremely 

r^-dy.    Thouf^h  the  courts  of  common  law  have  thrown  in  one  check  upon 
m  by  making  it  necessary  to  summon  the  party  accused  before  he  U     r^ogS 
'condemned.    Tliis  ia  now  held  to  be  an  indispensable  reqDiBite,(c)  though     '■ 
the  juHticcH  long  ittruggled  the  point;  forgetting  that  rule  of  natural  reason  «x- 

"  Qui  gtatuil  aliquid,  parte  inaudita  altera, 
Aequum  licet  slatuerit,  haud  acquut  fuit:"* 

CIMk.  111.    1  Lord  lafB.  14l)t. 

■  I'til'-— 1  n  jHiwi'r  nf  n[>iM-»l  be  <'S]irpiu"ly  pven  liy  the  Ipfn'ln'urei  there  is  no  app«>l,  (6 
(li-[.  .')14.  wifflitw.  'i2.  4  M,  A  S.  4:21.)  Hs  in  jiroceodintn  Hgunxt  unqualified  persons  in 
It. I'  tiMiiK-l^m-.  1^  T.  li,  :^lx.  iimi-  0;)  l>ul  the  iwny  lias  in  |ci-iienl  &  ri^ht  to  a  oertiorsii, 
lo  ti'ini'v.-  till-  riiiivii'iiiiii  inl'i  ili<-  timrt  of  Kiiift's  Bench,  unl««a  that  right  be  expreuljr 
tjki-ii  iiH^iy,  "  ■[".  it.  M2.  itiit  thoufili  it  kthim  to  l>o  a  principle  that  an  appeal  ought 
t:i  N.  |.ri-.rv.-.l  in  i;l->'s  ivIi.tp  iIii-  oi-riioniri  in  taken  awAy.  yel  in  many  casea,  although 
tliiri'  1--  lui  ii]i;h'.i1.  \i-i  till-  riTlioniri  i^  ■'.ipmu'ly  taken  away.  Per  Lord  Uansfietd, 
l>"Li,'L  ■'•■'■'2.  II  II  ■'luliilt'  iiiiili<>ri7.iii(>  a  (uniniarv  I'dnviclion  before  a  magislrale  pve  an 
ai';-  j|  III  t[i<'  -i-xiiiii.^.  nliiiiirc  ilirii'liil  |o  iiiiir  nild  .ftwiZ/y  determine  I  he  matter.  Ihiadoea 
ti.>[  i.ik.-  .iH.ii  ihi-  iiTii'inri  ''vvii  HltiT  sucli  an  a)ii>eAl  maile  and  ilelennined;  and  lord 
K-'ii>'<ii  -111' I.  "  I'll''  ''iTlioriin.  l»-iii|c  a  lieiii-Bcial  writ  for  the  Bubjcct,  could  not  bo  taken 
■  x.ti  >t  iiliuiii  i..\|Ti'— 1  ivi>riU.  ami  lie  ihoutrlit  il  wan  mui^h  (o  be  lamented  in  a  variety  of 
i-.i-  ■  I  li.il  II  w.L-  1  iki'ii  iiwiiy  lit  nil."  H  r.  K.  '>i-l.  Where  an  apjieal  is  given,  ihe  ma^a- 
if.ir...  -l.i.uM  iii:iki-  kiniHii  111  ilii' rmivieteil  party  his  rifihl  to  appeal,  but  if  he  decline 

i|  I'ulinu  iii''y  'I  mil  p>  on  to  iiifurm  liiin  of  the  iiecetuary  nlejis  to  be  token  in  order 

'.<  .i|.|>.-.il  .'.  M.  3l  S.  4'M.  I'ihiii  nil  ap|H>iil  the  ini^ti^lratui  are  Ifound  to  receive  any 
(r^-(i  ,-ml.iiii'.  iililiiiiiuli  iii>i  ieiiili-r<il  I'li  ihe  furtner  hearing.     3  U.  tS.  1113. 

I'l'.ii  ;i  I-.  riiiiniri  Uii'  i'i>tivii'tiiiii  iif  ilie  iniigi^lrHle  ia  remove))  into  the  luperior  court, 
).ui  Iti'ti'  I-  iiol  I II'  II]  "111  Hii  iijiJ'imI  1  Hiiy  relii'Hring  of  Ihe  evidence  or  merit*;  anil  the 
I'.iiri  .  .Ill  iiiil>  K-'k  io  ill''  tiirrii  iil'  iIk'  rimviriiiin  and  Kee  from  that  whether  or  not  the 
[.»rTv  lia.-  U-.'ii  l.'jr.illv  I'liiiviil.'il.  nml  ihe  eerliorari  therefore  ojieratea  in  the  nature  of  a 
>r:l  "I  -rt'T.  iiTi'l  ii»  .'Mriii-ii'  ol.|.-.'lii.ii  in  llir  proeeedinn  can  be  taken.  6  T.  K.  37S. 
-  f   K   V.Hi.    ll'ili.-r.'ti>r>'Iliv  tii:i;;i~Ir.i(<'.  in  onler  to  miKlain  liin  conviction,  ahould  miaatate 

'.11-  '  vi'l'iii'-'  ••!■  iiihi-r  [<i iiliiiji  In-rnre  hini.  the  retiKily  in  by  motion  founded  on  affl- 

'•t\.t'  !•.  til.'  I'.iiit  I'f  KiiiL-'~  l^'iK  II  ("T  a  rule  tor-how  raUM- why  a  niandamus  ahould  not 
1...1...  r—|iHriiiL-   111'-   iii:i:;i-inile  lo  •late  llif  whiile  nf  the  evidence  aildui-cd  before  him 

If  iT'- nilliill^  Mil  — (.11-'  niiiii'rLil  vviih'iii-e  he  Hill  lie  ^ul>Ject  to  a  criminal  information  or 

^  II.'  hIi.'  ili'''i<l'-'  II  r.i><'  iviiliniit  li>-nriii|;  lioih  (lartien.  tboufib  hi*  deeiaioo  may  be 
n-i.  I-  l.iiii-'lf  uii.|ii-i.">Oii.'li  i-  ti'liipieil  aiH  pritieipleof  law  by  l»rd  iiiit.  in  11  Co. 
1:>  )..  ri  .\  >iiiiiiiii>ii-<  1'^  iiiili'-|ieii''ii1'lv  rei[iiir''il  in  nil  )>enBJ  proceeding*  of  a  nimman 
n.Nit-  l.>  Jii-li<.~.  ■■(  |~'ii.'e.  |{.'\  >•  liyer.  I  .-silk.  lH|.  f.  Mud.  41 .  and  aee  the  cu«a  oof- 
^-  i-hI  III  ^  M'^l.  l.'il.  Ill  it'"  ■!  I.  It  !■  ib^liiri'"!  hv  lyinl  AVayiw  to  be  an  invariable  rule  of 
Urn.  .  K-x  ".  Hoiiii,  or.  K.  l<.'S;i  mill  ii  U  HlHieil  l.y  Mr.  .-Vrj.  Jla^tun  to  be  implied  in 
ih-  .i.ii-iru.  (Ion  of  nil  |..-iinl  ^Miiit.".  I  Hal.  I',  ('.  4JU.  Sojealoun  is  the  law  to  enforce 
till*  njuiial'li-  rule  tlut  tile  iieuli'et  i>f  ji  l>y  a  jiiHlife  in  pmeecding  Bummarily  without  a 
pfTtiou*  ■uNiuiunx  Ii>  the  |iarly  lnix  U'eii  treated  a«  a  miiidemeaiiour,  proper  for  Ibe  inUl^ 
Ureneeof  the  court  of  Kintt'i  ll-iieli  by  infortnation.  (Res  ».  Venablea,  2  Lord  Rtjm. 
lit/:.    Uex  ».  Simpfon,  1  .Siru.  4ii.    Kex  it.  Allington,  id.  6TD;)  which  has  been  | 
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Book  IV. 


A  rule  to  which  all  municipal  laws  that  are  founded  on  the  priuciplcs  of  justioi 
have  strictly  conformed :  the  Boinan  law  requiring  a  citation  ut  the  lo&at ;  and 
our  commou  law  never  suffering  any  fact  (either  civil  or  criminnl)  to  be  tri«<l' 
till  it  has  previously  conipellod  an  appearance  by  the  porty  concerned.  AWei 
"  'i  summons  the  magii^trule,  in  summary  proceedings,  may  go  on  to  esamiirt 
:  or  more  witneases,  tia  the  statute  may  require,  upon  oathj'  and  then  makft 


upon  aflidiivitB  of  Ihe  fact.  Re.x  «..  nm-wood,  2  Stra.  1088.  3  Burr.  1710,  17C8.  Heir* 
Conetiihlp,  7  D.  t  H.  6(33.  3  M.  C.  4H8.  Ab  this  is  a  privilege  of  common  right  which  t*- 
quiri»  no  spevial  provision  to  entitle  the  derendant  to  the  itdvnnta^e  or  it,  so  it  auii)<4 
be  taken  awRy  b;  any  custom.  Rex  tia,  Cambridge,  (Universily.)  8  Mod.  163,  Vpmt  ■ 
sufficient  information  properly  laid,  the  luagistrHies  are  bound  lo  i^ue  a  sirnimoiw  Mt4 
proceed  to  a  hearing,  and  if  they  refuse  to  do  so  will  be  oompelled  by  mandamus.  Rel 
vi.  Benn,  6  T.  R.  195.  The  summons  should  be  dirwled  to  the  parly  against  whom  tha 
charge  is  laid,  and  should  in  general  be  signed  by  the  justice  himwlf  by  wliom  it  ii  i*- 
sued.  Bejc  vj.  Stevenion,  2  East,  305.  Wliere  a  particular  form  of  nolii-e  is  preiturib«d 
by  the  act,  thnt  must  be  strictly  pursued.  Rex  tw,  Croke,  Cowp.  30.  The  intoniion  of 
"  ■  summons  being  to  otford  the  person  aceused  the  means  of  making  hii  diilenoc  it 
>uld  contain  the  substance  of  the  charge  and  fix  a  day  and  place  for  bis  ap]iearanc«v 
allowing  a  sufficient  time  for  the  attendance  of  himself  and  his  wi(ne»M«.  U«x  iw.  Job» 
aon,  1  Slta.  200.  A  summons  to  appear  immediately  upon  the  receipt  thvreor  haa  h 
thought  insufficient  in  one  case,  2  Burr.  OKI,  In  another,  an  objection  mad«  lo 
summons  that  it  was  In  oppear  on  the  same  day  was  only  removed  iJy  the  fkct  of  Iha  d»- , 
fendant  having  actually  appeared,  and  so  waived  an^  irreguhirity  in  the  noticv.  Bex  ok 
Johnson,  1  Stra,  261.  It  is  equally  necessary  that  it  should  be  lo  apjtear  at  a  place  est-* 
tain :  otherwise  the  party  commits  no  default  by  not  appearing:  and  the  magistrate  caniwt 
proceed  in  the  defendant's  absence  upon  a  summoni  defective  in  Iheee  parlioulan  with- 
t  making  himself  liable  lo  an  information.  Rex  vt.  Simpson,  1  Stra.  46.  It  has  be* 
iide  a  question  whether  the  service  of  the  summons  must  be  pctamat.  It  eeems  ia 
general  necessary  thnt  it  should  be  so.  unless  where  personal  service  is  exprenly  dt«|>eiu«A 
with  by  statute.  Parirr.  C.  J.,  was  of  that  opinion.  10  Mod.  345.  And  (be  provi*inar 
Specially  introduced  into  many  acts  of  parliament  to  make  a  wrvice  at  the  dw«IiiD| 
house  sufficient,  eeem  to  justify  the  inference  that  the  law  in  other  cases  is  understoM 
to  requirea  service  upon  the  person.  Where  personal  service  ix  not  necevsary,  leaviasfl 
copy  at  the  house  is  sufficient,  (Rex  vi.  Chandler.  14  East,  208 :|  and  the  delivery  mn-M 
to  u  peNon  on  the  premises  apparently  residing  there  as  u  servant.  Id.  ibid.  Tbesa 
rules  apply,  however,  only  to  those  rases  where  the  defendant  doea  not  in  faclappMri  foe 
if  he  Rotualiy  appears  and  pleads,  tliere  is  no  longer  any  question  upon  tho  lumciencyar 
regularity  of  the  summons,  1  Stra.  201.  Paley  on  Convictions,  2d  ed.  by  I>owling.  SI.  SLt 
— Chittv. 

'The  magistrate  has  in  general  no  authority  to  compel  the  etiendanee  of  wJtnnaieiftl 
the  purpose  of  a  summary  trial,  unless  where  it  is  speolally  given  bjr  act  of  parliamenl 
This  in  many  cases  has  been  done;  and  in  sundry  acta  the  provision  is  accompani««l  wid 
a  penalty  on  refiisol  to  attend  for  the  purposo  of  being  examiniMl.  It  si^onw  iwrcod  tlW 
the  examination  of  witnesses  must  be  upon  oath,  and  that  no  legal  conviotKin  nui  bl 
founded  upon  any  testimony  not  so  taken.  There  is  a  difference  in  the  fnannar  in  whid 
Ihe  acta  are  worded  in  regard  to  the  mode  of  examination  to  be  pursued :  for  whiln  soul 
acts  expressly  mention  the  leslimony  of  witnesses  oaoafA,  others  in  gf<neral  lerms  autlidl 
lie  the  magistrate  to  Aear  and  dcUrmine,  or  to  convict  or  give  judgment  an  At  icDaMuwial 
0^  vntnrna  without  noticing  the  oath.  But  such  general  exprewions  seem  in  Ip^I  rae 
■truction  necessarily  to  refer  to  the  only  kind  of  Instimony  known  to  Ui«  hiw.  tutnely 
that  upon  oath.  "  For,"  says  Raltoii,  -'in  all  coses  wherreoever  any  man  is  anlboriMvl  « 
examine  witnesses,  such  examination  shall  be  taken  and  construed  lo  be  a*  the  Uw  nill 
9.  upon  ooth."  Dalt.  c.  0,  s.  6;  and  see  id,  o.  US.e.  104;  Plowd.  12.b.i  I.ainb.  5I7i 
'irie  Aldridee^  4  D.  A  R.  8;i ;  2  M,  C.  120 ;  Rex  vi.  Qloesopp.  4  B,  &  A.  016 :  Palry.  1 
1.  Allhou^i  no  mode  of  examination  be  pointed  out  liy  the  stalutea  giving  j«n*di 
tion  over  the  oBrince.  yet.  as  juslice  requires  that  the  accused  should  be  canlWnUid  wi 
the  witnesses  against  him  and  have  an  op|iortunity  of  eross-exaininatioii,  it  i>  r>o<ltitti 
by  law,  in  the  summary  mode  of  trial  now  under  oonsideralion,  that  the  erMemw  ai 
depositions  should  bo  taken  in  the  presence  of  Ihe  defendant  where  b«  appMra.  F 
though  the  legislature,  by  a  summary  mode  of  inquiry,  inteniled  to  «ibetilUt«an<NVS 
peditious  process  for  the  common-law  method  of  trial,  it  could  not  deaign  to  (Uapen 
with  the  rules  of  justice  as  far  as  they  are  eompalibic  with  tho  mctbotj  adopted,  tnitm 
it  may  be  useful  upon  this  occasion  lo  notice  the  general  maxim  whirfi  baa  }m*u  Ut 
down  as  a  guide  to  the  eonduct  of  magistrates  in  regulating  all  tlifir 
,  namely,  that  "acts  of  parliament,  in  what  Uiey  are  aileut,  ■ 
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his  conviction  of  the  offender  in  writing:  upon  which  he  OBiudly  iseaeshis  war- 
rant either  to  apprehend  the  offender,  in  case  corporal  paniahment  is  to  be  in* 
llicted  on  him ;  or  else  to  levy  the  penalty  incurred  by  cuatreaa  and  aale  of  his 
goods.  This  ia  in  general  the  method  of  sammary  proceedings  before  a  jostice 
or  juKtices  of  the  peace ;  but  for  particulars  we  must  nave  recourse  to  the  several 
statuteH  which  create  the  offence  or  inflict  the  punishment;  and  which  usually 
chalk  out  the  method  by  which  offenders  are  to  be  convicted.*  Otherwise  they 
fail  of  course  under  the  general  rule,  and  can  only  be  convicted  by  indictment 
or  information  at  the  common  law. 

III.  To  this  head  of  summary  proceedings  may  also  be  properly  referred  the 
method,  immeniorially  used  by  the  superior  courts  of  justice,  of  punishing  con* 
tempts  by  attachment,  and  the  subsequent  proceedings  thereon. 

Tbe  contempts  that  are  thus  punished  are  either  direct ,  which  openly  insult 
or  resist  the  powers  of  the  courts  or  the  persons  of  the  judges  who  presicto  therSi 
or  else  are  consequential,  which  (without  such  ffross  insolence  or  direct  r^ogi 
opposition)  '^plainly  tend  to  create  a  universal  disregard  of  their  author-  ^ 
ity.  The  pnncipal  instances  of  either  sort  that  have  been  usually(^  punish- 
able by  attachment  are  chiefly  of  the  following  kinds:  1.  Those  oommitted  by 
inferior  judges  and  magistrates  by  acting  unjustly,  oppressively,  or  irregularly 
in  admini8terini^  those  portions  of  justice  which  are  mtrusted  to  their  duitribu* 
tion,  or  by  disobey  ing  the  king's  writs  issuing  out  of  the  superior  courts  by  pro- 
ceeding in  a  cause  aftor  it  is  put  a  stop  to  or  removed  by  writ  of  prohibition, 
certiorari,  error,  supersedeas,  and  the  like;  for,  as  the  king's  superior  courts  (and 
especially  the  courts  of  king's  bench)  have  a  general  superintendence  over  all 
interior  jurisdiotionH,  any  corrupt  or  iniquitous  practices  of  subordinate  judges 
are  c«»nteinntrt  of  that  8U])erinteiKiing  autliority  wliose  duty  it  is  to  keep  them 
within  tlie  hounds  of  justice.  2.  Those  eoinmitted  by  sheriffs,  bailiffs,  gaolers, 
and  other  ortieers  of  the  court,  by  abusing  the  process  of  the  law  or  deceiving 
the  parties;  by  any  acts  of  oppression,  extortion,  collusive  behaviour,  or  culpable 
ne;:le<t  of  duty.  3.  Those  committed  by  attorneys  and  solicitors,  who  are  also 
oftiri-rs  of  the  res|>ective  courts,  by  gross  instances  of  fraud  and  corruption, 
inju.Hiice  to  their  clients,  or  other  dishonest  practice/  for  the  malpractice  of  the 

(')  i  lUwk.  p.  C.  142,  Ic. 


am.rding  to  tho  use  an<l  reason  of  tlio  common  law."  Rex  vs.  Simpson,  1  Stra.  45. 
rill*-' i.  tlHri'for»»,  the  <lvfoii<iaiit  forfeits  this  advantage  by  his  wilful  anuonoe,  he  ought 
to  U»  rall«'<l  u|K>n  to  pK'ad  before  any  evi<lence  is  given.  1  T.  R.  320.  And  the  witnemes 
niU"!  Ih»  sworn  ami  exauiine<l  in  Iiis  presence.  Re.x  vs.  Vipont,  2  Burr.  lir»3.  Or,  if  the 
♦•vj.i.  n.  f  \iiv<  Um«i»  taken  il(»wn  in  his  al»sence  and  is  rem!  over  to  him  afterwArd*,  the 
i«itn*'«>  nni>t  at  th<*  same  time,  unless  the  defendant  u|»on  hearing  the  evidence  should 
conf»*-i  tlie  fact,  I  Hex  vs.  Hall,  1  T.  H.  ^'2^\)  l>e  resworn  in  his  pres*>nce,  and  not  merely 
<-a11.-1  ii|»«>n  to  a^M-rt  the  truth  of  his  former  testimony.  Rex  vs.  Crowther,  1  T.  R.  125. 
Kor  the  intent  (.f  the  rul«»  is  that  the  \vitn<»ss  should  be  subjecte<l  to  the  examination  of 
th*»  d»-f»ndant  upon  his  oatli.  2  Hurr.  1HV3;  and  see  Rex  vs.  Kiddy,  4  D.  &  R.  734;  2 
M.  < '.  •i'^4.  This  rule  is  c<^ntirmed  rather  than  t^ontradioted  by  those  etudes  wherein  con- 
Tirtion**  have  U*en  su>taine<l  without  exi)ressly  alleging  the  evidence  to  have  been  taken 
in  th«-  prt'-it-n*  ♦•  <»f  the  defendant.  Hex  vs.  liiiker,  2  Stra.  1240.  Rex  vs.  Aiken.  3  Burr. 
17*^i.  H»-x  I  A.  Kem}»son,  C«>wp.  241.  For  it  will  be  found  that  in  all  those  cases  the  jud^ 
m«-nt  pr'^^eided  upon  a  pie>umption  eolUn-ted  fn>m  the  whole  conviction  that  the  de- 
f'fi'iArit  w.f«  ni  fiirt  preH«>nt  un<l  did  h<>ar  the  eviden(*e  given,  whieli  was  always  admitted 
\n  U-  n.'i'^^^^arv  to  th»*  rf^ruhiritv  of  the  magistrate'.**  i>ro<H»4M lings.  Rex  vs.  Vipont,  2  Burr, 
11'.;  :  and  -.*♦•'  Hvx  •<.  L<»vat.  7  T.  H.  ir»2  ;  Hex  vs.  Thomi^son,  2  T.  R.  18;  Rex  vs.  Swal- 
Ip^.  .;  T.  H   2>4:   Pah-v.  :VJ,  4<».— Ciiittv. 

'  I  h«— *  a«  tH  have  b^Mii  con-^olidatt-d.  and  the  duties  of  justices  clearly  defined,  bv  the 
•u*tiit*-  11  ^  12  Vict.  e.  4.i.  whi<'h  pn>vid<^s  a  pro«*iHlure  applii*able  to  the  great  minority 
of  « .i-*-s  in  whieh  a  summary  conviction  or  order  may  Ihj  made  by  justices  of  the  peace 
fpui  «»f  >^«-*«ion*. — Kerr. 

*It  i<*  n<»t,  however,  usual  for  the  court  to  interfere  in  a  summary  way  against  an 
attorney  for  a  mere  breach  ot  promise  where  there  is  nothing  criminal.  (2  Wils.  371 ;  and 
M><*  2  Mr>>r**.  *>'••'>.  1  Hingh.  ii>2.  lo.'>:)oron  a^HM>unt  of  negligence  or  unskilfUineat,  (4 
Burr.  2u>».  2  Bla.  Rep.  THO.  l  Chitt.  Hen.  (kU,)  except  it  be  very  fnm,  (Hay,  50,  169;j 
DOT  for  th<>  misconduct  of  an  attorney  indej>ondently  of  his  profession.    But  tee  4  Bi»  A 
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officers  reflects  some  dishonour  on  their  omployerB,  nnd,  if  frequent  or  nnpi 
creates  among  the  people  a  disgust  against  the  courts  UieiiiHt'Ives.  4.  ThM 
committed  by  jurymen  in  collateral  mattoi-s  relating  to  the  discharge  i>f  tii«' 
ofliee,  such  as  making  de&ull  when  summoned,  refusing  to  bo  sworn  oi-  to  gii 
Any  verdict,  eating  or  drinking  without  the  leave  of  the  court,  nn<l  espet-ially : 
the  cost  of  either  party,  and  other  misbehaviour  or  in-egolaritiea  of  n  ^iinlli 
kind;  but  not  in  mere  oxerciae  of  their  judicial  capucities,  as  by  giving  a  fat 
or  erroneous  verdict.  6.  Those  committed  by  witnesses,  by  making  defsHlt  via 
Bummoned,  refusing  to  be  sworn  or  examined,  or  prevaricating  in  their  evideui 
when  sworn.  6.  Those  committed  by  parties  to  any  suit  or  proceeding  hvfon 
*2851  ^^^  court,  as  by  disobedience  to  any  'rule  or  order  made  in  the  progrctri 
-I  of  a  cause,  by  non-payment  of  coet«  awarded  by  the  court  upon  a  molio^' 
or  by  non-observance  of  awards  duly  made  by  arbitrators  or  umpires  after  havinf 
entered  into  a  rule  for  submitting  to  such  de termination, ^«)  Indeed,  tho  atUclH 
meut  for  most  of  this  species  of  contempts,  and  especially  for  non-payment  of 
costs  and  non-perTormauco  of  awards,  is  to  be  looked  npon  rather  as  a  civil  cxi 
cation  for  the  beiielit  of  the  injured  party,  though  carried  on  in  the  shajw  n{  i 
criminal  process  for  a  contempt  of  tho  authority  of  the  court.'  And  therefbrt! 
it  hath  been  held  that  such  contempts,  and  the  proceee  thereon,  being  proper!^ 
tho  civil  remedy  of  individuals  fbr  a  private  injury,  are  not  released  or  aflecldl 
by  the  genei-al  act  of  pardon.  And  upou  a  similar  principle,  obedience  to  anj* 
rule  of  court  may  also,  by  statute  10  Geo.  III.  c.  50,  be  enforced  agninot  aaj' 
person  having  privilege  of  parliament  by  the  proeeee  of  distress  infinite.  7.  Thoi  " 
committed  by  any  other  persons  under  the  degree  of  a  i>eer,  and  even  by 


themselves,  when  enormous  and  accompanied  with  violence,  such  aa  furvihl 
reseous  and  the  like,(/)  or  when  they  import  a  disobedience  to  the  king's  greil 
prerogative  writs  of  prohibition,  fuibeas  corpu«,(y)  and  tho  rest."*  Some  of  \hr-^ 
contempts  may  arise  in  the  face  of  tlie  court,  as  by  rude  and  contumelious  I 
havionrj  by  obstinacy,  perverseness,  or  prevarication;  hy  breach  of  the  peac«|j) 
or  any  wilful  disturbanee  whatever :  others  in  the  absence  of  the  party,  as  W 
disobeying  or  troating  with  disrespect  the  king's  writ,  or  the  rules  or  procr6| 
of  the  court,  by  perverting  such  writ  or  process  to  the  purposes  of  pri\-aH 
malice,  extortion,  or  iiijaelice;  by  speaking  or  writing  content|itu(>usly  nf  th« 
court  or  judges,  acting  lu  their  judicial  capacity;  by  printing  laUe  accountmr^ 
•2861  ^^*^"  *™^  """"^  '^'l^*"^^  proper  permission)  of  causes  then  dejioudiug  i 
■^  judgment;  *aud  byany  thiug,  in  short,  that  demonstrates  a  gross  wai 
of  that  regai'd  and  respect  which,  when  once  courts  of  iustiiro  are  deprived  c 
their  authority  (bo  necessary  for  the  good  order  of  the  kingdom)  is  entirely  la 
among  the  people. 

The  process  of  attachment  for  these  and  the  like  contempts  must  necc«sari1 
be  as  an  tie  ut  as  the  laws  themselves;  for  laws  without  a  competent  anihoril 
to  secure  their  administration  il-om  dieobedicuce  and  contempt  would  be  \Td 
and  nugatory.  A  power,  therefore,  in  the  supremo  courts  of  justice,  to  Kupprvi 
such  contempts  by  an  immediate  attachment  of  the  otTondcr  results  frum  tl 
first  principles  of  judicial  establishments,  and  mast  bo  an  inseparable  aitiiidai 
upon  every  BU]>enor  tribunal.  Accordingly,  we  find  it  actually  escn  Koil  i 
early  as  the  unnals  of  our  law  extend;  and  though  a  verv  learn wl  uulhorrl 
seems  inclinable  to  derive  the  process  fVom  the  statute  of  W'cslw.  'I,  IS  ^>lw. 
0.  39,  (which  ordains  that  in  case  the  process  of  tho  king's  courts  be  rtsUUJ  I 


^  Btjl.  IT 


A.  4T.    SB.  &A.  S98.    8  Chitt.  Rep.  58.    1   Bingh.  91.    7  Moore.  42i,  437.    Tidd,  Stb  < 
Bl.— Cairrr. 
*  By  the  iuHolr^nt  acts,  persona  commitlinl  to  prison  upon  ui  attaohraMil  fnr  nc 

Ejrment  of  money  avrarded  to  lie  paid  upon  a  submistiou  to  an  arbitration  wliirk  Ii 
en  made  a  rule  of  court,  or  upon  an  attaohment  for  not  pAj'tng  cMla,  laaj  hatv  I 
benefit  of  that  statute  9»  insolvent  debtora. — Cairrr. 

'°  But  a  peer  cannot  bo  slluchod  for  non-pajinent  of  money,  i 
of  niai  priu*,  which  has  been  mode  a  rule  of  court.    7  T.  E.  171.  4« 
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the  power  of  any  ffreat  man,  the  sheriflf  shall  chastise  the  resisters  by  imprison- 
ment, ^  a  qua  non  delibereniur  sine  speciali  praxepto  domini  regis;**  and  if  the  sheriff 
himi«elf  be  resisted,  he  shall  certify  to  the  courts  the  names  of  the  principal 
offenders,  their  aiders,  consenters,  commanders,  and  favourers,  and  by  a  special 
writ  judicial  they  shall  be  attached  by  their  bodies  to  appear  before  the  coorty 
and  if  they  be  convicted  thereof  they  shall  be  punished  at  the  king^s  pleasure, 
without  any  interfering  by  any  other  person  whatsoever,)  yet  he  afterwards 
more  justly  concludes  that  it  is  a  part  of  the  law  of  the  tandf  and,  as  such,  is 
coHjirmfd  by  tlie  statute  of  magna  charta. 

If  the  contempt  be  committed  in  the  face  of  the  court,  the  offender  may  be 
instantly  apurohended  and  imprisoned,  at  the  discretion  of  the  judges,^')  with- 
out any  further  proof  or  examination.  But  in  matters  that  arise  at  a  distanc6| 
and  of  which  the  court  cannot  have  so  perfect  a  knowledge,  unless  by  the  con* 
fcttHJon  of  the  party  or  the  testimony  of  others,  if  the  judges  upon  affidavit 
see  Huflic'icnt  ground  to  suspect  that  *a  contempt  has  been  committed,  r«oi>7 
they  either  make  a  rule  on  the  suspected  party  to  show  cause  why  an  ^ 
attachment  should  not  issue  against  him,(y)  or,  in  very  flagrant  instances  of 
contempt,  the  attachment  issues  in  the  first  instance  ;(Ar^  as  it  also  does  if  no 
suiBcient  cause  be  shown  to  discharge ;  and  thereupon  tne  court  confirms  and 
makes  absolute  the  original  rule.  This  process  of  attachment  is  merely  intended 
to  bring  the  party  into  court;  and,  when  there,  ho  must  either  stand  committed| 
or  put  in  bull,  in  order  to  answer  upon  oath  to  such  interrogatories  as  shall  be 
administered  to  him  for  the  better  information  of  the  court  with  respect  to  the 
circumstances  of  the  contempt.  Those  interrogatories  are  in  the  nature  of  a 
charm'  ♦'T  accusation,  and  must  by  the  course  of  the  court  be  exhibited  within 
the  tirr^t  tour  <i:iys  ;(/)  and  if  any  of  the  intern)gatories  are  impn)pc»r,  the  do- 
fcntlam  may  refuse  to  answer  it,  and  move  the  court  to  have  it  struck  out.(m) 
It'  thf  party  can  clear  hiiiisclf  upon  oath,  he  is  discharged,  but,  if  perjured, 
may  We  proscculotl  tor  the  perjury. (n)  If  he  confesses  the  contempt,  the  court 
will  pHMtc*!  to  correct  him  hy  Hue  or  imprisonment,  or  both,  and  sometimes 
l»y  a  «-or)>oral  or  iiit'amous  punishment. (o)  If  the  contempt  be  of  such  nature 
that,  whi-n  the  fact  is  oiicc  acknowledged,  the  court  can  receive  no  further  in- 
formation hy  interrogatories  than  it  is  already  j>ossessed  of,  (as  in  the  case  of 
a  r,-<r,,u<,){  p)  the  ddcndaiit  may  he  admitted  to  make  such  simple  acknowledg- 
nit-nt.  and  receive  his  judirmcnt  without  answering  to  any  interrogatories:" 
hut  if  he  wilfully  an<l  ohstinatelv  refuses  to  answer,  or  answers  in  an  evasive 
manner,  lie  is  then  clearly  guilty  of  a  high  and  repeated  contempt,  to  be 
ptini-^lMd  at  the  discreti<»n  of  the  c(»urt. 

It  raniiot  have  escaped  the  attention  of  the  reader  that  this  method  of 
makin:^  the  defen<lant  answer  upon  oath  to  a  criminal  charge  is  not  agreeable 
t'l  the  L'ciiius  oi'  the  common  law  in  any  other  instance,(<7)  ♦and  seems,  r«*>oo 
iridr«  d.  to  have  heeii  derived  to  the  courts  of  king's  bench  and  com-  ^ 
m«»ii  phas  ihroui^di  the  medium  of  the  courts  of  equity.  For  the  whole  pro- 
f^'*-»  of  the  ( ourts  of  ecjuity,  in  the  several  stages  of  a  cause,  and  finally  to 
entone  their  decrees,  was,  till  the  intriniuction  of  sequestrations,  in  the  nature 
'»!  a  pnxess  ot'  conte!n|)t  ;  acting  <»nly  in  />^r>o«<iwi,  and  not  in  rem.  And  there, 
al\«rihe  j»arty  in  contem]>t  has  answered  the  interrogatories,  such  his  answer 
m:tv  1m-  eofitradictcd  ami  ilisi>roved  hy  <ijfi't<irit.<  of  the  miverse  party  :  whereas, 
iri  ill.-  <ourts  ot*  law,  the  admission  of  the  ]>arty  to  purge  himself  by  oath  is 
rn  »n-  I-ivoiiraMe  to  his  liherty,  though  perhaps  not  less  dangerous  to  his  eon- 
M  i«rn  e  ;  tor,  if  he  clears  himself  hy  his  answers,  the  complaint  is  totally  dis- 
mi-'M'd      And,  with  regard  to  this  singular  mode  of  trial,  thus  admitted  in  this 

•    Maun-l   P  V  :\  h.  ("   «••  M.-l  7.1. 

<>>  MjrI.  S,:.  (•-  Cri..  «"ar  lift. 

(*   :^k.  M      Slra.  I'O,  b'4.  i^f  Th«-  King  r«   Klkin*.  M.  8  Qmx.  III.  a  R. 

ih  r,  Mr^l  T:1.  (t)  S«  UH>k  Hi.  pp.  100,  lOl. 


**  Although  tho  defendant  M<>kn<>wli>(lp'H  all  the  f«AetM  charged  against  him.  yet  it  is  the 
pr»#tic4*  of  th<*  court  to  enni{»«'l  liiiii  to  answer  interrogatori^,  unleM  they  are  waiTed  hf 
the  proaeculor.    5  T.  K.  MJ'l. — ('uri>tiax. 
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one  particular  instance,  I  shall  only  for  the  present  observe  that,  as  the  process 
by  attachment  in  general  appeara  to  be  extremely  antient,(r)  and  baa  in  more 
modern  times  been  recognised,  approved,  and  confirmed  by  several  express  acts 
of  parliament,(5)  so  the  method  of  examining  the  delinquent  himaelf  upon 
oath,  with  regard  to  the  contempt  alleged,  is  at  least  of  as  high  antiquity ,(f; 
and  by  long  and  immemorial  usage  is  now  become  the  law  of  tbe  land. 


CHAPTER  XXI. 
OF  ARRI-STS. 


♦2801        *^^E  are  now  to  consi<lcr  the  regular  and  ordinary  method  of  pro- 

^     cecding  in  the  courts  of  criminal  jurisdiction;  which  may  be  distributed 

under  twelve  general  heads,  following  each  other  in  a  progressive  order ;  viz., 

I.  Arrest;  2.  Commitment,  and  bail;  3.  Prosecution;  4.  Process;  5.  Ar- 
raignment, and  its  incidents;  G.  Plea,  and  issue;  7.  Trial,  and  conviction; 
8.  Clergy;    9.  Judgment,  and  its  consequences;     10.  Reversal  of  Judgment; 

II.  Reprieve,  or  pardon;  12.  Execution; — ^uU  of  which  will  be  discussed  in 
the  subsequent  part  of  this  book. 

First,  then,  of  an  arrmt  ;^  which  is  the  apprehending  or  restraining  of  one's 
pei*son,  in  order  to  be  forthcoming  to  answer  an  alleged  or  suspected  crime. 
To  this  arrest  all  persons  whatsoever  are,  without  distinction,  equally  liable  in 
all  criminal  cases;  but  no  man  is  to  be  arrested  unless  charged  with  such  a 
crime  as  will  at  least  justify  holding  him  to  bail  when  taken.  And,  in  general, 
an  arrest  maybe  made  four  ways:  1.  By  warrant;  2.  By  an  officer  wit  boat 
waiTant ;  8.  By  a  private  ])erson  also  without  a  warrant ;  4.  By  a  hue  and  cry. 
**^001  *^'  ''^  "^varrant  may  be  gninted  in  extraordinary  cases  by  the  privy 
■I  council,  or  secretaries  of  state  ;(a)'  but  ordinarily  by  insticcs  of  the 
peace.  This  they  may  do  in  any  cases  where  they  have  a  jurisdiction  over  the 
oi)ence,  in  order  to  compel  the  person  accused  to  appear  before  them  ;(6)  for  it 
would  be  absurd  to  give  them  power  to  examine  an  offender  unless  they  had  also 
a  ])ower  to  com])el  him  to  attend  and  submit  to  such  examination.  And  this  ex- 
tends undoubtedly  to  all  treasons,  felonies,  and  breaches  of  the  peace;*  and  also 

{r,  Y«^)ir-l  .xik.  IM  Hi-n.  VI.  v.  r.T.    22  FMw.  IV.  c.  2».  (<)  M.  6  Edw.  IV.  roC  75^  dtad  In  EmC  bl.  Ml,  pL  II 

(•  I  >t:it.  4i  Kliz.  V.  i\  i  :t.    13  (\ir.  II.  Mt.  2,  c  2,  |  4.    0  ft  (•)  1  Liinl  lUym.  06. 

10  W.  1 1 1,  c.  l.'i.    12  A  urns  Rt.  2.  c.  l.'>,  ^  5.  (*)  2  Uawk.  P.  a  84. 

*  As  to  arrests  in  criminal  ca^es  in  general,  see  1  Chitt.  C.  L.  2d  ed.  11  to  71.  Bum,  J., 
tit.  Arr«*st. 

*0r  by  the  speaker  of  the  house  of  commons  (14  East,  1,  163)  or  house  of  lords,  (8  T. 
R.  ol4,)  or  bv  a  judge  of  the  court  of  King's  Bench.    1  Uale,  578;  and  see  48  Gea  III. 

c.  r»s. 

When  the  oifender  is  not  likely  to  abscond  before  a  warrant  can  be  obtained,  it  is  in 
gentTul  Ix'ttt'r  to  npi»ivhrnd  him  by  a  warrant  than  for  a  private  person  or  officer  to 
arn>st  liiin  of  his  own  aceord,  because  if  the  justice  should  jpant  his  warrant  erroneously. 
no  action  lies  against  the  party  obtaining  it.  3  Ksp.  1G6, 16?.  And  if  a  maaistrate  ezceetl 
his  jurisdiction,  the  officer  who  executes  a  warrant  is  protected  fVom  liability,  and  the 
niagi>trate  himself  cannot  be  sued  until  after  a  month's  notice  of  action,  during  which 
he  may  tender  amends,  (24  <ico.  II.  c.  44.  See  ante,  I  book,  354,  n.  37;)  and  no  action 
can  be  su)>iM)rted  against  the  ])arty  procuring  the  warrant,  though  the  arrest  was  without 
cause,  unless  it  can  be  2>rove<l  that  the  warrant  was  obtained  maliciously.  1  T.  R,535. 
3  K-^p.  U.  liJo. — CiiiTTv. 

»  Perjurv  and  libels,  (4  J.  H.  Moore,  lai.  1  B.  &  B.  548.  Gow.  84.  FortcM.  37,  358. 140. 
11  St.  Tr.  :*>0:).  :\U).  2Wils.  l.V.K  UWK)  and  nuisances,  when  penisted  in,  (Ventr.  109.  1 
^lod.  7<K  5  Mod.  H),  142.  <>  Mod.  ISO.)  subjiM:t  the  offender  to  such  criminal  proccMi. 
And  there  are  some  misdemeanours  for  which  ])articular  acts  of  parliament  ezprcwly 
authorize  a  justice  of  th<*  pt>ace  to  issue  his  warrant,  as  for  keeping  a  disonlerly liouMV 
{*2f}  (ieo.  II.  c.  30.  R.  (>.)  or  obtaining  money  under  false  pretences.  SO  Geo.  11.  e.  24.  la 
modern  practice,  however,  it  is  not  usual  for  a  justice  out  of  ■ewiona  to  iMiie  a  wairaat 
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to  all  8aeh  offences  as  they  have  power  to  punish  by  statute.^  Sir  Edward  Coke, 
indiHHi,(  r)  hath  laid  it  down  that  a  justice  of  the  peace  cannot  issoe  a  warrant  to 
apprehend  a  felon  upon  bare  suspicion ;  no,  not  even  till  an  indictment  be 
actually  found;  and  the  contrary  practice  is  by  others((f)  held  to  be  ffrounded 
rather  upon  connivance  than  the  express  rule  of  law,  though  now  by  lOOff  cus- 
tom establlMhed.  A  doctrine  which  would  in  most  cases  give  a  looee  to  felons 
to  eneape  without  punishment;  and  therefore  Sir  Matthew  Hale  bath  com- 
bated it  with  invincible  authority  and  strength  of  reason ;  maintaining,  1. 
That  a,  justice  of  the  peace  hath  power  to  issue  a  warrant  to  apprehend  a  person 
arruArtl  of  felony,  though  not  yet  indicted  ;{e)  and  2.  That  he  may  also  issue  a 
wari-aiit  to  apprehend  a  person  suspected  of  felony,  though  the  original  sus- 
picion he  not  in  himself,  hut  in  the  party  that  prays  his  warrant;  because  he  is 
a  competent  judge  of  the  probability  offered  to  him  of  such  suspicion.  But  in 
both  caseH  it  is  fitting  to  examine  upon  oath  the  party  requiring  a  warrant,  as 
well  to  ascertain  that  there  t^  a  felony  or  other  crime  actually  committed,  without 
which  no  warrant  should  bo  granted;  as  also  io prove  the  cause  and  probability 
of  suspecting  the  party  against  whom  the  warrant  is  prayed.(/)*  This  warrant 
ought  to  he  under  the  hand  and  seal  of  the  justice,*  should  set  forth  the  time 
and  place  of  making,  and  the  cause  for  which  it  is  made,  and  should  be  directed 
to  the  ^constable  or  other  peace-officer,  (or,  it  may  be,  to  any  private  per-  r^oQl 
son  by  naine.X^)'  requiring  him  to  bring  the  party  either,  generally,*  *• 
before  any  justice  of  the  peace  for  the  county,  or  only  before  the  justice  who 
K^raiited  it ;  the  warnint  in  the  latter  case  being  called  a  special  warrant.(A) 
A  ifemral  warrant  to  ap))rehend  all  persons  suspected,  without  naming  or  par- 
titiilarly  deserihiiig  any  person  in  special,  is  illegal  and  void  for  its  uncer- 
tainty ;i<i  tor  it   is  the  duty  of  the  nui'^istnUe,  and  ought   not  to  bo  left  to  tho 

,'4  In-t.  IT-.  (»>  ?«»lk.l7«. 

.•  J  lui  I'.  ('.  uiH.  ('i  I  \\»x.  r.  c.  hso.  2  n«wk.  p.  c.  kl 

./,   I  I.I.I.    llM. 


for  a  liU-l  <»ii  ft  private  in«livi<iiitil.  or  for  perjury. — though  when*  an  illefial  publication  i« 
rn.»Ti:l»—tIv  tlanir«rou«4  in  it^  t«iMit'ii('v  to  tin*  public  intcrcHt.'<  thev  will  ♦•xprci.«»e  that  di*- 
rr.'tioii  Willi  wliiili  lon^  prat'ii<f  ha.-*  invi'stcd  tlM*ni.  4  ^.  B.  M<K>re,  P.».).  1  B.  &  B.  54^. 
<f<>w.  >4.  TIuh  aUo  tln'v  will  always  <lo  on  tlif  coininisi»i«»n  of  anv  nn»ideni«»anour  which 
ii»Ni»lvf*  an  attfiMpt  to  piMp«'tnitcu  felony;  anil,  when  asj^cmbltil  in  HO».Hion,  they  may 
is^u*-  ix  warrant   a^'ain.si  a   party  suspi'clod  of  perjury,  even   though  he  has  nol  be<»n 

lllll'  t»'«i. — r'lllTTV. 

•  Wh«  re  a  -tatut<»  ^ivrs  a  justice  juris«liction  over  an  oftence,  it  impliedly  gives  him 
t*.w.r  to  apprt'lifUii  any  person  char^t^l  with  such  otlence.  and  especially  afWr  a  party 
L^-  n»'«'l«-*  i«'d  a  sunnn«»n<.  2  liin^h.  (i.i.  Hawk.  b.  ii.  c.  lo,  ».  15.  12  Kep.  131,  b.  10 
M  -I   •J4>.— <'niTTv. 

*  Th.'  |M)\v»  r  to  jrrant  sudi  warnuits  is  now  re;r\date<l,  by  statute  11  A  12  Vict.  c.  42, 
■  t<»  f.i'  iht.it»'  tin'  p»'rtMrni:in(*«*  ot  th»' duti<*^  of  justices  of  the  jmmcc  out  of  M»«kions»  within 
}jiu'l^ii  i  and  Wah*"*  with  respect  to  p»'r>ons  chargeil  with  indictable  oflence*,"  con^toli- 
'iar.n;:  and  ani«ndini:  prevjoin  statutes. — Stewart. 

•  Kot  It  ^••♦•ni«*  *nthei»«nt  if  it  he  in  writing  ami  *ii^ne<l  hy  him,  unU^'«  a  !ieal  it«  expreiwly 
r^t'i-n-d  I'V  a  parii<ular  ;irt  of  iiarlianient.    Wille>'  \{v\\.  411.     Bull.  N.  I*.  C  ^.-Cuitty. 

It  hi*  r»<«-ntlv  Im-.h  <l.ii«i.M|  that  warrants  inav  Ih»  diriM*t«'<l  to  otK(*«»rs  either  bv  their 
f««rti<  ular  nain**^.  or  i\  th<*  d«<>cription  of  their  ottiet* :  and  that,  in  the  first  caite,  the 
'►tfio.-r  nuiy  i'x«Mut.'  tin'  w.uranl  anywhere  within  the  jurisdi<'tion  of  the  magiKtrate  who 
L**ii«Ml  It.  in  th*'  liittrr  ea*.,.,  not  b«*yond  the  prreiiuts  of  his  othce.  And  whore  a  warrant 
of  A  in  i^'i'tratt*  w.i«  dir-M  i.mI  "To  the  c<M»stahlt»«.  of  W.  an<l  to  all  other  his  mj\je»ty*s 
r.fh- ..r>..'  It  w.i-*  Ij.'ld  that  thf  eon-^iahles  t»f  \V.  (tlu'ir  naiu**?*  not  l>eing  inserted  in  tho 
Warrant  t^uld  not  ♦•.\i-eule  it  out  of  the  dintnet.  I  Kir.  k  Oes.  '2M,  2  l>.  k  R.  444.  If 
an  v-t  "f  parlinnirnt  <lireet  that  a  ju'itiie  ^hall  ^rant  a  warrant,  and  do  nol  state  to 
wh<'Tii  it  •'hall  Ih«  (hreete<l,  it  inu-^t  !»<•  «lire<'t«M|  to  tlx' constable,  and  not  to  the  sheritf, 
i;t.i.-*  Mi.  h  pow.r  h.-  ^'ivn  ly  tli.-  a«t.  2  I.<l.  Hayni.  WXl.  2  Sidk.  3H1  :  seii  vU.  1  H. 
h.s  1  *».  9k-fis.  The^e  di-^tinrtions  ar«*  now  ren«l«»red  innuaterial  by  the  5  (teo.  IV.  e.  1^, 
•-  •'.  wher»*hy  th«»  constahle  or  any  otix'r  peaee-<»trn-er  of  any  ivirinh  or  pla4H.*  may  ex€»cut«* 
sny  wnrrnnt  within  the  niai;i<«trat«''H  juri-odietion.  whether  the  warrant  b««  adu[rr««scHl  to 
htm  by  name  or  liot.  or  wlnthrr  he  he  a  «on«»table  or  peactvofficer,  Ac.  of  the  place  in 
whirh  he  execut«'H  the  warnint. — ('iiittv. 

*  The  warrant  neeil  nut   stat«>  th«'  tiiiie  wh«>n  the  party  is  to  be  brought  before  tha 
for  examination.     Fort.  143.    8  T.  U.  llU.---CDiTTr. 
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officer,  to  judge  of  the  ^onnd  of  suspicion.  And  a  warrant  lo  approfacnd  &1I 
persoDB  guilty  of  a  crime  tlicrein  spedfied  is  iio  lenal  warrant ;  for  tho  poiol 
upon  whiob  its  authority  rests  is  a  fact  to  bo  dociil*.'d  on  n  dnbswiiienl  trial, 
namely,  whether  the  person  apprehended  thereupon  be  rt^ally  guilty  ur  tiol?  j 
It  is  therefore,  in  fact,  no  warrant  ut  all,  for  it  will  not  justilV  the  otBcer  wlir 
acts  under  itii^t')  whereas  a  waiTunt  properly  pcnneit  (oveti  tliough  I 
Irate  who  issues  it  should  exceed  his  jurisdiction)  will,  by  statute  2-1  G«i.  Hi 

14,  at  all  events  indemnify  the  officer  who  exccDtes  tho  same  Btinistvrialk^ 
And  when  a  warrant  is  received  by  the  officer  be  is  bound  to  execute  it  so  fl 
as  the  jurisdiction  of  the  magistrate  and  himself  extends.  A  warrant  fro 
the  chief  or  other  justice  of  the  court  of  king's  bench  extendi!  all  ovrr  tJ 
kingdom,  and  is  teste'd  or  dated  England ;  not  Qxfordahirt,  Brrkg,  or  other  |iM 
ticulur  county-     But  the  warrant  of  a  justice  of  the  peace  in  unu  <M)unty,  11 

1^1     Yorkshire,  must  be  backed,  that  is,  signed,  by  a  justice  of  tbe  '(leace  li 
"J     another,  as  Middlesex,  before  it  can   be  executed  there.      Fornierl] 
regularly  speaking,  there  ought  to  have  been  a  fresh  warrant  in  every  fra 
county  :  but  the  practice  of  backing  warrants  had  long  prevailed  withowt  Un 
and  was  at  last  uuthuriEcd  by  statutes  23  Geo.  II.  c.  26,  and  24  (fru.  11.  c.  6r 
And  now.  by  statute  13  Geo.   III.  c.  31,  any  warrant  for  npp  rub  ending  ■ 
English  offender  who  may  have  escaped  into  Scotland,  and  rici;  ceraa,  may  bt  \ 
endorsed  and  executed  by  the  local  magistrates,  and  the  offender  oonreTid   ' 
baek  to  that  |iurt  of  the  united  kingdoms  in  which  such  offence  wni  committed."  y 

(t|  A  pranln  bid  o( 
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*  General  warrants  to  take  up  loose,  idle,  and  disonlerty  people,  (3  Burr.  17M.)M 
warch-warrBOtB,  (Hawk.  b.  ii.  c  13.  s.  17.  n.  «,)  are  tho  only  exceptions  t    "'  ' 
CniTTV. 

■■  And  now,  by  the  44  Geo.  111.  c.  fl2.  if  any  offender  has  escaped  from  IrFlaixl  ii 
England  or  Scotland,  or  nir  vensA^  he  msy  be  apprehended  by  b  warrant  endonwd  byflj 
jualico  of  ihn  i-eoce  of  the  county  or  jurisdiction  within  which  the  offender  eWl  ^ 
found :  and  he  \aa.y  br  conveyed  (e  that  part  of  the  United  Kinjtilom  in  which  the  w~ 
runt  JKKUeil  uud  the  offence  is  charged  to  have  been  conimitlMl.— Cui 

By  the  54  (ieo.  III.  o.  IH6.  all  narrants  iniucd  in  Fjigland,  Scotland,  or  IreUnd  ma;  bifl 
executed  in  any  part  of  the  United  Kingdom,     Indept-ndcntly  of  this.  tht<  secretji^cCl 
ntale  for  Ireland  may,  by  his  warrant,  remove  a  prisoner  Ibt-re  lo  b«  trlinl  In  KngUain 
for  an  offence  committed  in  the  latter.  (3  E»p.  Rep.  ITS;)  and  an  (jiglisb  jnrtit*  n  "" 
commit  a  person  here  nbohai  committed  an  oflence  in  Ireland  prejiaratory  toseitdjngli 
thither  for  trial.    2  Stra.  K48.    4  Taunt.  34. 

With  renpeet  lo  the  timt  of  arreiting  a  pcnon.     A  perpon  may  be  apprehended  In 
night  ns  well  as  the  day,  (9  Co.  Gti;)  and  tliougit  the  sUIale  29  Cor.  II.  e.  T,  ■.  ft  |imlub9 
arrests  on  Sundays,  it  exoepts  the  ca<<es  of  treasons,  relonk-s.  and  breaebei  of  thaB"'^ 
in  these  cases,  therefore,  an  arrest  may  be  made  on  that  day,     Cald.  291.     1  T.  I 
Willea,  459. 

As  to  the  plan  in  which  a  party  may  be  arrested.  Since  the  privllegnr  of  a 
and  abjuration  were  altolisbiHl.  by  21  jnc.  1.  c.  2H.  no  place  aflbrds  prot<>etk>n  lo  offtn 
against  the  criminal  law.  And  even  the  clergy  may.  on  a  criminal  eharpe.  bn  ar 
tvhilBt  in  their  churches.  (Cro.  Jac.  321,)  though  it  is  illegal  lo  arresl  them  in  u  . 
case  whikt  in  the  church  to  perform  divine  service,  or  going  lo  or  mtumin^  tmtn  i 
came,  on  any  day.  Bnc.  Abr.  freapHts.  D.  3.  And  if  a  pereon  having  commilianl  a  fck 
in  a  foreign  country  comes  into  England,  he  may  txi  nm-«ted  heio  and  conireyed  1 
given  up  to  the  magistrate*  of  the  country  against  the  law*  of  which  the  oT*  ~ 
mined.    4  Tiuint.  34. 

It  may  be  Iiere  ohserved  ss  a  general  rule  that  if  the  wsrrant  be  maiM 
or  the  otticer  exceed  his  authority  in  executing  it.  and  if  tiel>ckill«l  in  tli 
IB  only  manstauKbter  in  Ihe  party  whom  he  endenvoure<l  to  arrest,  (1  Eaat,  ] 
Leach,  206.    6  T.  &.  122.    S  East.  30lt.    t  B.  AC.  201;)  and  any  third  p 
interfere  to  prevent  an  arrest  undi*r  it.  doing  no  more  than  is  neeenasry  for  tkak  n 
6  East,  304.  308.     1  Leach,  2IIC,— CiiiTrr. 

By  0  A  7  Vict.  c.  34,  when  a  warrant  has  been  issued  for  a  snppoaMl  c 


Ckap.  21.]  PUBLIC   WB0KG8.  SV 

2.  Arresu  by  afficers  without  warrant  may  be  executed, — 1.  By  »  jasl.oe  of  the 
peace,  wbo  may  himself  apprehend,  or  cause  to  be  apprehended,  by  word  only, 
anv  penwn  committing  a  felony  or  breach  of  the  peace  in  hia  praBeDCO.(/) 
2.  'fbe  Nheriff,"  and,  3.  The  coroner,  may  apprehend  any  felon  within  the  county 
without  warrant.  4.  The  conatuble,  of  whose  office  we  formerly  apoke .(in)  bath 
^reat  original  and  inherent  authority  with  regard  to  arresta.  He  may,  without 
warrant,  arreat  any  one  for  a  breach  of  the  peace  committed  in  bis  view,  and 
carr}'  him  before  a  justice  of  the  peace.  And  in  case  of  felony  actually  oom- 
mittod,  or  a  dangerous  wounding,  whereby  felony  is  likely  to  ensue,  he  may 
upon  probable  suspicion  arrcat  the  felon,"  and  for  that  purpose  is  authorized 
{aa  u|H)u  a  justico'fl  warrant)  to  break  open  doors,  and  even  to  kill  the  felon,  if 
be  cannot  otherwise  be  taken;  and  if  be  or  his  assistants  be  killed  in  attempt- 
ing Much  arrcxUt,  it  is  murder  in  all  concerned. (n)  5.  Watchmen,  either  thoae 
appointed  by  the  statute  of  Winchester,  13  Edw.  I.  c.  4,  to  keep  watch  and 
want  in  all  (owns  from  sunsetting  to  sanrising,  or  such  as  are  mere  assistanta 
to  the  constable,  may  virtute  officii  arrest  all  oJrenders,  and  particularly  night- 
walkers,  and  commit  tliem  to  custody  till  the  moming.(o)'* 

I'l  I  U*l.  r  C.««.  (•ISnboukt.plct'M-  (ii)]!^.  P.C.M,N,  (•)in*LP.C.M. 


n>)onir«.  anil  he  <>8capoK  into  the  United  Kingdom,  it  shall  be  lawful  for  a  (ocretary  of 
tUif  to  otiilnrw  audi  warrant.  And  a  atill  mnre  imporlanl  power  hu  be^n  given  b;  two 
»t-u  im.-'fM  in  (hf  Hanic  i>Fw>ion  nf  {wrliampnl,  (GAT  Vict.  c.  T5,  iC)  whioh  provide*  for 
tbp  arrtxt  nf  rrrtaiii  oironilirn  wlio  have  tvpaped  from  France  and  the  Unitm  State*  of 
Amvrii-a  inl"  this  cimniry.  I'nder  the  former  of  Ihne  acta,  (giving  effect  to  a  conven- 
lioa  for  thai  [iiirpow. )  )H>r4onn  accused  of  murder,  forjt^ry.  or  fraudulent  bankrufitcy 
uf  I'l  1*  d.'liviTi'il  Hp  liv  lln'  proper  aiilhorilii'H  in  tlii?i  countrv  to  the  proper  aiilhontiei 
of  (>..i..--:»iiii  liy  lli.-I^m-r.  (>!iviii;;.>rtVot  toan  ariido  forlhiV  pur]->«  in  th«  Wiwliinjt- 
Inn  tr>':.ti.l  ]>.r-"iii-  iliiirt'i"!  "itli  iimrdiT,  or  aiaault  with  intent  to  commit  munier. 
!.:tu.  1.  .ii--.n,  r..l.l"Tv.  or  t;.r»r.TV,  iire  lo  I™.  deliv.T.-.l  up  to  tli«  rnite-l  Xtat.-Ji.  Corre- 
>|-.i>  Iliik-  I.<»~  l,i>v,' l>.'<-ti  pa"ed  hy  li.e  U';;islalnr.-ri..f  1h>i1i  tlx-Ke  einiiitri.'H  for  jiiviric  tint 
■..Til.  !-..».  r-  If  ]i>.Miii-l  r.lU'iKl.T^  .-THpinK  from  tlii"  ciiiiiitrv  to  Frnnre  and  tiie  L'nitrd 
>i.,t.-,  -Sim  iRi.  S..>  .t<-(  of  I  '..ii^rr.-.:-,  IL*  Aujr.  IMH.  '.I  Stat,  at  |jirj;f,  :i'>2.— ."Sinaiw.iiiD, 
II  AtmI  ih-  -li.rid'  niiiy  iirr.-t  ihtni^h  the  ...irty  U-  miTi'ly  Hu-pe<-t«i  of  u  cn|iital  oDvncf. 
r2  ll.il'-,  I-'  -.1  aii'l  it  I  lie  -.litTltl  >»'  ll!<^allite4l  in  the  execution  of  his  oflice  be  may  Brrent 

f.-:  n<.  iii..'t-  I..  Iiiiii'.  Iil[h"ii;:li  lie  iifienvarrU  di-cbirjte*  tlie  prisoner  without  Iakiii>i  him 
U-'..:.  ..  iM..;.-i-tri.l".  i.ixl  nliho.i-l,  II  inrnoul  llint  no  feloiiv  w<u<  commitlMl  hv  anv  one. 
II. .1:.  '■    .\.   f.  41-.    '■,■1.1.  ll'.ihjati.i  theeliar^'.-  nee,!  not  f|«Kify  all  the  |«rtieula'rn  n.- 

!• — -ri  t ii-tiiuie  il U'.iii-.'.     K.  A  It.  I'.  C.  IW.     In  (lenerul.  how«er.  a  constable 

'  jiji  ..1,  iinli..in  : \].r.—  I'liiirj;''  or  wiirniiil.  .iii-tilV  llie  arri'iit  of  a  KUp|HiiM^I  ollender 

u;-  II  -ii-i<i<  ioii  i,r  hi.  ^tiiii  iiiil>'~'  ^oiiii'  Ji'-iuiil  felony  h:ui  U-en  eommitled  and  there  in 
r.4— II  il>I<'  I  .III-'  for  i)ii-  >ii-|iii  loll  tliiit  (Ik-  piiriv  impriw>ned  is  giiiliv,  (4  K»p.  Kep.  HO. 
li..;i.  ■  ■.  N,  r.  i:-.  ILovk.  l..  -l.  .-.  la  -.  l^..  ■.;  iUU-.  W.  CJ.  n.  f.  <Wd.  201  -.]  and  a  con- 
-i-i'i.  ;•  not  iii-iitl.-.l  111  ii).|.r.lo.|i<liii^-  uii.i  iiiipri-oninc  a  pepwin  on  xu-picion  of  havinfi 
r- .11.-1  -I.. I.  II  ^'.-l-oii  III-  iii.T.-a-erlionof  oneof  llie  prindpnl  felon-,    i  Stark.  ItiT. 

nix-  r'  ..ii.i  [r.T~oii.  r.'<i~oiMl>lv  ~ii-]»'.'t>vl  nf  feioiiv  ill  llie  iiigiii.  3  Tuunl.  U.  1  (lut. 
I-  ;o.„  Il.nvk.  1.. -.  o.  I-.'.  .:  ^11.  2  Hiile,  Kl.  .-|  K.lw.  lll.c.  H.  -JIii-l.-W.  Bac.Abr. 
Ill  1  -  ii-ijl  !•■.  'i.  .\ii'l.  Iiy  Ji  iii.iii.TM  iiei  of  piirli^imi'til.  an  expr-'nn  power  is  (riven  locon- 
■i..'.!.-  ;iii'l  oili.T  j.iM.  ,-iillii-,T«.  ulien  rtii  diil\.  lo  iipprelii'nil  oviTy  jH-nion  who  may 
r--.--.tij'  U   I..-  -ii-pe.  t.-l  of  li.iviiiv.  or  eiirrvuiL-.  or  l-v  imv  wavn  c.inveyin(t,  at  any  time 

>(|.  r  -u.-Ui,,^  -.,Hd  L.-lore  .iiiirMiiK,  p^i.l'  ^n-f le.l  to  ),.'  Moleli.      -^  H,^.  111.  c.  5H. 

..  .:  -.1  li.o  III,  .:  .-.7.  ...  1...  17.  1^.  An.l  oi1,.t  -Inline,  \:i2  (i.H>.  lll.c.  53.  s.  IT.  51 
li-o  [II.  I-.  Il'.i,  — .  I>.  -1)  .iiitliori.!.'  roii«talples  uml  otlier  |M'Bi-«M>flin'ni  to  aptirphend 
.<;;.ii-, I  uiel  Mi-p.'.'i...t  p.'r-..i»  aii'l  refxit.'.!  lliieve..     Tims.  I'V  the  3i:<ieo.  111.0.5.1. 

f.  |.V:.-l"ll.''-i'.-.'ft'.-.i'u.(i'iil!.^l)io  -Ii-,.t.',  "liit:).>vi'i>Va'i.|    av'ei!ul-»''of'publi,- 


K  iii.c. ; 

^  keni.  anil  W.. 
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ul-l-    lli<'  p-'r-oii>  -o  .wiirii  lo  ji|.|.ri'lii.|rl  otl't'ielt'i  •  ii|(iiin-t  llx'  Jx'aii;.  luth  by  nigbl 


ju:<titi'-<l  in  taking  up  a  night-walker  un lew  b* 
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3.  Any  private  porson  (and  a  fortiori  a  peace-officer)  that  is  present  when  any 
*-^031     ^^'^"7  *^  committed  is  bound  by  tlie  law  to  *arre8t  the  felon,  on  pain  <»'i' 

^  line  and  imprisonment  if  he  escapes  through  the  negligence  of  the 
etander8-by.(/))  And  they  may  justify  breaking  open  the  doors  upon  follow- 
ing such  felon ;  and  if  ihey  kill  khn^  provided  he  cannot  be  otherwise  taken,  it  is 
justifiable  j  though  if  they  are  killed  in  endeavouring  to  make  such  arrest  it  i* 
niurder.((2r)  Upon  probable  suspicion,  also,  a  private  person  may  arrest  tlie 
felon  or  other  person  so  su8pccted,(r)"  but  he  cannot  justify  breaking  open 
doors  to  do  it;  and  if  either  party  kill  the  other  in  the  attempt,  it  is  man- 
slaughter,  and  no  more.(5)  It  is  no  more,  because  there  is  no  malicious  design 
to  kill;  but  it  amounts  to  so  much,  because  it  would  be  of  most  pernicious  conso 
qucncc  if,  under  pretence  of  suspecting  felony,  any  private  person  might  break 
open  a  house  or  kill  another,  and  also  because  suca  arrest  upon  suspicion  i« 
barely  permitted  by  the  law,  and  not  enjoitied,  as  in  the  ease  of  those  who  are 
present  when  a  felony  is  committed. 

4.  There  is  yet  another  species  of  arrest,  wherein  both  officers  and  private 
men  are  concerned,  and  that  is  upon  a  hue  and  cry  raised  upon  a  felon v  com- 
mitted. A  hue,  (from  huer,  to  shout  and  cry,)  hutesium  et  clamor j  is  tlie  old 
common-law  process  of  pursuing,  with  horn  and  with  voice,  all  felons,  and  sach 
as  have  dangerously  wounded  anotlier.(f)  It  is  also  mentioned  by  statute 
Wcstm.  1,  3  Edw.  1.  c.  1>,  and  4  Edw.  I.,  de  officio  coronatoriB.  But  the  principal 
statute  relative  to  this  matter  is  that  of  "Winchester,  13  Edw.  I.  c.  1  and  4, 
which  directs  that  from  thenceforth  every  county  shall  be  so  well  kept,  tliai 
immediately  upon  robberies  and  felonies  committed,  fresh  suit  shall  l>e  made 
from  town  to  town  and  fi*om  county  to  county,  and  that  hue  and  crv  shall  1* 
raised  upon  the  felons,  and  they  that  keep  the  town  shall  follow  with  hue  and 
vvy  with  all  the  town  and  the  towns  near,  and  so  hue  and  cry  shall  be  made 
from  town  to  town  until  thev  be  taken  and  delivered  to  the  sheriif.  And,  that 
*•>()!  1     such  hue  and  cry  may  more  effectually  be  made,  the  ^hundred  is  bound 

J  b}'  the  same  statute,  cap.  8,  to  answer  for  all  robberies  therein  com- 
mitted, unless  they  take  the  felon;  which  is  the  foundation  of  an  action  against 
I  lie  liundred^M)  in  case  of  any  loss  by  robbery.    By  statute  27  £lic.  e.  13,  no 

(9\  2  Hawk.  V.  C.  74.  C^  2  Hal.  P.  C.  83,  A3. 

(«.  -1  Hal.  I*,  r.  77.  {*)  Rnirt4W.  /. 3,  tr.  2,  c.  1, { 1.     IHrr. ^%lt. 

{J)  Sttit.  .'iU  (i(i>.  II.  c.  24.  ^o;  i^fe  iMxdL  lii.  p«g«  101. 


lins  commit  ted  some  disonlerly  or  suspicious  act.    Bac.  Abr.  Trespass,  D.  3.   2  Ld.  IUtid. 

JoOl.— ClIITTV. 

"  Where  a  It'lony  lias  l»oon  wtnaUif  committtHl,  a  private  person  acting  with  a  good  in- 
ti'iition,  and  wym  such  information  as  amounts  to  a  reasonable  and  jfrobahle  graimd  of  tM' 
jHclon^  is  justified  in  «i>i>rclicndin>;  without  u  warrant  the  8UKpecteu  person  in  orJer  to 
carry  him  bofon^  a  ma^'istrat**.  <'ald.  lll>l.  4  Taunt.  34,  35.  l^rice,  625,  But  whore  i 
]irivate  person  Iiad  dolivi'rrd  another  into  the  custody  of  a  constable,  upon  a  nirpiciim 
wliich  appean^l  afterwards  to  )>e  uhfonm/td,  it  was  held  that  the  person  eo  arrested  mi^bt 
maintain  an  action  of  trespass  for  an  assault  and  false  imprisonment  against  such  prirsie 
2)erson,  although  a  frlony  had  U^en  actually  committed.    C  T.  R.  315. — CBaisTiisc. 

Witli  res]K'ct  to  intt^rfi^renco  and  arre>ts  in  order  to  pra.*€nt  the  commxMaon  of  a  crimo, 
any  person  may  hiwfuliy  lay  hold  of  a  lunatic  alx)Ut  to  commit  any  mischief  which,  if 
comniittt'd  hy  a  sane  ]MTson.  wouhl  constitute  a  criminal  ofi'ence,  or  any  other  i^r^on 
whom  he  ^hall  sc(>  on  tlie  point  «)f  committing  a  tn^a^on  or  felony,  or  doing  any  act  which 
will  manifestly  endanger  the  life  or  person  of  another,  and  may  detain  him  until  it  nuy 
he  rea.<onahly  prcMuned  that  he  has  changed  his  purpofse:  but  where  he  interferes  to 
jtrevent  otiiers  from  fighting  he  sliould  first  notifv  his  intention  to  prevent  the  breach 
of  the  iK'ace.    Hawk.  h.  *J,  c.  lli,  s.  !'.».    I  JIale.  5,s<,K    2  Rol.  Abr.  559,  E.  pi.  3,  n.  8.    Selw, 
:;<l  ed.  KiO.    Com.  Dig.  Pleader,  :;  M.  2*2.     Ii*ic.  Abr.  Tn^^imw,  D.  3.     1  Eavt.  P.  C.  I'J^^. 
Tims,  any  one  may  Ju>tify  hri*aking  and  entering  a  |)arty*s  house  and  imprisoning  him, 
to  })rev<'nt  Iiim  from  nnirdering  his  wife,  wlio  crii»«  out  for  assistance.     2  B.  A  P.  i*"*". 
S<>lw.  .'id  ed.  ^<oO.     Hac.  Ahr.  Trespass.  P. .'{.    An<l  tlie  riding  in  a  body  to  quell  a  riot  is 
lawful ;  and  no  information  will  he  granted  for  small  irregularities  in  the  pursuit  of  fuch 
a  (h>sign.     1  lila.  Ke]).  47.     1  I).  iV'  I'.  l>('>4,  n.  a.     1  East.  P.  G.  304.     If  a  man  be  found 
attempting  to  commit  a  felony  in  tlie  night,  any  one  may  apprehend  and  detain  hin 
^^11  he  be  carried  before  a  magistrate.     1  K.  &  M.  C.  C.  93.--^HlTTr. 
6i2 
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hae  and  cry  is  sufficient  unless  made  with  both  horsemen  and  footmen.  Andy 
by  statute  8  Geo.  II.  e.  16,  the  constable  or  like  officer  refusing  or  neglecting  to 
make  hue  and  cry  forfeits  5/.;  and  the  whole  vill  or  district  is  still  in  strictness 
liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  any  felony  be  committed 
therein  and  the  felon  escapes  :**  an  institution  which  hath  lon^  prevailed  in 
many  of  the  Eastern  countries,  and  hath  in  part  been  introduced  even  into  the 
Mogul  empire,  about  the  beginning  of  the  last  century,  which  is  said  to  have 
effectually  delivered  that  vast  territory  from  the  plague  of  robbers,  by  making 
in  some  places  the  villages,  in  others  the  officera  of  justice,  responsible  for  aU 
the  robberies  cununitted  within  their  respective  districts.(i£?)  Hue  and  cry(x) 
may  be  raised  either  by  precept  of  a  justice  of  the  peace,  or  by  a  peace-officer, 
or  by  a!iy  private  man  that  knows  of  a  felony.  The  party  raising  it  must 
acquaint  the  constable  of  the  vill  with  all  the  circumstances  which  he  knows 
of  the  felony  and  the  ])erson  of  the  felon,  and  thereupon  the  constable  is  to 
8eareh  his  own  town,  und  raise  all  the  neighbouring  vills,  and  make  pursuit 
with  horse  and  foot;  and  in  the  prosecution  of  such  hue  and  cry  the  ctmstable 
and  his  attendants  have  the  same  [lowers,  protection,  and  indemnification  as 
if  acting  under  a  warrant  of  a  justice  of  the  peace.  But  if  a  man  wantonly  or 
nialieiously  raises  a  hue  and  cry  without  cause,  he  shall  be  severely  punished 
as  a  disturber  of  the  public  peace.(y^ 

In  order  to  encourage  further  the  apprehending  of  certain  felons,  rewards 
and  immunities  are  bestowed  on  such  as  bring  them  to  justice  by  divers  acts  of 
parliament.  The  statute  4  &  5  W.  and  M.  c.  8  enacts  that  such  as  apprehend 
a  highway  man  and  )>rosecute  him  to  conviction  shall  receive  a  reward  of  40/. 
fpiiu  the  public,  to  bo  paid  to  them  (or,  if  *killed  in  the  endeavour  to  r».>q«; 
Laki*  liiiti,  tluir  executors;  l»y  the  sheriti"  of  the  eounty,  besides  the  lioi^e,  *- 
ruriiiiiuv,  arms,  liioiiey,  and  other  goods  taken  upon  the  person  of  such  robber, 
With  a  ri-^iTvatiun  of  the  ri;^ht  of  any  j)ei>ion  from  whom  the  same  may  have 
Utii  j^toUn  ;  to  whieh  the  statute  S  (ieo.  II.  e.  10  suiK*nidds  lU/.  to  be  paid  by 
x\iv  luih«lred  indtiniiitied  by  Mieh  taking.  By  statutes  G  &  7  W.  III.  c.  17  and 
1**  <iv«>.  11.  e.  l^x,  persons  apprehending  and  convicting  any  otTender  against 
tli'^i'  >latute>  respeclii.«^  the  coinage  shall  (in  case  the  ottence  be  treason  or 
ki«»ny  I  nreive  a  reward  ot   forty  pounds,  or  ten   pounds  if  it  only  amount  to 

•  '•iHiiorloitihi;  the  copper  coin,  liy  statute  10  &  11  \V.  111.  c.  23,  any  person 
aj-j'Tv-hoihlmi;  and   |»ro.seculini^  to  conviction  a  felon  guilty  of  burglary,  house- 

r  akin^,  horsi- ^teaiini;,  or  private  larceny  to  the  value  of  fw.  from  any  shop, 
w.irvhoiiHO.  coach-houso,  or  stable,  shall  be  excused  from  all  parish  otHces.  And, 
ly  ^i.iiiiio  .')  Anne,  c.  i>l,  any  )»erson  so  apprehending  and  prosecuting  a  burglar 

•  r  Kioni«>ii?>  house-hriaker  ^or,  il  killed  in  the  attempt,  his  executors)  shall  be 
riimliMl  to  a  reward  ot"  40/. ^^j)  By  statute  0  (ieo.  1.  c.  23,  persons  discovering, 
aj»prL-lK'n<lini^,  and  prosccutini;  to  conviction  any  person  taking  rewanl  lor  hel|>- 
in^'  oth<r?*  to  thi'ir  sioU-n  «;oods,  shall  be  entitled  to  forty  p<^unds.  By  statute 
14  <Mo  II  c.  tj,  explained  by  l.'>  (ico.  II.  c.  34,  any  j>erson  apprehending  and 
|.p»-i'«  utin;;  to  conviction  suth  as  steal,  or  kill  with  an  intent  to  steal,  any  sheep 
"F  Mthcr  <attle  sjKciticd  in  the  latter  of  the  said  acts,  shall  for  every  such  con- 
VRti^n  rLteive  a  rewanl  of  ten  pounds.  Lastly,  by  statutes  IG  (teo.  11.  c.  15 
lAii'i  **  (iv'o.  III.  (.-.  !.'>,  jK'r>ons  discovering,  appreliending.  and  convicting  felons 
and  otht-rs  htini;  ti»und  at  lari^e  during  the  term  for  which  Ihey  are  ordered  to 
be  tra!is|M»rte«l,  shall  receive  a  reward  of  twenty  pounds." 

--   M.l   I  u   nt«t.  VI  .;s;i,  »u.  lifi,  (*  rT)>«*  •t.«tut<>«4  A  &  W.  am)  Mr  .^61  7  W   III.c.  17, 

•    J  Mil    I'   I     I  H.»'ti>4.  ntti  :>  AniK-.  r.  .;1  <  (•>ii^*(h«T  with  a  «}«>«i.  I    c.  1^.  )  4,  «bkh 

t»    I  U^«k    I'.  C  Tj.  (liiiN  t*  tU  ■  iii-th  «I  of  nMiiiUir«inx  tlir  •brrill*  an- rxtrtnlrtl 

t>  tti<^  Count t  ■iMti.itiiM' u(  i>uib«m,  by  »UU.  Wttvu.  lil.  c.  4(1. 


"  Thewe  art*  an*  all  r<'|H'al«M|,  l»y  7  A  S  (mh>.  I\'.  c.  -7. — ('iiittv. 

**Thf  alx>Vi'  act-i  iir»*  n'|Ma|.Ml.  I.y  7  »<t  s  <mm).  IV.  r.  'Jil,  27,  t>4,  and  68  Gtsj.  III.  a  70; 

id  co»tj»  arc  allowe*!  to  pro-i'cuioii  in  o«itain  oii."»cs. — Ciiittv. 
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CHAPTER  XXIL 

OF  COMMITMENT  AND  BAIL. 

*'>qfli  •  Whkx  b.  dplinqiiont  ia  arrested  by  any  of  the  inetins  mentioned  in  tl 
"'  -I  preceding  chapter,  he  ought  regulurly  to  he  curried  beCore  a  iuitticc  i 
the  peace ;'  and  iiow  he  is  there  to  be  treuted  I  ebull  next  ubow  uodcr  tuu  scvoi 
head  o{  commitment  and  bail. 

The  justiee  before  whom  siioh  prisoner  is  brought  is  hound  iiiimediatelv  i 
examine  the  dreamstiinecs  of  tlie  ci-ime  alleged j'  and  to  Ihis  end,  by  suiuu  2. 
3  Ph.  and  M.  c.  10,  he  is  to  take  in  writing  the  examiiistion  of  ouch  priwai 
and  the  information  of  those  who  bring  him:*  which,  llr.  Lnmbard  ob«crves,(i 
was  the  (iret  warrant  given  for  tlie  examination  of  a  felon  in  the  Engli^b  lai 
For,  at  the  common  law,  nenio  tcncbatur  proilere  seijistim .-  and  bis  fault  ww  ni 
to  be  wrung  out  of  himself,  but  rather  to  be  discovered  by  other  m«aos  U 
Other  men.<    If  upon  this  inquiry  it  manifestly  appears  that  either  no  sac 


I 


I 

I 


'  In  a  lata  rase,  where  it  wtiie  stated  the  jiarty  behaved  improperly  in  a  rbureli.  il  ■ 
held  that  tliough  a  constsble  might  he  juBtifieJl  in  removing  hjm  Troni  the  church  *'^|^ 
detaining  him  till  the  hervii^e  was  over,  vet  he  could  not  legally  dcliiin  him  aflmnH 
to  tuke  bim  before  a  ma^slrate.    2  B.  &  'C.  G99. 

A  ipairkman  should  dplivcr  the  supposed  o&tnder  over  to  a  conntible,  or  take  him  b 
a  magistntle.    Doll,  J.,  e.  ItH. 

A  privaJe  person  may  do  the  same  as  a  watchman.  In  a  Into  cose  it  was  hdd  tltsl 
privale  pnrsnn  whpn  he  took  a  jjarly  endeavouring  to  commit  a  felon}'  might  d  '  '  " 
in  order  to  lake  bim  before  a  magistrate.    1  R.  db  M.  C.  C.  93. — CRirrr. 

*  A  constnlile  arresting  a  man  on  suspicion  of  felony  ia  bound  to  tKko  him  b«IOn 
mogistrate  as  soon  as  he  reasonably  can ;  and  he  has  no  right  to  detain  a  prisonM  tlin 
dnj'B  vrithout  taking  him  before  a  mapstrate.  in  order  that  evidence  may  Iw  uoJIeclvd  I 
support  of  a  felony  with  which  he  is  charged.  Wright  rt.  Court,  6  D.  1  R.  G23.  And  i~ 
2  Hawk.  P.  C.  U". 

It  is  tbn  duty  of  the  magistrate  to  take  and  complete  tbe  examina^oo  of  all  cmintni 
and  to  discharge  or  commit  the  individual  suspected,  as  soon  as  the  nutom  of  tl>i>  ca 
will  admit.    Fost.  1-13, 143.     But  he  is  allowed  a  muonabU  time  for  thtx  ]iut}>om-  befnr* 
makes  his  final  decisions.     It  seems  to  have  been   formerly  eonsi<lered   itiat  ifa*  li 
intends  three  days  to  be  cufllcient,  and  that  a  magblnite  cannot  Justify  iLc  iltftaiuei  oft 
parly  eighteen  days  under  examination.     Suavage  n.  Tat«>ham,  Cro.  Elia.  829.    1  "  ' 
P.  a586,58B.    2id.  120. 121.    2  Hawk.  P.O.  c.  16.  s.  12.    1  Chitt.  C.  L.  72.    Thia 
was  considered  in  a  very  recent  ease, — Davis  iv.  Cupper,  King's  Bench,  ailtittp  In 
before  Kastcr  Term.  1829,     That  was  an  action  against  a  magistnits  for  £r1b«  im| 
ment.    The  plaintiff  had  been  brought  before  the  defendant  upon  aunpioion  of  hns 
and  was  conimitied  by  him  for  further  examination  for  foiirtren  ilay*.    Th«  on 
without  giving  judgment  uiH>n  the  ivhole  case,  which  coAipn-'hended  olbci-  qorstk 
expressed  a  sti'ong  opinion  that  fourteen  days  was  not  a  reiisoiuLlilc  [H>riod  for  mmi 
ment  for  r»«xamination.  and  that  a  warrant  for  such  commitment  was  had  fnr 
setting  forth  full  and  satiafuctory  rewons  for  committing  for  so  long  a  period ;  ami  ti 
referred  to  the  case  of  Scuvage  ta.  Tatehum  (Cro,  Elis.  820)  as  justifying  lltat  ofn 
Ed,  MS.— CmTir. 

'  'I'lie  prisoner's  examination  muvt  not  b«  upon  oath :  that  of  tbe  nituevses  caual 
2  Hale,  P.  C.  52.    1  id.  585,    1  Phil.  Ev.  100.    Where  magiairatcs  first  took  Um  < 
tion  of  witnesses,  not  on  oath.  In  support  of  a  conviction,  and  afterwards 
the  truth  of  their  evidence,  the  court  of  King's  Benuh  «xpr«uBed  their  ■._ 
of  tbe  pracliee.    Hex  t».  Kiddy,  ■Wi.&.R.  734.     The  prijumcr  b«a  no  rigit 
ance  of  an  attorney  when  under  extiniination  on  a  charge  of  felony:  the  pri 
allowed,  is  entirely  a  mailer  of  disirelion  in  the  magistrate.    Cox  ur.  Col^TMljiAt  > 
m.    IB.  AC.  37.    1  M.  a  1'12.    See.  howrvcr,  an  clabornto  note  on  tliia  inipof 
ject.    Paley  on  Convictions,  2d  ed.  hy  Uowling,  28,  rf  itq.,  whera  the  propriety  of 
decision  is  considered, — Okittv. 

*  But  the  statute  of  Philip  and  Miuy  was  rciienii-d.  bj-  vtatute  7  Oeo.  IV.  c.  M. 
Otber  provisions  introduced.     And  now  the  statute  11  k  12  Vict.  o.  42,  ■.  17  pnnktM 
in  all  cases  where  any  person  shall  appt^ar  or  be  brought  before  any  juitlcr  or  hiMiiva 
tbe  peace,  charged  with  any  indictable  oS'cncc,  whether  coumltl«a  iu  England  or  Wall 
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iTAS  committed  or  that  the  Baspiciaii  entertaioed  of  tb«  priMmer  wu 
groundlcM,  in  sDch  csxefl  only  it  U  tawAil  totally  to  diacharga  bim. 
■iae  he  niuMt  cither  bo  committed  to  prison  or  give  oail;  that  la,  pat  in 
at  for  hilt  appearance  to  aoawer  the  charge  against  him.*  Thia  ooaunit- 
herefore,  beiiifr  oaly  for  Bsfe  cDstodj,  wherever  bail  will  answer  the  sams 
m  it  oDi^ht  to  DO  taken,  as  in  most  of  the  inferior  crimes;  but  in  rMor 
I  and  otlier  otTvnces  of  a  'oapital  natnre  no  bail  can  be  a  secnrity  '- 
ent  to  the  actual  custody  of  the  person.  For  what  is  there  that  a  man 
It  bo  induced  to  forfeit  to  save  his  own  HfeT  and  what  satia&ntion  or 
ity  ix  it  to  the  public  to  seize  the  effects  of  tbem  who  have  bailed  • 
vr,  if  the  murderer  himself  be  suffered  to  escape  with  imponityF  Upon 
iple  cimilar  to  wliich  the  Athenian  magistrates,  when  they  took  a  solemn 
ver  to  keep  a  eitiECD  in  bonds  that  could  give  three  sureties  of  the  same 
with  himnvlf,  did  it  with  an  exception  to  such  as  bad  embeaaled  tha 
money  or  Iwen  guilty  of  treasonable  practices.(6)  What  the  natnre  at 
lath  Ix-'en  shown  in  the  preceding  book,(c)  viz.,  a  delivery  or  bailment 
inion  to  his  siir<.'(icH,  upon  thoir  giving  (together  with  himself)  sufficient 
t  for  his  a|>|K'iiniiicc;  he  being  supposed  to  continue  in  their  fWendly 
',  iiiKtoiiil  of  going  to  guol.  In  civil  casos  we  have  seen  that  every  d^ 
.  is  bnilublu  ;  I'Ut  in  criminal  matters  it  is  otherwise.  Let  ns  therefon 
in  what  cuaes  the  party  accused  ought  or  ought  not  to  be  admitted  to 


'1  l)i'ynti<l  llip  >"■■.  or  whether  such  ppnmn  appear  Tolun- 
liceii  iipprrlien<ie(l  witli  or  nithout  warr«nt,  or  be  in 
)iiT  oll'i'iiee.  Bucb  jmtico  or  JuHliccB,  In-fore  be  nr  they 
ri:il  <ir  In'l'iire  ii<lniitling  him  to  bail,  i>halt  in  the  iireaenoe 
.<  liliiTty  In  pul  i|Ur!>tiol)s  to  the  nitneiuieit.  take  the  >tat» 
111'  n'itiie<Hi-H  Hiiil  rediire  Hueli  Btatoment  to  writing.  And 
I'li-J,  tlii'ir  rii']->.iiioii!i  are  to  bo  read  over  to  thf  secuied, 
,  slnill  -iiy  t.i  liim  those  worilr",  or  worii'  to  the  like  effect; 
.  il..  >i.ii  ivi-li  111  «ay  any  tbinR  in  nnswpr  to  the  rharfrat 
lUiMH  mill— I  you  liesire  to  lio  no:  but  whatever  you  »ay 
,  mill   limy  de  j-iv.-ii   in  oviili-nee  aftainnt  j'ou  ufmn  the 

II  niiik.s  a  stiiti'itu'iit.  il  it  to  lie  taken  down  accordingly. 

III  i«  (:ikiTi  il  luii  t'l  I-'  ii.fme.1  iin  o|H'n  eourt,  hut  such 
]>riviiiely  ;  imii  (unlike  (■asi's  of  nummary  mnvirlion)  it  i* 
U>  iilloH'  the  BoousiHi  tlie  uwistaneo  of  an  attorney  or 

-l<li>i  llii?<  eonimitmont  and  bail,  the  msgistrate  vhould 
pi-iintnr  tn  a]i]i'ur  ami  jirefiT  an  indictment  and  giie 

iiitiy  i-iiiiiiiiit  him  to  gnnl.  1  Hale.  ^Mi.  2  Hnio,  5'J,  121. 
.1 .,  lii'iojiiiiiiince.    Williams.  J.,  Itecognitance.     1  Cbitt. 

iVlien  li  ap|ienrM  thni  a  lur^on  brought  before  the  magis- 
hi-  iihli-  io  i-iie  iiiatfrial  eviilenro  sgainut  (he  prisoner, 
Kl-T  iiii'l  1'cloiiv.  by  till'  expriv!)  prnvinion*  of  the  itatulca 
■1  A  :■  I'h.  iiiiij  m!  c.  10.  -.  2.  authority  to  bind  weh  wil- 
..11  t.i  ii].]H'jir  nt  the  nexi  lienenil  gaoMolivory,  to  give 
■u-\  :  »wl  n\(»ju-  anil  iiiiirneil  women,  whontnnol  legally 
•  ithi'i-  III  \-  Ihiiiii.I  for  them.  Ami  if  the  witnoM  refuae 
ri[ii:!--Triii<-  h:i-  jKiucr  Io  iiniimii  him.  thin  being  virtually 
i.l,  hy  ii^'.-.'-iiry  o.ni-e.iiieni-e,  ii[«n  the  a  bovp-men  tinned 
■|-i!.  'llii-  iliitrine  wan  cniilirmol  in  a  late  auie  where  a 
■t  iiUii  II  r''i->i;;iiifnm'>-  for  her  itppearanee  at  •efnion'i.  to 
III  lIk'  iiiii;:i~ln.le  .vmmltt.vl  her.  and  the  court  of  King'* 
lit  wii-  l.'tiiil,  :i  M,  i  S.  I.  But  a  juatice  of  the  |x«eo  is 
III  11  imii.'"  "illiiiK  to  enter  into  a  reroftnianee  for  hi* 
liii-'I  till  oth-tiiliT.  merely  l>eciiu!te  aueh  wiineii  ia  unable 

••iK'h  r i;iiiiiiiice.  nor  ought  the  juiUoe  to  require  Mcfa 

.1  III.-  iM-ril  of  commitment)  is  all  that  ought  Io  be 
m  Asa.  1817.    1  Bum,  J.,  2tlb  wL  1013.— Cum. 
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And,  first,  to  rcAiRC  or  delay  to  bail  any  person  bailable  is  an  offence  ajjisiiiji 
the  liberty  of  the  Hubject  in  any  magiutrate,  by  tho  common  law,((/)  as  well  as 
by  the  etatuto  AVcetm.  1,  S  Edw.  1.  c.  la,  and  the  habeas  coTpua  act,  31  Car.  II. 
C.  2.  And,  lest  the  intention  of  tho  law  should  be  frustrated  by  the  jusiin'^ 
requiring  bail  to  a  greater  amount  than  the  nature  of  the  case  demands,  it  is 
cxpi-cusly  declared,  by  statute  I  W.  and  M.  st.  2,  o.  1,  that  excessive  bail  ouyLt 
not  to  be  required  ;  though  what  bail  should  be  called  exceBsivo  must  bv  left  to 
tho  courts,  on  oonoidcring  tho  circumstances  of  the  case,  to  determine.  And. 
on  the  other  hand,  if  the  magistrate  takes  insufficient  bail  he  is  liable  to  be  fiotd 
if  the  criminal  doth  not  a|ipear.(c)*  Buil  may  bo  taken  either  in  court,  or  in 
some  particular  casus  by  the  sheriff,'  coroner,  or  other  magistrate,*  but  nio»t 
fgno-i  usually  by  the  Justices  of  the  peace.*  Itegulurly,  in  all  offences,  «{brr 
"  J  against  the  common  'law  or  act  of  parliament,  that  are  below  felony, 
the  offender  ought  to  be  admitted  to  bail,  unless  it  be  prohibited  by  some  PiH-riil 
act  of  parliamcut.(/)  lu  oixler,  thcrofure,  mora  precisely  to  ascertain  wlut 
oflcnces  are  bailable, — 

Let  us  next  see  who  may  not  bo  admitted  to  bail,  or  what  offences  are  n'* 
bailiiblc.  A  nd  here  I  shall  not  consider  any  one  of  those  cases  in  which  bail  is 
ousted  by  statute  from  prisoners  convidci  of  particular  offences ;  for  then  i<uch 
imprisonment  without  bail  is  part  of  their  sentence  and  punishment.  But 
where  Ibo  imprisonment  is  only  for  safe  custo<ly  bttfore  the  conviction,  and  nut 
for  punishment  a/tiTicards,  in  such  cases  buil  is  ousted  or  taken  away  wherevt^r 
the  offence  is  of  a  very  enormous  nature ;  for  then  the  public  is  entitled  lo  dt- 
mand  nothhig  less  than  the  highest  security  that  can  be  given,  viz.,  the  l)odyoi' 
the  accused,  in  onler  to  insure  that  justice  shall  be  done  upon  him  if  gniltr. 
Such  persons  therefore,  as  the  author  of  the  Mirror  oh6erves,(j?)  have  no  Otbn 
sureties  but  the  tour  wiills  oi'  tho  prison.  By  the  ontient  common  law,  bclbre^M 
and  since(i)  the  c-unquest,  all  felonies  were  bailable,  till  murder  was  ejiceptvil 
by  statute;  so  that  jicrsons  might  be  admitted  to  bail  before  eon victioa  almon 
in  every  case.  But  the  statute'  Westm.  1,  3  Edw.  I.  c  16  takes  away  the  powrf 
of  bailing  in  treason  and  in  divers  instances  of  felony.  Tho  statutes  :!3  Hen. 
VI.  e.  Q  and  1  &  2  P.  and  il.  c.  lit  give  further  regulations  in  thia  matter ,-*uil 
(')8HB»k.  p.o.«».  i')init.m. 

(/i^HnJ.  I'-.C.  UT.  gimiiti, tirwltr qmim  in  fltKilaA  kamSeMt, M ■< tw" 

lfli:.i.f!U.  laiUriliilaliimal.  OIut.I.  14,c.  1. 

•  And  even  if  the  criminnl  d.>f«  n|>iM>iir.  vet  if  the  hail  were  takim  comiptiv  Ih*  m*P»" 
tniti-  would  cniiiinMi>  liiibl,-  t<i  im  inl'irniatiim  or  iuilictment.    2  T,  R.  liW.— Cbitht. 

'.WyuiFA-if  usheiitt  hus  ihitf  i>i>wtr?  It  .teems  not.  See4T.R.505.  2U.BU.4I'. 
Lamb.  1.'..— C'uittv. 

'  Tlie  court  of  Kinii's  Itcnch,  or  nnv  ju'tfie  lliereof,  in  vacntion,  may  at  their  diMTrti<^a 
adroit  [rf-rsons  to  l«iil  in  ull  «.«-»  whl.t soever,  (we  U  East.  1G3.  5  T.  R.  IW:)  '«"  n™" 
can  chum  tliiN  lieni'til  '/>•  jurr.  •!  Ilulf,  129.  As  to  when  this  court  will  bail,  are  1  Chii" 
C.  I.,  ai  eil.  '.IS.  «».— t'uiTTV. 

•  The  24  Clco.  II.  «,  .V>  cniicts  that  where  n  warrnnt  has  been  hacked,  and  the  ^ 
aceuiK-<l  has  h(>en  tukvn  out  of  Ilie  county  wlipm  lliii  suppoicil  otlenre  liai  been  comni^l- 
tod,  any  .{ustire  of  Die  ciiunl.v  where  he  vrns  tuken  insy,  if  the  otlence  be  bailablr.  u^ 
Iwil;  auil  theiwnie)iruvisiorriHi-xtciidL-i)  to  Irebmd,  by  44  Geo.  Ill,  c.  92.  i.  1.  and  tb* 
Vi  Gen.  Ill,  e,  M  and  lli<-  -IS  i\n,.  1||.  <.,  .'is.  h.  2  enact  that  where  the  offeoder  «t«r^  ■ 
from  one  iiart  of  tlic  I'nitiil  Kini^lom  to  thf  oilier  lie  may  he  baileil  by  any  Ju>lfr<* 
justice  oftlint  ]uirt  of  t lie  rnitci)  Kiii^'dom  vrlicre  he  vrus  apprehrnditj.  unlea*  theju^ 
wlio  ^niiiliHl  the  wiirmnt  hii^  Kriileti  the  words  "not  bMhtUle"  on  the  bM:k  of  llx 
proeess. — t'n  i  ttv. 

"Thexe  slututes  are  nil  Tt-)><<ii1eil.  by  the  T  (ien.  IV.  c.  04,  h^  sect.  I  of  wbic4i  it  i> 
cnactetl  "  Ihiit  wliei'e  nny  prrsi.n  sluill  Isi  taken  on  a  choTfra  ot  fetony,  or  Hiiii>iciMi  <^    • 
felimy.  liefore  one  or  uniri-  jii-lii'i'  or  jiiHijpi'n  of  the  {leace.  and  the  ch'ar^  phall  liew]-    i 
]><irtcd  by  pOHitlve  mid  ornlililr  cvidi'iire  nf  the  fact,  or  by  tuch  evidenct'  h,  if  ii^    I 
I'Xplniniil  or  conlnidii'ti'il.  sliull,  in  the  o]<iiiion  iif  the  jmtice  or  justices,  raiie  a  ttif^ 
presmmition  of  lli>>  fiiiili  of  iln-  |ll'^^^on  i'liar)!i-d.  »uch  person  shall  be  ctxnmiiicJ  <" 
prison  by  such  .jiistin'  or  ju^til'<'s.  in  the  manner  thereinafter  mentitMied :  bat  if  tbrrc 
shall  iH-onlyoni'jiisiit'v  pn-si'iii.  and  t lie  whole  evidence  fiTon  beftm  him  duJI  be  as^ 
as  nvitlicr  to  ruiti-  u  ttitnig  piesuuipiion  of  guilt,  nor  to  warrant  the  ilisiiiliiil  of  i^  J 
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npon  the  whole  we  ma7ColIect(A)thst  no justiceof  the  peace  can  bail,  1.  Upon 
an  accoution  of  treason ;  nor,  'I.  Of  mnraer ;  nor,  3.  In  case  of  manalanghtcr, 
if  the  prisoner  be  clearly  the  slayer,  and  not  barely  suspected  to  be  so;  or  if 
any  indictment  be  found  against  him ;  nor,  4.  Bach  as,  being  commitl«d  for 
felony,  have  broken  prison  ;  because  it  not  only  carries  a  presumption  of  Ktiilt, 
but  Id  also  saporadding  one  felony  to  another;  &.  Persons  outlawed ;  6.  Bncb 
as  have  abjured  the  realm;  7.  ^Approvers,  of  whom  we  shall  speak  in  rMfM 
a  8abaec|aent  chapter,  and  persons  by  them  accused;  8.  Persons  taken  *■ 
with  the  mainour,  or  in  the  fact  of  felony ;  9.  Persons  charged  with  arson ;  10. 
Excommunieated  perxMna,  taken  hy  vint  de  txcommvnicato  capiendo :  all  which 
are  clearly  not  admissible  to  bail  by  the  justices.  Others  are  of  a  dubioaa  na- 
ture, afl,  II.  Thieves  openly  defamed  and  known;  12.  Persons  charged  with 
other  feionieM,  or  manifeNt  and  enormous  ofTonces,  not  being  of  good  fkme :  and 
13.  AL'coHt<orit.-H  to  felony,  that  labour  under  the  same  want  of  reputation. 
Thene  seom  to  bo  in  the  discretion  of  the  joitticos,  whether  bailable  or  not. 
The  IsHt  cluRS  arc  such  as  muit  be  bailed  upon  offering  snflScient  surety;  as,  14. 
Persons  of  ^ood  fame  charged  with  a  bare  suspicion  of  manslaughter  or  other 
inft-rior  liomici'le;  15.  Suca  persons  bcinfj  charged  with  petit  larceny  or  any 
fflony  not  before  speeified ;  or,  16.  With  being  accessory  to  any  felony.  Lastly, 
it  is  ugreccl  that  the  court(f)  of  king's  bench  (or  any  iudge(in)  thereof  in  time 
of  vacation )  may  bail  for  any  crime  whatsoever,  be  it  treason,(n)  murder,(o) 
or  any  other  oti'ence,  according  to  the  circumstances  of  the  caso.  And  herein 
the  wisdum  of  the  law  is  very  manifest.  To  allow  bail  to  be  taken  commonly 
f'lr  such  cnnrmdU!)  crimcH  would  greatly  tend  to  elude  the  public  justice  ;  and 
\.t  iIkt.-  iio'  i-.\s<.'~.  (tlioiigli  tbey  ran-ly  happen)  in  which  it  would  be  hard  and 
iinju-l  I.I  eonliiif  ii  tiiiui  in  prison,  iboujrh  ;i<'CUH(>d  evon  of  the  nn'ntcst  offence. 
Tlir  l;i\v  luis  ih.reliiru  jiroviiled  one  court,  and  only  one,  which  has  a  discre- 
ii..iiary  ]"nvtr  iif  luiilini,'  in  any  caw:  except  only,  even  to  this  high  jurisdic- 
ti"ii.  and  >>f  ciiin-ne  to  ull  itili'riiir  oneH,  siicli  pt-rHons  as  arc  committed  by  either 

niiit<--i  li.r  .-■intinipls  hv  nnv  of  ihe  king's  supenor  courts  of  justiee.(/>)     *■ 

Ij-oii  Mk'  uh.-lc,  iC  the  "ifLtLce  be  not  bailable,  i.r  the  parly  cannot  tind  bail, 
liv  i-  to  !.,■  (i.niuiitleil  to  llie  coiiiity  giiol  by  the  mitlimus  of  tlic  justice,  or  war- 
mni  unib-r  lii^  liiui'l  anil  Kval,  <'<inliiinitii;  the  <-m\r-v  of  \iU  e<'mmitmenl ;  there 
I..  al.i'U-  till  .K'liviTril  !.y  due  eourw  of  law.u/i"     But  this  imprisonment,  as  has 

-■  lu-i   1..     i.i.l,.li    (.iigU  li:.   Cuml.  in.  »«.     ,/,-.n..^-»«r.,~.i«..;4..n(»**«.rJ-..    uiu...riTi. 


■  '.ari.--.  >i^!i  jii-ii..-  -hull  nni.T  I  he  jfrson  rhflru'-il  to  l>c  detnin^^l  in  eii^lody  until  hour 

;.nt  |.-r-'-n  In  tli.'  tir-i  in-t.iiire  tikki'ii  ('.Ton-  ini>  JiiMk-e<.  uliall  U-' oW^ed  Kilh  fvlony, 
vr'..ri  -ti-i-K-i'Ti  of  (rinnv.  i>ii'l  ihv  •-viil<'nr"  i.'iv<  n  in  "iipcirt  of  iho  rliu-ge  ihall  in  (hdr 
'I. .11. '■II  [I'll  !-■  -iirli  11-  ii.  r.ii-'  II  nlioin;  |pri--iiriiiiiii'ii  i>f  llu'  jcuill  of  thf  person  eharged 
>ii  I  tr.  r.^iiiir.-  lii-  .T  li.r  roMiniiiuil.  ..r  -u.-li  .->  i.|.'ii<-e  -lidl  )■<-  a<Mu<^l  on  behalf  of  the 
:'r-..n  <-;,., r^-.-.l  ,,.  -Ii:ill  in  [U.-it  .i,.|iii<'ii  ^•'iik.'ii  lli"  |>r.'<iiMi|>ti'>n  of  hi*  or  hiT  fiuill.  but 
::,■  r-'  ')i:ill  [i'>tn  ith-iaii'liii::  ii]<[i<Mr  li>  tli^in  in  I'iihi-r 'il  .•u<')i  riM-i  to  lii<  nuflirii-nt  itround 
!  f  jii'l.<  i.il  iii<|iiin  iiiKi  hi>  or  luT  pnlt.  thr  ]-'i'-on  r-lmrpMl  ohnll  I—  lulmitK^  (o  bail,  by 
' )'  I.  tv.,  jii.iii  r'<.  Ill  ill..  TiiiiiiniT  tliiTfiiMfti'i'  iiii-ntioniil :  i>roviileil  alwar*  (hat  nothing 

■:..  r.-  11  ,oiri.iiii."l   -Imll   1 ■iiii'li  in '1  lo  ri-|iiiri'  iiiiy  sui'h  ju»lire  or  juiiti»v«  m  hfmr  e»i- 

■   .-n  l..'ha[f  I'f  iiiu-  |i.-r-..ii  ...  iluir^io.l  uiil—-  il  Khali  »|.l>e:ir  to  him  or  Ihi-m  to  ba 

■-..-■  ir.l  -oiiiluriv..  toll ii.i- ..r  j»-ti,-.>lo  hiNirlh.'i-nme.— CuiTTT. 

-'  Tl.i-  !•  not  the  foriii  wl..'i.'  th.'  oifnu'c  |.  1>:iilul>U-  and  the  pirtv  cannot  And  bail:  in 
■h>ir.v^  il  1.  tok^'p  tlM-].ri-oN,-rHi<-ii-i.vly  "f'..r>vi.iii  of  <ureti<-<.  or  until  h«  ihall  be 
•iM-htritr'l  )'y  ilu«  rKiirxt'  >>1'  l.iw."  .Aii.l  ivh<'ri>  th<>  ■■nniiiiilment  i*  in  Ihe  natun  of 
I  uni*hrn*'nt.  Ihr-  tim>-  '>f  iiii|>ri>o»iii.'iii  iiiii-t  h-  •mini,  and  if  it  ho  until  the  party  be 
•Ltehmrft^l  by  due  ciur^c  ot*  l^iiv  il  tvill  W-  hrtil.  (."i  B.  k  A.  HV3 ;)  but  where  in  other 
r>«|Hi-u  ibc  time  of  ini|iri-otiiTi''nI  i'  -iiHii'i-'ntly  xt.itivl,  the  unnecemary  addition  of  tb* 
>uf<i«  "until  be  be  di»ohurgi.il  by  due  eoumu  of  law"  will  not  vitiate.     3  H.  A  S.  SSS. 

UJ 
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been  said,  is  only  for  safe  custody,  and  not  for  pnnisbment :  therefore,  in  thii 
dubious  interval  between  the  commitment  and  trial,  a  prisoner  onirht  to  be 
used  with  the  utmost  humanity,  and  neither  be  loaded  with  needless  fetters,  or 
subjected  to  other  hardships  than  such  as  are  absolutely  requisite  for  the  pur- 
pose of  confinement  only;  though  what  are  so  requisite  must  too  often  be 
left  to  the  discretion  of  the  gaolers,  who  are  frequently  a  merciless  raee  of  men, 
and,  by  being  conversant  in  scenes  of  misery,  steeled  against  any  tender 
sensation.  Yet  the  law  (as  formerly  held)  would  not  justify  them  in  fettering 
a  prisoner  unless  w^ierc  ho  was  unruly  or  had  attempted  to  escape  ;(r)  this 
being  the  humane  language  of  our  antient  lawgivers :(«)  *^ custodies  pcenam  sibicom- 
missorum  non  augcanty  nee  eos  torqueant ;  sed  omni  scevitia  remota,  pietateque  ad- 
hibitGy  judicia  debite  exequantur." 


CHAPTER  XXIII. 

OF  THE  SEVERAL  MODES  OF  PROSECUTION. 

*^01 1        *TnE  next  step  towards  the  punishment  of  offenders  is  their  proeecii- 
^     tion,  or  the  manner  of  their  formal  accusation.^  And  this  is  either  upon 
a  previous  finding  of  the  fact  by  an  inquest  or  grand  jury;  or  without  such  plu- 
vious finding.     The  former  way  is  either  by  presentment  or  indictment. 

I.  A  presentment,  generally  taken,  is  a  very  comprehensive  term,  inclnding 
not  only  presentments  ])roperl3'  so  called,  but  also  inquisitions  of  office  and  in- 
dictments b}'  a  gnuid  jurj'.  A  ])rc8entment,  properly  speakine,  is  the  notice 
taken  b}'  a  grand  jury  of  any  oiience  from  their  own  knowledge  or  obaerra* 
tion,(^)  without  any  bill  of  iiKlictment  laid  befoi*o  them  at  the  suit  of  the  king: 
as  the  presentment  of  a  nuisance,  a  libel,  and  the  like ;  upon  which  the  oiBcer 
of  the  court  must  attorwards  frame  an  indictment(6)  before  the  party  presented 
can  he  put  to  answer  it.  An  inquisiti<m  of  office  is  the  act  of  a  jury  summoned 
by  the  ])roper  olficcr  to  inquire  of  matters  relating  to  the  crown  upon  evidence 
laid  before  lliem.  Some  of  these  are  in  themselves  convictions,  and  cannot 
at\orwards  l)e  tniversod  or  deniod;  and  therefore  the  inquest,  or  jury,  ought  to 
hear  all  tiiat  can  bo  allogod  on  both  sides.  Of  this  nature  are  all  inquisitions 
oiftlo  (ie  se ;  of  fliglit  in  ])orsons  accused  of  felony;  of  deodands  and  the  like;* 
and  presontnumts  of  potty  ofioncos  in  the  KherifTs  tonm  or  court-Ieet,  where- 
upon the  presiding  officor  may  set  a  fine.'   Other  inquisitions  may  be  afterwards 

C)  2  luxt.  :'.M.    a  Io«t.  34.  (•)  Lamb.  Eirmarch,  JL  4.  e.k 

(*>  2  Inst  730. 


{•)  Fli-t.  /.  1,  c.  -H3. 


And  ns  to  the  form  of  tho  mittimus  in  goneml,  8ec  1  Chitt.  C.  L.  109  to  116,  2d  ed.— 

C-IIITTY. 

*  It  may  horo  be  useful  briefly  to  consider  the  timo  when  the  prosecution  should  be  com- 
menced. The  habeiH  eorpus  uet  pr(»vides  that  a  person  committed  for  treason  orfekmy 
must  he  indicted  in  the  ciisuin;:  term  or  sessions,  or  the  party  must  bo  bailedt  unlew  it 
be  sliown  u])on  oath  that  tho  witnt\<ses  for  the  proiteoiition  could  not  be  produced  at  the 
jn-eet-din*:  session.  .')l  <'ar.  II.  c.  li,  s.  7.  See,  accordingly,  2  R,  S.  737,  {  28,  ftc.  This 
regulation  ai)i>lies,  liowrver.  only  to  ])ersons  actually  confined  upon  suspicion,  and  v 
Bolely  inten<led  to  ]>revent  tho  piotraciin;:  of  arbitrary  imprisonment;  so  that  it  does  not 
preclude  tlio  crown  from  ])r4*rornn;;  an  indictment  at  any  diHtance  of  time  from  the 
actual  per])etration  of  tlie  oU'ence,  uidi^s  some  particular  statute  limits  the  timeof  proi^ 


cutin^. 


There  is  no  general  statute  of  limitations  applicable  to  criminal  proceedings.  2  Hals, 
l^ii^.  hi<'utenant-i*olonel  Wall  was  tried  and  cxecuteil  for  a  murder  conuniUed  twenty 
years  before.  An<l  it  has  bt>en  repeatedly  held  that  no  length  of  time  can  lenlise  a 
public  nuisance,  althou;ih  it  may  atl'ord  an  answer  to  an  action  of  a  private  indiridusL 
7  East,  11K>:  tmtr,  IT)?,  note  12. — Ciiittv. 

^  But  such  an  in(iuisition  is  now  considered  traversable.  1  Saimd.  363,  note  1.  Imperii 
Off.  Tor.  4:J7.— CiiiTTv. 


»'i 


There  is  some  inuccuracv  in  this  statement.    An  i>nquiaitioo  IJiMilwjr  thai 
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trxTcned  and  examined;  as  particularly  the  coroner's  'ioqiuBitionof  the  r^ono 
death  of  a  man  when  it  finds  any  one  guilty  of  homicide;*  for  in  sooh  *■ 
caat,-*  the  ofl'onder  so  presented  must  be  arraigned  npon  this  inquisition  and 
may  dinpute  the  truth  of  it ;  which  brings  it  to  a  kina  of  indictment,  the  moct 
nsual  and  cffuotual  moans  of  prosecution,  and  into  which  we  wUl  therdbre  io- 
qairo  a  little  more  minutely. 

II.  An  indiclmenl{c)  is  a  written  accusation  of  one  or  more  persona  of  a  crime 
or  misdemeanour,  preferred  to,  and  presented  npon  oath  by,  a  grand  jnry.  To 
this  <^nd  the  sheriff  of  every  county  is  bound  to  return  to  every  session  of  the 
peaeo,  and  every  fommiasion  of  oyer  and  terminer,  and  of  general  gaol-deliTeiy, 
tWL-uty-riiur  ffMni  and  lawful  men  of  the  county,  some  out  of  every  hundred,  to 
inquire,  prt'flont,  do,  ttnd  execute  all  those  tbinn  which  on  the  part  of  our  lord 
the  Wiiin  itliull  then  and  there  bo  commanded  them. (if)  They  ought  to  be  ft«»- 
holdt'n,  but  to  what  amount  is  uncertain  ;(e)  which  seems  to  be  coMS  otnitM*, 
and  UM  pn)iH>r  to  bo  supplied  by  the  legislature  as  the  qualifications  of  the  petit 
jury,  wliic'li  were  lurrocrly  equally  vague  and  uncertain  but  ore  now  Mttled  \>j 

C,  IW  Appradli,  1 1.  t<)  1  HrO.  p.  C  IH.  »»«.»*. 

Ma  lit  it  cannot  of  counte  be  traversed  by  the  individual ;  but  it  may  bs  removed  Into  the 
kinjc's  lifnoh  by  eerti<irim  and  then  (ravened  bjr  the  exeoutori  or  adminlttimton  of  the 
dMH-anMl.  Tiioinpo  v(.  Etherington,  1  Saund.  B«p.  363,  n.  (1),  ed.  1824.  A*  ta  the  flight 
of  ponoiiii  001.-11  ntil  of  fi'lony.  I  am  not  aware  that  thti  waa  ever  made  a  rabataDtive  mitlir 
of  m<iuir^  ilioiinct  from  the  trial  of  the  felony  itself,  {tee  pott,  387 ;)  and,  a*  that  trial  oouU 
only  be  in  the  prwcnpe  of  the  party  acciued,  it  waa  then  the  regulM  verd' 
aflrr  an  o^H-n  trial,  and  not  a  cose  in  noint.  The  coroner,  indeed,  nolding  ai 
on  til'-  il.atli  i>f  n  ]H'i>nii,  miiy  find  that  ho  na*  niunlcred  by  A.  B.  and  that  A'.  B.  haa 
6-'l  t'>r  i[;  uud  iIk'  Hiitb.>ritl<-.^  nil  afitce  Ibut  this  Ullfr  jiurt  of  tlie  finding  ii  not  travt^ra- 
at.i.',  tlioii^h  It  i-  iiL-t'rvi'cl  ibiii  no  aili'iiuate  rt>aiion  for  thia  diitinclion  ia  to  be  found  in 
lb'-  l-»ik^.  'I'ln~  [irobiibly  wiut  the  <Mf,\i\  which  the  author  intended  to  ravntion.  With 
n-"]-i  1  to  ili"-l:iiiiK,  iluTo  i"  no  nioiic,  indf*<i,  by  which  the  lord  of  the  franrhiaecan 
i|tiarr.J  xilb  ih"  liii'liii).'  uf  Uii' Jury,  po  a»  to  increase  the  Value  they  have  affixed,  but  the 
criurt  Hill  iiiii-rli f  Ui  ditiiini-'h  Ihut  valuta,  (Foxter,  26G:)  and  therefore  it  muat  be  in-  , 
frrT'-'i  IliHi  ilii-  liiiiliiitf  i^  iiiit  iilwohiti'ly  ronoIuBJve. 

.th'l  hi-il\.  or.  In  ]pri'-.  iiiiin'Tils  of  |H'rty  otJoncea  in  the  town  or  loet,  lord  Mansfield  ha* 
ui<l  ili.ii  ii  ciitinoi  In'  iriK'ihiil  llii'v  nrt.>  not  travenublp  any  where.  (Rex  n>.  Roupell.  Cowp. 
Vi'.iii  uiid  lilt'  Ijiiv  'I'i'iii!'  li>  lit'  tliiit  lii'foreihe  fine  ■■  (■^'treated  and  [wid.  though  not  after- 
>«r<l-.  Ill''  iirs-'i'tilminl  itiiiv  In-  ri-move<l  bv  ffrtiurari  into  the  court  of  King's  Bench  and 
lr;n.r-.-.l  tb-r-.     M.n  ,-...  Er..H«m,  2  T.  K.  11*4. 

('[■Ill  lb-'  hIiipIi'.  it  riiiiy  by  hiid  down  gt-ncrally  that,  with  the  exception  of  flight  on 
ih-  <b-;itli  of  II  ni.iii.  no  tinrliii).'  of  an  inquisition  can  be  conclusive  on  a  party  who  haa 
Li>l  tio  n]i|Miriiiiiiiy  of  viii<hi'ji(iii>i  liin  rights  before  the  Jury ;  while  there  are  caae*  in 
■  Ii.i-b  a  I'^iriy  ubo  b^L~  voluntiirily  f<in>p>ni*  that  right  In  one  stage  may  yet  traverse  the 
findiiii-  111  -oiiu-  hiiiin'  ~Ufii\  A»  wlii'ii.  njon  an  in<|uiry  by  the  sheriff  under  a  writ  of 
Fii-'iii.  tb''  jiitv  tiiiil  I'  tiiun  pKid^  I<>  bf  the  goods  of  A.  B..  and  that  finding  is  returned  to 

I: ri  <<l    Kai  lM'.|ii-'r.  >'.  !■..  nlii>  claims  the  goods,  and  might  have  done  so,  but  neg- 

;..-,.!   !.■  ijo  M>  U-diro  till'  slifritl',  may  yi-t  traverse  the  finding  in  the  court  above. — 

'  T'i*iii  ibi^  iii'iiii-iiioii  tlic  [mrtv  iii-cusml  mav  be  tried  without  the  intervention  of  tha 
rran.!  jurv.  I-J  WA.-.  'II.  ;i '■ani]-".  :i71.  2  I,.iich.  IWa.  Ru».  *  R.  0.  C.  240,  S.  C. :)  and 
If  an  iii-lirtni-'iit  In-  fotin.l  lor  ibi-  onine  ollcnce.  and  the  defendant  be  BC<]uitted  on  the 
on-,  h.'  mii-i  be  :irr;tn:iii-d  on  tbeiitbiT, — to  which  he  may,  however,  effect usUy  plead  his 

r'r.f.-t  M.  ii'i  .1  '-.'".—  rii>'r>'  \*  iil-o  a  Mio.lt>  in  nhich  a  parly  may  be  put  on  hia  trial 
w;ib..iit  any  »riit-ii  uo,  ii..„(i,iii.  viz..  Ibe  verdict  nf  a  jurj'  ill  a  civil  cause.  3  Uale,  ISO, 
4  T  It  ■;t'':.  i  l>|i.  1^'.  t.  Tliii~.  ill  nil  action  for  taking  awav  goods,  if  the  jury  found 
ilitt  tb.'V  *■■!■■  t.ik.'ii  f.'|.»iioi,.|v.  Ih.-  vcrdic-I  ■..-rvil  also  as  an  indictuienl.  2  Hale.  131. 
Ili-k  I.  -J.  c  l'>.  -  •'>  loin  Ih;:  liiiliotni.-iil.  I'.  Rac.  Abr.  Indictment.  B.  5.  And  at 
iJh-  [.ri^--iit  duy,  in  mi  mtion  f.ir  -Ijuid.-r,  in  which  tb.-  plaintiff  is  charged  with  aeriminal 
iTtr.-ii'---.  and  tlic  <l-'1i'ii<bLiii  jii~iiM.>-',  if  lb.'  jury  Hud  that  the  justification  ia  true,  the 
|.la:n[itT  mav  1-  iiiiiii.-li:ii''lv  yni  upon  lii-  itiiiI  for  the  crime  alleged  against  him.  with- 
out  ibi  inicrvi'Tiiioii  iif  j>  vTi'iiil  Juiy.     ">  T.  11.  ^.<:l.     But  the  verdict  must  be  found  In 

u>  have  but  little  force  2  Ili.l.'.' I.'il.  Hawk.  b.  2,  c.  2S,  a.  6.  An  affidavit  taksaataui 
^u  on  •  trial  may  al-o  U-  ri-.-i-ivo(l  by  tin-  court  of  King's  Bench  a*  the  fbundatianota 
CTuninal  iofunnalion  against  unutlier.     T.  K.  285. — Chittt. 
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several  acts  of  parliament.     However,  they  are  usually  ircntlemcn  of  the  bojst 
figure  in  the  eounty.     As  many  as  appear  upon  this  panel  are  Bworn  upon  the 
frnxnd  jury  to  the  amount  of  twelve  at  the  least,  and  not  more  than  twentv- 
three;  that  twelve  may  be  a  majority.     Which  number,  as  well  as  the  eonsiit'u- 
tion  itself,  we  find  exactly  described  so  early  as  the  laws  of  king  Ethelred.(/) 
"  Exeant  seniores  duodecim  thini,  d  pra'fectus  cum  eis,  et  jurent  super  sanctNarium 
quod  eis  in  manus  datur^  quod  noUnt  Mum  innocentem  accusare,  nee  aliqvem  noxium 
rehire.''     In  the  time  of  kin^  Richard  the  First  (according  to  Hoveden)  the  i>nh 
cess  of  electing  the  grand  jury  oixlained  by  that  prince  was  as  follows:  lour 
knights  were  to  be  taken  from  the  county  at  large,  who  chose  two  more  out  of 
over}'  hundred;  which  two  associated  to  themselves  ten  other  principal  freemen, 
and  those  twelve  were  to  answer  concerning  all  particulars  relating  to  their  own 
*303 1     ^^**^^^^*^-     T^^^^  number  was  pi'obably  *found  too  large  and  inconvenient; 
J     but  the  traces  of  this  institution  still  remain  in  that  some  of  the  jury 
must  be  summoned  out  of  every  hundred.     This  grand  jury  are  previously  in- 
structed in  the  articles  of  their  inquiry  by  a  charge  from  the  judge  who  presides 
upon  the  bench.    They  then  withdraw,  to  sit  and  receive  indictments,  which  are 
preferred  to  them  in  the  name  of  the  king,  but  at  the  suit  of  any  private  prose- 
cutor; and  the}"  are  only  to  hear  evidence  on  behalf  of  the  prosecution:  for  the 
finding  of  an  indictment  is  only  in  the  nature  of  an  inquiry  or  accusation,  which 
is  afterwards  to  be  tried  and  determined;  and  the  grand  jurj'  are  only  to  in- 
quire upon  their  oaths  whether  there  be  suf!icicnt  cause  to  calf  upon  the  party 
to  answer  it.     A  grand  jury,  however,  ought  to  be  thoroughly  persuaded  of  the 
truth  of  an  indictment  so  far  as  their  evidence  goes,  and  not  to  rest  satisfied 
merely  with  remote  probabilities;  a  doctrine  that  might  be  applied  to  very  op- 
pressive pui"])oses.(<7) 

The  grand  jury  are  sworn  to  inquire  only  for  the  body  of  the  coxmiy,  pro  ctfrpore 
comitatus;  and  therefore  the}'  cannot  regularly  inquire  of  a  fact  done  out  of  tliat 
count}'  for  which  they  are  sworn,  unless  particularly  enabled  by  an  act  of  parlia- 
ment. And  to  so  high  a  nicety  was  this  matter  anticntl}"  carried,  that  where 
a  man  was  wounded  in  one  county  and  died  in  another,  the  ofTender  was  at  com- 
mon law  indictable  in  neither,  because  no  complete  actof  felony*  was  done  in  any 
one  of  them ;  but,  by  statute  2  &  8  Kdw.  VI.  c.  24,  he  is  now  indictable  in  the 
county  where  the  party  died.*  And,  by  statute  2  Geo.  II.  c.  21,  if  the  stroke  or 
poisoning  be  in  England,  and  the  death  upon  the  sea  or  out  of  England,  or  rkf 
versUy  the  offenders  and  their  accessories  may  be  indicted  in  the  county  where 
either  the  death,  poisoning,  or  stroke  shall  ha])pen.  And  so  in  some  other  ca^es; 
as,  particularly,  where  treason  is  committed  out  of  the  realm,  it  may  be  ioqaire*! 
of  in  anv  county  within  the  realm,  as  the  king  shall  direct,  in  puranance  ot* 
statutes  26  Hen.  VIII.  c.  18,  88  Hen.  VIII.  c.  23,  85  Hen.  VIII.  c.  2,  and  5  A  6 

♦3041  ■'*^^^^^'-  ^^^-  ^''  ^^'  -'^"^^  counterfeiters,  washers,  or  minisher8*of  the  cn^ 
^  rent  coin,  together  with  all  manner  of  felons  and  their  accessories,  may, 
by  statute  20  Hen.  VIII.  c.  (>,  (confirmed  and  explained  by  34  &  35  Hen.  VHI.c 
20,  §§  75,  70,)  be  indicted  and  tried  for  those  offences,  if  committed  in  any  part(A) 
of  Wales,  before  the  justices  of  gaol-deli verj'  and  of  the  peace  in  the  next  adjoin- 
ing county  of  England,  where  the  king's  writ  runneth:  that  is,  at  present  in  the 
county  of  Hertford  or  Salop,  and  not,  as  it  should  seem,  in  the  county  of  Chester 
or  Monmouth;  the  one  being  a  county  palatine  where  the  king's  writ  did  not 
run,  and  the  other  a  j)art  of  Wales,  in  20  Hen.  VIII.(0  Murders,  also,  whether 
committed  in  England  or  in  foreign  pai*ts,(A')  may,  b}'  virtue  of  the  statute  S3 
Hen.  VIII.  c.  28,  be  inquired  of  and  tried  by  the  king's  siiecial  commissioD  in 
any  shire  or  ])lace  in  the  kingdom.  By  statute  10  &  11  W.  III.  c.  25,  all  robberies 
and  other  capital  crimes  committed  in  Newfoundland  may  be  inquired  of  and 

{/)  Wllk.  LL.  Angl.  Snx.  IIT.  («>  Sw  Hiwdr.  06. 

(9)  State  TriiiU.  iv.  1>3.  1* 

(*j  Stni.  6;M.    :)  M(n1.  1.14.  Dpc 

^  By  stat.  7  Goo.  IV.  c.  CA,  tliis  statute  was  ropt>a1e<l :  and  it  id  enacted  by  s.  12  that  when 

any  felony  or  nnsdonieanoiir  sliall  bt^  bepin  in  one  county  and  completed  in  another,  or 

dliall  be  committed  on  the  boundary  or  l)oundarie8  of  two  or  more  ooanties,  or  wilhia 

five  hundred  yards  thereof,  it  may  be  tried  and  punished  in  either.- 
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(9)  State  TriiiU.  iv.  1>a.  (*>  Klpr's  cm«,  at  ibtOld  BftOcy,  Dee.  ITSA.  Imcteliciii^ 

X.  1775. 
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ied  in  any  eoanty  in  England.  Offences  Bcainst  the  black  act,  9  Geo.  I.  g.22,  mar 
B  inqaired  of  and  tried  in  any  connty  of  England,  at  tho  option  of  the  prosecator.(/j 
[>  felonies  in  dontroying  turnpikes  or  works  upon  navigable  riTera,  erected  by 
ithority  of  parliament,  may,  by  statutes  8  Geo.  II.  o.  20  and  18  Geo.  III.  c.  84,  be 
iquircd  of  and  tried  in  any  adjacent  county.  By  atAtnte  26  Geo.  II.  c.  19,  pluoder- 
ig  or  stealing  from  any  vessel  in  distress  or  vrecked,  or  breaking  any  aoip  con- 
mrr  to  12  Anno,  at.  2,  c.  18,(in)  may  be  prosecuted  either  in  the  county  where 
teuct  is  committed  or  in  any  connly  next  adjoining;  and  if  committed  in  Wales, 
Ing  English  county:  by  which  is  understood  to  be  meant 
4,  by  the  Htutiito  26  Hen.  VIII.  above  mentioned,  had 
sdiction  with  the  great  aessiona  of  felonies  committed  in 
'ale8.(n)  t'elonies  committed  out  of  the  realm,  in  burning  or  destroying  tbe 
ing's  Hhipa,  'mngazinca,  or  stores,  may,  by  statute  12  Geo.  III.  c.  24,  r*«nii 
)  inquin-u  of  and  tried  in  any  county  of  England,  or  in  the  place  where  ^ 
lo  oD'cnco  is  committed.  By  statute  13  Geo.  III.  c.  68,  misdemeanours  com* 
ittt-Hl  in  India  may  be  tried  upon  informations  or  indictments  in  the  court  of 
log's  bench  in  England ;  and  a  mode  is  marked  oat  for  examining  witneeesa 
r  commisxion,  and  transmitting  their  depositions  to  the  court.  Bat,  in  general, 
1  offences  must  Iw  inquired  into  as  well  as  tried  in  the  county  where  the  tkot 
oomntilted.  Yet,  if  larceny  bo  committed  in  one  county  and  the  goods  carried 
to  another,  the  offender  mny  bo  imlicted  in  either,  for  tbe  offence  is  complete 
both  ;(o)  or  lie  may  bo  indiited  in  England  for  larceny  in  Scotland  and  carry, 
g  the  giKKU  niih  him  into  England, or  vice  versa;  or  for  receiving  in  one  part 
'  the  united  kingdom  iroods  that  have  been  stolen  in  another.( p)  But  tor 
■bbery.  hnrirlHrv.  tiiul  the  like,  he  can  only  be  indicted  whore  the  fact  waa 
-tu^illv  <'iiiiiti)illi'i|;  lor  lli<>it;;li  llio  i-itrryin;;  nwii^'  hikI  keeping  of  the  goods  is 
mr^iiriii:ili"ii  »i'  llie  otifjiiiiil  tuking.  and  in  tlicrvfore  larceny  in  the  second 
•only. vol  it  is  not  ii  roUherv  or  linr;;lury  in  thiit  jurisdiction.  AndifaperKon 
■  iriiii'ieil  ill  uiii'  I'liimly  liir  liircetiy  rif  guodM  originally  taken  in  another,  and  be 
iin-ot  <'i>uvii'ii'<i  iirstuii'lr'  mule,  he  HJiali  not  be  admitted  to  his clerft}-,  provided 
ye  iTi:,'iiial  lukiii;;  be  uitended  with  sueh  cirtumstances  us  would  have  ousted 
m  •>■  til-  ('lt'r<:y  hy  virtue  of  any  statute  made  previous  to  tho  year  16Ifl.(f  J* 


n-  in  criiiiiiial  i>roH-ou(icin*  has  been  recently  revised  and 

I V.  ,'.  :U.  x.  T.  if  Hny  British  Kuhjoct  ohall  be  rhiirg«l  in  Eng- 
iii>l;inj;lil<T.  or  wild  lii'i»jt  ju-eeworv  before  tlie  f»et  lo  Mij 
niiiiit.'il  I'll  liinfl  r>iit  of  ilie  rnilnl  Ivinplom.  wlit-Dirr  within 
II  Pill,  liny  Jii-lii-n  (if  the  eounly  or  pliiei'  w>iert>  the  penmn  M 

.  ■ii'iiiiJiiii f  thi'  eharjfe.  ui'l  prorwxi  (lipri-iii  m  if  it  had 

'   limit- of  liiH  nriljnup'  JuriMlirtion :  and  if  any  perenn  lo 

f"r  iniil  IT  lulniiltiHl  lo  liuil.  a  eommimiion  ihdl  bo  dirvcted 
ii')i  'Kiinti  or  )iliii  r.  im  hhnll  )-e  B|i]><iintod  Iit  the  lord  rhan- 
I  liny  S11I-K  <>m>n<i>'r;  ntnl  Miih  jM-non*  Rhall  liare  (mwer  to 

iiir- ■■.  witliin  th<'  ••oiiniy  or  j.lniv  iimiloU  in  Ui«r  com- 

imy  or  |il:i<-'<.  in  th''  !'iiiiii>  niunner  uif  tho  oltWieea  had  boeu 
■niiiiiy  or  |il.n>';  nnd.  l>y  s.  M.  whiTo  Hny  ||ornnn.  beinfi  f*io- 
liiii't.  ii]'>ii  llii>  Ki'ik.  or  lit  tiny  ]>liui>  oul  of  Knjiland,  *hsli  die 
nil,  or  I'lV  rir.ai.  i-verv  oir,-nri-  routiiiillml  in  renprrl  of  anj 

■iliiill  iiiiioiiiii  in  ili<>  olfi-nee  of  murdi-r  or  mani<l>u|(hinr.  or 
.K'l  to  tiiiinliT,  nr  nft<>r  Ilic  fiu-t  to  murder  or  mannluuphter, 

I  il oiiiiiy  iir  ii1n<-<-  in  KiiKhmd  in  wliieh  aueb  death.  «trnke, 

•'  niiiiiiKT  in  111!  rr>iH<i'l!>  an  if  sui'ti  offonoe  had  been  wbollr 

i.i'i  "ill.  l.ml.r-.  of  rouiili.-*.  By  T  Oeo.  iV.  e.  W. ..  12,  whew 
sliiill  Ih'  i-<i]iiinilt<il  on  ilio  boundary  or  boundaries  of  two 
ivi-  litinilrivl  yanU  thereof,  or  shall  bs  bofmn  in  one  ooaaljr 
L  en-  Muirh  fi'loiiy  or  misdemeanour  may  be  tried  and  punished 
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When  the  grand  jury  have  heard  the  evidence,  if  they  think  it  a  groundlc^ 
accusation,  they  uwed  formerly  to  endorse  on  the  hack  of  the  bill  "  i^noraniw.*," 
or,  we  know  nothing  of  it;  intimating  that,  though  the  facta  might  possibly  he 
true,  that  truth  did  not  appear  to  them :  but  now  they  asnert  in  English  more 
absolutely  "not  a  true  bill,"  or  (which  is  the  better  way)  "not  found,  and  then 
the  party  is  discharged  without  further  answer.  But  a  Ihjsh  bill  ma}'  after- 
wards be  preferred  to  a  subsequent  grand  jury.  If  they  are  satisfied  of  the 
*^0r  1  ^^^^^^  ^^  ^^®  accusation,  they  then  ^endorse  upon  it  "  a  true  bill,"  antieutly 
^  ^^billa  vera  J'  The  indictment  is  then  said  to  be  found,  and  the  party 
stands  indicted.  But  to  find  a  bill  there  must  at  least  twelve  of  the  jury  agree; 
for  so  tender  is  the  law  of  England  of  the  lives  of  the  subjects,  that  no  man  can 
be  convicted  at  the  suit  of  the  king  of  any  capital  offence,  unless  by  the  unani- 
mous voice  of  twenty-four  of  his  equals  and  neighbours :  that  is,  by  twelve  at 
least  of  the  grand  juiy,  in  the  first  place,  assenting  to  the  accusation,  and  after- 

in  any  of  tlic  said  counties  in  the  same  manner  as  if  it  had  been  actually  and  whollj 
committed  therein. 

As  to  offences  committed  on  persons  or  property  in  coaches  or  vessels.  By  7  Geo.  IV. 
c.  04,  s.  13,  where  any  felony  or  misdemeanour  shall  be  committed  on  any  pervon,  or  on 
or  in  respect  of  any  pro^ierty  in  or  upon  any  coach,  wagon,  cart,  or  other  carriogo  what- 
ever, employed  in  any  journey,  or  on  board  any  vessel  whatever  employed  on  any  voyi^ 
upon  any  inland  navigation,  such  felony  or  misdemeanour  may  be  tried  and  punished  m 
any  county  through  any  part  wliereof  such  coach,  &c.  or  vessel  shall  have  passed  in  the 
course  of  the  journey  or  voyage  during  which  such  felony  or  misdemeanour  shall  hare 
been  committed,  in  the  same  manner  as  if  it  had  been  actually  committed  in  such  couuty; 
and  where  any  part  of  any  higliway  or  navigation  shall  constitute  the  boundtiy  of  «dt 
two  counties,  such  felony  or  misdemeanour  may  be  fried  and  punished  in  either  of  the 
said  counties  through,  or  a(\joining  to,  or  by  tlie  boundary  of  any  part  whereof  nch 
coach,  &c.  or  vessel  tsluill  have  iiassed  in  the  course  of  the  journey  or  voyage  during 
which  such  felony  or  misdemeanour  shall  have  been  committed,  in  the  same  manner  m 
if  it  had  been  actuallv  conimitted  in  such  countv. 

As  to  larceny  generally.  By  tlie  Larceny  Act,  (7  &  8  Geo.  IV.  c.  29,  s.  76,)  if  any  pefwn. 
having  feloniously  taken  any  property  in  any  one  part  of  the  United  Kingdom,  fbtll 
afterwards  have  it  in  his  po^<session  in  any  other  part,  he  may  be  indicted  for  IsrrenTin 
that  part  where  he  shall  so  liave  such  property  in  his  possession,  aa  if  he  had  actually 
stolen  it  there:  and  if  any  pei-son  having  knowingly  received,  in  any  one  part  of  the 
United  Kingdom,  any  stolen  ])roperty  which  shall  have  been  stolen  in  any  other  part,  he 
may  l>e  indicted  for  such  offence  in  that  part  where  he  shall  so  receive  auch  property, ai 
if  it  had  been  originally  stolen  in  that  part. 

As  to  accessorit»s.  By  7  Geo.  IV.  c.  G4,  s.  0,  accessories  before  the  fact  to  any  felony 
may  be  trie<l  in  any  court  that  has  jurisdiction  to  try  the  principal  offender,  although 
the  offence  of  such  accessories  may  be  committcnl  on  the  high  seaa,  or  on  land,  within  or 
without  the  king's  dominions:  and  if  the  princi|>al  offence  is  committed  in  one  county 
and  the  other  otl'en(*e  in  another,  such  accessories  may  be  tried  in  either;  and,  by  a.  U^ 
a  similar  provision  is  made  with  n^spect  to  accessories  after  the  fact  to  felony. 

As  to  treasons.  By  35  Hen.  VIII.  c.  2,  (which  is  not  repealed  by  I  &  2 P. and M. c. R 
see  1  Kast,  P.  C.  103.)  all  treasons  or  misprisions  of  treason  committed  out  of  the  realm 
may  be  tried  in  the  court  of  King's  Bench  by  a  jury  of  the  county  in  which  the  ooait 
sits,  or  by  a  special  commission  in  any  county  in  England.    See  Chit.  C.  L.  188. 

An  indictment  for  bigamy  may.  by  9  (jeo.  IV.  c.  31,  s.  22,  be  tried  in  the  county  where 
the  offender  is  apprehended  or  is  in  custody,  the  same  as  if  the  offence  had  been  actually 
committed  there. 

In  an  indictment  for  a  libel  the  venue  must  l)e  laid  in  the  county  where  the  pablicatioa 
took  i>lace. 

In(lictment8  for  offences  against  the  customs  and  excise  may  be  tried  in  any  countv  of 
England.    See  0  Ow.  IV.  c.  lUS,  ss.  74  &  7S,  an<i  7  &  8  Geo.  IV.  c.  53.  s.  43. 

Ullences  committed  in  a  countv  of  a  citvor  town  mav  be  tried  in  the  county  at  lar^ie. 
See  3«  Geo.  III.  c.  52 :  51  Geo.  11 1,  c.  1(N) :'  00  Geo.  111.  c.  4 ;  1  Geo.  IV. e.  4.  If  the  in- 
dictment states  the  felony  to  have  been  committed  in  the  county  at  large,  and  it  ma 
committed  in  the  county  of  a  city  or  town,  this  is  bad.  Rex  w.  Helior,  R.  £  R,  C.C.  144. 
But  if  the  offence  be  proi»erly  laid  in  the  county  of  a  town,  and  the  indictment  i*  pr^ 
ferre<l  in  the  county  at  large,  it  need  not  he  averred  that  that  is  the  next  a^oininf 
county  to  the  county  of  the  town.  Hex  r#.  (loff,  id.  179.  The  26  Hen.  VIII.  c.  6,  sTC 
which  makes  felonies  in  Wales  triable  in  the  next  English  ooonty,  extends  to  fehNMi 
created  since  that  statute.  Rex  vi.  Wyndham,  id.  197.--CHnTr« 
652 
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mrds  by  the  whole  petit  jat^  of  twelve  more  findiDg  him  gnilty  apoD  hii  tiisL 
But  if  twelve  of  Uie  f^nd  jury  assenl,  it  is  a  good  preeentment,  though  soma 
of  the  rcflt  diuagree  ;(r)  ,atid  the  indictment,  when  ao  foaod,  is  publicly  (MiTerwl 
into  court. 
IndictmeDts  must  have  a  precise  and  sufflcieot  certainty.^  By  statute  1  H«o. 
Oinjd-r.aia. 

'Tlir  following  genprsl  rules  aa  to  the  form  of  the  indictment  may  b«  found  naehil, 
Thr  lnili(-tm<-n(  muni  plate  the  facia  of  the  crime  with  as  much  cerlaiQtjr  •■  the  natun 
of  thf  cai*  will  admit.  Coirp.  6H2.  5  T.  R.  611-623.  Therefore  an  indictment  charing 
the  ilvti-nilHril  wirh  i>)ittiinin)i  mon^y  by  false  pretences.  witLout  «laling  what  were  the 
fnuiicnUr  pretenci-,  U  initumcient.  3  T.  R.  581.  The  ca»e«  of  indictment  for  beinca 
H>mai»n  m-oUI  ur  harrcior,  or  for  keepina  a  di»orderlr  home,  or  for  couapiraoy,  may  M 
n>n-i.l.T.cl  nM  .-xrcptionH  In  the  general  rule.  2  T.  R.  586.  1  T.  B.  TS4.  2  B.  A  A.20S. 
And  an  indii'tmcnt  for  I'ndfHvourlng  to  incite  a  ooldter  to  commit  an  act  of  mutiny,  or  a 
trrvani  lo  rob  his  niii*ier,  witlinui  ittaling  the  particular  meana  adopt«d,  may  abo  be  oon- 
iiden-1  »  an  exivplion.     1  B.  A  P.  I«0. 

The  indirimciit  iiU|iht  to  be  curtain  to  every  intent  and  withonl  any  intendment  to  tba 
coDlran-.  CYo.  Klii.  4'JO.  Cro.  Jac.  20.  But  this  itrictnw  doea  not  ao  br  prevail  aa  to 
renilcr  iin  inilidmcnl  invalid  in  contiequence  of  the  omiMion  of  a  letter  which  doea  not 
Janice  (lie  word  iiiln  uiiotlicr  of  diflerent  siKnificatian.  an  mdrritod  for  undertleed,  and  r^ 
emi  for  r'emeil,  II  I^-ncli.  1;I4,  1-15 ;)  and  if  the  lenae  be  clear,  nice  objectiona  ought  not 
to  be  rf|[iir<i(il.  |,'i  Kiui.  'J.VJ  :|  and  in  Btating  mere  matter  of  induc«ment,  not  «o  mnoh 
oertaiiily  ix  rpiguircd  hk  In  Malinii  the  otTenco  itself.  1  Vent.  170.  Com.  Dig.  Indiet- 
ment.  <>.  Thi*  chiiritf  niuxt  tie  imfficienllv  explicit  to  nipport  itaelf;  for  no  Iwtitade  of 
inirniion  oin  Ih>  uUowiii  to  include  any  thing  more  than  u>  ezpreaaed.  2  Burr.  1127.  % 
H.  4  S.  ;[M.  And  cvi-ry  crime  must  ap)iear  on  the  face  of  the  record  with  a  Krapuloas 
eerliiiiiy.  il'idd.  I."7.l  wi  ilmt  it  niny  \>e  undj-rslootl  by  et-ery  one.  alleging  all  the  requi- 
ut(-  liiL.i  I'oM-liliiK-  ihi'  oir.-iK'i.- :  nnU  lliut  every  itviTnifnt  nniol  be  m)  Malnl  that  the 
parlv  iK'i  iix-il  iiiiiv  kiKiiv  llii-  ^I'liiTiil  niituri'  of  the  crime  of  wliirb  he  is  arriued.  and 
who*  til.'  II.-.  ii-.-r-nr.'.  »l,<>iii  h,-  will  Ih>  oiU.'d  u)»m  to  annwcr.  (1  T.  K.  G(*:)  and  aa  ■ 
brviK'li  <if  till-  ml.'  it  i-  111  !>!'  ciIi-itvihI  tlifti  In  deM-ribinK  M>nie  crime*  technical  phraaea 
an-l  .'ii-r>---iipti-  ;iii'  ri-ijiiir."!  to  W  umhX  lo  ex]>r('iM  ilii-  precise  idea  which  iho  law  enter- 
Uin-i.i  ih.'iptliii..'.  .S'.'  111.'  iiiBiniii'iii  in  ibi-  text.  The  ollVncf  must  be  posit  ively  charged, 
■n.|  ii'it  -Int.  il  1>\  niiv  .it  r.-i  iiiil :  hk  iIihi  the  wonla  "that  whereas"  prefixed  will  render 
il  invalid.  :;  .-(tiM  '."HI,  11.  1.  -J  l^ini  Kiivm.  1:11x1.  Sliding  an  otTence  in  (he  difjunctive 
in  1-1.1.  -1  .<tiii.  '.Nil,  :.i"i;  „ti,l  „,,.  liirtliiT'.  I  tliit.*'.  L.  2<Uh1.  236,  Kejiugnancy  in  ama- 
Lnul  iii;iti.'r  iii;i(  !>.'  laiul  f  ilii'  iiiilitlni.nt.  A  l':<i>t.  254.  But  though  the  indictment 
mii-i  11.  all  t.-]..-.  t-  I..'  i-.'iiaiii,  v,'i  tin-  inlriBluctirinof  avi-mu-nt*  altogether  nitwrfluoui 
and  !ii^iii:it''riul  will  ~.-Moiii  ]<]>'jiidi<'(-.  Fcr  if  the  iiidii-tiix-nt  can  lie  nupporlcd  without 
ih.-  n"r'l-  "  l.i'  li  mi'  I'^td.  ili.'v  may.  on  iirr>-4t  of  Judgiueut.  be  rejected  as  *urplu>age.  1 
T.  K.  ..■S2.    1  l..'iiili,  474.    ,i  .'^taik,  Jii.    And  see  further,  a«  to  repugnancy  and  surplusage, 

I'r.-iiiiii.ii.'ii-  ..f  l..»'i i  not   1..'  -li.tcl.  (4  M.  k  S.  li'5.    2  Wils.  147:)  neither  need 

'-•'',>  ,,  ,/  I::,-  r.'~iiitiiiL'  IVmii  til.'  fiii-ts  of  a  vix*n::  it  suffices  to  state  the  facts  and 
Law  ill.'  .'(iiiri  III  lii-Hiv  the  iiiliri'ini..  2  U'och,  941.  Neither  is  it  neceuary  lo 
•Lit.-  rri.'i>-  ii.ir-r  :■/.,,. I.-.,.:  ulii.li  tli<>  [iro-ei-iitor  propoaea  to  adduce,  unlex*  it  alter* 
111'-  oir.ii'-:  t'lr  il  ~i>,  it  Hiiiilil  miikf  ihe  iiidietinenl  aa  long  aa  the  evidence.  1 
Mra.  l.;'.>.  I  \".     Ki.r-i.  I'.U.     -J  H,  A  A.  2ii,'i.     In  general,  all  •natlfrt  of  d/t,T,ee  rauiit  coma 

rr"ni   ill-  d.  fi  iidaiit.  iiml   n I  imt  l>c  aiitieii.ale<l  or  utated  by  tbe'pnwecutor.     S  T.  R. 

^4.  J  ).■;!'  11.  '>~i>.  -  l-l<~i.  1'.'.  .\ti<l  it  i"  n>-ver  n<>i-<-wary  to  negative  all  the  exceotion* 
'hi'  \,.\-s  -"III"  oili.  I'  -1111111.-  iliiiii   ihiii  which  cniittv  Ihenflencc,  might  render  it  legal ; 

t'-r  111--.'  I t   I"  -]ii.»ii   l.^  il.'l,ii.luni  for  hi-  own  juKlifiration.     2  Burr.  1U36.     1  BU. 

It.  |.  Z.-:  r.i.  1-  "liii'ti  111-  [iinii'  |.niii.  ulmlv  wiihin  ihedi-fendanl'*  than  the  prosecutor's 
kT-Kl'-l.-.'  H".il  ii'.i  1'.'  -Ii.'«ii  iMth  mnr.'  tliun  a  cTltiiMty  to  a  common  intent.  ST.  R. 
yf'. .  ll.iH  k.  \i.  -.  .-.  'Sk  -.  1 1^'.  If  ,,.ji,v  lie  iiei-.-^-ary  to  mise  the  duty  which  Ihedefend- 
•(.I  >■  jII-'i;--'!  lo  lull '-  liriiki'ii,  it  -li  111  ill  I  be  iiv>>rriil;  but  where  knowledge  must  be  pr^- 
•Min.-l.  :>n'l  il.>'  ''fill  111-  iitiki'  in  ili"  kiii>«l.-.l^i>  iif  all  men.  it  in  never  nece>«arT  either 
ti>  -t.ti'-  or  pr"^.'  ii.  ,'>  T.  11.  '.-IX.  \\  ii  r.-<|Uesi  or  di'iiiaiid  ia  necewarv  to  compiete  the 
off.-,,.,.,  it  mu-i  I-  .tai.-ii  ill  ilii'  iiidiiimenl,     "   Kj^I.  .'.2.  53.     1  T.  R.  316.     (.'aid.  5M. 

Wli.T.-  an  .','  <'./. :!  iic'.ipiiii..iiivi[iir  "ii  ii>'i  i 'e"«rv  l.i  eonMilute  such  act  a  crime,  the 

I.     2  Stark.  245.     K.  *  «.  C.  C.  365. 
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T.  c.  5,  all  iDdictments  must  set  fi>i-Lh  the  Cfarifltian  name,  snniame,  and  adtl 
tion  of  the  slate  and  degree,  mj-eteiy,  town  or  place,  and  the  county  of  U 
offender ;  and  all  this  to  identify  liis  person.*  The  time  and  place  arc  also  to  b 
aiscortained  by  naming  the  day  nnd  township  in  whieh  the  faet  was  cominitl«d 
thorijjh  a  mistake  in  tLene  points  is  in  general  not  held  to  be  niaterinl.  provtih 
the  time  be  liiid  previous  to  the  finding  of  the  indictment  and  the  ptarr  to  l 
witliin  the  jurisdiction  of  the  coarl,  unless  where  the  place  is  laid  not  nierd] 
as  a  certue,  but  as  pari  of  the  dcHci-iption  of  the  fact. (a/  But  8oinetiui«a  til 
ftmc  may  be  very  malcrial,  where  there  is  any  situation  in  point  of  time  aseign* 
for  the  prosecution  of  otTendcrs,  as  by  the  statute  7  Will.  III.  c.  3,  which  ofiadT 
that  no  prosecution  shall  be  had  for  anj'  of  the  treasons  or  misprisions  thcr<d 
mention<Ml,  (exoept  an  assassination  designed  or  attempted  on  the  person  of  tt 


be  both  needlesB  and  daneerous  to  translate  it.  1  Saund.  £42.  n.  1.  B;  the  m 
statutea  4  Geo.  II.  c.  26,  nnd  ii  Geo.  II.  c.  14,  all  indictments  muni  be  in  words *t  len^f 
and  therefore  no  abbreviations  can  be  admitted.  2  Uale.  170.  n.f.  Nor  can  any  Bpmi 
be  allowed  in  indictments,  but  all  numbers  must  be  expressed  iu  words  at  length :  wl  tK 
tliii  rule  there  is  an  exception  In  cose  or  forsei?  nnd  threatening  letters,  wbvn  «^ 
Mii/z  of  the  instrument  forged  must  be  given  m  the  indictment.    S  Hale,  170. 14)1. 

As  to  thu  insertion  of  several  counts  in  an  indictment,  see  1  Chit.  C.  L.  248  to  2S0:  u 

as  to  when  part  of  a  count  may  be  found,  id.  25(P  to  252.     Ae  to  the  joiudar  ^  H. 

offences,  id.  253  to  256.  As  to  variances,  id.  2d  ed.  21)3,  2U4.  As  to  the  amonilnwot  (^ 
indictments,  id.  297  to  298 :  and  wlien  an  indictment  may  be  quashed,  id.  290  to  30fc 
As  to  the  power  of  a  court  of  equity  to  stay  indictment,  id.  2d  ed.  304.  As  to  irben  M 
action,  as  well  as  an  indictment,  may  be  brought,  see  anU,  6. — Cairrr. 

*  But,  by  etat.  7  Geo.  IV.  c.  (i4.  s.  19,  it  was  enacted  that  no  indictment  should  be  abaut 
by  reason  of  any  dilatory  plea  of  misnomer,  or  of  want  of  addition,  or  of  the  wroag  tA* 
dition,  of  the  party  offering  such  plea,  but  the  court,  if  satisfied  by  affidavit  or  otbenn# 
of  the  truth  of  such  plea,  might  cause  the  indictment  to  be  amended.  And  the  U  i  IS 
Vict.  c.  100,  s.  24  provider  that  no  indictment  shall  be  held  insufficient  (di^t  t&nl  bf 
reason  that  any  person  mentioned  iu  the  indictment  is  designated  by  a  name  aroffic#tf 
other  descriptive  appellation  instead  of  his  proper  name,  nor  tor  want  of  or  LmperfictiiJS 
in  the  addition  of  any  defendant. — Stewaxt. 

*By  7  Oeo.  IV.  c.  64,  a.  20,  "no  judgmmt,  upon  any  indictment  or  inrormation.  foruf 
felony  or  misdemeanour,  whether  alter  verdict  or  outlawi'y.  or  by  conresi-ion,  defnill. 
otherwise,  shall  heitai/edor  reverudtot  want  of  the  averment  of  any  matter  unncce»«I 
to  be  pi'oved;  nor  foir  the  omission  of  the  words  'as  appears  by  the  record,' or '«i* 
force  and  arms,'  or  'against  the  peace;'  nor  for  the  insertion  of  the  words  *again«t  tbt 
Ibrm  of  the  statute,'  instead  of  'against  the  form  of  the  statutes.'  or  viet  rertS;  norfi' 
that  any  peraon  or  persons  mentioned  in  the  indictment  or  informHti')ti  !•  •■r  nTf  <lf\\ 
nated  by  a  name  of  office,  or  other  deaerlptive  apiiellation,  inslenil  .T  '  '     ' 
proper  name  or  names;  nor  for  omitting  testate  the  time  at  which  t1: 
nutt«d,  in  any  case  where  time  is  not  of  the  essence  of  the  ofibnce:  noi  i 
imperfectly;  nor  for  stating  the  offence  to  have  been  committed  on  .i 

the  finding  of  the  indictment  or  exhibiting  the  information,  oronnii  ....j ,_ 

on  a  day  that  never  happened;  nor  for  want  of  a  proper  or  iierfect  stMiui-.ivbut  il 
court  shall  appear  by  the  indictment  or  information  to  have  nad  jiiri'diction  ov»t  tl 
oll'ence."    The  objections  enumerated  in  thb  clause  are  no  longer  nvailal>|i\  Mtkrr' 
arreel  of  judgment  or  by  writ  of  error,  because  it  enacts  that  judgment  ihall  not  I 
iiaytd,  which  applies  to  motions  in  arrest  of  Judgment,  or  mertM.  which  appUra  to 
of  error.     But  it  seems  tliat  any  of  these  oljjections  will  still  be  available  an  d«nr 
where  the  prisoner  prays  Judgment  in  his  favour,  and  if  his  demurrer  is  allowed, 
ment  in  neither  stayed  nor  reversed,  but  given  in  his  lavour.    See  filrther,  on  this 
Car.  C.  L.  46.  it  wq..  and  the  cases  there  cited. 

If  Ihe  name  of  a  prisoner  is  unknown  and  he  refHise  to  disclose  it,  an  indtc4inMit: 
him  OS  a  person  whose  name  is  to  the  jurors  unknown,  but  who  is  per»onaiIy  Iwoaj 

fore  the  jurors  by  the  keeper  of  the  pHiion,  will  be  sufRcient.     Rexnr. ,  R.  41 

^  4H9.    But  an  indictment  against  him  lu  a  person  to  tb«  jurors  unknown,  wiibout 
thing  to  ascertain  whom  the  grand  Jury  meant  to  deeignute,  ia  insufHciettt.    Id. 

But  now  alM.  by  stat.  14  k  15  Vict.  o.  100.  a.  24.  no  indictnieot  shall  bp  b»ld 
cient  for  omitting  to  state  Ihe  timent  which  the  offence  was  commlltml  iu  any  com  wl 
time  is  not  of  the  esspnce  of  the  offence,  nor  for  slating  the  time  initvrfmjtlr.  biw 
staling  the  offence  to  liave  liecn  commilled  on  a  duy  HUtwwtiUHnt  to  the  ptrnding  of 
indictuient,  or  on  an  impossible  day,  or  on  a  day  tliat  never  lupponed.— mcwABt. 


ta 
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cinft.)  unlcHS  tho  bill  of  indictment  bo  found  within  three  yean  after  the  offence 
■ominittc<li(f)  and  in  case  of  murder,  the  time  of  the  death  must  be  laid  within 
I  year  and  a  day  after  the  moi-tal  stroke  was  given.  The  offence  itaelf  mnet 
i1m>  be  Met  forth  with  ilciirneaii  and  certainty;  and  in  some  crimoB  parlicnUr 
woTyl*  of  art  munt  bo  used,  which  are  so  appropriated  by  the  law  to  ezproaa  the 
>rrfiNo  i(li-a  wliieh  it  cntcrtainit  of  the  *offcnce,  that  no  other  words,  r»onj 
lowfvor  HynonynimiH  they  may  seem,  are  capable  of  doing  it.  Thou,  in  *■ 
rearton  the  fucU  muHl  be  luid  to  bo  done  "treasonably  and  against  his  allegi- 
incc."  imlicTitly  '•proditorie  el  contra  Uijeantia  tux  debitum,"  else  the  indictment 
1*  vol. I.  hi  in<li(-(nii-nlit  fur  mnnler  it  innrcoHsary  to  say  that  the  party  indicted 
■munliTc.i."  not  "killed,"  or  ■■  slow,"  the  other;  which,  till  tho  late  statnte,  waa 
■xprt'»^'<l  in  LHtin  by  ihc  wonl  "murdravit."(v)  In  all  indictments  for  felonies 
he  urlvi-rb  "feloniuusly,"  "/elfinice,"  must  bo  used;  and  for  burglaries,  also, 
•bunjltiriiir,"  or,  in  Kn^lish,  "bur^flanouHly:"  and  all  theae  to  ascertain  the 
nleiit.  Ill  ra]ics  the  word  "rapuif  or  "ravished"  is  nccessaiy,  and  innst  Dot 
>e  exprt-Hst-d  by  uiiy  pi-ripbrasiit,  in  order  to  render  the  crime  certain.  So  in 
an-cnicii,  ulso,  tho  words  "frhnice  cepit  et  atportavit,  feloniously  took  and  carried 
iway,"  art  iiwewsiiry  lo  cvcrj-  indictment,  for  these  only  can  express  the  very 
jffeiK'e.  AIho.  in  indictmontH  for  murder,  the  length  and  depth  of  the  woond 
thould  in  );i-iicr.il  be  expressed,  in  onler  tbut  it  may  appear  to  the  court  to  have 
)een  of  u  imirtiil  nutnri.--,  but  if  it  j:;i>cs  through  the  body,  then  its  dimensions 
m  iiniiiutoniil,  |i>r  thtit  i^  up|mron(ly  sufficiont  lo  have  been  the  canse  of  the 
iealli.  .\iM>,  wliire  u  limb  or  tliii  like  ia  absolutely  cut  off,  there  such  descrip- 
tion is  im[M)r<iilik-.(r)  I.ti^itly,  in  indictments  the  value  o(  the  thing  which  is  the 
<ubj'-il  or  iii-rninu'iH  o!'  llii'  (.IfiTic'i-  muni  somi'tinios  be  exjiresst'd.  In  indict- 
m.til-  l^ir  hill. ■!]!,■-  llii-  i>  in'i  r--!irv,  (li:it  it  limy  uppi-iir  whfthor  it  be  (jruiid  or 
pi'lil  hin-.iiy.  iiihl  wli.'thir  ciilitlv.l  iir  net  to'tlic  bcnctit  of  cIcrK)';'*  in  homi- 
iniii  with  which  it  is  committed  is  tor- 


.■jt,-.i  I 
Th.-  I 


nd:illil." 


illiout  nny  previous  finding  by 
imililudc  u|H>n  tho  ace 
ii-t'wiistukeii  with  then 
lu.     For  bo  might,  who 


.i,-tnn>iit«  fur  Inrri-nv,  whirh  It  iiroma 
--|.>r.-iiinvi'l)it>diffi<-iillyofi<tatins 
if  juirlnoni  ami  oliier  joint  furncw, 
riprliy  ntimc.  nnd  anothpr.  orothpre. 
Ih'  lai<l  ill  tlio  inhat'itanb  without 
-1-  of  llif  iioor  of  tH(ri5h<«.  Ae.  may 
iintiTiulii.  Ac.  for  ri']>«irinti  hi|lh««y» 
ml  iiiimiii;!  Iiini.  By  ».  IT.  |in>pfriy 
liiiul  iiuiiiiiiR  them.  Anil  liy  ».  IS, 
I  ilu'iHuiiiiiission.T"  iriihoul  naminif 
fi>r  -li'.iliii);  rwxiril*.  Ac.  it  U  unnt*- 
V  r.r  iiiiv  |"T»on,  or  tliat  il  i»  of  anr 
».  44.  «h.-r«  the  malt^ 


T  iiko  I>llK 
.  l.y  ..  -US,  in  .- 


nilii-tmi^nt* 


..iiv.     For  the  ra»<4 
.  ',f2fJ;  and  >oo  a  full 

V  V2i  I.I  Virl.c  4.'.| 


nav  can-  111-  I- 

i«li<'lni<'i>|..r 

dull  ,,r«H,H|  „ 

irno-iK'h  vj 

aatf-n  of  vuria 

ni-eur.-  (•■■nf. 

I  Hiii.-nd<Ht.  an<)  (h<-n 

!lili  further  power*  of 

ill.  c.  100,  ».  I.— ijTIWlBT. 
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*^^H1  ^^cted  flagrante  chlicto,  be  brought  into  court,  arraigned  and  tried  vith- 
J  out  indietmont;  Ji.s,  by  the  *l)anish  law,  he  might  be  taken  and  hanged 
upon  the  spot,  without  accusiitioii  or  trial. (tr)  But  this  proceeding  was  taken 
away  by  severui  Btatutes  in  the  reign  of  Edward  the  Third,(a:)  though  in  Scot- 
laud  a  similar  process  remains  to  this  day.(y)  So  that  the  only  species  of  pro- 
ceeding at  the  suit  of  tlie  king,  without  a  previous  indictment  or  predentment 
by  a  grand  juiy,  now  seems  to  be  that  oiinformation. 

111.  Informations  are  of  two  sorts:  first,  those  which  are  partlj'  at  the  puit 
of  the  king,  and  partly  at  that  of  a  subject;  and  secondly,  such  as  ure  only  in 
the  name  of  the  king.  The  former  are  usually  brought  upon  penal  statutes, 
which  inflict  a  penalty  upon  conviction  of  the  otfender,  one  jmrt  to  the  use 
of  the  king,  and  another  to  the  use  of  the  informer,  and  are  a  sort  of  qui 
tarn  actions,  (the  nature  of  which  was  explained  in  a  former  book,)(2)  only 
carried  on  by  a  criminal  instead  of  a  civil  pi*ocess;  upon  which  I  shall  there- 
fore only  observe  that,  by  the  statute  81  Eliz.  c.  5,  no  prosecution  upon  any 
penal  statute,  the  suit  and  benefit  whereof  are  limited  in  part  to  the  king  and 
m  part  to  the  prosecutor,  can  be  brought  by  any  common  informer  alter  one 
year  is  expired  since  the  commission  of  the  offence;  nor  on  behalf  of  the 
crown  after  the  lapse  of  two  years  longer;  nor,  where  the  forfeiture  is  origi- 
nally given  only  to  the  king,  can  such  pi'osecution  be  had  after  the  expiration 
of  two  veal's  from  the  commission  of  the  offence." 

The  informations  that  are  exhibited  in  the  name  of  the  king  alore  are  alw 
of  two  kinds :  first,  those  which  are  truly  and  proi>erly  his  own  suits,  and  filed 
ex  officio  by  his  own  immediate  ofKcer,  the  attorney -general ;  secondly',  those  in 
which,  though  the  king  is  the  nominal  pi^osecutor,  yet  it  is  at  the  relation  of 
some  private  pei*son  or  common  informer;  and  they  are  filed  by  the  king'i 
coroner  and  attorney  in  the  court  of  king's  bench,  usually  culled  the  maeter 
of  the  crown-ofiice,  who  is  for  this  purpose  the  standing  ofileer  of  the  public. 
The  objects  of  the  king's  own  prosecutions,  filed  ex  officio  by  his  own  attorney- 
♦3001  ^^*"^"^^  '^^^*  properl}'  such  *enormou8  misdemeanours  as  peculiarly  tend 
-•  to  disturb  or  endanger  his  government,  or  to  molest  or  affront  him  in 
the  regular  discharge  of  his  royal  functions.  For  offences  so  high  and  dan- 
gerous, in  the  punishment  or  ])revention  of  which  a  moment's  delay  would  be 
fatal,  the  law  has  given  to  the  crown  the  power  of  an  immediate  prosecution, 
without  waiting  for  any  previous  application  to  any  other  tribunal;  which 
power,  thus  necessary  not  c)nly  to  the  case  and  safety  but  even  to  the  veiy 
existence  of  the  executive  magistrate,  was  originally  reserved  in  the  great 
plan  of  the  English  constitution,  wherein  provision  is  wisely*  made  for  the  due 
j>ri"servation  of  all  its  parts.  The  objects  of  the  other  S]>ecios  of  informations, 
filed  by  the  master  of  the  crowii-ofhce  upon  the  complaint  or  relation  of  a  pri- 
vate subject,  are  any  gi'oss  and  notorious  misdemeanours,  riots,  batteries,  liU^lS 
and  other  immoralities  of  an  atrocious  kind,(<7)  not  peculiarl}' tending  to  disturb 
the  government,  (for  those  are  left  to  the  care  of  the  attoroey-general,)  but 
which,  on  account  of  their  magnitude  or  pernicious  example,  dea^jrve  the  most 
public  animadversion."    And  when  an  information  is  filed,  either  thuSyOrbf 

'■"jStii'mlKHtk.  f/'-  Jure  .Vm<i/n.  /.  3,  c.  5.  (•)  S^  bunk  Hi.  p«g«  108. 

(«.  J  Hiil.  I'.  C.  14.  (•)  2  Uawk.  P.  t\  VO, 

<V)  ixtnl  KuiniK,  i.  l^>\. 


*^  Tliis  8tatute  is  so  far  ri'|H*aU*d,  by  the  1 1  &  12  Vict.  c.  43,  8.  36,  that  where  no  time  is 
Bix*oially  linlit(^(l  for  laying  any  xuch  information  in  the  act  of  parliament  relating  to 
each  particular  case,  the  iiif<»rination  (if  it  ho  for  an  offence  punisnable  bj  justice*  upon 
summaiy  conviction)  must  be  laid  within  t^ix  calendar  months  from  the  time  when  th< 
matt«'r  of  such  hiforniation  arose. — Stewart. 

"  An<l  see  further,  as  to  for  wliat  caust»s  the  court  will  grant  this  information,  1  Chitt 
(/.  L.  2d  ed.  840  to  Sod.    The  court  will  always  take  into  consideration  the  whole  of  tb* 


also  the  I'vuicttcf  on  which  the  charp'  is  foundoil,  and  weigh  the  probabilitiee  which  it 
v(K.'ms  to  offer.  They  will  also  examine  the  character  and  motiTes  of  the  applkMit«— •! 
least  his  shore  in  the  matter  before  them ;  and  they  will  look  fonraid  to  the 
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b«  ftttomey-general  ex  officio,  it  muet  be  tried  by  «  petit  jniy  of  the  ocniBty 
r  here  the  otTence  ariscBi  a  tier  which,  if  the  defendant  be  found  gnilty,  the 
oart  must  be  resorted  to  for  his  punishment." 

Thcr«  van  be  do  doubt  but  that  this  mode  of  proMOUtion  bv  information  (or 
nggeetiun)  filed  on  record  by  the  king's  attorney -general,  or  oy  his  coroner  or 
UHler  of  the  crown-office,  in  the  court  of  king'a  bench,  is  as  antient  as  the 
ommon  law  it8e]f.(i)  For,  as  the  king  was  bound  to  praeccnte,  or  at  least  to 
and  the  aanction  of  his  name  to  a  prosecutor,  whenever  the  grand  jary  in- 
ormeti  him  upon  their  oaths  that  there  was  a  sufficient  ground  for  instituting 
,  criDiinal  suit,  so  when  these  his  immediate  ofilcera  were  oiherwiaeaaffleiently 
«aurvd  (hat  a  man  had  committed  a  gross  misdemeanour,  either  personally 
gainitt  the  king  or  his  government,  or  against  the  public  peace  and  good  order, 
hey  were  at  liberty,  without  waiting  for  any  further  intelligence,  to  oouvey 
hat  information  to  the  court  of  king's  bench  by  a  Vuggeation  on  rsDin 
ecord,  and  to  carry  on  the  prosecution  in  his  majesty's  name.  Bat  L 
beee  informations  (of  every  Icind)  are  confined  by  the  conatitutional  law  to 
oere  mimlomcanours  only ;  for,  whenever  any  capital  offence  is  charged,  the 
une  law  requirex  that  the  accusation  be  warranted  by  the  oath  of  twefve  men 
■efore  the  party  Khali  ho  put  to  answer  it.  And  as  to  thoae  offeneea  in  which 
nfomiatJonA  were  allowed  u»  well  as  indictmonta,  eo  long  as  they  were  confined 
o  thin  hi^h  and  rcHpoctalilo  Jurixdiction  and  were  carried  on  in  a  legal  and 
«guiar  eotirsu  in  bis  majesty's  court  of  king's  bench,  the  subject  had  no  reason 
o  omiiluin.  The  same  notice  was  given,  the  aame  proceas  was  issued,  the 
ame  pleas  were  atloweil,  the  same  trial  by  jury  was  had,  the  same  judgment 
ca.-*  4;iv(-ii,  liy  tlie  Biinie  juitiren,  as  if  the  nroweeiilion  had  originally  Iwen  by  in- 
liclrii.'ht.  H\i<  wli,-ii  llu'  ^tiiliito  :l  Ik'ii.  VII.  c.  t  hiid  extended  the Juris,ljcti»n 
if  rh.-  ciiiii  lit'  fliinliiiml'iT,  llu'  memhors  of  wliiih  were  the  sole  judgcn  of 
he  l:>v>.  til.'  liKi,  at..l  llie  tiL'niilty.  and  when  the  Hiatule  11  Hen.  VILc.  »  had 
n-riiiiUi'<l  jiir<>i'niii1iiiiH  tu  liL'  l)niu};lit  liy  any  intunner,  u{M>n  any  penal  stututu 
lot  i-M.-ii'lin::  t<i  lili-  or  ininilier,  lit  llic  HNxir.es  or  U-lore  the  juHtiet'ii  of  the 
n-ai'i-.  wli'i  »<']->  til  lii.':ir  :iri<l  <lelt'riiiiiie  the  same  aeeorditig  to  their  "wn  dix- 
h'tioii.  tlxii   it   1VIIS  lliiil.  (lie  le^'ul  und  orderly  jurisdiction  of  the  court  of 


|U-M. -■-  ''f  til-'  iii-M-iir.'  ttifv  iiiu  r'''|iii-<tc''l  III  )"nin(,  in  llie  jioruliur  MtiiHlioii  of  the 
^!Vii.l„.jt.  1  111,1.  U.  |..  rA-±  '\,<  ;.[.,. Hi  .nil  Ml- 1.1  ilil-  iiiitiir.-  ri.r  liWI..  (lie  ■i.i.lie«tu  mu.-t, 
iiil.~-  til..  .  Ii.ir;;i>  !■.■  c.'ii.'nil.  -lunv  lij.  imn-'.iiio  uf  U.k-  matter  imputed  in  him.  S.-e 
)..u.-   ■>4.  .1-7.  >■<,     1  lliirr,  4II-J.    li  T.  li.  ^-.'4.    4  i.l.  lN.->.    .'i  B.  A  A.  .VJ5.    I  D,  4  R.  l',»7. 

-Jl rrL,[.t   111..1IV-.  t;v  llli-  llli..nll.l»rt  l-..l11(.hlitl..-l  of."     :!  B.  ft  A.  -WS.— <.'HITTT. 

'•]:  ..II  iMl"riii.iiioii  or;<ri  iiiilii-iiii..iii  turn  mi.'-il<'mi'UTinur  removed  into  the  court  of 
v^r..-  ■  11-  ii.li  i'y  -..■■■  ■r,n  }..■  [i>ii  iii-iiili  jiiii"iriiiii.-.>  .i-  m  \o  Iri.-l  m  tin-  Imr.il  ihu  court, 

K-ti'.ii  .  :iiiil  1'  111.-  il-'i'iiil,iiit  i-  t.iiiii.i  t'liilfv  lie  iiiii-'i  iifierwiir-U  n'eeivi'  jml^mrnl  from 
lie  K.iif  •  11.1K  1..  [liii  ul„.„.  11,1  imll.'itii.'til  f..r  tr.-:L-.in  nr  f.-lonv  is  r.>m->v«l  hv  rrr- 
,.r-..  th-  l..«  i,|.-.T,  II...  ,.il.j...'[  Hill  1„.  n.un.l  luHv >li.l.-.niv  brU  Hulein  iho  two  follow- 

nc -.-:..■-.-.  ■.:  !■.'■.  II. 

h-  ]-,r:\   ].l.'..'liii/,  till'  rvinrij  i-  -..)it  .l..nii  l.y  tii-.i  i.riii-  Ii>  l>o  lri.>.l.      tli.>' judtte*  of  niai 

'ui;V.'--'Vl:' ...']', i..'ih.'.v,  in  l'ri.i...in'ii.''s'i.i"tui,.or  rrH.'ii."vi.\^J'.."i.'""'"       *"    "" 

■■Urn  it  tli.r-"..r-i.iiv.|ii.-ti..ii  ii|.nn  ll,:>t  -t.iim.-.  v.-l  lli.>  .liUut.-of  l'.  Hen.  VTII,  rap. 
,,  w,,].li  .-^i.ii.l-  1..  ,.11  |ii-ii.-.-  ,111.1  .  .i.iiiiii-.i..i,.T-..  .1^  «.-ll  of  tlKWi-  of  i;»..l.<leliv<.ry  and 
if  ih-  I--...-,  .ri,.!.!-  i1k-  .-.iiiri  ..(   Kin-  -  ll.ii.l,  i.>  ..i,.!  to  ilu-m  ll.e  v.-n-  r.-e..rd  it«-lf, 

i[*.ii  -ii.  li  I--U"  j..iii-.il,  .1-  ili.v  Tuiiy  .•I'liiiiiiii.l  ill.'  jiistii'e:!  beforp  n-liom  llie  indj.'tmenl 
rat  lak.  11  t"  ].r."-.-<i  I"  li.Mr  nii.i  .l.'l.'nii^i..-  tli..  -,n,io  u.«  if  ii.)  »ueh  issue  were  jotuod." 

If  llir  lr.-«»-.Ii  'i!  l.'l.'iiv  1-  til  !..■  Iri,.,l  i>1  i 
aan  •^n-lr  a  Iran-enj'Iol  tl...  r.'OT.I,  hii.I 
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king's  bench  fell  into  disuse  and  oblivion,  and  Empson  and  Dudley,  (the  wickc-d 
instruments  of  king  llenry  VII.,)  by  hunting  out  obsolete  penalties,  and  this 
tyrannical  mode  of  prosecution,  with  other  oppressive  device8,(c)  continnaliy 
harassed  the  subject  and  shamefull}'^  enriched  the  crown.  The  latter  of  those 
acts  was  soon  indeed  repealed,  by  statute  1  Hen.  YIII.  c.  6;  but  the  court  of 
stiirchamber  continued  in  high  vigour,  and  daily  increasing  its  authority,  fur 
more  than  a  century  longer,  till  finally  abolished  by  statute  16  Car.  I.  c.  10. 

Upon  this  dissolution,  the  old  common-law ((/*)  authority  of  the  court  of 
king's  bench  as  the  custos  morum  of  the  nation,  beinff  found  necessary  to  reside 
Bomowhere,  for  the  peace  and  good  government  of  Uie  kingdom,  was  again  re- 
^oi  1 1    vived  in  *])ractice.(e)    And  it  is  observable  that  in  the  same  act  of  parlia- 
^    ment  which  abolished  the  court  of  starchamber,  a  conviction  by  informa- 
tion is  expressly  reckoned  up  as  one  of  the  legal  modes  of  eonvietioD  of  each 
Fersons  as  should  offend  a  third  time  against  the  provisions  of  that  statnte.(/) 
t  is  true  Sir  Matthew  Hale,  who  presided  in  this  court  soon  alter  the  time  of 
such  revival,  is  8aid(r/)  to  have  been  no  friend  to  this  method  of  proseontion; 
and,  if  so,  the  reason  of  such  his  dislike  was  probably  the  ill  use  which  tlie 
master  of  the  crown-office  then  made  of  his  authority  by  permitting  the  subject 
to  be  harassed  with  vexatious  informations,  whenever  applied  to  by  any  ma- 
licious or  revengeful  prosecutor,  rather  than  his  doubt  of  their  legality  or  pro- 
priety  uj>on  urgent  occasion8.(/i)     For  the  power  of  filing  informations,  witLout 
any  control,  then  resided  in  the  breast  of  the  master;  and,  being  filed  in  the 
name  of  the  king,  they  subjected  the  prosecutor  to  no  costs,  though  on  trial 
they  pi'ovcd  to  be  groundless.     This  oj)preKsive  use  of  them,  in  the  times  pn^ 
ceding  the  revolution,  occasioned  a  struggle,  soon  after  the  accession  of  king 
AViIliam,(?)  to  procure  a  declaration  of  their  illegality  by  the  judgment  of  tie 
court  of  king's  bench.     But  Sir  John  Holt,  who  then  presided  there,  and  all  the 
judges,  were  clearly  of  o])inion  that  thi5  proceeding  was  grounded  on  the  com- 
mon law  and  could  not  be  then  impeached.     And  in  a  few  years  afterwards  a 
more  temperate  remedy  was  up])lied  in  parliament  by  statute  4  &  5  W.  and  M. 
c.  IS,  which  enacts  that  the  clerk  of  the  crown  shall  not  file  any  information 
without  express  direction  from  the  court  of  king's  bench,  and  that  every  prose- 
cutor, ])erinittod  to  promote  such  information,  shall  give  security  by  a  recojrni- 
zaiice  of  t\vi.*nty  poun<ls  (which  now  seems  to  be  too  small  a  sum)  to  prosecute 
the  same  with  cilec-t,  and  to  jjay  costs  to  the  defendant  in  case  he  be  acquittiHi 
tlu'rcon,  unless  the  judge,  who  tries  the  information,  shall  certify  there  was  rca- 
.^oi.>i     ponablc  cause  for  filing  it;  and,  at  all  events,  to  pay  costs,  unless  ♦the 
"'-'    information  shall  be  tried  within  a  year  after  issue  joined.     But  there  is 
a  proviso  in  this  act  that  it  shall  not  extend  to  any  other  informations  than 
those  which  are  exhibited  b\'  the  master  of  the  crown-oflUce:  and,  consequently, 
informations  at  the  king's  own  suit,  filed  by  his  attorney-general,  are  no  way 
restrained  thereby. 

There  is  one  sj»e<'ios  of  infonnations  still  further  regulated  by  statute  9  Anne, 
c.  20,  viz.,  those  in  the  nature  of  a  writ  of  (juo  xcarranto;  which  was  shown,  in 
the  preceding  l)ook.(/.)  to  be  a  remedy  given  to  the  crown  against  such  as  bad 
usnrpeil  or  intruded  into  any  office  or  franchise.  The  modem  information  tends 
to  the  same  j>urpose  as  the  antient  writ,  being  generally  made  use  of  to  trj*  the 
I'ivil  rights  of  such  fraiu-hisos;  though  it  is  commenced  in  the  same  manner  as 
other  informations  are,  by  leave  of  the  court  or  at  the  will  of  the  attorney- 
general,  being  ]>rojH'Hy  a  criminal  prosecution,  in  order  to  fine  the  defendant 
for  his  usur])ation  as  well  as  to  oust  him  from  his  o£Bce,  yet  usually  considered 
at  present  as  merely  a  civil  j)roeeeding." 

(<•  1  .\ii<i.  \<u,  (9)  5  Moil.  4«n. 

{^,  .'>  M.'il.  4''4.  (*•  1  Siiunil.  301.    1  Mi.  174.' 

c  styl.  }i-\K-£\:  -jr.   stvl.  Pracr.  It«K.  tit.  Infonu.it'iin,         {h  M.  I  W.aml  M.    ft  aiod.4fiS.    OtaakbML     fv.ML 

pap.-  1>7.  «ilit.  ItAT.    1»  Sid.  71.    1  .»»i.l.  l;".::.  1  t^lnm.  H  «. 
(/>  .«liit.  lii  Car.  I.  c.  10.  (I  ♦■..  (*;  See  IkkiM  ill.  iMge : 


'^  Hi'oauso  nil  infoniiatioii  in  tho  nature  of  a  (pto  trcrmm/o  is  considered  merelv  ai  aciril 

Eroceoding.  the  court  of  Kind's  Bench  will  grunt  a  now  trial.  tJbough  tlM  vstdict  ihioidd 
uve  been  given  for  the  deffiulant.    '2  T.  R.  484.— CuRisTlASr. 
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These  are  all  the  methods  of  prosecution  at  the  salt  of  the  kin/r.  There  jet 
remains  another,  which  is  merely  at  the  suit  of  the  subject,  ana  is  called  an 
iL 
[V.  An  appeal  in  the  sense  wherein  it  is  here  used  does  not  signify  any  com- 
plaint to  a  superior  court  of  an  injustice  done  by  an  inferior  one,  which  is  the 
ceneral  use  of  the  word ;  but  it  here  means  an  original  suit  at  the  time  of  its 
Srst  commencement.(/)  An  appeal,  therefore>  when  spoken  of  as  a  criminal 
proeecution,  denotes  an  accusation  by  a  private  subject  against  another  for 
•ome  heinous  crime,  demanding  punishment  on  account  of  the  particular  injury 
soffcred  rather  than  for  the  oft'enee  against  the  public.  As  this  method  of  prose- 
cution is  still  in  force,  I  cannot  omit  to  mention  it;  but  as  it  is  \ery  little  in  086, 
on  account  of  the  *grcat  nicety  required  in  conducting  it,  I  shall  treat  r«o|o 
of  it  ver}'  briefly,  referring  the  student  for  more  particulars  to  other  ^ 
more  voluminous  compilations.(m) 

This  private  prcK'css  for  the  punishment  of  public  crimes  had  probably  its  ori- 
ginal in  those  times  when  a  private  pecuniary  satisfaction,  called  a  u?eregUd,  whS 
constantly  paid  to  the  party  injured,  or  his  relations,  to  expiate  enormous 
offences.  Ihis  was  a  custom  derived  to  us,  in  c*ommon  with  other  northern 
Dations,(n)  thnn  our  ancestors,  the  antient  Germans;  among  whom,  according 
to  TacituH»(o)  **/uiYur  homicidium  certo  armentorum  ac  pecorum  numero;  recipitque 
saUsfactionnn  universd  domus.*\p)  In  the  same  manner,  by  the  Irish  Brehon 
law,  in  case  of  murder,  the  Hrehon  or  judge  was  used  to  compound  between  tho 
murderer  and  the  friends  of  the  deceased,  who  prosecuted  him,  by  causing  the 
malefactor  to  give  unto  them,  or  to  the  child  or  wife  of  him  that  was  slain,  a 
n^eonipeiise  which  they  called  an  eri(ich.(q)  And  thus  we  find»  in  our  Saxon 
law?*,  ( iKirticnlarly  those  of  kiiii^  Alhelrttan,)(r)  tlie  several  weregilds  fur  homi- 
ci«ie  estal»lishe<i  in  jH'oi^ressive  order  from  the  death  of  the  ceorl  or  peaMant  up 
lo  that  of  thi'  king  hiniseltU.v)  And  in  tho  laws  of  king  Henry  1.(0  we  have 
an  ai'eouiit  of  what  other  <>tfences  were  then  redeemable  l»y  weregild,  and  what 
Were  not  so.(j/)  As,  therefore,  during  the  continuance  of  thin  custom,  a  process 
was  ci-rtainly  given  lor  recovering  the  weregild  by  the  ])arty  to  whom  it  was 
dur.  it  ^«•^'nls  that,  when  *tht'se  ott'ences  by  degrees  grew  no  longer  re-  r»oi  • 
doftnahle.  the  |»rivate  j>r(M'ess  was  still  continued,  in  onler  to  insure  the  *• 
irifli<  tion  of  |nniishment  upon  the  oti'en<ler,  though  the  party  injurtni  was  allowed 
no  jK'iuhiary  compensation  lor  the  ott'ence. 

Hut  though  appeals  were  thus  in  the  nature  of  pro8ecuti<ms  for  some 
atroriou"*  inj'i^T  eonnnitted  more  immediately  against  an  individual,  yet  it 
aUo  was  aiitii-ntly  jK-rmitted  that  any  suhject  might  appeal  another  subject  of 
hi;:h  tna^on.  either  in  the  (<>urts  of  common  law.dr )  or  in  parliament,  or  (for 
tna*«'iis  commiltt'd  heyon«l  the  seas)  in  the  court  of  the  higli  constable  and 
niar^hal.  Tht*  eognizaiue  of  apj>eals  in  the  latter  still  continues  in  force;  and 
•-'  lair  a-»  \*VM  there  was  a  trial  hy  hattel  awarded  in  the  court  of  chivalry  on 
-u«  h  an  apjual  <»f  treason;!./  )  hut  tiiat  in  the  first  was  virtuttlly  aholi.shed(y )  by 
tin  ••tatuies  .')  K<lw.  III.  e  '.».  and  -')  Ivlw.  III.c.  iM,  and  in  the  si»cond,  expressly^ 
hy  -taiute  1  lien.  \\ .  e.  14.  So  that  the  only  aj^jx^als  now*  ill  force,  for  things 
♦i«»TH-  within   the  reahn,  are  appeals  of  felony  and  mayhem. 

An  ap|Kal  ot  /Wo/^y  niay  he  hrouicht  for  crimes  committed  either  against  the 
parties   tl»ein>elves  nr  their  relati«Mis.     The  crimes   against  the  parties  them* 

'      It    V   .I'T-i'-il    fn-m    th-    Krii'h   ■•.•/•;* '-r,"   Xhf  v>rl»  tirvly  t'»  tli"   r  I»ti<»n«  of  th**  pirtr  •!   In.   f-iit   lJ>«t  nC  |Im 

wliv*.«ti^)i    ••flnn*-*    to  r  .ll    ll|>  II.    "iitn.'ii  'fi.  or   rh  ill)  lie*  V  Hi;;  w  «■    <{i«  I'iol  — <>'«r-hMlf   Uing    p-tlil    tu   (be   |  oblk*,   Um 

r^.    »r»i   n  -C   'h-^  ».rt  ri' iit.-r.  »li<fi  •IkHiH*^  th«-  *.»tm'  »M  oth- r  t.i  tin*  n>_»  »1  faniilT. 

ti-'     •  1  ♦nrr  •»  ii»*  ■•(  ••  'li-'ul  '  l.ii«'ll»li.  i'    ('.  I'-' 

-   .  H   "k    I*  e  i.Z-'y  ••'  In  T»ifk''v  thi«  pritx-ipl^  !•  rirT*--*!  «>  fir  th«l  r^ru 

•  -1  -  •  '.f»-«-k.  'I*  jnr-r  .Sm<"*i   /  H.  ( .  I.  v\uv\-  T  \*  f»  vi-f  |»n»w ^1l^>l  by  Ihr  xOi*.  r*  i.f  ttir  |pit^rrf»- 
/»    W .,     t^rm    r    J1  |]|>  lit.  'u*  with  U«.      U   H   Ihr  btt»if>r-«<  •>(  th     iK-\t  r«>Utkinis 

»     *'    J    in    •t»"'th^r    |>l  «  »-,     r.    \'2  i   "/'»'i'.*i»,    ;»ri>    m<n{n  mil   ih  tii  «iil) .  t«»  f  »rn|C»*  tb^  •li«n«l»l»  r  <  f  lh»ir  klnMDrti; 

•^«    '■^m    r  r^fTum  ft^ritrum  /f  f  titim'T>'  rt.nt  irft  tu  iilrfttnlur.  mi-l  if  tb-v  nith<T  rb  awr  <*•  Ihry  fft'nrmlly  ti**  lo  rvMMpc^Hld 

/'  'f    «*•    '^    r**p  frl  nrtl'iti ;  fKir$   i/)fi  7M1  t  im'/k  <if  ur.  t-vi  tb>-  tii.ilicr  fir  ition^T.  DuCbtim  DMiTr  la  t«*.'l  ..l-v>at  It.     h/ndj 

^*"»  ».«.«  ^/u$  fjmJntur^'  >l    W    M.-nt  .^u.  Un.  il, 

f    -i-tj-T  •  "Ulr  ..f  lr.l<»rp|.  p    1M.1,  olit    Hiiicl)'-*  (•   I«rif'.c   -*^J. 

'   Jm.f%,-   On/   I.mnii.\M\k  71.  i*    llr  I»i>tMi«l  UhxI  lUft  BgilMl  DarM 

•  TW  w«Trciia  <>f  •  r«<^>rl  wita  'J^'  ihrT*nmi,  tlutt  of  tb<«  r\A.  ii.  p«rt  'J,  p.  112. 
ki^  3ii.<«xi;  •■•rb  Ibi7«in«  )K>ir>ic  r<|u«l  t.>'nl»<ut  It  •lulling of  {f;  I  llaL  P.  C  949. 

r.    Th*  wrngil*!  ^'^  a  »ul>j<'<  t  wu  |iatU  va- 
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selves  are  larceny,  rape,  and  arson.  And  for  these,  as  well  as  for  mayhem,  the 
pereons  robbed,  ravished,  maimed,  or  whose  houses  are  burned  may  institute 
this  private  process.  The  only  crime  against  one's  relations  for  which  an 
appeal  can  be  brought  is  that  of  kUling  him,  by  either  murder  or  manslaughter. 
But  this  cannot  bo  brought  by  every  relation :  but  only  by  the  wife  for  the 
deiith  of  her  husband,  or  by  the  heir  male  for  the  death  of  his  ancestor;  which 
heirship  was  also  confirmed  by  an  ordinance  of  king  Henry  the  First,  to  the 
four  nearest  degrees  of  blood. (r)  It  is  given  to  the  wife  on  account  of  the 
loss  of  her  husband :  therefore,  if  she  marries  again,  before  or  pending  her 
appeal,  it  is  lost  and  gone ;  or  if  she  marries  after  judgment,  she  shall  not 
demand  execution.  Tlie  Iieir,  as  was  said,  must  also  be  oeir  male,  and  sucht 
*S1 51     one  as  was  the  *next  heir  by  the  coui*se  of  the  common  law,  at  the  time 

-J  of  the  killing  of  the  ancestor.  But  this  rule  hath  three  exceptions >- 
1.  If  the  person  killed  leaves  an  innocent  wife,  she  only,  and  not  the  heir,  shiU 
have  the  appeal;  2.  If  there  be  no  wife,  and  the  heir  bo  accused  of  the  mo^ 
der,  the  person  who  next  to  him  would  have  been  heir  male  shall  brins:  the 
appeal;  3.  If  the  wife  kills  her  husband,  the  heir  may  appeal  her  of  the  i^ath. 
And,  by  the  statute  of  Gloeester,  6  Edw.  I.  c.  9,  all  appeals  of  death  must  be 
sued  within  a  year  and  a  day  after  the  completion  of  the  felony  by  the  death 
of  the  part}' :  which  seems  to  be  only  declaratory  of  the  old  common  law;  lor 
in  the  (lOthic  constitutions  we  tind  the  same  *' pnescriptio  annalis,  qum  currit  ad- 
versus  actorem,  si  de  homicida  ei  non  constet  intra  annum  a  ccede  facta,  nee  queh' 
quam  interca  anjuat  et  accusct.*\a) 

These  appeals  maybe  brought  previous  to  any  indictment ;  and  if  the  ap- 
pellee be  acquitted  thereon,  he  cannot  be  atlerwards  indicted  for  the  same 
offence.  In  like  manner  as  by  the  old  Gothic  constitution,  if  any  offender 
gained  a  verdict  in  his  favour  when  prosecuted  by  the  party  injured,  he  was  also 
understood  to  be  acquitted  of  any  crown  pi-osecutiou  for  the  aame  offence  ;^6) 
but,  on  the  contrary,  if  he  made  his  peace  with  the  king,  still  ho  might  be  pro- 
secuted at  the  suit  of  the  party.  And  so,  with  us,  if  a  man  be  acquitted  on  ao 
indictment  of  murder,  or  Ibund  guilty  and  pardoned  by  the  king,  still  he  ought 
not  (in  strictness)  to  go  at  large,  but  be  imprisoned  or  let  to  bail  till  the  year 
and  <iay  be  past,  by  virtue  of  the  statute  3  lien.  VII.  e.  1,  in  order  to  be  forth- 
coming to  answer  any  appeal  for  the  same  felon}*,  not  having  as  yet  been 
punished  for  it,  though  if  he  hath  been  found  guilty  of  manslaughter  on  an  ia- 
dictnient,  and  hath  had  the  benefit  of  clergy,  and  suffered  the  judgment  of  the 
law,  he  cannot  afterwards  be  api)ealed ;  for  it  is  a  maxim  in  law  that  **  nemo  bis 
pundur  pro  codem  drlirto."  Before  this  statute  was  made,  it  was  not  usual  to 
indict  a  man  for  honiieide  within  the  time  limited  for  appeals,  which  produced 
very  gnat  inconvenience,  of  whieh  more  hereaf^er.(c) 
*-^ir  1        *^*  ^^^^  aj)pellee  he  acquitted,  the  a])pellor  (by  virtue  of  the  statute  of 

J  AVestni.  2,  1:>  Kdw.  1.  c.  12)  shall  suffer  one  years  imprisonment,  and 
])ay  a  tine  to  the  king,  besides  restitution  of  damages  to  the  party  for  the  im- 
])ris(»ninent  and  intinny  which  he  has  sustained;  ami  if  the  appellor  be  incapable 
to  make  restitution,  his  abettors  shall  do  it  for  him  and  also  bo  liable  to  im- 
j)risonuient.  Tliis  j)rovisi()n,  as  was  foreseen  by  the  author  of  Fleta,(^)  proved 
a  gi'i'at  <iiscouragement  to  ap])eals;  so  that  thenceforward  they  ceased  to  be  in 
conimon  use. 

If  the  appellee  he  found  guilty,  he  shall  suffer  the  same  judgment  as  if  he 
had  been  convicted  by  indictment,  but  with  this  remarkable  difference: — that 
on  an  indictment,  which  is  at  the  suit  of  the  king,  the  king  may  pardon  and 
remit  the  execution  ;  on  an  a]»{)cal,  which  is  at  the  suit  of  a  private  subject,  to 
make  an  atonement  for  the  private  wrong,  the  king  can  no  more  parxlon  it  than 
he  can  remit  the  damages  recovered  on  an  action  of  battery.^e)  In  like  man- 
ner as  while  the  weregild  continue<l  to  he  paid  as  a  fine  for  nomicide  it  coaM 
not  be  remitted  by  the  king's  authority.(/)    And  the  antient  naage  was,  so 

{•)  Mlrr.  r.  2.  ^  7.  (')  L.  1.  c.  84,  H8. 

(•  i  MWrnh.  d^  jitrt  Goth.  t.  3,  c.  4.  W  2  U««k.  P. C. > 


(•)  IbM.  /.  1.  c.  6.  (/)LL.Eim,   S. 

(•)  See  imge  'J3o. 
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ry  the  Fourth'§  time,  that  all  the  relations  of  the  bIbui  shonld  drag 
>  to  the  plaeo  of  execution  •,(^)  a  euxtom  founded  upon  Uiat  aavage 
oily  roHentment  which  prevailed  nniveraalty  through  Europe  after 
in  of  the  nurtlicrn  nations,  and  \n  peculiarly  attended  to  in  their 
ea  of  law,  and  which  prevails  oven  now  among  the  wild  and  tin- 
abitanlfl  of  America;  an  if  the  fin^r  of  nature  nad  pointed  it  oat 
1  in  their  rudo  and  uncultivated  Htate.(A)  Uowever,  the  pnniah- 
)  offender  may  be  remitted  and  discharged  by  the  concurrence  of 
ntercHted  ;  and  a»  the  kin)r  by  bia  pardon  may  fVnatrat«  an  indict- 
le  ap[H'll]int  hy  hin  release  may  'discharge  an  appeal  ;(i)  r«aif 
ft  tfitift  ri-nanriare  juri pro  se  introdurto."'*  •■ 

•t  the  Hcverul  niethods  of  proHceution  instituted  by  the  laws  of  Eng- 

0  puniHliment  of  olfeiices,  of  which  that  by  indictment  ia  the  moat 
sliall  ther^'IVii-e  eonliiie  my  subsequent  observations  principally  to 

1  of  proMHiillon ;  remarking,  by  the  way,  the  most  material  Tari»- 
nny  ai-iNe  from  the  method  of  proceeding  by  either  InformaUon  or 


CHAPTER   XXIV". 

OF   PltfX.PXS  UPON   AN    INDICTMENT. 

ri  lln'  I'liurlh  jihici-,  t"  iiii|iiire  into  the  manner  ol  idsu-  r.oia 
i,.li.tiii,Ni  i;..i.»l.  1-.  I.rin-  in  the  noeuscd  lo  answer  it.  >■  '*'" 
.  sui>].M-,-,i  III.'  utlViirkr  to  he  in  emitoiiy  before  the  finding  of 

n  lijili  <:i>i'  he  i-*  iTiinii>di;ite!v  (or  us  noon  an  convenience  i>er- 
I.  <l  !  Ii.r.'.,,,.      lint  if  Ik'  l.ulh  'tied  or  sccri>tcs  himMolf  in  ca)>it8l 

III  i-iti:ill.i-  inii'^linnaiHuii-s  lieen  bound  over  to  appear  at  the 
-.  siill  nil  iiniii'itiient  Tiiiiy  be  iiroferrcd  against  him  in  his 
I  i*i-  li.'  pri'-iTLi,  111'  (oiilil  not  lie  liciird  bclore  the  grand  jury 
r  it  !..■  liiiiii'I.  tln-11  pjiJi-c-^s  must  issiii-  lo  brin;;  him  into  court; 

(   i^iniMil    l><-   trini   iirili'-^^  lie  )>i'r!uitially  n|>]K-»n,  aeeonling  to 

in  nil  -a-*.  :iii-i  thi'  .■sprcs*  |)rc>vi-.i<>n'of  statute  2S  Kdw.  111. 
'•.  tIi:<I  ri<>  tniiti  >li!ill  l>c  ])tit  tu  ilt'uth  without  being  brought  to 


:  lint  till' T'^Mr  still  rxiitinfi  wni  claimod, 
i^irii  A-iitiird.  cld.'.-t  lirothor  ■nil  hdt'at- 
>l>.'iil  iipnin''t  .\hruli.im  Thornton  fur  lh« 
<l  lit  till-  Wurwiek  .Summer  Awiies.  ISI7. 
I  iri'iiiii-ituiioi-*  of  MrnnK  Fusj-ieiiiti.     Tlie 

"  iiiit  )!iiilty.  uni)  tliut  he  wn*  n-ady  lo 
|iiv.>  111!',  lie  tlir.'iv  it  upon  the  Hiwr  of  Iho 

ill  liv  til-' ii[>|K'lliint.  to  whioh  thi-ir  wm 
ikI  j..ir«lrr  lli.'r.-..ii.  .S.-.-  a  full  <l.-lail  of 
■l>:n  ■<(  it  iiiKh-r  the  name  of  A»hfonl  tt. 
I—  ihiit  uhiTi'  ill  uii  H|i)H'«l  of  ileaih  the 
-[  Ititu  i)t'  ihi^  iiKxh'  of  trial,  munt  diHrloM 
-  Ill  li'uvf  ii'i  j-i'sil'tf  iliml't  ill  the  minda 

l.iil  th.'  u|>JH']l'-.'  Miuy  rt'|.ly  Trt»h  mailer 
I  hi-<  fiirnKT  m'-juiiiiii  of  the  name  oHVnee 
iT  ivh-'ii  thi'  iimnliTj'li'a  i»  pir  *•  in«uf- 

.r  lo  it,  the  i-onrl  "himlil  give  juiltctiient 
,  or  tluii  ho  pi  without  day.  Therefnri'. 
i.>  iiiiirt.  hy  c-i>n«>iit  of  both  partini.  or- 

ii|'l»-iil  and  that  the  appellee  ahould  be 
mil  iir.-iirrt^l  fur  mora  than  half  aeenlury. 

i:t.    Hex  I'i.  Taylor,  S  Burr.  2T93.   Smith 
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The  proper  process  on  an  indictment  for  any  petit  misdemeanour,  or  on  a 
penal  statute,  is  a  writ  of  venire  faciaSy  which  is  in  the  nature  of  a  summons  to 
cause  the  part}^  to  appear.     And  if  by  the  return  to  such  venire  it  appears  tii&t 
the  party  hath  lands  in  the  county  whereby  he  may  be  distrained,  then  a  digtrva 
infinite  shall  be  issued  from  time  to  time  till  he  appears.     But  if  the  sheriff  re- 
turns that  he  hath  no  lands  in  his  bailiwick,  (then,  upon  his  non-appearance.) 
^q-iQ-1     a  writ  of  capias  '"shall  issue,  which  commands  the  sheriff  to  take  Lii 
^    body  and  have  him  at  the  next  assizes;  and  if  he  cannot  be  taken  n})oii 
the  first  capiaSy  a  second  and  third  shall  issue,  called  an  alias  BXidApturies  capMi. 
But  on  indictments  for  treason  or  felony  a  capias  is  the  first  process;  and  for 
treason  or  homicide  only  one  shall  be  allowed  to  is8ue,ra)  or  two  in  the  case  of 
other  felonies,  by  statute  25  Edw.  III.  c.  14,  though  uie  usage  is  to  issue  onir 
one  in  any  felony,  the  provisions  of  this  statute  being  in  most  cases  found 
impracticable.(/>j     And  so,  in  the  case  of  misdemeanoors,  it  is  now  the  usual 
practice  for  any  judge  of  the  court  of  king's  bench,  upon  certificate  of  an  iuJii-t- 
ment  found,  to  award  a  writ  of  capias  immediately,  m  order  to  bring  in  the  de- 
fendant.^    But  if  he  absconds,  and  it  is  thought  proper  to  pursue  bim  to  an  out- 
lawry, then  a  greater  exactness  is  necessaiy ;  for,  in  such  c*ase,  after  the  sevend 
writs  have  issued  in  a  regular  number,  according  to  the  nature  of  the  respective 
crimes,  without  any  effect,  the  offender  shall  be  put  in  the  exigent  in  order  to 
his  outlawry :  that  is,  he  shall  be  exacted,  proclaimed,  or  required  to  surrender 
at  five  county  courts;  and  if  he  be  returned  quinto  exactus,  and  does  not  appear 
at  the  fit\h  exaction  or  requisition,  then  he  is  adjudged  to  be  outlawed,  or  put 
out  of  the  protection  of  the  law,  so  that  he  is  incapable  of  taking  the  benefit  ot' 
it  in  any  respect,  either  by  bringing  actions  or  otherwise. 

The  punisimient  for  outlawries  upon  indictments  for  misdemeanours  is  the 
same  as  for  outlawries  upon  civil  actions,  (of  which,  and  the  preyious  pnKiesi 
by  writs  of  capias,  cvifji  facias,  and  proclamation,  wo  spoke  in  the  preceding 
book,)(f')  viz.,  forfeiture  of  goods  and  chattels.  But  an  outlawry  in  tre««Ki 
or  felony  amounts  to  a  conviction  and  attainder  of  the  oflence  charged  intb« 
indictment,  as  nmch  as  if  the  offender  had  been  found  guilty  by  his  countn*.(''/' 
His  life  is,  however,  still  under  the  protection  of  the  law,  as  hath  formerly  been 
*S*^01  *obsen'od;(<;)  so  that,  though  antiently  an  outlawed  felon  was  said  to 
^  have  caput  lupinum,  and  might  be  knocked  on  the  head  like  a  well' by 
any  one  that  should  meet  liim,(/)  because,  having  renounced  all  law,  he  wa!«to 
be  d<-'alt  with  as  in  a  state  of  nature,  when  every  one  that  should  find  him  mijrM 
slay  him,  yet  now,  to  avoid  such  inhumanity,  it  is  holden  that  no  man  is  entitled 

{•)  S****  ApiH-nilix.  1 1.  (<i)  3  Hal.  P.  C  30ft. 

(»)  '1  rial.  I'.  ('.  1«.«.'..  (•)  ^««'  !»««  178. 

(«>  S4«-  iMHik  iii.  lufci-fi  V-X  ':M.  (f) Mirr.  c.  4.  Co.  LItt  12S. 


VS.  Taylor,  id.  iliid, — the  last  ensos  u]>on  the  suhject,  where  the  mode  of  proc€«din^  i* 
detailed  nt  large,)  led  to  the  total  aliolition  of  api»eAl8  of  murder,  as  well  as  of  tmtfon, 
felony,  or  other  otlV'nces,  together  with  wagers  of  battle,  by  the  passing  of  the  statute 5t} 
Geo.  HI.  c.  4<>. — CiiiTTY. 

*  Now,  hy  the  4S  Geo.  III.  c.  r)8.  wlien  nny  ]>cr8on  is  charged  with  an  offenee  bekwtbe 
degree  of  felony,  one  of  th<'  juclgrs  may,  on  nn  ufiidavit  thereof,  or  on  the  production  <rf 
nil  indietment.  or  an  information  tiled,  issue  his  warrant  for  apprehending  and  holding 
him  to  Itail ;  and  if  lie  neglects  or  refuses  to  beeonic  so  bound,  he  may  be  committed  to 
gaol  until  he  eonf«)rms  or  is  «liseharge<l. — C'hittv. 

lU'  the  statute  U  &  \'2  Viet.  <>.  4:1,  s.  :\,  when  nnv  indictment  is  found  in  anv  court  of 
oyer  and  terminer  or  g:iol-ih*liv<*ry,  or  in  any  court  of  general  or  quarter  sesnion*.  spiinrt 
any  ])erson  at  larg(>,  wliether  lie  has  hwn  ]»reviously  l>ound  by  recogniiance  to  appear  or 
not,  tlie  elerk  of  indictments,  or  eh'rk  of  xUv  peace,  ns  the  case  may  be,  mny  at  any  tiia* 
ishue  u  certiiicatc  of  sueli  indictment  having  heen  found:  and,  upon  its  productioD.  s 
justice  for  the  county  or  ])Iace  wlicre  the  otlcnco  was  committed,  or  where  the  defendant 
resi(h.>s.  may  issue  his  warrant,  and  thereui)on  commit  him  for  trial  or  admit  bim  to 
bail. — Stewart. 

■''  In  most  cases  now  in  wliicli  a  i^erson  convicttn.!  by  a  verdict  is  deprived  of  clerny.* 
]ierson  outlawed  will  al>o  he  ousted  of  clergy:  yet  }*ome  few  instances  may  perhaps >till 
remain  where  a  person  outlaw(>d  will  have  clergy,  though  if  he  had  been  tried  tor  t^ 
Kameolfence  hewouM  not  have  heen  entitled  to  that  pnvilefe.  Seo  Foster.  358.  2Lm^ 
Hawk.  4M.  4  T.  K.  04;;.— Curistian. 
oti2 
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to  kill  him  wantonly  or  wiUhlly,  bat  in  bo  doing  ii  gnilty  of  mnrd«r,(9)  vnleas 
it  happens  in  the  endeavour  to  apprehend  him  |(A)  for  any  peraon  nay  •mat 
an  outlaw  on  a  criminal  proHcution,  either  of  hie  own  head  or  by  writ  or  warv 


Mt  of  eapiiuutlagatum,  in  order  to  bring  him  to  execution.  Bat  Bvoh  oatlawry 
may  be  frequently  reversed  by  writ  of  error,  th«  prooeedinm  therein  being  (mm 
it  ia  fit  they  should  be)  exceedingly  nice  and  circumBtautittE;  and  if  any  Bingla 
minute  point  be  omitted  or  misconducted,  the  whole  outlawry  ie  illegal  and  may 
be  revcnied,  upon  which  reversal  the  party  accused  is  admitted  to  plead  to  and 
defi-nd  him!>elf  ai^inst  the  indictment. 

Tliua  much  for  process  to  bring  in  the  offender  after  indictment  foand;  daring 
which  stage  of  the  prosecution  it  is  that  writs  of  certiorari  f ados  are  usually  had, 
though  they  muy  be  had  at  any  time  before  trial,  to  certify  and  remove  the 
indictment,  with  all  the  proceedings  thereon,  fVom  any  inferior  court  of  criminal 
jurisdiction  into  the  court  of  king's  bench,'  which  is  the  sovereign  ordinary 
court  of  justice  in  causes  criminal.  And  this  is  Areqaently  done  for  one  of  these 
four  pur|>oscs:  cither,  1.  To  consider  and  determine  the  validity  of  appeals  or 
indictments,  and  the  proceedings  thereon,  and  to  quash  or  confirm  them  as  there 
is  cause ;  or,  2.  Where  it  is  surmised  that  a  partial  or  inxufficiet^t  trial  will  pro- 
bably Iw  had  in  the  court  below,  the  indictment  is  removed,  in  order  to  have 
the  prisoner  or  defendant  tried  at  the  bar  of  the  court  of  king's  bench,  or  before 
the  jufticcs  of  nisi  prias;  or,  3.  It  is  so  removed  in  order  to  plead  the  king's 
pardon  there;  or,  4.  To  issuo  process  of  outlawry  against  the  offender  raggi 
in  th<Me*co«nties  or  places  where  the  process  of  the  mferior  judges  will  '■ 
not  reach  him.d)  Such  writ  of  certiorari,  when  issued  and  delivered  to  the  inf©. 
ri'>r  louri  for  riinovin^;  any  rcci)nl  or  other  procecilinu,  as  well  upon  indictment 
a*  lUlii-rwisc.  siiiKTsc'lcM  tiie  jurisdicli«n  of  such  inlirior  court,  and  makes  all 
RubM-qucnt  |>n)Cfcdiii[;s  therein  cnlirely  crronfous  and  illegal,  unless  the  court 
"f  kin:;'!t  ln-iicli  rt'tiuiii'lri  the  record  to  the  court  below,  lo  be  there  tried  and 
di-lirniirn-^i.  A  riTtioruri  ni:iv  he  gnuited  at  the  instance  of  either  the  protw- 
rni'ir  .-r  tlieiKtciirluiit;  the  toriner  as  a  inmivr  of  right,  the  latter  as  a  matter 
"f  ili-HToti-'ii  ;  iitnl  ilicrelbre  it  i->  Hcld'>m  grunted  to  remove  imiictmciits  from 
tlic  juHiin-i  1)1'  j;ii"l  dclivt'ry,  or  iillcr  i^^uc  JointMi  <ir  confession  of  the  fact  in  any 
oltht-.-.>urlsl,r!ow.(A)' 

'  F.  r  il...  .i.Kj.itinn  aiiil  lii-l'Tv  of  ih-  writ  of  r.-vr:.,r.,n.  see  F[t».  N.  H.  554  A*  lh« 
'•■■in  ipf  Kin,"'-  U'Tii'h  liii-  a  (.-.iiit.iI  siiiTriiiti-nil.-iioe  ov.t  nil  olher  courln  of  criminal 
,  .r.-U-  tiiiii.  Ml  it   iiniy  Hiv,ir'l  n  ci  ri,.-r,,r.  tn  r.-m-n-'-  [iriwei-iliii;,"  from  them,  unl*"»s  they 

I  .    ..i|.n-— Iv  iM-iii(iti>il  lii.iii  Bucli  .-iii.iTiiitpnil.'nce  l<\-  llie  ilnlutcs  crealins  (b»m.    '2 

II  —  k-  r, '.-.  >ii.  K.-X  .-...  Y..,in-.  2T.  H.  4;.!.  K.-x  r...  .luk>-i,  K  T.  R.  543.  Butwrtiofuri 
'-4i.ri'.l  U-  l.ik.'ii  iirtuvliviiiivp'ri.'iii!.  l>iit  ..nivl.vi'.vi.r.'ss  ti.-Kntivp,  nonls,  (IteiM.  Be*»e, 
1  W  js;,..  ill  ;i  nml  a  Maliil.' l.ikmf;  .iiv:n  wf„:r.i.-i  .!."■■.  iioi  iiikc  ii  from  ih«  erowii.  unlvM 
.ii.r.— Iv  r,i..i,ii.,n.-il.     H-x  . .. .  2ri.ilt.  H-  l:»l:  „ii.l  .-<■,.   K->x  r..  Tnid«l.   13  J*st. 

■  •'.  I.,  '  ■.  r-,  .-.,r.  Ii,-  IV..111  th..  .-.iiirt  <.f  Kiiij!'.  IVii.-h  lo  ju-ticpi-.  eien  in  nw*  which 
ih"T  .r"  .-iii]-^'.v.Ti-il  H..„l'.,  lo  li.Mr  nn-l  il-i-rniin.'.  t  lliiwk.  P.  C.  2Wi.  Rex  «.  Mofvly, 
■1  Kufr.   l"lo.     |[,,rtl.'y  . .,  IK-k.T.  '  mV]..  :.H  -'■|1ITTV. 

'  hiK.  l.v-I.Hiil-  .1  .i  I.  W.  IV.  ■•.  :::!.  s.  1,  il  n.  -  i-nm-ti-.l  that  no  nrfiomn' ihould  i»U*  to 

».-.i,..   .    '  J.../  •■•-„.., ..T,  ]iii.|  ^aiil-tli'lu.Ty.  or  iMiy  i-i>iirl.  ni  lh»  Insiuncr  of  ibo  prosecutor 

■  z   ti.\  ■■■)i-T  ]"'r-iii.  (.-M-.'iii   iIk'  iitioriiiv-i.'.ii.nil.l  wiilioul  motion  fiptl  made  in  the 

iLiM^.T  <>•  »l.-r>'  1)1.'  ni.].1i<'.i[^.iii  nji..  iii.iil.'  Ia  ili.'  (i.'f.'ndiint.     And  now.  hv  siatuli-  in 

u.  •|.f--»r  \'\  ultoni.'V  HI  ill-'  ■oiirt  111  iihj-li  lli.-  iii.ln-tmcnt  i"  prefcrriHl,  run  In-  r  v»i 
11,1..  II.-  r-..urt  of  t^u.vii*.   Ii,.in-li  or  iiilo  1)1..  f.-iiir..I  rriniinal  Cuiirt  bv  Writ  of  ■ 

t.:h-r  -1   Ih.-  in-un.-.-  ..f  ll,.-  |,r ulor  ..r  ol  ih-.  .lolVnd.iiit,  («iI..t  than  the 

l-n-rt\   ai-tinjt  i>n    U'l.«lr  of  tli.^  .  roivn.  1  uiil.-.   ii    hi-  ma.!,,  lo  a|>|H>ar  In  ihe  ■ 

uuD  uiiul  ihmculiY  nn<l  in>|-<rl..». .'  i-.  lik.ly  10  iirj.^' 

(frtniw^*  m  mpet't  n hereof  11  ny  iiiilii'ttiu'ui  i^  (ireferri      <ii  aru- 

lur  ila  aaiuractory  trial.     If  thi'  iiidiilnuut  U-  r<-iuuvb.<  at  s u> 
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At  this  stage  of  prosecntion  also  it  ia  that  indictments  found  by  the  grand 
jarj-  againnt  a  peer  mnst,  in  conBoqncnco  of  a  writ  of  certiorari,  be  certified  and 
transmitted  into  tlic  court  of  parliamL-nt,  or  into  that  of  the  lord  high  steward 
of  Great  Britain ;  and  that,  in  places  of  exclusive  jurisdiction,  as  the  two  uni- 
versities, indictments  must  be  delivered  (upon  ctiallcnge  and  claim  of  cogni- 
zance) to  the  courts  therein  established  by  charter  and  confirmed  by  Act  of 
parliament,  to  bo  there  respectively  tried  and  determined. 


CHAPTER  XXV. 

OF  ABBAIGNMENT  AND  ITS  INCIDENTS. 

•32''1        *^HBN  tho  offender  either  appears  voluntarily  to  an  indictmenl,  or 
'-'     was  before   in    custody,  or  is   brought  in    upon  criminal   procew  U 
answer  it  in  the  proper  court,  he  is   immi^iatcty  to  be  arraigned  theieoo; 
which  is  tho  fifth  staj^e  of  criminal  pi-osoculion. 

To  arraign'  is  nothing  else  but  to  call  tho  prisoner  to  the  bar  of  tho  conn, 
to  anHwor  the  matter  charged  uimn  him  in  the  indictment. (u)  The  prisoner  il 
to  be  called  to  the  bar  by  his  name;  and  it  is  laid  down  in  our&ntient  booksff) 
that,  though  under  an  indictment  of  tho  highest  nature,  he  mast  be  bron^t 
to  the  bar  without  irons  or  any  manner  of  shackles  or  bonds,  uoless  there  be 
evident  danger  of  an  escape,  and  then  he  may  be  accurcd  with  irons.  Bat  yet, 
in  Liiyor's  case,  A.n.  17-2,  a  diliorence  was  taken  between  the  time  of  amifo- 
ment  and  the  time  of  trial;  and  accordingly  tho  prisoner  stood  at  the  bar  in 
chains  during  the  time  of  \\\f  arraign  ment. (c)' 

*3'>31  *When  ho  is  brought  to  thi'  bar,  lie  is  called  upon  by  name  to  hoU 
"'  -I  up  his  hand  ;  which,  though  it  may  seem  a  trifling  circumstance,  yel  i* 
of  this  initK>rtani-e,  that  by  the  bohling  u|i  of  his  hand  conttat  de  persona.  iJii 
he  owns  him.-'clf  to  be  of  that  name  bj-  which  he  is  called.(d)  However,  il  i* 
not  an  indispcnsalilc  ccivmony;  for.  being  calculated  merely  for  the  purptwof 
idi'milyiiig  the  pers-Jii,  any  other  acknowledgment  will  answer  the  puipone  » 
well :  ibiTcllirc.  if  (lie  prii'uner  obstinately  and  contemptuously  reftises  to  hold 
up  bis  hand,  hut  <'unft>.-^ses  ho  is  tbc  person  named,  it  in  l^lly  flafficiunt.(r) 

Then  the  itulictnsenl  i^  to  be  read  to  him  distinctly  in  the  English  ton^mf.    \ 
(wliieb  was  law  I'Vrii  wliile  all  other  proceedings  were  in  Latin,)  that  he  ni»T    I 
fully  iiiiderslanil  his  tbargi-.  .After  which  It  is  to  be  demanded  of  him  whether  ha    { 
bf  guilty  .il'  tbe  crime  win  r-cof  he  stands  indicted,  or  not  guilty.  By  the  old  com- 
mim  law  the  accesscry  could  not  be  arraigned  till  tho  principal  was  attaintiil    I 
unless  he  chose  it:  nV  he  might  waive  the  benefit  of  tho  law;  and  therefi>r( 
iirincipal  and  ai'icssoi y  miglii,  and  may  still,  be  arraigned,  and  plead,  and >lw 
tie  Iricd,  together.     Hut  (itbcrwisc,  if  the  principal  bad  never  b«en  indicledtl    I 
all.  and  stood  mule.  IuhI  challenged  above  thirty -five  jnrora  peremptorilv.  h»i    I 
claimed    the    benelil   nf  clergy,  bad    obtained  a  pardon,  or  had  died  Ivtbr* 
attainder,  the  accessory  in  any  of  these  cases  could  not  be  arrBigned;  foraM 

(•i^lUiil.  IM',  ^l«,  ,t;  liiiitoTiUaid.n). 

l'rlt.^M.J.:t..»-»fWi  cl",  ;;!.    Hfrr.  P.  .'..;■  1.1.  (  M.  I'ltllAr-Cllt. 

ho  miu't  enter  into  •  reropnininee  lo  |iny  t•ns^^»  if  convicted ;  and  >o,  on  (he  other  hand,  if 
the  hiiUciment  W  it-nimvil  n(  tlii>  instance  of  the  proseeutnr,  Le  mint  enter  inloartM^ 
niznni'e  to  jay  ii>.ts  in  the  event  (ifthe  (lofendiint  being  ae()uitted. — Stiwaxt. 

■This word  in  I.min  [Inrd  Ilalc  siivs)  is  nootlicr  tlisn  ad rvHmitm  jmurt, mnd  in  Fiead^ 
aJ r.-- «,  or.  nl.l.r.viiit.-.!.  „■/  <r.«i.    ;;  ilal.  T. «.'.  'Jlli.— Christ uji. 

■And  it  tins  sime  lH><'n  luld  tliiit  t  be  court  liiw  no  authority  to  Otdar  the  llOM  to  h* 
tnkcn  olt'  till  iiii.<  jinHiiuT  hnx  )iteiule(l  and  the  Jury  ar«  chaiipd  to  trj  Um.  Waiull 
cuse,  Leurli,  "A. — (.'nKiatl.iN. 
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eonstitit  whether  any  felony  was  committed  or  no,  till  the  principal  was  attainted; 
and  it  might  so  happen  that  the  accessory  should  be  convictea  one  day  and  the 
principal  acquitted  the  next,  which  would  be  absurd.  However,  this  abaordity 
could  only  happen  where  it  was  possible  that  a  trial  of  the  principal  might  be 
had  ((ub8cquont  to  that  of  the  accessory;  and  therefore  the  law  still  continuea 
that  the  accessor}^  shall  not  be  tried  so  long  as  t\)e  principal  remains  liable  to 
be  tried  hereafter.  But,  by  statute  '^l  Anne,  c.  9,  ir  the  principal  be  tmoi 
once  convicted,  and  before  attainder  (that  is,  before  he  receives  jadg-  *- 
mont  of  death  or  outlawry^  he  is  delivered  by  pardon,  the  benefit  of  clergy,  or 
otherwise;  or  if  the  principal  stands  mute,  or  challenges  peremptorily  above 
the  io;^ul  nuiiit>er  of  jurorn,  so  as  never  to  be  convicted  at  all ;  in  any  of  theee 
casi-H  in  which  no  Hubscquent  trial  can  be  had  of  the  principal,  the  accessory 
may  be  proceeded  against  as  if  the  principal  felon  had  been  attainted ;  for 
there  is  no  danger  of  future  contradiction.'  And  upon  the  trial  of  the  accea- 
f^PA',  OH  well  after  as  before  the  conviction  of  the  principal,  it  seems  to  be  the 
better  opinion,  and  founded  on  the  true  spirit  of  iustice,(/)  that  the  accessory 
13  at  liberty  (if  he  can)  to  controvert  the  guilt  of  his  supposed  principal,  and  to 
prove  him  innocent  of  the  charge,  as  well  in  point  of  fact  as  in  point  of  law.* 

When  a  criminal  is  arraigned,  he  either  stands  mutef  or  con/esses  the  fact; 
whicli  circuniHtanees  we  may  call  incidents  to  the  arraignment;  or  else  he 
pirinh  to  the  iiulictment,  which  is  to  be  considered  as  the  next  stage  of  pro- 
cee<iings.  But,  firnt,  let  us  observe  these  incidents  to  the  arraignment,— -of 
standing  iniite,  or  cimfession. 

I.  Hegularly,  a  prisoner  is  said  to  stand  mute  when,  being  arraigned  for 
treajMjn  or  felony,  he  either,  1.  Makes  no  answer  at  all ;  or,  2.  Answers  foreign 
to  till*  purpose,  or  with  Muh  matter  as  is  not  allowable;  and  will  not  answer 
v>tljt  r\vi><« ;  or,  :].  I'pon  having  pleaded  not  guilty  refuses  to  put  himself  up<m 
ih«'  <  «»initrv.(y)  If  he  says  notning,  the  court  ought,  ex  officio^  to  impanel  a 
jurv  to  iiM|uiri'  whether  he  stands  obstinately  mute,  or  whether  ho  be  dumb 
tj-  ri-itiitionr  Ihi.  If  the  latter  a|>j)ears  to  be  the  case, the  judges  of  the  court 
(•.viioarv  to  Ik' of  coiinsol  lor  the  prisoner,  and  to  see  that  ho  hath  law  and 
ju*ti«  »'  shall  ]>ro(oiMl  to  the  trial,  an<l  examine  all  points  as  if  he  had  pleaded 
hut  miiliyiA)^     l^»ii  whether  judgment  of  death  can  be  given  against  such  a 

/  .  K.-.t   ,V,'..  Ac.  (/>  2  Hal.  p.  C.  31«.  (•)  2  llawk.  P.  C.  327. 


*  Arid  iM'W.  \ty  tlw»  11  A'  12  Vi«t.  c.  4'),  s.  1,  an  acvessory  before  the  fact  to  any  felony 
tii.w  \ ''  iiidirtoii.  tritMl.  «'«mvi(t«Hi.  and  puni<hiMl  in  all  res|>eotM  an  if  he  were  a  principal 
f.  j»  II  ;  .Hid  .tu  a<  ••«•><« >ry  att«T  tin*  fact  to  any  felony  may  he  indicted  and  convicted  either 
a-  .Ml  o  . «— Miy  atttT  iliv  lart  to  tlu*  principal  felony  with  the  principal  feli>n,  or  may  be 
iti  ii<  t*<i  ati<i  i-oiivi(-t«'<i  of  a  Mili-tantivo  tVdony,  whether  the  principal  felon  shall  or  shadl 
ij-  t    h-iv.-   1>«  .11   previously  lonvieted  or  shall  or  j«hall   not  be  amenable  to  justice. — 

Ml«   XKT. 

*  >.-•  th«'  7  ( MO.  1\'.  c.  (VI.  I.y  seet.  9  of  which  occes^ioriea  before  the  fact,  whether  in 
r.»--*  ot  !,|on\  at  common  law,  or  l»y  virtue  of  any  statute  or  tttatutt*«  made  or  to  be  made, 
m.iv  \-  tr.'d  a-  »*ii<  li.  or  a-  for  suh-tantive  felonie.**.  by  any  court  having  jurisdiction  to 
trv  ill*'  ptuiripal  li-loii>..  although  thf  offences  be  conimittcMl  on  the  »t*a»  or  abroad,  and, 
il  t)i«-  otr«i»'  ••-  !»••  roiumjlttd  in  (liilt  rent  eountie.s,  may  be  trie<i  in  either. 

h\  -.•.  f.  lo,  a.-.  .^«..ri.'^  after  the  tact  may  be  triinl  by  any  court  having  jurisdiction 
o',.  r  :!»♦•  priiH  ij»al  t»  loii>..  ii>  in  thi-  prce^din;;  s«'etion  ;  antl,  by  »ei't,  11,  in  order  that  all 
»/<  <oM...  tnay  !•<•  convicted  aixl  punished  in  eases  where  the  principal  felon  is  not 
iirT.i  rj^.d.  it  i-*  vn  i«  ted  that  accessories  may  be  proseeute<i  after  the  conviction  of  the 
]  r  r)>  I  al  !•  ion.  th<»u^'li  the  ]*rini'ipil  telon  be  not  attainted.  See  further,  as  to  arraign- 
::».  J.I.  1  <  urn.  Hawk.  P.  < '.  I)  I.     1  <  hitt.  ( *.  L.  414.     The  «Utute  mentioned  in  the  text 

I-   T'  |«.»i««i    by    tlie  *l,itUt"  7  (1«'0.    1\'.  f.  til. — ^<'HITTY. 

'  Ii>  '  \  h  <MMi.  1\'.  ,•  •>.  s.  1.  wlnre  the  piisoner  pleads  "Not  guilty,**  without  more, 
!»»•  •'liall  U*  put  on  III-  trial  by  jury  .  an«i,  by  seet.  -.  il  he  refuses  to  plead,  the  court  may 
<*nbT  a  plea  ot  "Not  ;judt\"  to  h.-  enteri*d.  and  prociM^i  as  in  other  cas«s.  But  the 
Utt*r  It  diM-n-tionary :  and  wh«re  thert>  is  any  leal  doubt  whether  the  refusal  to  plead 
ar.»«^  from  i>b*tinaey  or  in.diility.  tlii>  court  may,  and  will,  impanel  a  jury  to  try  thai 
qu«-«tion.  In  ea.se.H  of  insanity  thi^  is  .npeeially  provided  for  by  the  unrepealed  statute 
of  Z'J  Jl  Mtiit-o.  III.  c.  m.  .Met.  1  of  which  enacts  that  the  jury,  in  case  of  any  pertoA 
ebarged  with  trea»on,  &r.,  proving  ujkm  Ou  iruU  to  be  insane,  shall  declare  wlieioar  lia 
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3,.q9c-|     *pri8oner  who  liath  never  pleaded,  and  can  say  nothing  in  arrest  of 

^  J     Judgment,  is  a  point  yet  undetermined. (?) 

If  ho  be  found  to  be  obstinately  mute,  (which  a  prisoner  hath  been  held  to  be 
that  hath  cut  out  his  own  tongue,)(A')  then,  if  it  be  on  an  indictment  of  high 
treason,  it  hath  long  been  clearly  settled  that  standing  mute  is  an  equivalent 
to  a  conviction,  and  he  shall  receive  the  same  judgment  and  execution.(/)  And 
as  in  this  the  highest  crime,  so  also  in  the  lowest  species  of  felony,  riz.,  in 
])etit  larceny,  and  in  all  misdemeanours,  standing  mute  hath  always  been  equi- 
valent to  conviction.  But  upon  appeals  or  indictments  for  other  felonies  or 
petit  treason,  the  prisoner  was  not,  by  the  antient  law,  looked  upon  as  con- 
victed so  as  to  receive  judgment  for  the  felony;  but  should  for  his  obstinac}' 
have  received  the  terrible  sentence  of  penance^  or  peine  ^which,  as  will  appear 
presently,  was  probably  nothing  more  than  a  corrupted  aobreviation  o£  prisone) 
forte  et  dure. 

Before  this  was  pronounced,  the  prisoner  had  not  only  trina  admonitio,  but 
also  a  respite  of  a  few  hours,  and  the  sentence  was  distinctly  read  to  him,  that 
he  might  know  his  danger  ;(;/i)  and,  at\er  all,  if  he  continued  obstinate,  and  his 
oifence  was  clergyable,  he  had  the  benefit  of  his  clergy  allowed  him,  even 
though  he  was  too  stubborn  to  ])ray  it.(;i)  Thus  tender  was  the  law  of  inflicting 
this  dreadful  punishment ;  but  if  no  otiier  means  could  prevail,  and  the  prisoner 
(when  charged  with  a  capital  felony)  continued  stubbornly  mute,  the  judgment 
was  then  given  against  him,  without  any  distinction  of  sex  or  degree.  A  jad<;- 
ment  which  was  purposely  ordained  to  be  exquisitely  severe,  that  by  that  ven' 
means  it  might  rarely  be  put  in  execution.* 

The  rack,  or  question,  to  extort  a  confession  from  criminals,  is  a  practice  of 
*S'>61  *  different  nature;  this  having  been  only  *u8ed  to  compel  a  man  to  put 
■»  himself  upon  his  trial ;  that  heing  a  species  of  trial  in  itaelf.  And  the 
trial  by  rack  is  utterly  unknown  to  the  law  of  England ;  though  once,  when  the 
dukes  of  Exeter  and  Suffolk,  and  other  ministers  of  Henry  iV.,  had  laid  a  de- 
sign to  introduce  the  civil  law  in  this  kingdom  as  the  rule  of  goverDment,  for  a 

(<)  2  Hal.  p.  (\  317.  (»)  2  lUl.  P.  C.  820. 

(*)  3  luHt.  17K.  (")  Ibid.  321.    2  Hawk.  P.  C.  SSL 

(«)  1  H»wk.  P.  C.  3'J9.    1  HhI.  p.  C.  317. 


was  arquitlod  by  them  on  account  of  insanity,  and  the  court  shall  order  him  to  be  kept 
in  custody  till  his  niajt>stv's  ple^isure  be  known,  and  his  mfyesty  may  give  an  order  for 
the  sate  custmly  of  such  insane  person ;  and  sect.  2  enactit  that  inRane  persons  indicted 
for  any  offence,  and  found  to  bo  insane  by  a  jury,  to  be  impanelled  en  their  arraiffnmn^t, 
shall  bo  ordered  by  the  court  to  l^o  ko])t  in  ousto<ly  till  his  migesty's  pleasure  be  knowa. 
TIio  lattor  section  has  boon  hold  to  extend  to  cases  of  misdemeanour.    Rex  w.  Littlf. 
K.  &  K.  C.  C.  430.     In  Hex  vs.  Roberts,  Car.  C.  L.  57»  a  prisoner  would  not  plc«d;  and,  a 
jury  being  iinpanellod  to  tr>'  wht^thor  lie  stoml  mute  by  the  visitation  of  God,  hit  ooonwl 
claimed  a  ri^ht  to  address  the  jury,  as  this  was  an  issue  with  the  affirmatiTe  on  the 
I)risoner.     Tliis  was  allowed  by  Park  and  Abbott,  Js.     The  prisoner's  counsel  addreffed 
the  jur>',  and  called  witnesses  to  ])rove  he  was  insane.    The  jury  found  that  he  wa«  so, 
and  Park,  J.,  directed  that  he  should  be  detained  until  his  nugesty's  pleasure  should  be 
known. — Chitty. 

*  Aulus  Gollius  with  more  truth  has  made  the  same  observation  upon  the  cmel  law  of 
the  Twelve  Tables,  Dr.  innpe  drhitore  st'dimfo^  *^Eo  eonsiih  lania  immaniitu  pma  denwnfiaia  of, 
ne  nd  cam  ttnf/uum  prrvniinhtr ;"  for  he  adds,  **dis8ectum  eM€  atUi^iiHS  nemtAfm  eqttidem  nequi 
letji  ncque  avdit'i.*'  Lib.  HO,  c.  1.  But  with  respect  to  the  horrid  judgment  of  the  pfint 
forte  et  dure,  the  i)rosecutor  and  the  court  could  exercise  no  discretion  or  show  no  fiarour 
to  a  prisoner  who  stood  obstinately  mute.  And  in  the  lecal  history  of  this  country  there 
are  numerous  instances  of  persons  who  have  had  resolution  and  patience  to  undergo  to 
terrible  a  death  in  onlor  to  bcnrtit  their  heirs  by  preventing  a  forfeiture  of  their  c^tatei^ 
which  wouM  have  boon  tbo  ('nii<(>«|Uonoe  of  a  conviction  by  a  verdict.  There  U  a  memo- 
rable story  of  an  ancestor  ol  ;  n  ancient  family  in  the  north  of  England.  In  m  fit  of 
jealousy  he  kille<l  his  wife.  aii«l  put  to  death  his  children  who  were  at  home  by  throwing 
them  from  the  battlements  of  his  castle;  and  proceeding  with  an  intent  to  destroy  his 
only  remaining  child,  an  infant  mirse<l  at  a  farm-house  at  some  distance,  he  waa  mtei^ 
cepted  by  a  storm  of  thunder  and  lightning;.  This  awakened  in  his  brcttsk  the  compime- 
tions  of  conscience.  Ho  desisted  from  his  purpose,  and  having  aurrenderad  himself  to 
justice,  in  onier  to  secure  his  estates  to  this  child,  he  had  the  raaolaCloii  to  die  iiaidcr 
the  dreadful  judgment  of  peine  forte  et  dure, — CBRiariAN. 
56e 
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banning  thereof  they  erected  a  rack  for  tortore,  which  was  called  in  derimon 
the  Duke  of  Exeter's  daaghter,  and  still  remains  in  the  Tower  of  London  ;(o) 
where  it  was  occasionally  ased  as  an  engine  of  state,  not  of  law,  more  than 
once  in  the  reign  of  qoeen  £li£abeth.(/>)  Bat  when,  upon  the  assassination  of 
Yilliers,  duke  of  Buckingham,  by  Felton,  it  was  proposed  in  the  privy  council  to 
pat  the  assassin  to  the  rack  in  order  to  discover  his  accomplices,  the  judges,  being 
consulted,  declared  unanimously,  to  their  own  honour  and  the  honour  of  the 
English  law,  that  no  such  proceeding  was  allowable  by  the  laws  of  England.Q;) 
It  sooms  astonishing  that  this  usage  of  administering  the  torture  shouM  bo 
said  to  arise  from  a  tcndernefts  to  the  lives  of  men ;  and  yet  this  is  the  reaa<Mi 
given  for  iu  introduction  in  the  civil  law,  and  its  subsequent  adoption  by  the 
French  and  other  foreign  nations  *,(r)  viz.,  because  the  laws  cannot  endure  that 
any  man  Hhould  die  upon  the  evidence  of  a  false,  or  even  a  single,  witness,  and 
therefore  contrived  thin  method  that  innocence  should  manifest  itaelf  by  a  stout 
denial,  or  guilt  by  a  plain  confession.  Thus  rating  a  man's  virtue  by  the  hardi* 
neft^  ot  hi8  constitution,  and  his  guilt  by  the  sensibili^  of  his  nerves  I  But 
there  needs  only  to  state  accurately,(«)  in  order  most  effectually  to  expose  thia 
inhuman  species  of  mercy,  the  uncertainty  of  which,  as  a  test  and  criterion  of 
truth,  was  lon^  ago  very  elegantly  pointed  out  by  Tully,  though  he  lived  in  a 
state  wherein  it  was  ^usual  to  torture  slaves  in  order  to  Aimish  evi*  rMoy 
dence  :  **  tanien*'  says  ho,  "  iUa  tormenta  gubernat  dolor,  moderatur  natura  •- 
cupuque  turn  animi  turn  corporis^  regit  quassitor,  fUctit  libido,  corrumpit  spes^  infirwiai 
wuius,  ut  in  tot  rerum  angustiis  nihil  veritati  loci  relinquaturJ\t) 

The  Englinh  judgment  of  penance  for  standing(tf)  mute  was  as  follows:  that 
the  priHonor  bo  remanded  to  the  priHon  from  whence  he  came,  and  put  into  a 
low,  <hirk  (liiuuher,  imd  thore  bo  laid  on  his  back  on  the  bare  floor,  naked, 
unlrss  whtro  doconoy  t'orhids;  that  there  bo  placed  upon  his  body  as  great  a 
Wfii^ht  <>r  irofi  as  ho  could  boar,  and  more;  that  he  have  no  sustenance,  save 
only,  on  th(?  tii*8t  day,  throe  niorsols  of  the  worst  bread;  and,  on  the  second 
day.  ihroo  dniui^hts  of  8tandin«if  water,  that  should  be  nearest  to  the  prison* 
d<H»r  ;  and  in  this  situation  this  should  be  alternately  his  daily  diet  till  he  died, 
or    as  antiontly  thojud^niont  ran)  till  he  afi:<wervd.{v) 

It  hath  hoen  doul>tod  whether  this  punishment  subsisted  at  the  common 
law.  rr )  or  was  introducod  in  consoquonco  of  the  statute  Westm.  1,  3  Edw.  I.  c. 
1-.  J' }  which  si'onis  to  ho  the  hotter  opinion.  For  not  a  word  of  it  is  mentioned 
in  <ilanvil  or  Hmoton,  or  in  any  antiont  author,  ease,  or  record  (that  hath  yet 
U'lii  prodiKH'd)  previous  to  the  reii^n  of  Kdward  I.;  but  there  are  instances  on 
rvtord  in  the  roi<xn  of  ilenry  lll.(y)  whore  persons  accused  of  felony,  and 
standi ni;  inuto,  were  tried  in  a  particular  manner,  by  two  successive  juries,  and 
convirtt'd  ;  and  it  is  asserted  ov  the  ju<li^os  in  8  Ilenry  IV.  that,  by  the  com- 
mon law  hetore  the  statute,  standing  niulo  on  an  appeal  amounted  to  a  convio- 
lion  o!  the  felony.(j)  This  statute  of  Edward  I.  directs  such  persons  r»o.>Q 
•••  a^  will  not  put  themselves  upon  inquests  of  felonies  before  the  judges  •• 
at  ilu*  suit  of  the  kini^,  to  bo  put  into  hard  and  strong  prison  (soient  mys  en  la 
yrtsuur:  hnit-  tt  dure)  as  those  which  refuse  to  be  at  the  common  law  of  the 
land  "  And.  iinrno<liately  aller  this  statute,  the  form  of  the  judgment  appears 
in  Fieia  and  Britton  to  have  been  only  a  very  strait  conflnement  in  prison,  with 
hardly  any  de^^ree  of  sustenaneo  ;  hut  no  woi^lit  is  directed  to  be  laid  upon  the 
ImnIv.  so  as  to  hasten  the  ilea  I  h  of  the  miserable  suttoror  j  and,  indeed,  any  sur- 
f  harm  •>J  punishment  on  persons  adjudged  to  penance,  so  as  to  shorten  their 
iivt?»,  is  rockone<l  hy  llorne  in  the  Mirrorv^)  as  a  s|)ecie8  of  criminal  homicide. 

•  -^  li>«t  :v4.  (♦)  /Vi.v«n-i,  ». 

'#    ItuT^i,  4M  (•)  J  HmJ   p.  C.  319.    t  Hawk.  r.  C.  19. 

'    'h.;   «  ¥.  r  41.  /.  S  and  f  47,  MO.     Kortr»q.  de  IJL  ^•,i  li«t.  ITft.    *i  llaL  P.  C.  32X    S  Uavk.  P.  C  390. 

A'-f  r  n.  (•.  {tuiiiidf.  p.  r.  14a,  bmt.  n. 

•  TV  BMrriiiU  Beoraria.  (ch.  1A.)  in  an  rx>|atiiilp  pM*c0  <v»  Knilyn  ua  *i  llaL  P.  C  US. 

■^  rmiUTj.  baa  t^ntpuM-tl  iht«  pr>l4«  tn  with  •  iirnutr  •tnd  (•>  .(/  cummim  Uf,  arual  U  ifafult  4*  WiM,  1,  c  IS,  ti 

•it^m  tKal  •!>  tfol?  mattfiuitiod  :  — "Th**  fi>rr<<  of  th««  atrun  uH  eatrt  ap/trol,  tt  utt  utrt  mmtt,  M  itrrm 

aftd  ih»  •mciiiUliy  <if  the  nt^m**  of  nn  Innxvrit  /tlnmjf.    M.  8  Katt.  lY.  & 

gtfu,  a  te  rwiuiml  U>  fliid  th«>  d<-grr«>  of  |i«in  (*i  Cla.  1, 1 1). 
aaka  liim  cuafem  hliuM-lf  futltjr  of  a  girtu 

m 
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It  also  clearly  appears,  by  a  record  of  3 1  Ed w.  III.,(^)  that  the  prifloncr  mijj^ht 
then  possibly  subsist  for  forty  days  under  this  lingering  punishment.  I  sliould 
therefore  imagine  that  the  practice  of  loading  him  with  weights,  or,  as  it  was 
usually  called,  pressing  him  to  denthy  was  gradually  introduced  between  31  Edw. 
III.  and  8  Hen.  IV.,  at  which  last  period  it  tirst  appears  uiK)n  our  bookt»;<c) 
being  intended  as  a  species  of  mercy  to  the  delinquent,  by  delivering  him  tlie 
sooner  from  his  torment :  and  hence  I  presume  it  also  was  that  the  duration  of 
the  penance  was  then  tirst^^/)  altered;  and,  instead  of  continuing  till  he  amswcredy 
it  was  directed  to  continue  till  he  diedy  which  must  very  soon  happen  under  an 
enormous  ])re»8ure.  ^ 

The  uncert^iinty  of  its  original,  the  doubts  that  were  conceived  of  its  Icgalitj, 
and  the  repugnance  of  its  theory  (for  it  was  nirely  carried  into  practice^  to  the 
humanity  of  the  laws  of  England,  all  concurred  to  require  a  legislative  aooiitioD 
of  this  cruel  process,  and  a  restitution  of  the  antient  common  law;  whereby 
the  standing  mule  in  felony,  as  well  as  in  treason  and  in  trespass,  amounted  to 
a  confession  of  the  charge.     Or,  if  the  corruption  of  the  blood  and  the  conse* 
quent  escheat  in  felony  had  been  removed,  the  judgment  of  peine  forte  tt  dure 
3,,Q9Q-|     might  perhaps  luive  still  innocently  remained,  "^as  a  monument  of  the 
^     savage  rapacity  with  which  the  loi*dly  tyrants  of  feodal  antiquity  hunted 
after  escheats  and  forfeitures;  since  no  one  would  ever  have  been  tempted  to 
undergo  such  a  horrid  alternative.     For  the  law  was,  that  by  standing  mat« 
and  sutfering  this  heavy  ])enance  the  judgment,  and  of  course  the  corruption 
of  the  blood  and  escheat  of  the  lands,  were  saved  in  felony  and  petit  treaMD, 
though  not  the  forfeiture  of  the  ytyods :  and  therefore   this  lingering  punish- 
ment was  probably  introchiced,  in  order  to  extort  a  plea;  without  which  it  was 
held  that  no  judgment  of  deatli  could  be  given,  and  so  the  lord  lost  his  eschesL 
But  in  high  treason,  as  standing  mute  is  equivalent  to  a  conviction,  the  same 
judgment,  the  same  corru])tion  of  blood,  and   the  same  forfeitures  always 
attended  it  as  in  other  cases  of  conviction. (e)    And  verv  hitely,  to'the  honour 
of  our  laws,  it  hath  been  enacted,  by  statute  12  Geo.  111.  c.  20,  that  even'  per- 
son wh<.)  being  arraigned  for  felony  and  piracy  shall  stand  mute  or  not  answer 
directly  to  the  oD'ence  shall  be  convicted  of  the  same,  and  the  same  judgment 
and  execution  (with  all  their  consequences  in  every  respect)  shall  be  thereupon 
awarded  as  if  the  person  had  been  convicted  by  verdict  or  confession  of  the 
crime.''     And  thus  much  for  the  demeanour  of  a  prisoner  upon  his  arraignment 
by  standing  nmte;  which  now,  in  all  cases,  amounts  to  a  constructive  con- 
fession. 

II.  The  other  incident  to  arraignments,  exclusive  of  the  plea,  is  the  prisoner** 
actual  confcmon  of  the  indictment.  Upon  a  simple  and  plain  confession,  the 
court  hath  nothing  to  do  but  to  award  judgment;  but  it  is  usually  very  btck* 
ward  in  receiving  and  recording  such  confession,  out  of  tenderness  to  the  life 
of  the  subject;  and  will  generally  advise  the  prisoner  to  retract  it  and  plead  to 
the  indict nient.(/) 

But  there  is  another  s])ecies  of  confession  which  we  read  much  of  in  onr 
antient  books,  of  a  far  more  complicated  kind,  which  is  called  approvement  And 
^oon-|     that  is  when  a  "''person  indicted  of  treason  or  felony,  and  arraigned  for 
^     the  same,  doth  con  less  the  tact  before  plea  pleaded,  and  appeals  or  se- 
ct) 0  RHvm.  1.1.  (•)  2  Ilawk.  P.  C.  a». 
(')  Vrai^lHw.k.  K  Hon.  IV.  I.  (/>2  Uid.  P.  a  226. 
(**)  /Jf  /nit  tiit^  tfut  U  ctmtraire  arait  esfrf  /<iit  drvmt  cet 
heurt.    Iliiil.  2. 


'  Two  instances  havo  orc'iirr<.Hl  since  the  pas!»ing  of  this  statute  of  persons  who  refawd 
to  ))l4>ad.  and  who  in  consequence  were  c<iiidomnod  and  executed.  One  was  at  the  tM 
Hailcy.  for  nmrdor,  in  1777:  th<^  other  was  for  burglary,  at  the  summer  assiies  at  WelK 
in  17U2.  It  might  jiorliaps  have  be<'n  a  greater  improvement  of  the  law  if  the  prisonfr'i 
Hilence  had  been  <'on<iiclered  a  plea  of  not  guilty,  rather  than  a  confession  ;  for  it  would 
oi>erate  more  i>owerfiilly  a8  an  example,  and  l>e  more  satisfactory  to  the  minds  of  ths 
])uhlic.  if  the  prisoner  should  sutler  death  after  a  public  manifestation  of  his  guilt  bf 
eviilence,  than  that  he  should  be  ordered  for  execution  only  from  Uie  prwnmpfina 
which  arises  from  his  ob.<tinato  8ilencc. — C-uristian. 
6GS 
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caM^  others,  his  Hccomplices,  in  the  same  crimo  in  order  to  obt«in  his  pardon. 
Id  thifl  case  he  is  called  an  approver  or  prover,  probator,  xnd  the  {Mirty  ftppeded 
or  acfUMfd  is  culled  the  appeilee.  Such  approvement  can  only  he  in  capital  of- 
f«nci-ii;  and  it  in,  as  it  were,  equivalent  to  an  indictment,  since  the  appellee  is 
equally  iiilled  upon  to  answer  it:  and  if  he  hath  no  reasonable  and  le^  exoe[^ 
tions  to  make  to  the  person  of  the  approver,  which  indeed  are  very  nnmeroua, 


tcif  upon  his  trial,  cither  hy  battel  or  by  the  country,  and  if 
▼anqu lulled  or  found  guilty  must  suffer  the  judgment  of  the  law,  and  the  «i^ 
pFt>Ter  tthull  have  h'm  panlon  ex  debito  juttitiat.     On  tbo  other  band,  if  the 


ap|>i-lli'c  \'>.'  p'niqiieror  or  ucquitted  by  the  jury,  the  approver  shall  receive  iud^ 
ment  lo  be  hunted,  upon  bis  own  confession  of  tbo  indictment;  for  the  oonaitioo 
of  bi^  juinlun  Ims  tailed,  vis:  the  conviction  of  some  other  person,  and  therefore 
his  conviclioii  remains  absolute. 

But  it  in  purely  in  the  discretion  of  the  court  to  permit  the  approver  thus  to 
app4-al  or  not;  and,  in  titet,  this  course  of  admitting  approvements  hath  beeo 
kin*;  di.xiHcd)  lor  the  truth  was,  as  .Sir  Matthew  Uate  observes,  that  more  mis- 
chit'l'  liath  arisen  to  j^ood  men  by  these  kind  of  approvements,  npon  false  and 
malieiouit  accusations  of  desperate  villains,  than  benefit  to  the  public  by  the  dis- 
covery and  conviction  of  real  offenders.  And  therefore,  in  the  times  when  sach 
appeal?)  were  more  frequently  admitted,  great  strictness  and  nicety  were  held 
therein  ;(i7)  ihuii^h  since  their  discontinuance  the  doctrine  of  approvements  is 
become  a  matter  of  more  curiosity  thun  use.  1  sliall  only  observe  that  all  the 
Ituod,  wliiitever  it  be,  thut  can  be  ex)>eeted  from  this  method  of  approvement  is 
fully  provided  for  in  the  casew  of  coining,  robbery,  burglary,  house-breaking, 
bor-i'-^li'aliii:r.  ""d  hircenv  to  tlie  %'alue  of  tii'e  Khillings,  from  shops,  warehouses, 
Mubl.-..  :iiid  <n,i,.li.li.msi's,  l.v  Hi;itui,-s-l  &  :,  \V.  1111(1  M.  f.  8,  •tf&7  \V.  r,,,„, 
111  .  17.  10  \  11  W.  III.  el':!,  ami  h  Anne,  c.  31,  which  enact  that  if  •■  *" 
■ny  ?-inli  iFilViitUr,  l-iiii:;  i>iu  of  juisun.  wlmll  discover  two  or  more  pt^rsons  who 
liitVi-  r  ..iiiniiiti'^l  ilic  liki'  •itri'iici'?',  MO  us  they  may  bo  convicted  thervof,  ho  shall, 

ill  '■: !   I>iir;;l;iiy  <>r  lnJiise-Iiiviikiiij;,  n-ceive  a  rewani  of  Wl.,  and  in  Kcneral 

In-  ciiiitli  ij  i.i  ii  |i:iiiiiiri  iitall  eiijiital  olt'enees  cxcoplint;  only  murder  and  treason; 
uii'l  'il  rli.'iii  ui-.i  ill  th.-  i:i>e  ■■('  e'iiniiifj.(A)  .Viid  if  any  such  person,  having 
l.l.piii.iii-lv  ^l..|l■ll  iitiv  l.ii'l.  iiiiTi.  or  I'thcr  inetiil.  shall  discover  and  convict  two 
■■(l.Ti.l.r-M|"  liaviii:,'  ill,.i;uliy  l>"ii;,'lit  or  received  the  .same,  he  shall,  by  virtue  of 
M;tiiiT<>  I'.i  (itn  II.  c,  ^tii,  l>e  I'iinliMied  tiir  all  cuch  felonied  committed  before  such 
•ii-.-.pv.Tv.  Ii  liarli  iihn  heeii  Usual  fur  llie  justices  of  the  [K-aco,  by  whom  any 
jKr- ,ri-  .  li:(ii.'.ii  niili  leluiiy  :iie  e'liiiniiilfl  t<i  ijaol,  to  admit  some  one  of  their 
a,.,-,, Ill], I,.-,.,  [,,  l.,(-orin-  a  vvitii.-s  lor,  us  tt  is  (jftiernlly  termed,  king's  evidence) 
»:;aiii-t  hi- liljiiu-;  ii|,..ti  nil  im|>lti-d  e'lntidciiee,  which  the  judffes  of  gaoUle* 
Uv.rv  li:iv.'  ij-uailv  i'.iiiiiIi-ii;liu'<'iI  and  adupli'd.  that  if  snch  accomplice  makes  a 
lull  And  r.,n>].U-U-' •li~.:,yrvy  .•(  tliiU  iiixl  of  all  other  felonies  to  wliieh  he  is  ex- 
a]iiiii.-pi  l.y  [Im-  iii;ii;i-iiiLre,  and  alU'rwjuils  ^ives  his  evidence  without  prevarica- 
li r  Hull. I.  ]„■  -IM  Tinl  liiniself  he  pruseeuied  fur  that  or  any  Other  previous 


in<l  nMy  rx|<lained  bt  lord 
n  or  nil  thp  judim.  (C>>»p. 
>r  ilie  pmoo  to  fsnlon  an 
But  where 


:.■  »  li.<|u-  lli.il  )>.-  >vl..>  nill  l>e)isv«  fiurlr 'and  d'u- 
iIkt-  111  Ju-iii'<',  -liiill  liiiniielf  psrupe  |>uni>hnient. 
I  l.v  iln'  |ii-tii.-«  iif  jutiv  i*  fiHinibsl  in  prseiice 
V  .it  ill.'  oiuri  "1"  idiiil-ilelivpfy  and  exempt  at  all 

.iM'iitoil.     A  iK-u  is  alnraya  made  to  the  judge 

•  ■  H  V  iiii'~»:  mill  iitih'M  he  ■hmild  •>«•  mme  par> 

.■«ill  ]iri-li-r  tli<-oiii'  lowborn  thi* eneauraftement 

This  ■ilMiiwion  to  be  a  witneai  amounU  toa 

,  ui>un  L-undition  that  tbe  aooompUoe  make  a  AiIl 
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CnAPTER  XX VI. 

OF  PLEA,   AND  ISSUE. 

*^3'>1        *^^'  arc  now  to  consider  the  plea  of  the  prisoner,  or  defensive  matter 
"  ^     alleged  hy  him  on  hi.s  arraignment,  if  he  docs  not  confess  or  stand  mute. 
This  it*  either,    1.  A  plea  to  the  jurisdiction;   2.  A  demurrer;   3.  A  plea  in 
abatement;  4.  A  special  plea  in  bar;  or,  5.  The  general  issue. 

and  fair  disolosuro  of  nil  the  circumstAnoos  of  tlie  crime  for  which  the  other  prisonen 
arc  tried,  and  in  which  he  has  hovu  concerned  in  concert  with  them.  Upon  failure  on 
hi.s  [tart  with  this  con<lition  lie  forloits  all  claim  to  protection.  And  upon  a  trial  some 
years  aj^o  at  York,  before  Mr.  J.  liiilhT,  the  accomplice,  who  was  admitted  as  a  witness 
denied  in  hin  evidence  all  that  he  had  before  confessed,  U]>on  which  the  prisoner  wm 
oc(jnitted;  but  the  jnd«:e  ordere<l  an  indictment  to  be  preferred  against  this  accompIiGC 
for  the  same  crime,  and  njjon  his  previous  confessicm  and  other  circumstanced  he  was 
convicted  and  executed.  And  if  tiie  jury  were  satisfied  with  his  guilt,  there  can  be  no 
question  with  regard  hoth  to  tlie  law  and  justice  of  the  case. 

The  learned  connnentator  says  that  the  accomplice  thus  admitted  a  witness  shall  not 
afterwards  be  j.irosecuted  for  that  or  imi/  tHher  prcv'wus  offniecof  the  same  dcgirct.  Mrs.  Rudd's 
case  does  not  warrant  the  extent  of  that  |)osition,  for  the  decision  of  that  case,  and  what 
is  advance<l  by  Mr.  J.  Aston,  (Cowp.  :>4I :)  an<l,  as  the  editor  conceives,  the  reason  and 
principles  of  this  doctrine  will  not  extend  the  claim  of  the  witness  to  mercy  beyonJ 
those  oilences  in  which  he  has  been  connected  with  the  prisoners  and  concerning  which 
he  has  {previously  un<lergone  an  examination.  And  with  regard  to  these  crimes  be  nuf 
be  cross-examined  by  the  counsel  for  the  prisoner,  but  of  course  he  may  refuse  tocrimi- 
uate  himself  of  other  charges,  against  which  that  prosecution  atfords  him  no  protection. 
The  evidence  and  information  of  an  accom]>lice,  taken  acconling  to  the  statutes  \kt 
Ph.  and  M.  c.  hi,  and  2  k  \\  Ph.  and  M.  c.  l(^  may  be  read  against  a  prisoner,  upon  proof 
of  the  death  of  the  accomplice :  Vnit  it  can  have  no  eiiect  unless  it  is  corroborated  in  the 
same  manner  as  his  living  testimony.    Westbeer's  case.  Leach,  14. — Christian. 

See  further.  ii»  to  the  evidence  of  an  accomplice,  1  Chitty's  Crim.  L.  603,  and  Stark,  on 
Evid.  jiart  iv.  17. 

It  has  now  been  solemnly  decided  that  an  accomplice  admitted  as  king's  evidence, 
and  ] performing  the  (rondition  on  which  he  is  admitted  as  a  witness,  is  not  entitlfiL  u 
u  matter  of  W///i/,  to  he  exempt  from  prosecution  for  other  oftenccs  with  which  he  is 
charged,  hut  tliat  it  will  be  matter  in  the  discretion  of  the  judge  whether  lie  will  recom- 
mend him  for  a  ]>ardon  or  not.    Kex  r.v.  Lee,  R.  &  K.  C.  C.  361.   Rex  vs,  Brunton,  id.4i>4. 
Kven  tht^  cfpilUiU,-  t'laim  of  an  aceomi»lice  to  a  panlon,  on  condition  of  his  making  a  full 
and  fair  confession,  does  not  extend  to  i>rosecutions  for  other  ott'ences  in  which  he  was 
not  concerned  with  the  prisontrr:  with  respect  to  such  offences  therefore  he  is  not  bound 
to  aiiNwer  on  cross-examination.    Lee's,  Duces,  and  West's  cases,  1  Phil.  Ev.  37.    But 
the  judges  will  not,  in  geiiei'al,  admit  an  accomplice  as  king's  evidence,  although  applied 
to  for  tliat  purpos^^  hy  the  connst^  for  the  prosecution,  if  it  appear  that  he  is  ohar^zed 
with  any  otlier  friony  than  that  cm  the  trial  of  which  he  is  to  be  a  witness.    2C.  A  P.  ill. 
Car.  < -.  L.  (»'J.     Where  an  acM'oniplice  is  confirnuHl  in  his  evidence  against  one  prisoner, 
but  n«>i  with  res]n»ct  to  another,  w/i  may  be  convicted  if  the  jury  think  the  accomplii'e 
d«»st»rviiig  of  <'rcdit.    Kex  fw.  Dawher  an<l  others.  2  Stark.  N.  P.  C.  34.    C4ir.  C.  L.  07.  ^ 
ed.    And  see  Hex  r.^  Pawher,  o  Stark.  JI4.  3'),  n.,  where  it  is  said  that  if  the  testimony  of 
an  accoinpHce  be  confirmed  so  far  as  it  relates  to  one  prisoner,  but  not  as  to  another,  the 
tmr  may  he  c<>nvict<'d  on  the  testimony  of  the  uecMimplice,  if  the  jury  deoin  him  worthy 
of  credit.     An  ae<'oniplic(»  do<><  not  ivtpitre  contirmution  as  to  the  jicrson  charged.  pfo> 
vided  he  is  confirmed  in  the  ]>articulars  of  his  story,  (Hex  vs.  Birkett  and  Urady,  K.  A 
K.  (\  (\  "I'iX  :)  and  the  coirolKiration  of  his  evidence  need  not  be  on  every  material  point. 
but  he  nnist  be  so  contirmeil  a--  to  convince  the  jur>'  that  hLs  statement  is  correct  and 
true.    Hex  'x.  Harnard.   I  i\  &  V.  Si<.     A  i)erson  indictml  for  a  misdemeanour  maybe 
legally  convi<'t<'d  upon  tlie  unconoiiorated  evidence  of  an  accomplice.    Rex  n.  Jones. 
'2  i\\\u\K  I.'i2.     So  t/uiy  a  ]>(>rson  indicted  for  A  ca]>itul  offence.    Joraaine  v».  Iisshhrook.  7 
T.  ]{.  I'lni).     Hut  the  testimony  of  accomplices  alone  is  seldom  of  sufficient  weiffht  with 
a  jury  to  convict  otfenilers,  the  temptation  to  commit  ))er jury  being  so  great  where  the 
witn<'s<  hy  accusing  another  may  escape  him<<elf.     The  practice  therefore  ts  to  advLie  the 
jury  to  regaled  the  evidence  of  an  accomj>lice  only  so  far  as  be  nuiy  be  confirmed  in 
Konie  part  of  his  testiniony  by  nnim)ieachable  t<'stimony.    Phil.  £t.  34,  3d  ed.     Andne 
id.  c.  4.  8.  2,  and  tlio  several  authorities  there  cited  and  considered.-   '^ 
670 
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Formerly  there  was  another  pica,  now  abrogated,  that  of  sanctuary  ;  %Aich 
19,  however,  necessary  to  be  lightly  touched  upon,  as  it  may  give  some  light  to 
many  parts  of  our  anticnt  law :  it  being  introduced  and  contioaed  daring  the 
aupen»titiou8  veneration  that  was  paid  to  consecrated  ground  in  the  times  of 
po|K*ry.  First,  then,  it  is  to  be  observed  that  if  a  person  accused  of  any  crime 
(except  treation,  wherein  the  crown,  and  sacrilege,  wherein  the  church,  was  too 
nearly  concerned)  had  fled  to  any  church  or  churchyard,  and  within  forty  days 
alter  went  in  naekeloth  and  confessed  himself  guilty  before  the  coroner,  and 
dceiared  all  the  particular  circumstances  of  the  offence,  and  thereupon  took 
the  oath  in  that  cano  provided,  viz.,  that  he  abjured  the  realm,  and  would  de- 
part from  thence  forthwith,  at  the  port  that  should  be  assigned  him,  and  would 
never  return  without  leave  from  the  king;  he  by  this  means  saved  his  life  if  lie 
obfierv'ed  the  conditionH  of  the  oath  by  going  with  a  cross  in  *his  hand  r«ooo 
and  witli  all  convenient  speed  to  the  port  assigned  and  embarking.*^*- 
For  it',  during  this  forty  days'  privilege  of  sanctuary,  or  in  his  road  to  the  sea- 
aide,  he  waA  apyjrehended  and  arraigned  in  any  court  for  this  felony,  he  might 
plead  the  privilege  of  nanetuarv,  and  had  a  right  to  be  remanded  if  taken  out 
against  hin  will. (a)  But  by  this  abjuration  his  blood  was  attainted,  and  he 
forfeite<i  all  his  goods  and  chattel8.(6)  The  immunity  of  these  privileged  places 
wa«  very  much  abridiced  by  the  statutes  27  lien.  VIII.  c.  19,  and  32  Hen.VlII. 
c.  12.  And  now,  by  the  statute  21  Jac.  I.  c.  28,  all  privilege  of  sanctuary,  and 
abjuration  consequent  thereupon,  is  utterly  taken  away  and  abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded  before  trial  or  con- 
viction, and  was  called  a  declinatory  plea;  which  was  the  name  also  given  to  that 
of  •^.iiHtuary.f  r*)  Hut,  as  tlie  prisoner  upon  a  trial  has  a  chance  to  l>e  acquitted 
and  totally  (iischari^i'd,  and  it*  convicted  ot*  a  cleri^vahle  felonv  is  entitled 
equally  to  his  clcri^y  al\cr  as  before  conviction,  this  course  is  extremely  dis- 
a«ivantai:c()iis ;  and  tlicrot'orc  the  benefit  of*  clergy  is  now  very  rarely  pleaded, 
hut,  ittniind  requisite,  is  prayed  by  the  convict  before  judgment  is  passed  upon 
bill)  ' 

1  |ip»rocd,  thcivtore,  to  the  five  species  of  pleas  before  mentioned. 

I  .V  |»U'a  to  ihr  juristlirtinn  is  where  an  indictment  is  taken  before  a  court 
that  liaih  no  cot^iiizance  ot*  the  offence  ;  as  if  a  man  be  indicted  for  a  rape  at  the 
f^herirl'  •»  lourn,  or  tor  treason  at  the  <iuarter  sessions  :  in  these  or  similar  cases, 
he  may  excipt  to  the  jurisdiction  of  the  court,  without  answering  at  all  to  the 
crifuf  alK'j^iMJ.i  //;• 

II  A  d*inurier  to  the  indictment.  This  is  incident  to  criminal  canes  as  well 
^'•rivii  wlun  the  tact  alleged  is  *allowed  to  he  true,  but  the  prisoner  •-♦ooi 
Join-,  ir<>iu'  u])on  some  p<»iiit  of  law  in  the  indictment,  by  which  he  in-  •• 
M^t-'  that  tlic  fact,  as  stated,  is  no  felony,  ti*eason,  or  whatever  the  crime  is 
ali, -r.-.j  to  hi'.  TInis.  for  instance,  if  a  man  were  indicted  for  /Wow /<?u^c/y  stealing 
a  ^n  N  iiotni<l,  wliich  is  an  animal  in  which  no  vahuihle  pro|K'rty  can  l>e  had,  and 
lhtrt|.»re  it  i>  not  felony,  but  only  a  civil  trespass,  to  steal  it:  in  this  case  the 
party  indicted  may  demur  to  the  indictment;  denyinj^  it  to  In?  felony,  though 
he  <-.»n leases  the  act  ot  takiniT  it.  Some  have  hehlit'i  that  if,  on  demurrer,  the 
p»ir»t  of  law  he  adjndixed  mjtnnst  the  prisoner,  he  shall  have  judgment  and 
♦*xc«  ution  as  if  convicted  hy  vi'rdict.  Hut  this  is  denied  by  olher8,(/)  who 
hold  that  in  such  <ase   he  shall   he  directed  and  received  to  plead  the  general 

<•   Mirr   r    1.  J  11      J  lUwk.  P.  C.  3.;5.  (^    n.i.l.  Z'A, 

1*  J  iii%»k.  I',  i    :>!.  [*   n.i.i.  i.T 

<'.:n  1   ic   ^i. .  ■/..' Uiwk.  p.  C.  554. 


'  lUii.fit  ot*  clcrjr)'  is  aU)li^hed  in  all  easrs  of  felony,  hy  7  A  8  (t<K>.  IV^,  c.  28,  s.  6. — 
''mittt. 

'  .\n  afB  lavit  of  llio  truth  of  the  ploa  mu^it  ho  made. 

In  *^»Tii*' c.v«4*>*  tlio  (h>tt>nd;int  may  takt*  advanta;:«»  of  tho  want  of  juri«Mliction,  under 
the  plfji  of  not  guilty,  a-*  \vh«T«'  a  >tjitnte  directs  the  otfcn<M»  ?»hall  he  trie«l  only  within  a 
c«f*rlAin  UMindary  or  hy  «'«Tt.iin  ni.iL'i^tnitc^.  (1  H.ist.  .V»li, )  or  where  the  ohjoction  prorwi 
thiAt  no  ooiirt  in  Kn^land  «-an  try  the  indi(*tment.  ((>  YjibI,  583;)  and  an  oljeotion  to  the 
juriA'lietion,  iit>pnn*nt  on  the  face  of  the  pnteeedings,  may  be  taken  advanta^  of  on 
demurrer.     1  T.  U.  310. — (.'iiittv. 
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issue,  not  guilty,  after  a  demurrer  determined  against  him.'  Which  appears 
the  more  reasonable,  because  it  is  clear  that  it'  the  prisoner  freely  di*covei*s  ihe 
fact  in  court,  and  refers  it  to  tlie  oj)inion  of  the  court  whether  it  be  felony  or 
no,  and  upon  the  i'act  thus  siiown  it  appears  to  be  felony,  the  court  will  nui 
record  the  confession,  but  admit  him  afterwards  to  plead  not  guilty .(^)  And 
this  seems  to  be  a  case  of  the  same  nature,  being  for  the  most  part  u  mistake  in 
point  of  law,  and  in  the  conduct  of  his  pleading;  and  thongh  a  man  by  mid- 
pleading  may  in  some  cases  h)se  his  property,  yet  the  law  will  not  sutler  him 
by  such  niceties  to  lose  his  life.  Ilowever,  upon  this  doubt,  demurrers  to 
indictments  are  seldom  used:  since  the  same  advantages  may  be  taken  upon  a 
plea  of  not  guilty,  or  afterwards  in  arrest  of  judgment,  when  the  verdict  Lsu 
established  the  fact. 

III.  A  plea  in  abatement*  is  principally  for  a  misnomery  a  wrong  name,  or  falM 
addition  to  the  prisoner.  As  if  Janws  Allen,  (jcntleman,  is  indicted  by  the  name 
of  John  Allen,  esquire^  he  may  plead  that  he  has  the  name  of  J^imcs  and  not  of 
John;  and  that  he  is  a  gentleman,  and  not  an  esquire.  And  if  either  fact  ii 
3,(Qo- -|     found  by  a  jury,  then  the  ^indictment  shall  be  abated,  as  writs  or  decla- 

^  rations  may  be  in  civil  actions,  of  which  we  s}>oke  at  large  in  the  pre- 
ceding book.(/< )  But  in  the  end  there  is  little  advantage  accruing  to  the  prisoner 
by  means  of  these  dilatory  pleas;  because,  if  the  exception  be  allowed,  a  new 
bill  of  indictmeivt  may  be  framed,  according  to  what  the  prisoner  in  his  plei 
avers  to  be  his  true  name  and  addition.  For  it  is  a  rule  upon  all  pleas  in  abate- 
ment that  he  who  takes  advantage  of  a  flaw  must  at  the  siime  time  show  how 
it  may  be  amended.  Let  us,  therefore,  next  consider  a  more  substantial  kiud 
of  plea,  viz. : 

IV.  Special  pleas  in  har;  which  go  to  the  merits  of  the  indictment,  and  give 
a  reason  why  the  prisoner  ought  not  to  answer  it  at  all,  nor  put  himself  upon 
his  trial  for  the  crime  alleged.  These  are  of  four  kinds:  a  former  acquittal,* 
former  conviction,  a  former  attainder,  or  a  pardon.  There  are  man^'  other  pica* 
w^hich  may  be  pleaded  in  bar  of  an  appeal ;(/)  but  these  are  applicable  to  LK>th 
api)eals  an<l  indictments. 

1.  Fii*st,  the  plea  oi' aiitrrfin'ts  acquit,  or  a  former  acquittal,  is  grounded  on  this 
universal  maxim  of  the  common  law  of  Kngland,  that  no  man  is  to  be  brought 
into  jeopardy  of  his  life  more  than  once  for  the  same  offence.  And  hence  it  is 
allowed  as  a  consequence,  that  when  a  man  is  once  fairly  found  not  guilty  upon 
any  indictment  or  other  j)n)secution,  before  any  court  having  competent  juris- 
diction of  the  otfence,(  J)  he  may  j>Iead  such  acquittal  in  bar  of  any  subsequent 
accusation  for  the  same  crime.^  Therefore  an  acquittal  on  an  appeal  is  a  j^ood 
bar  to  an  indictment  on  the  same  oflenco.     And  so  also  was  an  acquittal  on  an 

(y.  '2  n:il.  IV  r.  L*-::..  (*>  2  Hnwk.  p.  C.  ch.  28. 

(*;  Sif  l-H>k  ill.  ii.ip*  3U2.  (/;  3  Mod.  I'M. 


'  This  rule  holds  good  in  indictments  for  felonies,  but  not  for  misdcmeonourB.    8  £a»t 

112.— CUITTY. 

*  An  atlidavit  of  the  truth  of  the  pleii  must  Ik>  filed.    4  &  5  Anne,  c.  10,  s.  11. — Chittt. 

^  Hut  sueli  a  plea  must  ix'  strictly  r<>gular  both  in  form  and  t^ubstanoe ;  for,  in  cmM.«of 
misd<'nieanour,  if  it  is  held  bad  on  denuirrer,  final  judgment  may  be  entered  up  a^n4 
tlie  defendant.  Hex  '.v.  Tnylnr.  "»  D.  it  K.  A-J.2.  3  B.  &  C.  502.  And  if  it  i»  irregularly 
I)lea<Ied.  and  the  ae<|uittal  whieli  it  sets  forth  appears  to  have  been  obtained  bv  colluMon, 
the  e«»urt  will  strike  the  pha  ofV  the  file.  Kex  i-t.  Taylor,  5  1).  &  R.  621.  3  6.  A  f.  lUi 
A  plea  of  iiufrrt'ifi.t  a.^ju.t  cannot  lie  {ileadcil  unh'ss  the  fact**  charged  in  the  second  indici- 
nieiit  would,  if  true,  have  su-»taiii«*d  the  first,  l^ex  vf,  Vnnderoomb,  2  East.  P.  C  olV*. 
If  in  a  plea  of  O'ltirjo'S  (wtfuU  the  prixuier  were  to  insist  on  two  distinct  records  of  aoquit- 
till,  }ii>  ph'a  woulJ  he  had  for  duplicity.  Hut  inmUir  that  if  he  insisted  upon  the  wixmg. 
the  court  would,  in  a  capital  <Ni>e.  take  eare  that  he  did  not  suffer  by  it.  Kex  r«.  SlivH^n, 
2  C  i^  r.  O.V).  And  if  the  prisoner  tould  havt>  heen  legidly  convicted  on  the  first  iuJict 
int'iit  upon  any  cvideneo  that  nii;:ht  have  heeu  adduueii,  his  acquittal  on  that  indiccment 
may  he  successfully  pleaded  to  a  secoud  indietment:  and  it  is  ini material  whether  the 
pn>per  evidence  was  adduced  at  the  trial  of  the  first  indictment  or  not.     Id.  ibid.    A 

i prisoner  indicted  for  felony  may  plead  not  guilty  after  his  special  plea  of  m^irrfoii  ^efiti 
lad  been  found  against  him.    Kex  vs.  Welch,  Car.  C.  L.  50.— ^#BinT. 
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indictment  a  good  bar  to  an  appeal,  by  the  common  law;(Ar)  and  therefore,  it& 
fuvoar  of  appeals,  a  general  practice  was  introduced  not  to  try  any  person  on 
nn  indictment  of  homicide  till  afler  the  year  and  day,  within  whicti  appeals 
may  l»e  hronght,  were  past;  by  which  time  it  often  happened  that  the  witnesses 
died,  or  the  whole  was  forgotten.  To  remedy  which  inconvenience,  the  statute 
3  Hen.  VII.  c.  1  enacts,  that  ^indictments  shall  be  proceeded  on  imme-  r«ooA 
diutely  at  the  king's  suit,  for  the  death  of  a  man,  without  waiting  for  *- 
bringing  an  appeal;  and  that  the  plea  ofautrefoits  acquit  on  an  indictment  shall 
be  no  bar  to  the  prosecuting  of  any  appeal. 

2.  Si'C'ondly,  the  plea  of  autrefoits  convict^  or  a  former  conviction  fbr  the  same 
identictil  crime,  though  no  iudgment  was  ever  given,  or  perhaps  will  be,  (being 
BUM|H'nde<l  by  the  benefit  of  clergy  or  other  causes,)  is  a  good  plea  in  bar  to  an 
indictment.  And  this  depends  upon  the  same  principle  as  the  fbrmer,  that  no 
man  ought  to  be  twice  brought  in  danger  of  nis  Hie  for  one  and  the  same 
crime.(/)  Hereupon  it  has  been  held  that  a  conviction  of  manslaughter,  on  an 
appeal  or  an  indictment,  is  a  bar  even  in  another  appeal,  and  mach  more  in  an 
indictment  of  murder;  for  the  fact  prosecuted  is  tne  same  in  both,  though  the 
offences  differ  in  colouring  and  in  degree.  It  is  to  be  observed  that  the  pleas 
of  autrf/oits  acquit  and  autrefoits  convict,  or  a  former  acquittal  and  former  con- 
viction, must  be  upon  a  prosecution  for  the  same  identical  act  and  crime.  But 
the  case  i«  otherwise,  in 

3.  Thirdly,  the  plea  of  avtrefoits  attaint,  or  a  former  attainder,  which  is  a  good 
plea  in  bar,  whether  it  be  for  the  same  or  any  other  felony.  For  wherever  a  man 
IS  attainted  of  felon}'  by  judgment  of  death,  either  upon  a  verdict  or  confession, 
by  outlawry,  or  heretofore  l»y  abjuration,  and  whether  upon  an  appeal  or  an 
in«li«  tintiit.  he  may  j)lca(l  suih  attainder  in  bar  to  any  subsequent  iinlictment 
or  np|>r:il  tor  the  same  or  for  any  other  felony. (//i)  And  this  because,  generally, 
p^xiiU  |>ro<  HMMJiiiiT  on  a  si'cond  ]>r(>secution  cannot  be  to  any  purpose;  for  the  pri- 
MUH-r  is  (lea*!  iu  law  hy  the  first  attainder,  his  blood  is  already  corrupted,  and 
he  hatli  forfeited  all  tiiat  he  had;  so  that  it  is  absurd  and  superfluous  to  endea- 
vour to  attaint  him  a  second  time.  Hut  to  this  general  rule,  however,  as  to  all 
olli«r-i.  tln-re  ari'  some  exceptions;  wherein,  r*'.««.<<//i^<'  rn(iont\ct\<^at  ti  ipM  lex.  As, 
1  Where  the  former  attainder  is  reversed  for  error,  for  then  it  *is  the  r«oo-* 
Haiuc  as  if  it  had  m*ver  heeii.  And  the  same  reason  holds  where  the  *■  *  * 
attaiielcr  is  ri'verse<i  hy  parliament,  or  the  judgment  vacated  by  the  king's 
par  i'>fi.  with  rcLcanl  to  Jelonies  coniinitted  at\erwan1s.  2.  Where  the  attainder 
wa-  upon  in«lictment.  such  attainder  is  no  bar  to  an  appeal,  for  the  prior  sen- 
teiH  c  i^  j»ar«|onal)le  hy  the  kin^c;  an<l  if  that  inii^ht  he  pleaded  in  bar  of  the  ap- 
jM  :il.  the  kini;  miixht  in  tlu*  end  defeat  the  suit  of  the  subject  by  suffering  the 
jri-r  '«ciit.iic,-  to  stop  thi'  |)rosecution  of  a  se(M)nd,  and  then,  when  the  time  of 
aj.p.  liihic  i*"  cla|>sc«l.  i^rantini;  the  dcliiicjuent  a  pardon.  8.  An  attainder  in 
|.  -i.y  1^  no  hartoan  iii<lictment  of  treason;  because  not  only  the  judgment  and 
!iiaiin«  r  ^f  <Uatli  are  ditU'riiit.  hut  the  forfeiture  is  more  extensive  and  the  land 
L''M  -  to  dillt  rent  jHrsons.  4.  Where  a  pei*son  attainted  of  one  felony  is  af\er- 
^^:lr<U  iiclictrd  ;m  j>rinci|»al  in  another,  to  which  tliere  are  also  accessories,  prose- 
<iit.«i  at  the  ^iwnv  time;  in  this  case  it  is  hel<l  that  the  j)lea  of  tjutrt/oits  attaint 
i-  ii'>  h.ir.  hut  he  '-hall  i)e  compelleil  to  take  liis  trial  for  the  sake  of  public  jus- 
tHf ;  hc«:iii..,o  the  accessorii's  to  such  second  felony  cannot  be  convieted  till  at\er 
tfif  «on\  i<t  ion  of  the  |»rinci|»al.( /* )  And  from  these  instances  we  may  eolhn't 
that  a  |.l.«a  ot"  iintrrtnits  attduit  is  never  good  hut  when  a  second  trial  would  be 
c|»i!i«-  •iiiperthiousY" )• 

4  Lastly,  a  }»ir<lnn  may  he  nleaded  in  bar;  as  at  once  destroying  the  en«l 
an!  purpose  of  the   indiclmiiit  hy  remitting  that  punishment  which  the  prose- 

.»  J II  .wv.  V.  «•  ;.:;!.  r  p.vh.  lo:. 

<'    III  I.  ;JTT.  (•    SlauiHlf.  i».  c.  10T. 

(-.n-i-l.  ..76. 


•  By  the  7  k  h  <^Jeo.  IV.  r.  lis.  s.  I,  it  \<  enactc«l  that  no  plea  sotliiij:  forth  any  attainder 
•hall  be  pItM<h*«l  in  har  of  any  in<li<'tnicnt.  u!il<'>'i  the  atiuindor  bo  for  the  »ame  offence 
a«  that  ohargc^i  in  the  iixiictnirnt,  hy  which  enactment  the  plea  of  autrtjoi*  atkdnt  wcexOA 
to  t^  at  an  end. — C'uittv. 
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eution  is  calcnlatcd  to  inflict.  There  is  one  advantage  that  attends  pleading  a 
pardon  in  bar,  or  in  arrest  of  judgment,  before  sentence  is  passed,  which  ^ives  it 
Dy  mucli  the  preference  to  pleading  it  after  sentence  or  attainder.  This  is,  that 
by  stopping  the  judgment  it  stops  tiie  attainder  and  prevents  the  corruption  of 
the  bloody  which  when  once  corrupted  by  attainder  cannot  aflerwards  be  ks 
stored  otherwise  than  by  act  of  parliament.  But,  as  the  title  of  pardons  i« 
applicable  to  other  stages  of  prosecution,  and  they  have  their  respective  Ibrce 
jitooQ-i     and  efficacy  as  well  alter  as  before  conviction,  outlawry,  or  ^attainder, 

'  -^  I  shall  therefore  reserve  the  more  minute  consideration  of  them  till  I 
have  gone  through  every  other  title  except  onl}'  that  of  execution. 

Beibre  I  conclude  this  head  of  special  ])leas  in  bar,  it  will  be  necessary  once 
more  to  obser\'c  that  though  in  civil  actions,  when  a  man  has  his  election  whftt 
plea  in  bar  to  make,  he  is  concluded  by  that  plea,  and  cannot  resort  to  another 
if  that  be  determined  against  him ;  (as  if,  on  an  action  of  debt,  the  defendant 
pleads  a  general  release,  and  no  such  release  can  be  proved,  he  cannot  allor- 
wards  plead  the  general  issue  nil  dehctj  as  he  might  at  first :  for  he  has  made 
Ills  election  what  plea  to  abide  by,  and  it  was  his  own  folly  to  choose  a  rotten 
defence ;)  though,  I  say,  this  strictness  is  observed  in  civil  actions,  quia  ihterai 
rtipublicce  ut  sitjiim  litium  ;  yd  in  criminal  prosecutions  infavorem  vitce,  as  well 
upon  ap])eal  as  indictment,  when  a  prisoner's  plea  in  bar  is  found  against  Lim 
upon  issue  tried  hy  a  jury,  or  adjudged  against  him  in  point  of  law  by  the 
court,  still  he  shall  not  be  concluded  or  convicted  thereon,  but  shall  have  judg- 
ment of  rejipondeat  ouster,  and  may  plead  over  to  the  felony  the  general  itf^e, 
not  guilty.(7>)  For  the  law  allows  many  pleas  by  which  a  prisoner  may  escape 
death  ;  but  only  one  plea  in  consequence  whereof  it  can  be  inflicted,  viz.,  on  the 
general  issue,  after  an  impartial  examination  and  decision  of  the  fact  by  the 
unanimous  verdict  of  a  jury. ^     It  remains,  therefore,  that  I  consider, — 

V.    The  general  issue,  or  plea  of  ?iot  (JuUty,(q)  upon  which  plea  alone  the 
prisoner  can  receive  his  final  judgment  of  death.     In  case  of  an  indictment  of 
felony  or  treason,  there  can  be  no  special  justification  put  in  by  way  of  plea. 
As,  on  an  indictment  for  murder,  a  man  cannot  j^/f'aet  that  it  was  in  his  ovd 
defence  against  a  rubber  on  the  highway,  or  a  burglar;  but  he  must  plead  the 
general  issue,  not  guilty,  and  give  this  special  matter  in  evidence.    For(bcsidi'« 
that  these  pleas  do  in  effect  amount  to  the  general  issue,  since,  if  true*  the 
^ooq-|     prisoner  is  most  clearly  not  guilty)  as  the  facts  in  treason  are  *laid  to 
'  *  *  -•     be  done  proditorie  ct  eontra  litjcantia'  suce  dMtumj  and,  in  felony,  that  the 
killing  was  done  floniee;  these  charges  of  u  traitorous  or  felonious  intent  are 
the  points  and  very  <jii>t  of  the  indictment,  and  must  be  answered,  directly,  by 
the  general  negative,  not  guilty;  and  the  jury  upon  the  evidence  will  take 
notice  of  any  defensive  matter  and  give  their  verdict  accordingly,  as  effectu- 
ally as  if  it  were,  or  could  be,  specially  ])leaded.     So  that  this  is,  upon  all 
accounts,  the  most  advantageous  ])lea  for  the  ])risonor.(r)* 

AVhen  the  ])risoncr  hath  thus  ])leaded  not  guilty,  non  culpabilUy  or  nient  nJ- 
pabU'y  which  Avas  Ibrnicrly  used  to  he  ahl)reviated  upon  the  minutes  thus,  "»<>« 

(p)  '2  1  fill.  P.  0.  '2:V3.  (9)  Soc  .ipiMndix,  {l.  (*)  2  HaL  P.  C.  258. 

'  But  titis  is  roiiflDod  to  onsos  ot*  foloiiy;  a  doiendnnt  having  pleaded  in  bar  in  all  at?** 
r>f  inis(i(>iiit>annur  is  pivi*hi(i(>d  i'rom  the  IxMiefit  of  the  plea  of  not  guilty  if  the  plea  of 
I'lir  hln)ul<l  ho  found  in-siiflicitMit.    S  F^».st,  107. — Christian. 

1  M.  tV  S.  1S4.  :\  K  \  C.  r»in:.  i>  l\.  .t  C.  512,  (unless  on  demurrer.)  Term,  P.  C.  1S9.  6 
Rist.  5s:{,  (in2.— rniTTv. 

''  In  casos  of  indictiiii'iits  or  inforniations  for  misift'tneannurtt^  the  above  rule,  as  to  pWil- 
iii^'  tin*  jK'ni'ral  is«»iu»,  <loos  not  apply  with  t ho  same  dopreo  of  strict n««i;  for  there  are 
>onu*  rasi-i  wIm'I'i*  a  s|n'('ial  ]>ivi\  is  not  only  ullowahlo.  but  even  requisite.  Thus,  if  lh6 
(Ift'iii'lant  tall  within  any  <'X(><'))ti<.>n  or  proviso  which  is  not  (H>ntnined  in  the  purview  of 
the  statute  ert'atin;;  tli<'  oti'cnrc.  hi*  may.  by  ploailing,  show  that  he  is  entitled  to  tha 
luMK'tit  of  that  oxc<-ption  or  )iroviso:  and  thoro  are  many  pleas  of  this  description  in  the 
an(Mcnt  rntri«'S.  "2  L<-a<>li,  (iiM;.  Hut  the  principal,  and  indeed  almost  the  only,  cases  in 
wliirli  special  pleas  to  the  merits  are  neeessary,  are  in  the  case  of  indictmenta  fornep 
lectin;:  to  repair  highways  and  bridges.  As  to  these,  see,  in  genenlt  1  Chitt.  C  L.  4i3 
to  477. — Chit  TV. 
574 


Chaf.  26.]  BUPLIC  WRONGS. 

(or  nimt)  eul.j**  iho  clerk  of  the  assize,  or  clerk  of  the  arraigns,  on  behalf  of 
the  crown,  replicM  that  the  prisoner  is  guilty,  and  that  he  is  ready  to  prove 
him  so.  Thin  is  done  by  two  monosyllables,  in  the  same  spirit  of  abbreviation, 
^cvl.  prit"  which  signifies,  first,  that  the  prisoner  is  gnilty,  (cul.  culpable^  or  ad- 
pahtlU,)  and  then,  that  the  king  is  ready  to  prove  him  bo^  prU^  prassto  sunif  or 
pardtus  vfrijicare.  This  is  therefore  a  replication  on  behalf  of  the  king  viva 
voce  at  the  bur ;  which  was  formerly  the  course  in  all  pleadings,  as  well  in 
civil  as  in  criminal  causes.  And  that  was  done  in  the  concisest  manner;  for 
whon  the  pleader  intended  to  demur  he  expressed  his  demurrer  in  a  single  word, 
**jw/gtiu'nt ;"  Higiiitying  that  he  demanded  judgment  whether  the  writ,  declara- 
tion, piea,  kc.y  either  in  form  or  matter,  were  sufficiently  good  in  law  :  and  if 
he  meant  to  rest  on  the  truth  of  the  facts  pleaded,  he  expressed  that  also  in  a 
single  8y liable,  *^ prit  ;'*  signiiying  that  he  was  readv  to  prove  his  assert 
tioiiH  :  as  may  be  observed  i'rom  the  year-books  and  other  antient  repositoriea 
of  law.(.s')  By  this  replication  the  king  and  the  prisoner  are  therefore  at  issue; 
for  we  may  remember,  in  our  strictures  upon  pleadings  in  the  preceding  book,(0 
it  wort  observed  that  when  the  parties  come  to  a  fact  which  is  affirmed  on  one 
side  and  denied  on  the  other,  then  they  are  said  to  be  at  issue  in  point  r*o|A 
•of  fact :  whieli  is  evidently  the  case  hero  in  the  plea  of  non  cuL  by  the  •■ 
prisoner  and  the  re|>lieation  of  cul.  by  the  clerk.  And  we  may  also  remember 
that  the  usual  conclusion  of  all  affirmative  pleadings,  as  this  of  cuL  or  guilty  is, 
was  by  an  averment  in  these  words,  "and  this  he  is  ready  to  verify,  et  hoc 
ptinttus  tM  vtr^care;'*  which  same  thing  is  here  expressed  by  the  single  word 
'^prit:* 

li«»w  our  courts  came  to  express  a  matter  of  this  importance  in  so  odd  and 
ob**<urc  a  nianncr,  ''rem  tantain  turn  im/liijenttr,"  can  haitlly  be  pronounced  with 
ceriaiiity.  It  may  pci  haps,  however,  he  accounted  for  by  supposing  that  these 
Were  at  first  short  notes  to  help  the  memory  of  the  clerk  and  remind  him  what 
he  wa-^  to  ivj>Iy  ;  or  else  it  was  the  short  method  of  taking  down  in  court,  U|)on 
the  minutes,  the  repli<ation  and  averment, '*  f«/.  ^>r<f ;"  which  afterwards  the 
ii^iiMfuiire  ol'  succeciiini^  clerks  adopted  for  the  very  words  to  be  by  them 
«»jH»ken  ( '/ ) 

Hut,  however  it  may  have  arisen,  the  joining  of  issue  (which,  though  now 
usually  entered  on  the  record, (jr)  is  no  otherwise  joined,.!)  in  any  pari  of  the 
pr«>«  rtMJihixs)  seems  to  l>e  clearly  the  meaning  <»f  this  obscure  expression  ;(y) 
wlii«li  has  nuzzled  <»ur  most  ini;enious  etvnioloi;ists,  and  is  conimonlv  under- 
f»t«»  mI  as  it  the  elerk  of"  the  arraii^ns,  immediately  on  plea  pleaded,  had  fixed  an 
ripppdrioiis  name  on  the  prisoner  by  askin«^  him,  ^'ciilprit^  how  wilt  thou  bo 
tried  .''  I<»r  immtMJiaiely  uj)on  issue  joined  it  is  inquirtnl  of  the  prisoner  by  what 
trial  he  will  make  his  innocence  appear.*     This  form  has  at  present  relereneo 

•  N    '«h  ♦  I  f.    .f  l>  rl  iMiil'lf  ril. '.H.  pwom.  th4*o(nopr  I4<l«  tbrnirr  Banh(>r  them.  ft>r  vhhrh  lh« 
'    '  •   '■  .'W  III   i-«ij      1-'.  tixnl  III  lM«-i-i>iMti  m  *- orM>ii>^ ;"  liut  «r  iK'W  b««Ar  it  pr> 

•  't  'I,.'    „!»   rij  ••  «.•  rii  iv  •«'••  .lii!y  iiMt.tno-'   In   tho      tiuunritl  in  ^.-ry  K'"*!  KiigU»h,  **cx.>uul  ihrtr.** 
■  f-j.-  '.f  t»      1  »;   ll'iiw  .f     h.  1- III    I- r«  IK  ti ;   oim-.   thr  |»r<»-  (""i  >«f  Aj<|kii'Iix.  J  I. 

1  c  -     •      .11  J  r  .  .    Ill    li   II -.  ••  •  V  '.    '  f  li'  *r  >••.  »  lii.ii  I-  jc»ui-  I'l'JUtwk    I*.  C   '■■\'J. 

r**  T  {r   »i  •»!';' '••I    Ml*-?   tiiiiit'- trmuly.  "<>  }•*,"  tho  oth«-r,  (»' -  Uj»1.  I*.  C.  iS**. 

«    ui   r-     J.   rid  »ll<     iii-t<k<.-    \i/.    wli'ii    M    jury    .trt'    nII 


•  IK*-  l<iMrii«d  iudj«'">  ♦•\ j'lan;iti<»n  of  />nf,  from  /»rlr^^)  .f*tm,  or  jxtrahts  ffXj^Vjtnr,  however 
in^'  i.i  -U'.  i-  «  •ii.unly  in*  ouvint.-nl  Koth  with  tin*  piineiples  and  pnieiicc  of  ii}>ecial 
yl*  .iiiinnL.  Alt<  r  I  In-  l''  neral  i-^^ur.  «>r  the  ph'.i  of  imt  )^uilty,  theiv  e«iuld  l»e  no  r««pli« 
rati«'ii.  «»r  til'-  Word"  /  t-,i'u.\  yrr-fi,\ir,-  eouM  not  po-^j-il'ly  have  Ihm'Ii  u^^eil.  Tbi««  plott  in 
I^t;ii  w.i-  eiit«T«'d  tlin-  i»l><»n  tlir  r«'<«or<l  :  —  .V'*  n<'/'  t  st  ru/fkihihs,  ft  pro  Umo  rt  ma/o  p'^int  m€ 
'  /"''  ;■''■'"'•  uti«r  tir.-  tin'  at  to)  iH'\ -;:«»neral.  thf  kiii;:*?«  eoron««r.  or  clerk  of  ii.v*i/4»  oouM 
«nly  i>iii  i-^ii*'  hy  i<\-i'  «  u,>'<!,r,  or  /.<  -/'A  </.»•  /«/.-.  S«*.'  App.  p.  W,  at  the  end  of  this  iKHik. 
II.  tli*  n.  I  Hiiizhi  Im-  allM.N»'d  t<»  indiil;;e  a  eonjertme  of  my  own.  I  j<hould  think  that  pr%t 
w.*-  tn  'vi-y  eorruptioii  <•!  ;/>,'.  written  f«>r  /»"»<(/  hy  tin*  ehrk.  an  a  minute  lliat  is!*ue  was 
y-  iit'd.  or  ;•"'<,/  .»f  o,y„  r  j\tt<i,itn  ;  or  p'^f  sr  n»i|!ht  h»«  (-onvtTtt**!  into  pnM  or  f'rfji\  ft*  it  is 
»"rn«'tin»»'»  uritt«*n.  ^ '«/ wa<t  j.rol'ai  Iv  intrnd«'<l  to  <l«iiot«'  the  plea,  nnd  yr  t  x\\e  iitsue; 
Alt  i  ih«-e  -yllal'h  <<  Imiiiv'  j»rniioui»«  «d  aloinl  \a'  the  (  lerk  to  j»ive  the  eonrl  and  prij*onor 
%\\  oi'i^irtunity  of  h«-uiin;:  ih«'  ;i<  <  iir.i<  y  of  the  minute,  and  U'lng  inini«Hliatcly  foUowed 
I'V  the  ({uei»tioii.  How  wilt  thou  Kc  tri<'d?  naturally  induced  the  ignorant  part  of  th« 
Audience   to  touppone   that   culynt  \\\i>  an  appellation  given  to  the  prisoner.     As  a  ooa- 
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to  appeals  and  approvements  only  wherein  the  appellee  has  his  choice  either  to 
*S41 1  ^^y  ^^^  *accusation  by  battel  or  bv  ju^3^  But  upon  indictments,  since 
-I  the  abolition  of  onleal,  there  can  he  no  other  trial  but  by  jury ,  per  pais, 
or  by  the  country:  and  therelbre,  it' the  prisoner  refuses  to  put  himself  upon  the 
inquest  in  the  usual  form,  that  is,  to  answer  that  ho  will  be  tried  by  God  and  the 
country,(^)  if  a  eomnionor;  and,  if  a  peer,  by  God  and  his  peersj^a)  the  inUict- 
mcnt,  if  in  treason,  is  taken  j>ro  cottfeifso;  and  the  prisoner,  m  cases  of  felony,  is 
adjudged  to  stand  mute,  and  if  he  2>erseveres  in  his  obstinacy  shall  now(6)  be 
convicted  of  the  felony.*® 

When  the  prisoner  has  thus  put  himself  upon  his  trial,  the  clerk  answers,  in 
the  humane  language  of  the  law,  which  always  hopes  that  the  party's  inno- 
cence, rather  than  IiIa  guilt,  may  aj)]>ear,  "God  send  thee  a  good  deliverance." 
And  then  they  proceed  as  noon  as  conveniently  may  be  to  the  trial;  the  manner 
of  which  will  be  considered  at  large  in  the  next  chapter. 


CHAPTER  XXVII. 
OF  TRIAL  AND  CONVICTION. 


^to  1.7-1  *TnE  several  methods  of  trial  and  conviction  of  oifenjers  established 
^  "'-I  by  the  hiws  of  KngUuul  were  formerly  more  numerous  than  at  present, 
through  the  superstition  of  our  Saxon  ancestors;  who,  like  other  northern  na- 
tions, were  extremely  addicted  to  divination;  a  character  which  Tacitas  pbserve* 
of  the  antient  (iermans.(/?)  They  therefore  invented  a  considerable  namberof 
methods  of  purgation  or  trial  to  preseiA'c  innocence  from  the  danger  of  false 
witnesses,  and  in  consequence  of  a  notion  that  God  would  always  interpose  mi- 
raculously to  vindicate  the  guiltless. 

I.  The  most  antient(/>)  species  of  trial  was  that  by  ordeal,  which  was  pecn- 
liarly  distinguished  by  the  a|)pellation  of  judicium  Dei;  and  sometimes  rv/^ins 
purt/ittioj  to  distinguish  it  from  the  canonical  purgation,  which  was  by  the  oath 
of  the  jKirty.  This  was  of  two  sorts,(t')  either  /rrc-ordeal,  or  tr^if^r-ordeal ;  the 
former  being  conliiied  to  ]u>rsons  of  higher  rank,  the  latter  to  the  common 

(■;  A  U<:iriiiil  itu'hor.  who  {.<  wry  .-MMfiu  inixtakon  in  Iiid  tli«'  dinJuncUre,  which  Rtiimi  the optloo  back  to Ihtpna^ 

c«iiij»'«  tiin'.-*.  Iiii"<  ••lixiTViil  tbiit  tli«'  i>M|iT  iiii'«w«T  i^  **'/.v  cutur. 

trti  ar  tfir  r„'u*r'/:"  \h.it  i^.  riihcr  iiy  ..r'Aii/ iir  li.v  jnry:  («)  Kryling^,  67.    PUt« Tlialt,  p^iMAa. 

Iw-caii-*!'  ilii>  <iui-.«iiiiii  tii]i]^q<Ho  ;in  ii]>tii<ii  in  ili«>  )'iiMHi»*r.  (*)  SUt.  12ii«u.  III.  c  20. 

Ainl  n-rtiinly  it  j:iM't  >.uiiii'  (••unti-iiaiic--  U>  Oil"  DJ-M-natinii  («/  If-  M'.r.  (Irrm.  10. 

th.-it  till-  iii  il  liy  I'r-trM  u«>til  funinTly  tn  J"-  r;i||i-il  j'nJirmin  (*i  LL.  /«*,  it,  c.  77 

Jf  '.    liiit  it  HhiiiM  -I'.  Ill  tint  >\h*ii*;hi>  iiiioiiMii  ;ii\'S  t!ie  ^«)  .Mirr.  c.  3,  |  23. 

|)rii<iiii>-r  ;ui  oiilhiii  hi:4  iiiifU'cr  iiiii'<t  Ik>  )iii»iti\f.  iimi  in  it  in 


finnntion  of  tlic  ^'oijjoctnro  that  prif  is  a  rorruption  for  pnt,  the  clerk  of  the  arraigns  at 
this  <lay.  iiinnr(liat(>ly  at'tcr  \\\o  nrrai^minent.  writes  ni>on  the  indictment,  over  the  name 
of  tin?  j>risoinT.  juiKi.  And  Hi^iL'er  Norlli  informs  lis  that  in  ancient  timen,  when  pl«id- 
in;!-*  in  iho  cunrts  wen'  i.rr  irmis,  ''if  a  scrji'iint  in  the  Common  Pleas  said  jnd^fmfnU  that 
was  a  tl,  innrnT;  if  pr'st,  tliat  was  an  i>suo  to  the  countr)'."    Life  of  Lord-Keeper  North, 

1)H. — < 'mil  ST  IAN. 

'"  By  7  i^  s  <ieo.  IV.  c.  1x,  s.  1,  it  i*.  enact od  that  if  any  person  not  ha\ing  privilege  of 
poi'iai:.',  lu'inir  arraii:ne<l  upon  any  iinHetnient  for  trea.»»oii,  felony,  or  piracy,  shall  plead 
tlnTt'to  a  plra  of  "not  piilty."  lio  shall  hy  such  i»lca,  witliout  any  further  form,  he 
di'rnitMl  to  liave  ]»ut  liiinsi-lf  upon  Xhv  country  for  trial,  nnd  the  court  ahall,  in  the  u^ual 
manner,  onlfr  a  jury  for  the  tri:il  nf  <u<h  p«»rson  a«'coniingly.  In  consequence  of  this 
wise  <'naetni''nt.  the  alMinl  e«'reniony  of  a>king  a  pri.soner  how  he  will  be  tried  ha*  Kvn 
wht»lly  di>e«  Ml  tinned.  IW  sect,  li  of  tlie  sam<^  statuti\  it  18  enacted  that  if  any  persKMi 
In'in;:  arrai;;ne<l  upon  or  charged  with  any  indictment  for  trenMon,  felony,  piracy,  or 
niiMliMnean«>ur  .^hull  sf-nul  uo/fr,  cr  ni//  „*,(  ohsinr  tiirrrth/  to  the  indictment  or  inromuition, 
in  every  sueli  ease  it  shall  ho  lawful  f<»r  the  court,  if  it  i^hall  90  think  Jity  to  order  the  proper 
oflieer  to  cnt'T  a  plea  of  ''  not  guilty"  on  hehalf  of  tiuoh  ]>erson ;  and  the  plea  so  entered 
shall  have  the  same  force  and  elfect  ad  if  such  person  hod  actually  pleaded  the  sanie.— 
Can  TV. 
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'ople.(//)    Both  these  might  be  performed  by  depatj;  bat  the  principal  wm 

annwor  for  the  success  of  the  trial ;  the  deputy  only  venturing  some  corporal 
un,  for  hire,  or  perhaps  for  friendship.(e)  Fire-ordeal  was  ^performed  r^oAo 
thvr  by  taking  up  in  the  hand,  unhurt,  a  piece  of  red-hot  iron  of  one,  *•  ^^ 
ro,  or  three  pounds'  weight;  or  else  by  walking  barefoot,  and  blindfold,  oyer 
ne  red-hot  ploughshares  laid  lengthwise  at  unequal  distances;  and  if  the  party 
eafKHl  being  hurt  he  was  adjudged  innocent;  but  if  it  happened  otherwise,  as 
ilhout  collusion  it  usually  did,  he  was  then  condemned  as  guilty.  Howeveri 
r  this  latter  method,  queen  Emma,  the  riother  of  Edward  the  Confessor,  is 
entioncd  to  have  cleared  her  character  when  suspected  of  familiarity  with 
Iwvn,  l>iHhop  of  WinchcHter.f/) 
A\  ater-ordeal  was  performed  either  by  plunging  the  bare  arm  up  to  the  elbow 

t>oiling  water,  and  escaping  unhurt  thereby,  or  by  casting  the  person  sus- 
^cte<l  into  a  river  or  pond  of  cold  water;  and  if  he  floated  therein  without  any 
'tion  of  swimming,  it  was  deemed  an  evidence  of  his  guilt,  but  if  he  sunk  he 
aii  a(M{uitted.     It  is  easy  to  trace  out  the  traditional  relics  of  this  water-ordeal 

the  ignorant  barbarity  still  practised  in  many  countries  to  discover  witches 
r  casting  them  into  a  pool  of  water  and  drowning  them  to  prove  their  inno- 
nce.  And  in  the  P^istem  empire  the  fire-ordeal  was  used  to  the  same  purpose 
;  the  eni|>eror  Theodore  Lascaris;  who,  attributing  his  sickness  to  maffic, 
lustnl  all  those  whom  he  suspected  to  handle  the  hot  iron:  thus  joining  (asnas 
►en  well  ivinarked){^)  to  the  most  dubious  crime  in  the  world  the  most  dubious 
tH>f  <d'  ifiiioeriice. 

And,  indefd,  this  purtjation  by  ordeal  seems  to  have  been  very  antient  and 
•rv'  univiTsnl  in  the  times  of  superstitions  barbarit}'.  It  was  known  to  the 
itit-nr  (ir»  t  ks:  lor,  in  the  *Anti;;one  of  Soj)hoeles,(/«)  a  person,  sus-  r*oii 
•<trd  I'V  ('noil  of  a  misdi'ineanour,  <leclares  himself  ready  **to  handle  *- 
>i  in-n  lunl  to  walk  over  tire,"  in  order  to  manifest  his  innocence,  which,  the 
holia^t  trlls  us.  was  then  a  verv  usual  purgation.  And  (fn>tius(i')  gives  us 
any  inst;»n(»'»,  (»!' watcr-ordeal  in  liithynia,  Sardinia,  and  other  places.  There 
aU«»  a  V.  ly  |M"(nliar  s|u'<ios  of  water-onieal  said  topn»vail  amontj  the  Indians 
i  tlu-  ro:i».t  of  M:tbil»ar.  wlirre  a  person  accused  of  any  enormous  crime  is 
•11:^.'. 1  to  "^wini  ovtr  a  larir<'  river  ahounding  with  crocodiles,  an<l  if  ho  escaj>es 
ihiirt  1m*  i'i  n'|<iit«'<l  innocent.  As,  in  Siam,  besides  the  usual  met h mis  of  fire 
•d  wati-r  onlial.  l>otli  ]>a!*tit's  are  sometimes  expose<i  to  the  fury  of  a  tiger  let 
'►-«•  I'T  tliat  pm-jM)--*'.  and  if  tho  hcast  spare  either,  that  person  is  accounted 
h"'  .  r;r  ;  it  n«  iiJM  r.  Im.iIi  arc  lu'ld  to  ho  guilty;  hut  if  he  sjmres  l>oth,  the  trial 

n.»  "Tiij.i«'t«\  aiid  tht'v  pnncod  to  a  more  certain  criterion.! A) 

<>h.   «  Miifiot  hut  hi'  asioiii-Hiu'd  at  the  folly  and  impiety  of  pronouncing  a  man 

!i.\   ii'il'  «••-  h»'  was  clrarrd  hy  a  miracle,  an<l  of  expecting  that  all  the  powers 

ri.i'iir*'  -houM  hi'  <ii*<pi'inh'd  hy  an  immediate  inteq>osiiion  of  Providence  to 
', «  t'f..-  iniiocvnt  whenever  it  was  presumptuously  required.  And  vet  in  Eng- 
m1  -••  lit.'  a'i  kinir  .lojm's  tinii'  wi»  tin<i  tyrants  to  the  bishops  and  clergy  to  use 
.'  -/-•///(  hrrf,  ,h/n>f.  (f  /^/j/sm/)  An<l,  hoth  in  England  and  Swe<ien,  the 
'r_:\  pre^'h'd  nt  this  trial,  and  it  was  only  performed  in  the  ehurches  or  in 
'..•r  • 'ii-et  !:iti'd  Lrrnufi.l;  ti»rwhirh  St  iernhook(  m^i  t^ives  the  reason  :  **nondefuit 

4  ,;,.  r.;  ,f  Lrfn.ffs  ^r'tn't/t  ;  .^t  n>i't  r  ( Jtf'ni  dft  tjusm'nii  judirio  aliquid  lueri  sacrrdo^ 
../.  '.,■./,>.  K.if,"  lint.  t«»  L'ivr  it  its  line  praise,  we  tind  the  canon  law  verv  earl v 
«  '.ir  iult  a.raiii*^r  t?-ial  hy  or<li'al,  or  vih/ttris  pur^jntin,  as  biMUi;  the  fabric  of  the 
v:!.  "■■nit  <-t  r.,i,tr>i  j'r<i  r,  j^fton  Pnmini,  non  frnftifos  Ihminum  Dfum  tuum*\n) 
j-.'i  rlii-  an!  ii«>rit\-.  th'»ML:h  the  caiions  ^themselves  were  of  no  vali<lity     r»oic 

Knjlaii'I.  It  wa*H  lh«>iii:ht  ]>roj)er  /  as  had  been  tione  in  l)<*nmark  above     *- 
ijrs   h.  Imit    m)  to  .|i>u>e  and  al>olish  this  trial  entirely  in  our  courts  of  jus- 


I     r  ^   *    r  t'  f     r  ■    ff  ,t  .r,  i  ■:rrt,  t  'fur.  f  r  I*'  t  t»  *li~ittm  ;  (*i  V.  'JTO. 

,-  •      .  -  .'■<«■     ''  r-  t  m     f   '    i-r  I   ,'  :  'uim.   f  r      ilif<rftt.it^  i  *     On   V  UJn!».  T.  17. 

,».   -,,1     '     »,ir>t,i^       ;-r     ^'rri.m  <   tlflum .   u     fntrit    ht'tnii  f*.  ^!t»I.  I   II    \M*X    tU.  2ML 

r       X'T    >    «    •>•      M     'i«-Tff   r'/«''      '•       tiling      i     1  1.   '■     I  ('      .•«|'<  lui.  «Jlo<M.  iii. 

'    T^.i«  I"  •?  il  •H''-«*^l   III  fh*t  ■••fiitii   II  I 'i  :n  y>i  <i|*''Ch,  (•)/¥  jur*  .VM^wxittat,  I.  1,  C.  tt. 

f  <-    r.x  tS*^  •  wti  nr>   (i'mI  w.itT  X  .  ^,'T\f>  dii  ■ihi-r."  (*»  Perrrl4tl,  jtiri  %  ««««.  3,  fH.  1^  4i|L  7.     the^tiaif  Mk.  t, 

'   T^.      Hul  •  rn*-.  //irf.   V  ;.  »»'.«/«.  /   4.  c.  1  M.  60.  r.  9,  iin«l(Uo«.  (bid. 
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tice  bv  an  act  of  parliament,  in  3  Hen.  III.,  according  to  Sir  Edward  Cok«,(j 
or  rather  by  an  order  of  the  king  in  council. (j) 

II.  Another  apecicB  of  purgation  soniewhal  similar  to  the  former,  but  probal  _ 
sprung  from  a  prcHumptuous  abnee  of  revelation  in  the  ages  of  dark  eaperelitlM 
was  the  corsiieif,  or  moreel  of  execration :  being  a  piece  of  ehoc^o  or  bread  q 
uboui  an  ounce  in  weight,  which  was  conaecrateii  v/itk  a  form  of  vxorcisni ; 
siring  of  the  Almighty  that  it  might  cause  convulsione  and  paleness,  *aii  t 
no  pasHUgc,  if  the  man  waa  really  guilty;  but  might  torn  to  health  and  nc. 
meut  if  he  was  innocent;(r)  &n  the  frater  of  jealousy  among  the  Juws(«}  w 
God's  epet-ial  appointment,  to  caaiie  the  belly  to  swell  and  the  thigh  to  ret,! 
the  woman  was  guilty  of  adulteiy.  This  corsned  was  then  given  to  the  sB^ 
pected  person,  who  at  the  same  time  also  received  the  holy  Haoramei)t;(f  |  if.  i 
deed,  the  corsned  was  not,  as  some  have  suspected,  the  sacramental  bread  il«d 
till  tho  subsequent  invention  of  tninsubstan  tint  ion  preserved  it  from  prola 
uses  with  a  more  profound  respect  than  formerly.  Our  historians  asaan  m  iV 
Godwin,  earl  of  Kent,  in  the  reign  of  king  Edward  the  Confessor,  abjorinff  ll 
death  of  the  king's  brother,  at  last  appealed  to  his  corsned,  "per  bucf*Ua»  atgi 
tiendom  abjuravit,"(u)  which  stack  in  his  throat  and  killed  him.  This  essial 
has  long  since  been  gradually  abolished,  though  the  remembrance  of  it  still  t» 
eiste  iu  certain  phrases  of  abjuration  retained  among  tho  common  peoplc{ir) 
*3461        'However,  we  cannot  but  remark,  that  though  in  £uro]>ean  eoon(ri« 

■'  this  custom  most  probably  arose  tVom  an  abuse  of  revealed  religion,  yrt 
credulity  and  superstition  will,  in  all  ages  and  iu  all  climntes,  produce  the  mo» 
or  similar  ett'ects.  And  therefore  we  shall  not  be  surprised  to  tiud  that  io  lb" 
kingdom  of  Pegu  there  still  subsists  a  trial  by  the  cornned  very  similar  loibtt 
of  our  aucestors,  only  substituling  raw  rice  instead  of  bre«d.(x)  And  iu  ilw 
kingdom  of  Monomotapa  they  have  a  method  of  deciding  lawsuits  equally  whio- 
Bicsl  and  uncertain.  The  witness  for  tho  plaintiff  chews  the  hark  of  a  treeea- 
duyd  with  an  emetic  quality,  which,  being  snflicionlly  mafiticaled,  is  tlien  inftt*^ 
in  wutor  which  is  given  the  defendant  to  drink.  If  his  stomach  rejects  it  Uif 
condemned;  if  it  stays  with  him  he  is  absolved,  unless  the  plaintiff  will  dniJi 
some  of  the  same  water;  and  if  it  stays  with  him  also  tho  suit  is  left  naiUtO^ 
mined.(y) 

These  two  antiquated  methods  of  trial  were  principally  in  nso  acnoog  o"' 
Saxon  ancestors.  The  next,  which  still  remains  iu  force,  though  very  nueljin 
ase,  owes  its  introduction  among  us  to  the  princes  of  the  Kumtan  un&  Xvi 
that  is, 

III.  The  trial  by  battel,'  duel,  or  single  combat;  which  was  another  ftporic*of 
prDsninittuous  appeals  to  Providence,  under  an  expectation  iJial  Jleavia  n.iulJ 
unquestionably  give  the  victory  to  the  innocent  or  injured  party.  The  naluir 
of  this  trial  in  cases  of  civil  injurj-,  uj>on  iesue  joined  in  a  writ  of  risl'l.  **• 
l\illy  discussed  in  the  preceding  bcH>k;{i)  to  which  I  have  only  lo  add  that  di» 
triiu  by  battel  may  be  demanded  at  the  tleciion  of  tho  apmllee,  in  rithrten 
appeal  or  an  approvement ;  and  that  it  is  carried  on  with  equal  soU^muitv  a-"  l)^' 
on  a  writ  of  right;  but  with  this  differcmcc,  that  there  each  party  mii^l  hiir* 
champion,  but  here  they  must  light  in  their  proper  persons.  Aw'd  thVarcfo'*.  d 
*34~  1     ^''^  'appellant  or  approver  be  a  woman,  a  priest,  an  JuBiut,  or  of  tli« 

'  -l  age  of  sixty,  or  lame,  or  blind,  he  or  she  may  counterplead  and  kAuc 
the  wngor  of  battel,  and  compel  tlie  appellee  to  put  himself  upon  thtt  Mwatrj. 
Also  peers  of  the  realm,  bringing  an  appeal,  shall  wot  W  chnlk-nge*)  lo  «a^ 
battel,  on  account  of  the  digtiiiv  of  their  persons;  nor  the  citix^-ns  of  Li>ii<tt>k 
by  special  charter,  because  lighting  eocnis  foreign  to  their  education  and  en- 
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ployment.  So  likewise  if  the  crime  be  notoriooB:  as  if  the  thief  be  taken  with 
the  mainour,  or  the  murderer  in  the  room  with  a  bloody  knife,  the  appellant  may 
refum^  the  tender  of  battel  from  the  appellee  ;(a)  for  it  is  unreasonable  that  an 
innocent  man  should  stake  his  life  against  one  who  is  already  half  convicted. 

The  form  and  manner  of  waging  battel  upon  appeals  are  much  the  same  as 
upon  a  writ  of  right;  only  the  oaths  of  the  two  combatants  are  yastiy  more 
striking  and  solemn. (6)  The  appellee,  when  appealed  of  felony,  pleads  not 
QuiUy,  and  throws  down  his  glove,  and  declares  he  will  defend  the  same  by  his 
body ;  the  appellant  takes  up  the  glove  and  replies  that  he  is  ready  to  make 
^:oo<l  the  api)eul,  body  for  body.  And  thereupon  the  appellee,  taking  the  book 
in  his  right  hand  and  in  his  left  the  right  hand  of  his  antagonist,  swears  to  this 
effect: — ''Hoc  audi,  homo,  quern  per  manum  teneo,  dec.'*  *'Hear  this,  O  man, 
whom  L  hold  by  the  hand,  who  callest  thyself  John  by  the  name  of  baptismi 
that  1,  who  call  myself  Thomas  by  the  name  of  baptism,  did  not  feloniously 
murder  thy  father,  William  by  name,  nor  am  any  way  guilty  of  the  said  felony. 
8o  help  me  (rod  and  the  saints ;  and  this  I  will  defend  against  thee  by  my 
body,  as  this  court  shall  award/'  To  which  the  appellant  replies,  holding  the 
Bible  and  his  antagonist's  hand  in  the  same  manner  as  the  other: — ''Hear  this, 
O  man,  whom  I  hold  by  the  hand,  who  callest  thyself  Thomas  by  the  name  of 
baptism,  that  thou  art  perjured  ;  and  therefore  perjured  because  that  thou  felo- 
niounly  didst  murder  my  ^father,  William  by  name.  So  help  me  Grod  and  pmiq 
the  saints;  and  this  1  will  prove  against  thee  by  my  body,  as  this  court  '- 
•hall  a  ward. "(o)  The  battel  is  then  to  be  fought  with  the  same  weapons,  via., 
batons,  the  same  solemnity,  and  the  same  oath  against  amulets  and  sorcery,  that 
are  us<mJ  in  the  civil  coml»:it ;  and  if  the  appellee  be  so  far  vanquished  that  ho  can- 
not or  will  not  tii^lit  any  longer,  ho  shall  Ik»  adjnd^^ed  to  he  hanged  imnie<lialely ; 
and  tlun.  as  well  as  if  he  l»c  killed  in  battle,  Providence  is  deemed  to  have  de- 
torinifuMl  in  favour  of  the  truth,  and  his  l»l<M)d  shall  be  attainted.  But  if  he  kills 
tl»f  aj)|Kliant,  or  can  maintain  the  li^ht  t'rotn  siinrising  till  the  stars  appear  in 
the  tvrnini^%  ho  sliall  l>o  accjuitted.  So  also,  if  the  appellant  l)ec<^mes  recreant, 
and  pronounoos  tho  horrible  word  oi  craven,  he  shall  lose  his  liberam  legem  and 
UcMnno  infamous ;  and  tho  a]>|H'lloe  shall  recover  his  damages,  and  also  be  for- 
evir  ^nit,  not  only  of  tho  api>oal,  hut  of  all  indictments  likewise  for  the  same 
otf»-nco.* 

IV  Tho  fourth  mothod  of  trial  used  in  criminal  cases  is  that  by  the  peers 
<'f  <iroat  r.ritain.  in  tlio  oourt  of  ]»arliamont,  or  the  court  of  the  lord  high 
••toward,  wlit-n  a  |Hor  is  oa|»itally  iru/ictol :  for  in  case  of  an  appeal  a  i)eer  shall 
If  triid  l.y  jury.('/)'  Of  this  onou^di  has  been  said  in  a  former  chapter  ;(e) 
!••  wl.irh  1*  >l»:ill"  now  only  add  that,  in  the  mothod  and  regulation  of  its  pro- 
«vrdiiii:s,  it  ditlors  litilo  from  tho  trial  per  jhitriam,  or  by  jury;  except  that  no 
*>]►<•<  ial  v.rliit  can  ho  i^ivon  in  the  trial  of  a  poer.(/)  lKH*ause  tho  lords  of  par- 
liament, '^r  tho  lord  U\^^\\  stoward.  (if  the  trial  he  *had  in  his  court,)  are  r^oig 
i  idiros  >utli«  iontiv  oomjK'tint  <»!'  the  law  that  may  arise  fnnn  the  fact;  ^ 
iiU'i  i'x<o|»t  aNo  that  tho  })oors  nood  not  all  aicroe  in  their  verdict,  but  the  greater 
liUriiUr.  <on>i>tini;  of  twolvo  at  tho  least,  will  oonclude  and  hind  the  minority.{^) 


«   .•  H  i«k    IV  r  i-T  niif!'-.!  to  i>ni»rra»e  in  thut  omrt,)  und  lh«l  tb* 

*  iV't    /    1    •    :'.  I      .'tl.tvK    P.  <\  i>^-  «  <•  ih«- miiw  of  bi«  «i  Uh:  thr  |niii.>tMV.  that  h«>  vm  laa» 

•  Tl*  r.-  i«  •  .'rikii  u'  r.  •  iiil'Itnc-  Im  tw.-««n  thi«  |»n«rr««  i>riii  i>(  the  rh  tr^cv  m^  tib«t  him.    IVML  ABtk|.  Ik.  L  C  19. 
•■»l  'ti:t    4  tfi- >  "ir*  ••»    \r 'I' <«''»•  nt  AtlM'ii*  r»r  nmr>l- r.  i^.y  \W\\  3i».     'i  li»«t.  i.*. 

•  VTiti  tr.^  J  :<•*-<  u!"r  .iii'l  |>ri  ••iiT  w.m«>  U>tli  nworii  in  (•    Sv  jui^f^' '^J, 

rt0-  n.  -I   »  W-inii  riiinritr.  tl-  jr.  *.<  iiN  r.  Jh  it   h.-  w  m  r**-  t/IUtt    1I«». 

,  ',  :  t .  cf»-    I"  •  *•"!     ^r  ii  ii'-  iij"  n<  »-  r<  I  iti.'sit  *rn'  yvr-  \»  i  Kilrnjc*,  iH,  •til,  7  W.  III.  c-  S,  j  11.    Fo«|«r.  MI, 


•  rh«'  l.t^t  tim»'  th  It  tilt'  trill  l»y  hattrl  \va«*  awarded  in  thi«*  coimtrv  wtw  in  tho  cm^e  of 
1  tf'i  Ha*'  un'i  .Mr.  K.»m^ay.  in  th«' 7  <'h.  I.  Tho  kimr.  hv  hi-*  commission.  nn}>ointed  a 
<.  ti-c,i>  !••  <»f  Kn^lanti  t«»  i.r«'>i<lf  at  tho  trial,  who  pnH'laimiMl  a  tlay  for  thiMltud.  on  which 
th**  .  .  rn^.it mtH  woro  t«»  app«'ir  with  a  s|M*ar.  u  lont;  •iwonl.  a  j*hort  swortl.  and  %  dagj^er ; 
iiit  fii«-  «««ml«al  wa-*  j»ror(»;:ii««l  to  a  furtlur  day.  hotoro  which  th«»  kin>:  n»vok«»<l  the  com- 
r.ji— ioii.    .'^••-  an  uci-ouni  of  tho  |»roi'<'odinf:s,  11  Har^r.  St.  Tr.  124.    See  also  3  book,  337. 

— ^*UIII*TI  AN. 

'  Th**  nihility  are  triod  l.y  thoir  j»oor»»  for  troa'^on  and  felony,  and  misprision  of  these; 
Init  \u  ail  r»th«T  rriminal  pn»-t'iuiionM  they  are  tried,  like  commoners,  by  a  jury.  3  lui. 
i«J.    M«e  1  book,  4ol,  note  11. — C'uru^tia.n. 
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V.  The  trial  by  jniy,  or  the  country,  per  patriam,  is  also  tli«t  triiil  by  i 
peers  of  every  Enghshmnn  which,  B9  the  grand  bulwark  of  hi8  libortiec,  i« 
cured  to  him  by  the  great  charter  :(A)  "  nullua  liber  homo  rapiattir,  vrl 
tur,  out  exulet,  aut  nliipio  alio  modo  destruatur,  nisi  per  legale  judicium  pani 
suorum,  vel  per  legem  terrie." 

The  antiquity  and  excellence  of  this  trial  for  the  nettling  of  civil  proper 
baa  before  oeen  explained  at  large. (i)  And  it  will  hold  much  stronger 
criminal  cases ;  einee  in  times  of  difficulty  and  danger  more  is  to  be  Bpin 
hended  from  the  violence  and  partiality  of  judges  appointed  by  the  crrovrn 
suits  between  the  king  and  the  subject  tuan  in  dii>put«s  hftween  one  iudivida 
and  another  to  settle  the  metes  and  bonndaries  of  private  property.  Our  U 
has  therefore  wiselv  placed  this  strong  and  twofold  barrier,  of  a  'preseotm« 
and  a  trial  by  jury,  oetween  the  liberties  of  the  people  and  the  prerogative  of  tl 
crown.  It  was  necessary,  for  preserving  the  admirable  balance  of  our  oonstit 
tion,  to  vest  the  executive  power  of  the  laws  in  the  prince;  and  yet  this  pow 
might  be  dangerous  and  destructive  to  that  very  constitution,  if"  exerted  will 
ont  check  or  control  by  justices  of  oyer  and  terminer  oeeaaionally  named  by  it 
crown ;  who  might  then,  as  in  France  or  Turkey,  imjirison,  despatch,  or  exil 
any  man  that  was  obnoxious  to  the  government,  by  an  instant  declaratiun  thi 
Bueh  is  their  will  and  pleasure.  But  the  founders  of  the  Knglish  law  havewii 
excellent  forecast  contrived  that  no  man  should  be  called  to  answer  to  the  kin 
for  any  capital  crime  unless  upon  the  preparatory  accusation  of  iwelvp  < 
more  of  his  fellow-subjects,  the  grand  jury;  and  that  the  tnilh  of  ever^'  a«i 
eation,  whether  preferred  in  the  shape  of  an  indictment,  information^  or  appei 
gqen-i  'sbould  al\erwurds  he  confirmed  by  the  unanimous  sutfragv  of  tiwl' 
J  of  his  equals  and  neigbbours  indifferently  chosen  and  superior  to  i 
suspicion.  So  that  the  liberties  of  England  cannot  but  subsist  so  long  a*  Ik 
patladium  remains  saered  and  inviolate;  not  only  from  alt  open  attack*, (whii 
none  will  he  so  hardy  as  to  make,)  hut  also  from  all  secret  machination*  irbic 
may  aap  and  undermine  it ;  by  introducing  new  and  arbitrary  methoda  of  iri< 
by  justices  of  the  peace,  commissioners  of  the  revenue,  and  courts  of  eonwictis 
And,  however  eonvtraent  thoao  may  appear  at  first.  (a«  doubtless  »ll  arbil 
powers,  well  executed,  are  the  most  conveitieid.)  yet  let  it  be  again  rememlwra 
that  delays  and  little  inconvMiienees  in  the  forms  of  justice  are  the  price  lia 
all  free  nations  must  pay  for  their  liberty  in  more  suttatiintinl  matter*;  thi 
these  inroads  upon  this  sacred  hnlwark  oV  the  nation  are  fundumouUllv  oppi 
site  to  the  spirit  of  our  constitution;  and  that,  though  begun  in  tiirfo*,  Ui 
precedent  mnv  gradually  increase  and  spread  to  the  utter  diiiuae  ctl' inrwt  f 
questions  of  the  most  ninmentous  eoucern. 

What  was  said  of  juries  in  general,  and  the  trial  thereby  in  civil  ouea,  «l 
^atly  shorten  our  present  remarks  with  regaril  to  the  trial  of  o-tmiMl  niV 
indictments,  informations,  and  appeals  ;  which  trial  1  shall  consider  in  lli«  no 
method  that  I  did  the  former :  by  following  the  onler  and  coiirw  of  the  |ii 
ceedings  themselves,  as  the  most  clear  and  {H^rspicnous  way  of  tivAting  it. 

When,  thoretbro,  a  prisoner  on  bis  arraignment  hath  pleaded  nol  ^ilry.  ai 
for  his  trial  hath  put  himself  upon  the  country,  which  oounlrj-  iho  jnrr  M 
the  sheriff  of  the  county  must  return  a  panel  of  jurors.  UbfTon  et  tfyala  Au«i« 
de  vicinrto;  that  is,  IVecholders,  without  just  exception,  and  of  the  runw  i 
neighbourhood ;  which  is  intcrprotoil  to  be  of  the  voonty  where  tho  t»<:\  is  tc( 
miltcd.(/)  If  the  proceedings  are  before  the  court  of  king's  heuoh,  there 
,n..  .  time  allowed,  between  the  assignment  and  the  trial,  for  a  jtiry 
-'  *ininauellt>d  by  a  writ  of  vt-Jtire  facias  to  the  sheriff,  a^  in  civil «■ 
and  the  trial  in  case  of  a  misdemeanour  is  had  at  niBi  priu»,  unleait  it  ~ 
consequence  as  to  merit  a  trial  at  bar;  which  is  always  invariabl 
the  prisoner  is  tried  for  any  capital  offence.  But  before  commh 
and  terminer  and  gaol -deli  very,  the  sheriff,  by  virtue  of  «  general  ^ 
rected  to  him  lieforehand,  returns  to  the  court  a  panel  of  fortj-eifjht, 
try  all  felons  that  may  be  called  upon  their  trial  ut  that  waei>ui;  and  tJterei 

(•)»II«LtU.f.  30.  (Ij  B»  Ik^Ii  Ul.  PH*  ^*'  l'}I{Ul.r.C>N 
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it  18  there  usual  to  try  all  felons  immediately  or  soon  after  their  arraignment. 
But  it  is  not  customary,  nor  agreeable  to  the  general  course  of  proceedings, 
(unless  by  consent  of  parties,  or  where  the  defendant  is  actually  in  gAol^  to 
tr^*  persons  indicted  of  smaller  misdemeanours  at  the  same  court  in  which  tney 
have  pleaded  not  guilty  or  traversed  the  indictment.  But  they  usually  give 
aecuriiy  to  the  court  to  appear  at  the  next  assizes  or  session,  and  then  and 
there  to  try  the  traverse,  giving  notice  to  the  prosecutor  of  the  same.* 

In  cases  of  high  treason,  whereby  corruption  of  blood  may  ensue,  (except 
treason  in  counterfeiting  the  king's  coin  or  seals,)  or  misprision  of  such  treaaon, 
it  is  enacted,  by  statute  7  W.  ITL.  c.  3,  first,  that  no  person  shall  bo  tried  for 
any  nuch  treanon,  except  an  attempt  to  assassinate  the  king,  unless  the  indict- 
ment be  found  within  three  years  afler  the  offence  committed;  next,  that  the 
prisoner  shall  have  a  copy  of  the  indictment,  (which  indudee  the  caption,)(iir) 
but  not  the  names  of  the  witnesses,  five  days  at  least  before  the  trial ;  that  is, 
upon  the  true  construction  of  the  act,  before  his  arraign  men  t,({)  for  then  is  the 
time  to  take  any  exceptions  thereto  by  way  of  plea  or  demurrer:  thirdly,  that 
he  shall  also  have  a  copy  of  the  panel  of  iurors  two  days  before  his  trial;  and, 
lastly,  that  he  shall  have  the  same  compulsive  process  to  bring  in  his  witnesses 
for  him  aH  was  usual  to  compel  their  appearance  against  h\UL  And,  by  statute 
7  Anne,  c.  21,  (which  did  not  take  place  till  afler  the  decease  of  the  late  pre- 
tender,) all  pom^onH  indicted  for  high  treason  or  misprision  ^thereof  shall  r^oM 
have  not  only  a  copy  of  the  indictment,  but  a  list  of  all  the  witnesses  to  I- 
(>o  produced,  and  of  the  jurors  impanelled,  with  their  professions  and  places  of 
abode,  (lelivere<i  to  him  ten  days  before  the  trial,  and  in  the  presence  of  two 
witnes»*es,  the  better  to  prepare  him  to  make  his  challenges  and  defence.  But 
tlii«»  last  act,  so  far  as  it  allected  indictments  for  the  inferior  species  of  high 
treas<Mi,  ri*»pe(tin^  the  coin  and  the  royal  seals,  is  repealed  by  the  statute  6  Geo. 
111.  c.  .').'{,  vise  it  had  been  impossible  to  have  tried  those  offences  in  the  same 
(•irtiiit  ill  wliicli  they  are  indicted:  for  ten  clear  days  between  the  finding  and 
tlu'  trial  ot  \hv  indictiiunt  will  exceed  the  time  usually  allotted  for  any  session 
<»t  07/r  and  ttrnitnrr.dit  }^  And  no  person  indicted  for  felony  is,  or  (as  the  law 
elands ,  ivcr  can  be,  entitled  to  such  copies  before  the  time  of  his  trial.(a) 

(»    K.-t    .T-'V.    Anirnd.  I.  (•)  Fo«L  260. 

.',  n»l.  -SJ".  (•)  2  U«wk.  p.  C  410. 


•  N'»w.  \<\  tlio  «.o  (i,.o.  III.  and  I  (i«»o.  IV.  c.  4,  8.  3,  if  the  defendant  han  been  oom- 
miii'-'i  t«»  ru-t.Mly:or  lu'hl  to  bail  for  a  misdemeanour,  twenty  day !i  before  the  s€«sion  of 
\L"  |M  u< .',  ^.•H-in^  of  oyiT  and  tvrniiner.  jrreat  se-nsion,  or  session  of  gaol-delivery  at 
Kti.<  ti  tii<-  indi<Min«'nt  wjum  found,  the  defi'ndant  shall  plead  and  the  trial  shall  take 
plw  .-  at  -U(  }j  >»'--!( »n.  unlrss  A  writ  of  ctrtwrun  be  awarded.  And,  by  sect.  5,  where  a 
J*-!*  ndiiiit  indirt«Ml  lor  a  nii^dtMUfanour  at  any  session  of  the  peace,  semion  of  oyer  and 
!.  riiiifi'-r.  kTf.it  -«---ion.  or  >t'»ion  of  jjaol-dolivery,  not  having  been  committed  tocuntody, 

•  r  1..M  to  l.ail  t«»  appear  to  :iij>\v<'r  lor  huoli  of!*enoe,  twenty  days  before  the  session  at 
«/.  •  ii  tli*-  mdii-tni*  111  \v:L*i  found,  but  who  shall  have  been  committed  tocUHtodVf  or  held 
t-  hi  1  to  apjM-ar  to  answor  for  .such  ot!\'noe,  at  some  8ub»e<)uent  session,  or  shall  hare 
r>-<.  .\.'l  liMtii  ••  «>f  >.ii<  h  indii-tmtnt  having  b<M'ii  found,  twenty  days  before  such  suboe- 
i4>i' n:  ^"'^ioii.  h«>  -hall  plt-ad  at  smh  subsoiiucnt  session,  nnd  triflJ  shall  take  place  at 
*U'  \i  — •'-.••n.  unl«  s-  a  r,rf,nr>iri  ho  awarde<i  ln»tore  the  jury  1h»  sworn  for  such  trial.     But, 

•  'Ii  -utVii  Milt  <  .iu-c  ^iiowi).  th«>  court  may  allow  further  time  for  trial.  Id.  s.  7.  In  cases 
>'\  indi*  tni«  iito  for  ohtaininL'  fzooii^.  ^Vc.  by  false  pretencen,  and  sending  threatening 
]•■::•  r«  w.th  iiit'iit  tof.xtort  imoikv.  A(\.  and  other  misdemeanours  punishable  under  the 

••f«'.».  III.  .  .  Jt.  it  i-  ♦•ii:m  tid  l-y  tliai  act  (m-cI.  17  I  that  every  such  offender,  bound  orer 
t'.  \\^^'  jj.'iHT  il  «|U  art*  r— «-i-iMM><  ot  tin*  |MMcf.  or  sessions  of  oyer  and  terminer  and  gaol- 
«i.  l;v.r\  of  ti..'  cMinty  wh.ir  iljc  oth'iice  was  connnitted,  shall  be  tried  at  such  general 
'f i »r:.  r  -••••i"n'*  ••!   tin-  |-«ac.'.  or  >»,.>..i,nis  of  oy<T  and  terminer  and  gaol-delivery,  which 

•  iiull  U>  hfid  iM'xt  a!t«r  )ti*<  a}>|  r«  licn-^iou,  uuIckh  the  ('ourt  shall  think  fit  to  put  off  the 
tr;al.  oil  ju-'t  «  au>e  iii.iii*'  nut  to  th»Mn.  S)  also,  by  the  39  A  40  G CO.  111.  c.  87,  0.22, 
l«r-^4.n«  iiidict4-d  for  a  iin^d<-in«*anour  in  rceiMvin^  htob^n  goo<ls,  under  the  2  Geo.  III.  o. 
'iT',  :ir«*  to  Iw  tni'd  iinnndiaNly.  without  iK-inf!  allowed  the  delll)*  of  a  traverse.  2  East, 
P.  <  *.  T.'»4.  Ah  to  iravtr««'-.  »ii  ;:«*n«ral.  in  criminal  proceedings,  see  1  Cbitt.  C.  L.  486.— 
Chittv. 

'  Hy  VJ  &  4<>(;<^\  III.  c  *X\.  in  all  cases  of  high  treason  in  oompawing  or  imagining 
the  de*th  of  the  king,  and  of  misprision  of  such  treason,  where  the  orert  act  alleged  in 

HI 
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Then  the  trial  is  called  on,  the  jnrors  are  to  be  sworn,  as  thoyappear,  toti 
numbor  of  twelve,  unlostn  they  are  thalletiged  by  tliw  party.* 

Challenges  may  here  he  made,  either  on  the  part  of  the  king,  or  on  that  tf 
the  priitouer,  buu  cither  to  the  whole  arra}',  or  to  the  eeparali*  polls,  for  til 
veiy  Eame  reaaouB  that  they  may  he  made  in  civil  C'ausen.((t)  For  it  is  hereN 
least  an  necesaary,  aa  there,  that  the  alieriff  or  retnriiing  officer  bo  totally  itidll 
ferunt ;  that  where  ao  alien  is  indieted  the  jury  should  be  lie  medtttatt,  or  b«M 
Ibreignerij,  if  so  many  are  found  in  the  place/  (which  does  not  indeed  bold  n 
treaaons,(p)  aliens  being  very  improper  judges  of  the  breach  of  allegiance ,'  n 


the  indietmeDt  is  the  nssHssination  of  the  king  or  a  direct  attempt  o^ainst  bis  life 
person,  the  party  accused  shall  bu  indicted  and  tried  in  the  same  manuor  Mid  upon  tl 
like  evidence  as  if  charged  with  murder.  But  tlie  judgment  and  execution  diall  ivaii 
the  sains  ee  in  other  eases  of  hi|;h  treason.     And,  hy  6  Geo.  IV.  c.  50,  a,  21,  when  am 

SF^rson  b  indicted  for  high  treason  or  misprision  of  treason,  in  any  court  except  Xlnn 
encli,  a  list  of  the  petit  jury,  with  their  namee,  professions,  and  places  of  abodt^  iliaS 
be  given  at  the  same  time  that  the  copy  of  the  indictment  is  delivAred  to  the  pirtf 
indicted,  which  shall  he  ten  days  before  arraignment,  and  in  the  presence  of  Iwoormu^ 
credible  witnesses ;  and  when  any  person  is  so  indicted  in  Klng^s  Bench,  a  copy  a(  tl 
indietmenl  shall  be  delivered  as  before  mentioned :  but  the  list  of  the  petit  jwy,  msi 
out  as  before  mentioned,  may  be  delivered  to  the  party  indicted,  after  arraignment, 
that  it  be  ten  days  before  trial.     Proviso,  not  to  extend  to  interfere  with  the 
of  39  Jt  40  Geo.  IV.  c.  93,  nor  to  cases  of  treason  relating  to  tli 


e  the  jury-panel  is  incorrect,  a  motion  may  be  made  on  the  part  of  the  crown,  i 
the  court  of  gaoI-uQlivery,  for  leave  to  the  sheriff  to  otnciid  the  panrL    I  TuA,  P,  C,  11 

*  B^  G  Geo.  IV.  o.  SO,  s.  27,  if  any  man  eliall  be  relumed  as  a  juror  for  the  trial  of  so 
issue  in  any  of  the  courts  in  the  act  mentioned  who  shall  not  be  qualified  aocordinfl  1 
t)ie  act,  the  want  of  such  qualiiication  shall  be  bomI  causi>  of  cliallenge,  and  be  >luJl  1 
discharged  upon  such  challenge,  if  the  court  shall  be  satisfied  of  Ibe  fact;  and  if  any  bu 
returned  aa  a  juror  for  the  trial  of  any  such  issue  shall  be  qualified  in  other  ret|>«; 
according  to  the  act,  the  want  of  freehold  shall  not  on  such  trial,  in  any  CH»e.  ctiil  < 
criminal,  be  accepted  as  good  cause  of  challenge,  either  by  the  crown  or  the  parly.  » 
B5  cause  for  discbar^gin^  the  man  so  returned  upon  bis  own  application.  Proviso,  not' 
extend  to  any  special  juror. 

By  sect.  2H,  no  cballenge  shall  be  taken  to  any  panel  of  jurors  for  want  of  a  kntg 
being  returned  in  such  panel,  nor  any  array  quashed  by  reason  of  any  such  cliaUrngv. 

By  sect.  '2S,  in  all  inquesu  to  be  taken  before  any  of  the  courts  in  the  art  mendoni 
wherein  the  king  is  a  party,  howsoever  it  be,  notwithstanding  it  he  alleged  hv  them  tb 
sue  for  the  king  that  tne  jurors  of  those  inquests,  or  some  of  them,  he  not  indiflrrenl  I 
the  king ;  yet  such  Inquests  shall  not  remain  untaken  for  that  cause ;  but  If  thrv  ih 
sue  for  the  king  will  challenge  any  of  those  juron,  they  shaU  assign  of  thiur  (jiallenj 
a  cause  certain,  and  the  truth  of  the  same  challenge  shall  be  inqinred  of  aceonting  ' 
the  custom  of  the  court ;  and  It  shall  be  proceeded  to  the  taking  of  tbn  sani»  inquisitia 
as  it  shall  bo  found,  if  the  challenges  he  true  or  not,  al\er  the  discretion  of  Uie  vooM 
and  no  person  arraigned  for  murder  or  felony  shall  be  admitted  to  any  p«-r«ia|>lery  <^ 
longe  above  the  number  of  twen  tv. 

And,  by  7  &  H  Geo.  IV.  c.  28,  s.  3,  if  any  person  indicted  for  any  (reuon.  IbhiaT, 
piracy  shall  challenge  peremptorily  a  greater  number  of  the  men  relumed  to  be  of  tl 
jury  than  such  person  is  entitled  by  law  so  to  challenge  in  any  of  tli«  Bait)  ~ 

Cremntory  challenge  beyond  the  number  allowed  by  law  in  any  of  tli*  mIi 
entirely  void,  and  the  trial  of  such  person  shall  proceed  as  if  no  sach  dialWg*  1 
been  made. — Cbittt. 

'The  6  Geo.  IV.  c.  50.  s.  47  provides  that  nothing  in  that  act  contained  sbatl  exi' 
or  be  construed  to  extend  to  deprive  any  alien  indicted  or  iffli>«Bob«l  of  anv  hi 
misdemeanour  of  the  rigbt  of  being  tried  by  a  jury  de  ntfJiiiaie  I 


mptory  challenge  beyond  the  number  allowed  by  law  in  any  of  tli*  sklrt  o 
itirely  void,  and  the  trial  of  such  person  shall  proceed  as  if  no  sach  diall 
made. — Cbittt, 

he  6  Geo.  IV.  c.  50.  s.  47  provides  that  nothing  in  that  act  conta 

e  construed  to  extend  to  deprive  any  alien  indicted  or  imueao! 

isdemeanour  of  the  rigbt  of  being  tried  by  a  jury  df  ntfJiiiaie  iiiijTut 

raver  of  every  alien  so  indicted  or  imf>eached,   the  shoriB',  or  oiIj.  i 

lall,  by  command  of  the  court,  return  lor  one-half  of  the  Jury  a  •'<< 

liens,  if  so  many  there  be  in  the  town  or  place  where  the  trial  is  li 


■liens,  if  __  _.       . 

so  many  aliens  as  shall*  be  found  in  the  same  town  or  pin 
ahen  juror  shall  be  liable  to  be  challengMl  for  want  of  frwbold  oi'.-i   .,,,  i.lu.-.  .,-..» 
cation  required  by  the  act.  but  every  such  alien  may  be  challenged  lor  Mt)  uilwt  iw 
in  hke  manner  aa  if  he  were  quahUed  by  the  act.— Cbittt. 
•The  privilege  is  uken  nwoy  from  persons  indicted  of  hij[h  tTMfOD  lyr.UltlAS 
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yet  in  the  cue  of  Efmitiana*  under  the  statute  22  II«d  Till.  o.  10;)  that  OD 
every  pnnel  there  shoDrcl  bo  u  competent  nambor  :•>'  hiindrcdon ;"  tind  that  the 
particular  Jurors  ihonld  he  omni  ejxqttione  majores, — tirit  liuhlv  toobjoction  either 
propter  honorit  reapectum,  propter  d^ectum,  propter  iiih'lum,  or  propter  delictum. 
*C'hiillen|^  upon  any  of  the  foregoing  counts  are  ri  v  1<-'1  chullcu^a /or  raois 
atH«f,  which  maybe  without  stint  in  Ixitb  criminal  :iij<l  <  Ivit  IrinlH.  But  '- 
in  criminal  cases,  or  at  least  in  capital  ones,  there  -,  '/■  l<ivorem  dtie,  ullowvd  to 
the  prisoner  an  arbitrary  and  capricious  species  of  cii^illcnica  toai.'crtaio  Dumber 
of  jurors,  without  showing  any  cause  at  all,  whic)>  i--  uillo<t  a  p^fmptory  chal> 
Ivn^u ;  a  provision  full  of  that  tenderness  and  banixiily  lo  prisijuors  for  which 
our  Kn^flisli  laws  are  justly  tamoua."  This  is  groQinliij  '>n  two  rt>a»ons.  1.  As 
every  onu  must  be  scnsililo  what  sudden  i[npre«si<i[i->  iind  unncco untitle  prtgn- 
dice!4  wc  are  apt  to  conceive  upon  the  bare  looks  innt  ^miures  of  another,  anil 
how  neccHsary  it  is  that  a  nnsuner  (when  put  to  doiViiil  hla  life)  «boiUd  hara  a 
good  opinion  of  bis  Jurj',  tiie  want  orwhicn  might  loiully  disconcert  him,  ibe 
Uw  wills  not  that  ho  should  be  tried  hy  any  one  mun  u^^'ninst  whom  ho  has  ooi^ 
ceived  a  prejudice,  even  without  being  able  to  ass'^'n  .i  reason  Ibr  such  hb  dj*- 
like.     2.   Because,  upon  challenges  fur  cause  shoun,  if  the  reasons  asMgnml 

Siruve  iiiNuHlcient  to  set  aside  the  juror,  perhaps  t\>-'  l>ar.>  (|De>i inning  his  indit 
eronce  may  sometimes  provoke  a  resentment,  to  [jr.vini  nil  ill  c(mM(|uciicea 
from  which  the  prisoner  is  still  at  liberty,  if  he  pleases,  peremptorily  to  set  him 
aside. 

Thin  privilegf  of  peremptory  challenges,  though  granted  to  the  prisoner,  is 
denied  lo  the  kin^;  by  the  statute  33  iMw.  I.  Gt.  4,  which  enacts  that  the  king 
»)inll  ■hiillcn/re  no  jurors  without  assi^nin};  a  cause  certain,  to  be  tried  and 
u].|>rMV.'<l  liv  (he  cciiirt.  However,  it  is  held  thut  the  kin^  need  nut  assif^ii  his 
cuii-u'  <if  clialh'iii:!'  till  :)ll  llie  |i:)iiel  \n  ^ono  thniu^h.  and  uiiIchs  there  cannot  bo 
a  liitl  jury  wiilicmt  tlie  person  ttr>  cliulleiif;e<l ;  and  then,  and  not  sooner,  the 
kiiii;s  ciiiiii-.l  iiiiift  show  the  eause.  otherwise  the  juror  shall  bo  sworn. (^j" 

Tin-  [»r<iii[itorv  cliulleii^eH  of  tlio  [irisi»iL'r  inuHt.  however,  have  some  reason- 
»M.'  l"-iitid;iry:  JtherwirtC  lie  niij;ht  never  *be  tried.  This  reasonable  ,,^-i 
l..midi.ry  is  periled  l-y  llic  e..iiiin.>(i  law  to  lie  the  number  of  Ihirty-livo  ;  I-  ^^^ 
ih:it  i«.  Olio  innbr  till-  niiinln'r  of  three  full  juries.  Kor  the  law  judges  that 
liv.'  :iiiil  iliiriy  lire  fully  sutli<-ietit  (o  allow  the  most  timorous  man  to  challenge 
ilir.'iiL:li  iii'-r.'  ciiiirice;  mid  tluit  he  who  ]KTcmi)torily  clmllenirt-'s  a  grt-ater 
i,iiriiK.T.  nr  ilin-e  full  jiirit's,  hiis  no  iiili'iitioii  to  l>e  tncil  at  all.  And  then-fore 
mplorily  ehalloiiL^es  above  thirty-live,  and  will  not 


.'i>allciii:< 


tL- 


J  till'   ;«'(«.■   forte  ft  tt'ire  in   I'eiony.  and  by  attainting  him  in 
■ci.-oii n     And  MO  tlie  law  stjinds  at  this  dav  with  regard  to  treason  of  any 

rid. 


luU  f'lr  that  ntfcMi-e  Mhall  take  )ilaee  m  at  common 

liis  riiiht  of  nlieni  wu  foundnl.  wm  T«>pea]ed.  ■•  to 
•I.  ».  :i  nnil  Ilie  h  Klii.  e.  '20.  wliich  enactml  that  the; 

llii'  I'liiiiitv  H'lK>ri>  Ihi'V  were  arroxtml,  anil  not  ptr 
V  r<'[»MU-<il>ytli>--.:.t<Jei>.  HE.  r.51:>ndE«7pUan« 
ai'ts  iv«  roitu.-i'  iind  vsgalnnils. — Caimr. 

tiiindreilor*  in  now  taken  sway,  by  the  6  a«o.  IV. 


'  Aii.l  il..-  priuliie  i.  th-  i-nni.'  l-ilh  in  trials  r.)r  mtHleme«nourt  and  for  eapital 
'.trii..-«.  :i  H.irji.  Si,  Tr. ')1'.',  Wli.Te  there  ia  a  elisll«-n|ie  for  eim«e,  Iwo  peraon*  in 
i-iiori  iK'i  nr  ilii>  Jury  nr-'  -ui>rn  ti<  try  nlielluT  tl»>  juryman  challenfp-d  wdl  try  the 
|>ri«iii-T  in-lit)-'r>-iiilv.  KvL'I-uk'i-  it  ili->ii  iiriHhii'iHl  lo  !iii]i|iort  th«  rhalt<-n|{i>.  and.  seei>rd> 
inB  lo  ill'-  venbri  of  ilii-  iwi.  try.'i-..  ili>-  juryiiimi  in  silinilled  or  rfjeel«d.     A  Jurjman 

was  iliiin  H-t  ib>idt>  ill  1 1'<  'oik't'-y''  iriiil  f>>r  Ireanin.  beeBU->o,  upon  lookinK  at  Ihe  pri 

hw  bad  uturud  tliu  wonl.   ■  iliiuiui-d  nt-euU."    .S.>i!  U'Coigloy*  Trial.— Ca  aim* ». 
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But  by  statute  22  Hen.  VIII.  e.  14,  (which,  with  regard  to  felonies,  Btainid 
unrejx^aled  by  statute  1  &  2  Th.  and  M.  c.  lO,)  by  this  Btatiite,  I  say,  uo  |H.-i>on 
arraigned  for  felony  can  be  admitted  to  make  any  more  than  twenty  pcreniplory 
challenges.  But  how  it'  the  prisoner  will  peremptorily  challenge  twenty-oije? 
what  shall  be  done 't  The  old  opinion  was,  that  judgment  of  pvine  forte  d  dun 
should  be  given,  as  where  he  challenged  thirty-six  at  the  common  law;(itj  but 
the  better  opinion  seems  to  be(0  that  such  challenge  shall  only  be  disreganh-d 
and  overruled.  Because,  first,  the  common  law  doth  not  inflict  the  jndgUK-ut 
of  j)enance  for  challenging  twenty-one,  neither  doth  the  statute  inflict  it;  aud 
so  Jieavy  a  judgment  (or  that  of  conviction,  which  succeeds  it)  shall  not  be  im- 
posed by  implication.  Secondly,  the  words  of  the  statute  are,  "  that  he  be  iiul 
admitted  to  cliallenge  more  than  twenty;"  the  evident  construction  of  which  is*, 
that  any  further  challenge  shall  be  disallowed  or  prevented;  and  therefore,  bi*iii<y^ 
null  from  the  beginning,  and  never  in  fact  a  challenge,  it  can  subject  the  prisoucr 
to  no  punishment;  but  the  juror  shall  be  regularly  sworn." 

If,  by  reason  of  challenges  or  the  default  of  the  jurors,  a  sufficient  number 
^q=r  1  cannot  be  had  of  the  original  panel,  a  tales  *may  be  awarded  as  in  civil 
-I  causes,(wj  till  the  number  of  twelve  is  sworn,  "well  and  truly  to  try, and 
true  deliverance  make,  between  our  sovereign  lord  the  king  and  the  prisuoer 
whom  they  have  in  cliarge;  and  a  true  verdict  to  give  according  to  their  evi- 
dence." 

When  the  jury  is  sworn,  if  it  be  a  cause  of  any  consequence,  the  indictmi'Dt 
is  usually  o])ened,  and  the  evidence  marshalled,  examined,  and  entbrced,  by  tLo 
counsel  for  the  crown  or  ])rosecution.  But  it  is  a  settled  rule  at  common  law 
that  no  counsel  shall  be  allowed  a  ])risoner  upon  his  trial,  upon  the  general  issoe 
in  any  capital  crime,  unless  some  ])oint  of  law  shall  arise  proper  to  be  debated.iir) 
A  rule  which  (however  it  may  be  palliated  under  cover  of  that  noble  declaraiiuD 
of  the  law,  when  rightly  understood,  that  the  judge  shall  be  counsel  for  the 
prisoner;  that  is,  shall  see  that  the  proceedings  against  him  are  legal  and  strictly 
regular  )(.i')  seems  to  be  not  at  all  of  a  piece  with  the  rest  of  the  hnmaue  trvat- 
ment  r>f  ])risoners  b}-  the  English  law.  For  upon  what  face  of  reason  can  that 
assistance  be  denied  to  save  the  life  of  a  man  which  yet  is  allowed  him  in  proM.*- 
cutions  for  every  petty  trespass y  Nor  indeed  is  it,  strictly  speaking,  a  part  of 
our  antient  law;  for  the  Mirror,(//)  having  obser\'ed  the  necessity  of  couniK'l  in 
civil  suits,  *'who  know  how  to  forward  and  defend  the  cause,  b^*  the  rules  of  law 
and  customs  of  the  realm,"  innnediately  allerwards  subjoins,  *'and  more  neces- 
sary are  they  for  defence  upon  indictments  and  appeals  of  felony  than  npon other 
venial  causes."(r/*  And  the  judges  themselves  are  so  sensible  of  this  defect  that 

<•)  '2.  Jliiwk.  V.  C.  414.  of  the  cixU'  which  In  aswdly  attributed  to  tint  pviacv.  "  Ik 

(<>  »  Ill-it.  2uT.    'J  iliil.  P.  C.  iTi).  onifU  erimimtlibuM  rrl  cnpitalibti*  memo qutmt  nmuiliim: 

("iSf  iNNik  iii.  I •:!(?•  :t('4.     r>ut  In  nwro  comnii^iniiii  of  i/uia  imfiaritatui  tttatim  permfn/ii^  ame omni  ftfUmt^r*^ 

fSaolilfil i very  IM>  ('f/#v*  1*1111  U' uwarihtl,  llmuiili  lln'CiMirt  m:iy  tiiii.     In  utiit  oMMtbtif  pi4t$t  H  tifl^t  uti  c-mnli>'.'*    tM 

t/n-  It  HUM  i-nltTU  new  iuiiii-1  to  \>f  ntiiruitl  mtUinUr.  4  lu^l.  tliix  cimsilium,  1  vuncv>iv«',  aigniflM  iiuly  hh  ifc.jnrimrr.  tuA 

tii>.  4  St,  Tr  1'2S.    CiHikr'if  c:uh>.  th«*  pititio  o^tsilii  kKruvimtf  leavr.  Ut  imjvrl,  {wr*  K**  liL 

(«->'J  Uawk.  1'.  r.  4U(i.  ].ii(n>  'Jlo.)wliu>h  i*  not  alli.walile  in  any  crIaiJMl  |n«(» 

a  Sir  K<lw>ii4l  Cuke  (:)  lii^t.  I-'IT )  civet  nnotht-r  adilitioiMl  cutimi.    IhU  will  be  manllMt  liy  ouoiiinring  thto  U«  wok 

xvntttu  for  tliii*  rcfu-Hl, — **  li«><-;niM-  tli»'  •■vi(t«-iiri-  to  oon^ift  a  n  ciiiit»iii|turary  {•a»NiiO'  In  the  onthd  amttumirr  *4  N»«^ 

pri'Minvr  hlumlil  !•«■  m>  iimiiiri'si  as  it  o  iiIU  nut  In*  ((intra-  nmntly,  (rli.  bo,)  which  ^iH-aku  vf  inip«rlanc«a  In  pTweal 

diottii;"  wliioli  lord  .Ni.tiinptmin  i\ihfn  hiich  tft'-wani i  (it>-  ai-tiunii.    -  Ijirif  r'.  rrf  fmii  If  ijiinrf  ir  ■  n  fwirfif .  if  if 

olun-il  (3  St.  Tr.  I'^t)  wiw  tb«.'  uuly  K<>*>*i  n-iiMin  tliHt  cuuld  n  mjif  tU  tuy  amt^illrr,  i'H  hdrmitmdt;  H  (jta/ad  ii  $rtaru^ 

U'  Kivcn  Tor  it.  uinr.  H  prut  njfrr  It  /aid  dnmt  itt  ai  mmut."    <ir.  ••  k 

{fii^.'.i.  i  1.  KtnndH  ill  th«  Latin  tesL  (edit.  1UM.)  -  9»mi«rM  mvtm 

C  Kailirr  riirm>nH  the  JcMiit.  nn<i  Hftrr  liiin  t»i«hiip  Kllvm  f»i.ttf ,  itHttur  rt.pimdert;  d  kaMrit  UeaUittm  emumkmdt.§i 


nif  Kn^Iioli  LilHTty.  ii  Ci'm  h.ivc  iniii^'iniil  tliat  tlii*  lK>ii«'tit      r*'iuir'it:  hihito  uuItm  ooMtilia,  ddid  JUftmm   n^rv  f«t 
of  rt  iiiiM-1  to  iilioii  fur  thcui  wa>  tiitt  licniiii  to priMini'm  liy      urruMtut  fdJ" 
a  law  of  Jl<-n.  J.,  in«-ttning.  I  iin'-uiii<-,  cli:i|it«  r>  47  ami  4'h 


"  N»)\v  the  .statute  7  &  s  (ioo.  IV.  c.  2s.  jt.  :\  hn«  put  An  end  to  all  doubt  on  the  |»oinl, 

id  the  number  allowed  by  Uw  «luiU 
proceiHl  OS  if  no  such  cluulengt*  li«d 


liy  iiiaotin^  tliat  evt-ry  perfniptoiT  olialleiipe  heyontl  tlie  number  allowed  by  UW«1iaU 

be  i-ntircly  void,  and  tin.'  trial  of  the  oU'oiuUt  shall 


))een  made. — Stew  art. 


"  The  prisont-r  is  not  allowetl  eouiisel  to  jileud  hie*  cause  before  the  juiy  in  any  feJonj, 
whether  it  is  cajiital.  or  withhi  the  bi'in'lit  of  ele'rjiy:  nor  in  a  ease  of  |)etty  larveuy.  But 
in  uiisih'ineanours  tho  prisonor  or  dfffndant  is  aliowed  counsel  a«  in  civil  actions:  but 
evi'n  hciH'  the  defcndaiit  4'nnnot  Iiave  the  assistance  of  counsel  to  examine  the  witncMM 
and  reserve  to  himself  the  right  of  addressing  the  jury.  1  Ry.  ft  M.  C  C.  166.  3  C»m^ 
Uo. 
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they  never  scruple  to  allow  a  prisoner  counsel  to  instruct  him  what  qnestiona  to 
msk,  or  even  to  *ask  questions  for  him,  with  respect  to  matters  of  £Aet;  r^g^A 
for  as  to  matters  of  law  arising  on  the  trial,  they  are  entitled  to  the  asaist-  '- 
mnve  of  counsel.  But,  lest  this  indulgence  should  he  intercepted  by  superior  in* 
llucncc  in  the  case  of  statcHsriminals,  the  legislature  has  directed,  by  statute  7 
W.  III.  c.  3,  that  persons  indicted  for  such  high  treason  as  works  a  oormption  of 
the  hlood,  or  misprision  thereof,  (except  treason  in  counterfeiting  the  king's  ooId 
or  («eaU,)  may  make  their  full  defence  by  counsel,  not  exceeding  two,  to  be 
named  by  the  prinoner  and  assigned  by  tbe  court  or  judge:  and  the  same  indol- 
iHo.  )»y  statute  20  Geo.  II.  e.  30,  is  extended  to  parliamentary  impeachmtnts£oT 
i^\\  troanon  which  wore  excepted  in  the  former  act." 


C 


Till*  maxim  that  the  jud^e  ia  counsel  for  the  priBoner  signified  nothing  more  than  that 
the  ju(l^<*  nhall  take  caro  that  the  prisoner  does  not  suffer  from  the  want  of  counsel.  The 
ju'Ik'e  i-*  ooiinHoI  only  for  nublic  justice,  and  to  promote  that  olject  alone  all  his  inquiries 
aixl  attention  ought  to  t>e  directed.  Upon  a  trial  for  the  murder  of  a  mo/e  child,  the 
couii.«el  (or  the  nronecution  concluded  his  case  without  asking  the  sex  of  the  child ;  and 
the  judjfte  wouUl  not  permit  him  afterwards  to  call  a  witness  to  prove  it,  bat,  in  conse- 
quence of  the  omission,  he  directiHl  the  jury  to  acquit  the  prisoner.  But,  to  the  honour 
of  that  ju<l^e.  it  ought  to  be  stated  that  he  declared  afterwards  in  prirate  his  regret  for 
his  oinduct.  Tliin  case  is  well  remembered;  but  it  ought  nerer  to  be  died  but  with 
rei»r«'bation. — Christian'. 

^  .\n<l  «u'o  further,  a^  to  the  allowance  and  assigning  of  counsel,  1  Chitt.  C.  L.  2d  ed.  407 

to  41  1. ClIITTV. 

I'lMtn  the  trial  of  is.«ues  wliicli  do  not  turn  upon  the  question  of  guilty  or  not  guilty, 
but  u|H)n  c<»Ilateral  factM.  prisoners  under  a  capital  charse,  whether  for  treason  or  felony, 
alvi.i\^  \v.!««  e!ititle<l  to  the  full  a.'*si«tance  of  counsel,    tost.  232,  242, 

It  1-  v«ry  extraordinary  that  the  law  of  Kn^land  should  have  denied  the  assistance  of 
rruTj-tl  wli.n  it  is  wanletl  most, — vi/..,  to  deleiul  the  life,  the  honour,  and  all  the  proj>erty 
"t  af»  indi\  i'huil.  It  is  the  extens  on  of  that  maxim  of  natural  eouity,  that  every  one 
fli.ill  Ih'  li.ard  in  Iji-i  own  eaii^e.  that  warnints  the  admission  of  hired  advocates  in  courts 
of  )u«»tiee:  tor  there  is  inu<ii  greater  ine<|uality  in  the  j>owers  of  explanation  and  per- 
•ii.t-  on  in  tlie  natural  state  of  the  human  mind  than  when  it  is  improved  by  education 
i»nd  exiHTit'nee.  Anion^r  professional  men  of  established  character,  the  difference  in 
tneir  «kili  and  man.ii:eni<  nt  is  iienerallv  so  inconsiderable  that  the  decision  of  the  cause 

•  *  ft 

d.  |-n  i-  only  uiM>n  the  superiority  of  the  justice  in  the  resj»octive  cases  of  the  litigating 
p.ir !.••*.  H«  n<"e  t)i»'  praeti.-e  ot"  an  atlvo<*ate  is  altsolutely  necessary  to  the  a<lministration 
"t  MiK-tan:i:il  justiee.  An  hoiKKirable  barrist«'r  will  never  misstate  either  law  or  facts 
H.r.un  lii-  <i\vn  kr»o\vh'dg«' :  hut  he  is  justitietl  in  ur>;ing  any  argument,  whatever  may  be 
ii>  "All  o]  iniMii  ot  the  ><»Iitlity  <>r  justness  of  it.  which  he  may  think  will  promote  the 
int.T'  -t-  «>;  li5-  t  lient  :  tor  rea-<oning  in  courts  of  justice  and  in  the  ordinary  affiurs  of 
i:s  -Idoiii  adnii?>  of  L'e  ini*  trica!  demonstration  ;  but  it  )iap|>ens  not  unfrequently  that 
tie  -aine  afi/iinient  whuli  apj  ear>»  sophi^^try  to  one  is  sound  logic  in  the  mind  of  another; 
ait  1  e\«iy  day  V  e\]  erien<  e  proves  that  the  opinions  of  a  judge  and  an  sdvocate  are  often 
<i..n:j.tneally  o|,|M.vit,'.  Many  eir<um>tanees  may  otvur  which  will  justify  or  comftel  an 
ir:i;\  I  dual   int  nih.  r  of  tiie  pi<»fe-.'-ion  to  refuse  the  defence  of  a  j>articular  client ;  but  a 

•  a  i-.-  ran  hardly  he  <  oneeived  wliiih  ought  to  be  rejected  by  all  the  bar;  for  such  a  con- 

•  lu-  I  ill  the  |.ro:«'^si(,n  would  exeite  so  strong  a  prejudice  against  the  f>arty  as  to  render 
h.ni  in  a  gr^at  degree  ron<len)ned  before  his  trial.  Let  the  circumstances  against  a 
I  ri^^rier  U'  ever  >o  atroiious,  it  is  still  the  duty  of  the  advocate  to  see  that  his  client  is 

•  '>MV!<  t'd  aerordiiiL'  to  thovc  ruh's  and  forms  whi<di  the  wistlom  of  the  legislature  has 

•  •la*  l.*ii»  d  a-  tile  I.est  protection  of  the  liU»rty  antl  the  security  of  the  subject.     But  the 

•  <  iidu'  t  "t  (•.nn-»l  in  tiie  pio^reution  of  eriminals  ought  to  be  very  different  from  that 
HI,  .  h  >  r..j'ur.d  froiM  iheui  in  «  ivil  actions  or  wlien  they  are  engaged  on  the  side  of  a 
jr- ijer:  in  the  latter  ca-e-  they  are  the  mlvo<*att»s  of  their  client  only,  and  speak  but 
f  .  i,:-  in-trii-  tiMU  and  |»ernii--ion  :  in  the  former  they  are  the  ailvocates  of  public  justice, 
'  r.  t-.  -f«-.ik  ni.»r«'  proft-v^ionally.  they  are  tlie  a«ivtH'ati^s  of  the  king,  who  in  all  criminal 
jr— •  iiti'-n-  I'  tlie  representative  of  tlie  p«'ople:  and  l»oth  the  king  and  the  country 
ijju-t  U-  iM-ttt  r  -ati-tied  with  the  acquittal  of  the  inn(xvnt  than  with  the  conviction  of 
:•<•  ^\,ni\.  llenee  in  all  »  riininal  pro^^'cution-*,  esp«H'ially  where  the  prisoner  cmn  hare 
ji<»i*.nn*«l  to  plead  tor  him.  a  hamster  is  as  much  Iwmnd  to  disclose  all  those  circum- 
»7an'  •'•*  to  the  jury,  and  to  reason  upon  them  as  fully,  which  are  favourable  to  the 
pr'.*on»r,  as  th<Mf  whieh  are  hkely  t<t  supp<irt  the  pros4H*ution. 

Wiien  tlii*^  note  w.ls  written,  tiie  editor  was  not  aware  that  the  general  obeenratkMia 
ryiiiLauu^i  in  it  were  sanetioned  by  so  great  authorities  as  Cicero  and  Pan^tiua. 
Cicero  makes  the  4liritin<  lion  that  it  is  the  duty  of  the  judge  to  pursue  the  truth. 
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The  doctrine  of  evidence  upon  pleas  of  the  crown  is  in  most  respects  the  same 
as  that  upon  civil  actions.  There  are,  however,  a  few  leading  points  wherein,  by 
several  statutes  and  resolutions,  a  ditterence  is  made  between  civil  and  criminal 
evidence. 

First,  in  all  cases  of  high  treason,  petit  treason,  and  misprision  of  treason,  bv 
statutes  1  Edw.  VI.  c.  12,  and  5  &  (5  Edw.  VI.  c.  11,  two  lawftil  witnesses  are  re- 
quired to  convict  a  prisoner;  unless  he  shall  willingly  and  without  violence  con- 
fess the  same.  By  statute  1  &  2  Ph.  and  M.  c.  10,  a  further  exception  is  made 
to  treasons  in  counterfeiting  the  king's  seals  or  signatures,  and  treasons  con- 
cerning coin  current  within  this  realm:  and  more  particularly^  bye.  11,  the 
offences  of  importing  count ei'feit  foreign  money  current  in  this  kingdom,  and 
impairing,  counterfeiting,  or  forging  any  current  coin.  The  statutes  8  &  9  W. 
^Q"-- 1     111.  c.  25,  and  15  &  *U\  (xeo.  II.  c.  28,  in  their  subsequent  extensions 

^'-'  of  this  species  of  ti'cason,  do  also  provide  that  the  offenders  may  be  in- 
dicted, arraigned,  tried,  convicted,  and  attainted  by  the  like  evidence  and  in 
such  manner  and  tbrm  as  may  be  had  and  used  against  offenders  for  counter 
feiting  the  king's  money.  But,  by  statute  7  W.  III.  c.  3,  in  prosecutions  for 
those  treasons  to  which  that  act  extends,  the  same  rule  (of  requiring  two  wil- 
nesses)  is  again  enforced ;  Avith  this  addition,  that  the  confession  of  the  prisoner, 
which  shall  countervail  the  necessity  of  such  proof,  must  be  in  open  court.  In 
the  construction  of  which  act,  it  hath  been  holden(a)  that  a  confession  of  the 
prisoner  taken  out  of  court,  before  a  magistrate  or  person  having  competent 
authority  to  take  it,  and  proved  by  two  witnesses,  is  sufficient  to  convict  him  of 
treason.  But  hasty,  unguarded  confessions,  made  to  persons  having  no  each 
authority,  ought  not  to  be  a<lmittcd  as  evidence  under  this  statute.  And  in- 
deed, even  in  cases  of  felony  at  the  common  law,  they  are  the  weakest  and  most 
suspicious  of  all  testimony;  ever  liable  to  be  obtained  by  artifice,  false  hopes, 
promises  of  favour,  or  menaces;  seldom  remembered  accurately,  or  reported  with 
due  precision ;  and  inca))able  in  their  nature  of  being  disproved  by  other  negi- 
tive  evi<lence.**  By  the  same  statute,  7  AV.  III.,  it  is  declared  that  both  wit- 
nesses must  be  to  the  same  overt  act  of  treason,  or  one  to  one  overt  act  and  the 
other  to  another  overt  act,  of  the  same  species  of  trea8on,(6)  and  not  of  distinct 
heads  or  kinds;  and  no  evidence  shall  be  admitted  to  prove  any  overt  act  not 

(«)  FwU  240-244.  (*)  See  St.  Tr.  U.  144.    Vortar,  Sft. 

but  it  is  ))erniittod  to  nn  advocate  to  urge  what  has  only  the  Remblance  of  it.  lie 
says  hi^  would  not  have  vonturod  him«olf  to  have  advanced  this  (especially  when 
he  was  writing  u]>on  ]>hiIos()p}iy)  if  it  had  not  also  been  the  opinion  of  the  grtvest 
of  the  stoios,  Panii^tius.  ^^Judlcis  est  ifcmjyer  in  eausis  ventm  seifui ;  patroni  nonnun^iuam  rfri' 
simile,  ctiam  si  minus  sit  vrntm  (/rfhufcre:  fjuotl  scrihcre  { praato'tim  aim  de  phiiaaapkid  tmberem) 
nnn  inu/tTnn,   nisi  idem  placcrct   f/ravissimo  stoicorum   Panatio,"     CSff.  de  Off,  lU>,  2,  c.  14. — 

ClIRlJiTIAX. 

And  now  this  valuable  privilogf^  ha<«  been  extended  to  all  persons  accused  of  felooy, 
by  Stat.  (')  ^  7  W.  IV.  v.  114,  by  wliich  it  is  enacted  that  all  persons  tried  for  felonies  shall 
be  admitted,  after  the  close  of  the  ease  for  the  prosecution,  to  make  full  answer  sod 
defence  tlieroto,  ))y  counsel  learned  in  the  law,  or  by  attorneys  in  courts  where  attorneys 
I)ractise  as  counsel. — Stewart. 

'*  It  st.Hins  to  ))e  now  clearly  established  that  a  free  and  Toluntaiy  confession  by  a 
person  ae<use(l  of  an  otfeiure,  whether  made  before  his  apprehension  or  after,  whether 
on  a  judicial  examination  or  wWvv  commitment,  whether  reduced  into  writing  or  not, — 
in  short,  that  any  voluntary  <'onfessioii  made  by  a  prisoner  to  any  person,  at  any  time  or 
l)laee, — is  strong  evidence  against  him.  and,  if  satisfactorily  proved,  sufficient  to  convict 
without  any  corro)>o rating  circunistanr4>.  But  the  confession  must  be  voluntary,  not 
ohtaine<I  hy  improper  influence,  nor  <lrawn  from  tlic  prisoner  by  means  of  a  threat  or 
l)romise;  for,  however  slight  the  i>romise  or  thrt^at  may  have  been,  a  confe«sion  so 
ohtaine<l  cannot  be  received  in  evidence,  cm  account  of  the  uncertainty  and  doubt 
whetlier  it  was  not  madt»  ratlier  from  a  motive  of  fear  or  of  interest  than  from  a  sentv  of 
guilt.  Phil.  Kv.  8(>.  Tlie  prisoner's  statement  must  not  bo  taken  upon  oath,  and,  if  be 
h:us  Immmi  sworn,  it  cannot  he  received  in  evidence.  A  confession  is  evidence  only 
against  the  person  confessing, — not  against  othen*,  although  they  are  prored  to  be  hit 
accomplices.    Seo  Phil.  Kv.  c.  5,  s.  5,  and  the  authorities  there  ooUocted  on  tliif  ralgaeL 

CUITTV. 
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expressly  laid  in  the  indictment."  And  therefore,  in  Sir  John  Fenwick's  case, 
in  k\u*r  \Villiam*8  time,  where  there  was  but  one  witness,  an  act  of  parHament(c) 
wax  made  on  purpose  to  attaint  him  of  treason,  and  he  was  exeeated.(<f)  Bat 
in  almost  every  other  accusation  one  positive  witness  is  sufficient.  Baron  Mon- 
leM^uieu  lays  it  down  for  a  rule(e)  tnat  those  laws  which  condemn  a  man  to 
death  in  any  casfj  on  the  deposition  of  a  single  witness,  are  fatal  to  liberty;  and 
he  addn  this  reason,  that  the  witness  who  affirms,  and  the  accused  who  denies, 
make  an  equal  balance :(/)  there  is  a  necessity  therefore  to  call  *in  a  r*o^ 
third  man  to  incline  the  scale.  But  this  seems  to  be  carrying  matters  ^ 
t(x>  far;  for  there  are  some  crimes  in  which  the  very  privacy  of  their  nature  ex- 
cludes the  posHibility  of  having  more  than  one  witness:  must  these,  therefore, 
escape  uripuniHlied}'  Neither  indeed  is  the  bare  denial  of  the  person  accused 
equivalent  to  the  positive  oath  of  a  disinterested  witness.  In  cases  of  indict- 
ments for  |R»rjury  thin  doctrine  is  better  founded ;  and  there  our  law  adopts  it : 
for  one  witnenH  is  not  allowed  to  convict  a  man  for  perjury;  because  then  there 
is  only  one  oath  against  another.(^)  In  cases  of  treason  also  there  is  the  ac- 
cused's oath  of  allegiance  to  counterpoise  the  information  of  a  single  witness; 
and  that  may  perhaps  be  one  reason  why  the  law  requires  a  double  testimony 
to  convict  him ;  though  the  principal  reason  undoubtedly  is  to  secure  the  sub- 
ject from  l)eing  sacriHced  to  fictitious  conspiracies,  which  have  been  the  engines 
of  pn^fli^^ate  and  crally  politicians  in  all  ages. 

S*H.-oniily,  though  from  the  reversal  of  colonel  Sidney's  attainder  by  act  of  par- 
liament, in  10S1),(A)  it  may  be  collected(i)  that  the  mere  similitude  of  hand- 
writinir  in  two  paiH»rs  shown  to  a  jury,  without  other  concurrent  testimony,  is 
nn  c'viilence  that  l>oth  wore  written  by  the  same  person;  yet  undoubtedly  the 
l<"»tiinony  ot*  witnossos,  \\v\\  ac'<}uainto<l  with  the  party's  hand,  that  they  believe 
lh»-  |»a|nr  in  <iUi'stion  to  have  been  written  by  him,  is  evidence  to  be  lell  to  a 
jury  .  ^." 

J  hinlly,  by  the  statute  21  Jac.  I.  c.  27,  a  mother  of  a  bastanl  child,  concealing 
itN  •leath.  must  prove  by  one  witness  that  the  child  was  bom  dead;  otherwise 
Mn  li  rniH  lahnent  shall  be  evidence  of  her  having  murdere<l  it. (A)** 

FMiirthly.  all  presumptive  evidence  of  felony  should  be  mlmitted  cautiously; 
l«»r  iIm-  law  Imlds  that  it  is  hotter  that  ten  guilty  pei"sons  escape  than  that  one 
iiiii'Miiit  sutler.  *And  Sir  Matthew  Hale  in  particular(/)  lays  down  two  r^oro 
rul«  •»  most  j»ru<lent  and  necessary  to  be  observed:  1.  Never  to  convict  a  *- 
\u:\\\  t»r  Hitalini^  the  i^oodsot'a  |»erson  unknown,  merelv  because  he  will  give  no 
a-  <  Muni  1h»w  \\v  camo  hy  ihcm,  unless  an  actual  felony  be  proved  of  such  goods; 
.iii'l.  1.  Ntvor  to  convict  any  |»erson  of  murder  or  manslaughter  till  at  least  the 
ImmIv  Im«  liiund  (load;  on  aooount  of  two  instances  he  mentions  where  persons 
wt'vx'  t  xt  <  iilnl  tiir  the  munlir  of  others  who  were  then  alive  but  missing. 

La-'iiy,  it  was  art  antiont  ami  oommonlv-received  pnictice(in)  (derived  from 
tin-  .  i\  il  law,  and  whi<h  also  to  this  day  obtains  in  the  kingdom  of  France)(n) 
tliut  a^  «  onn>»rl  was  not  allowed  to  any  prisoner  accused  of  a  capital  crime,  so 
li'itht  r  r»honl<i  ho  ho  sutl'orod  to  exculpate  himself  by  the  testimony  of  any  wit- 
i.f -^i-s  And  thonloro  it  <losorves  to  be  remembered  to  the  honour  of  Mar)'  1., 
wIh»-.o  iarly  sviitimrnts,  till  her  marriage  with  I'hilip  of  S|min,  seem  to  have 
Ut-n  humane  arxl  gonorous, )('))  that  when  she  app<Mnted  Sir  Kiehard  Morgan 

•  M.'   ^w   in   r  4.  ci««  rtM*.  *n.  17 1«.    81.  Tr.  t1.  ».    Urvr^  mm,  43.  ITtl 

•  '       Ir     r    4*  Um.I    -.Tvt.      Urntry't  CAiM,  A.».  KM.     4  Iktfr.  Mi. 

•  -J     I.    '     \ii.  r    3.  (•)  Si»  pt«r  Iv*. 

'  I-.  J'  .   11  («,  1  lui.  r.  o.  aw. 

t  \     ^l  .1    l>».  (■•  St   Tr   i.  ptxtim. 

•  -t   Tr.  «i.i   471  (•>I>>»auil   I'uUl   Law.  b.  UL  C  I.  MualM^.  Sp.  L.  b.  sslx. 

•  J  II    »k    »•  «     Ul.  c.  II. 

-  L.  r  1   rrr«:..tr«  .  a.^.  \.r«.  l«V.n)      St   Tr.  It   4.V1.     Frmn-  Ci  Sv  |>«i(«  17. 


''  \\\  'i  k  •♦  Vi<'t.  c.  .M.  wh«M«'  tli«'  ovort  art  is  an  attempt  to  ii\jure  the  person  of  the 
►'•v»T'*.K"'  *  "'onvir'tinn  may  Im-  Im-I  on  tin'  sam«»  ovidtMux*  a;*  if  the  prinoner  were  chargisi 
mith  niurhr:  m*  that  in  llu-*  ra^f  />/  •  wit ne«* .•»«•'*  aro  not  rf»quiri*tl. — STnr.\»T. 

^'  Btit  th«^  proof*  of  luimlvM  iiin;:  is  not  ovidt-nco  in  hi^h  treitaon  unltMa  the  papers  are 
found  lu  thi*  cust^wly  of  ilif  pnsoinT.     1  Uurr.  (>44. — C'hriiitian. 

"  K-'i^-aU'd,  hy  4;J  (ieo.  1 1 1,  c.  .'>S,  which  i^  also  reiHMded,  by  9  Qeo.  IV.  c.  31. — ClilTTT, 
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chief  justice  of  tbo  common  picas  she  enjoined  him,  <Hhat  notwithstanding  the 
old  eiTor,  which  did  not  admit  any  witness  to  speak,  or  any  other  matter  to  I* 
heard,  in  lavour  of  the  adversary,  her  majesty  being  party;  her  highiies^'s  plea- 
sure was  that  whatsoever  could  be  brought  in  favour  of  the  subject  should  he 
admitted  to  be  heard,  and,  moreover,  that  the  justices  should  not  persuade  them- 
selves to  sit  in  judgment  otherwise  for  her  highness  than  for  her  subject "(;>) 
Allerwards,  in  one  particular  instance,  (when  embezzling  the  queen's  military 
stores  was  made  felony  by  statute  81  £iiz.  c.  4,)  it  was  provided  that  any  person 
impeached  for  such  felony  **  should  be  i*eceived  and  admitted  to  make  any  lawful 
proof  that  he  could,  by  lawful  witness  or  otherwise,  for  his  discdiarge  and  de- 
fence;** and  in  general  the  courts  grew  so  heartily  ashamed  of  a  doctrine  so 
**M^0 1    ui^i*<^2i»oiiA^l^  ^^^  oppressive  that  a  practice  was  ^gradually  introduced 

-'  of  examining  witnesses  for  the  prisoner,  but  not  upon  oath;(7)  the  con- 
sequence of  which  still  was,  that  the  jury  gave  less  credit  to  the  prisoner's  evi- 
dence than  to  that  produced  by  the  crown.  Sir  Kdward  Coke(r)  protests  veiy 
strongly  against  this  tyrannical  practice ;  declaring  that  he  never  read  in  any 
act  of  parliament,  book-case,  or  record,  that  in  criminal  cases  the  party  aceoKd 
should  not  have  witnesses  sworn  for  him,  and  therefore  there  was  not  so  nioeh 
as  sci  fit  ilia  juris  against  it.(s)  And  the  house  of  commons  were  so  sensible  of 
this  absurdity  that,  in  the  bill  for  abolishing  hostilities  between  England  and 
Scotland,(/)  when  felonies  committed  by  Englishmen  in  Scotland  were  ordeivd 
to  be  tried  in  one  of  the  three  northern  counties,  they  insisted  on  a  clause,  and 
carried  it(t/)  against  the  efforts  of  both  the  crown  and  the  house  of  lords,  against 
the  pnictice  of  the  courts  in  England,  and  the  express  law  of  Scotlaud,(tP)  **tbat 
in  all  such  trials,  for  tiie  better  discovery  of  the  truth,  and  the  better  information 
of  the  consciences  of  the  jury  and  justices,  there  shall  be  allowed  to  the  party 
arraigned  the  benetit  of  such  credible  witnesses  to  bo  examined  upon  oath  as 
can  be  produced  for  his  clearing  and  justification."  At  length,  by  tne  statute? 
W.  III.  c.  3,  the  same  measure  of  justice  was  established  throughout  all  the 
realm  in  cases  of  treason  within  the  act:  and  it  was  afterwards  declared,  by 
statute  1  Anne,  s.  2,  c.  9,  that  in  all  cases  of  treason  and  felony  all  witnesses  /or 
the  ])ns(>ner  should  be  examined  upon  oath,  in  like  manner  as  the  witnesses 
against  him. 

AVhen  the  evidence  on  both  sides  is  closed,  and  indeed  when  any  evidence 
hatli  boon  given,  the  jury  cannot  be  discharged  (unless  in  cases  of  evident  ne- 
cessity)(j:)  till  tlio}'  have  given  in  their  verdict;*  but  are  to  consider  of  it,  and 
dolivor  it  in,  with  the  same  forms  as  upon  civil  causes;  only  they  cannot,  in  a 
criminal  case  which  touches  life  or  member,  give  a  privy  verdict*(y)  Bat  the 
ju<lges  may  adjourn  while  the  jury  are  withdrawn  to  confer,  and  return  to  re- 
ceive the  vordict  in  open  court.{r)  And  such  public  or  open  verdict  maybe 
♦3611     ^^^***^''  general,  guilty,  or  not  guilty;  ♦or  special,  sotting  forth  all  the 

-I  circumstances  of  the  case  and  praying  the  judgment  of  the  court, 
whether,  for  instance,  on  the  facts  stated,  it  bo  murder,  manslaughter,  or  no 
crime  at  all.  This  is  whore  thoy  ^oubt  the  matter  of  law,  and  therefore  rAooM 
to  leave  it  to  the  dotormination  of  the  court;  though  thoy  have  an  unquestion- 
able  right  of  dotormining  ui»on  all  the  cii'cumstances  and  finding  a  general  ver- 
dict, if  thoy  think  propor  so  to  hazard  a  breach  of  their  oaths:  and  if  their 
vordict  be  notoriously  wi'ong,  thoy  may  be  punished  and  the  verdict  set  anide 
by  attaint  at  the  suit  of  the  king,  but  not  at  the  suit  of  the  prisoncr.(a)  But 
the  ]>ractice  horotofore  in  uso  of  fining,  imprisoning,  or  otherwise  punishing 

(P)  noIliiifCNh.  1112.    St.  Tr.  i.  72.  (»}  (Vm.  Janr.  4  Jmw.  1607. 

(Y)  2  i:iii«tr  147.    Cn>.  Cir.  2U2.  («)  Cu.  Utt.  227.   3  ImC.  lia   VM.  V.  QoaMTS  ^n»  IDL 

(»•)  3  IiHt.  79.  17 W. 

(•)  ^'(•<'  iilmi  2  Uttl.  V.  C.  2Sa,  aiul  bis  summar}-.  2*34.  {9}  2  Hal.  P.  0.  300.    S  HmvIc.  P.  C  48i. 

{*)  Stat.  4  Jac.  I.  c.  1.  (>.  .1  St.  Tr.  731.   4  SL  Tr.  SI,  ttft,  4M. 

(•)  Omi.  J<iur.  4,  6, 12, 13.  lo.  29,  30  Juno,  10l>7.  (•)  2  Hal.  V.  C  3ia 


*It  in  now  settled  tlmt  when  a  criniinnl  triol  runs  to  such  a  length  as  it  oannot  bs 
concluded  in  one  day,  the  court,  hy  it.s  own  authority,  may  ac^oaTn  till  the  Best 
ing :  but  the  jury  must  bo  somewliere  kept  together,  that  thflj  maj  ' 
cation  but  with  each  other.    Stone's  case,  0  T.  K.  527.— CaaisnAir. 
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jnrorw,  merely  at  the  discretion  of  the  court,  for  finding  their  yerdiot  coniranr 
to  the  direction  of  the  judge,  waa  arbitrary,  unconstitutional,  and  illegal^  and  fa 
treated  as  such  by  Sir  Thomas  Smith  two  hundred  years  ago;  who  accoanted 
**Bueh  doings  to  be  very  violent,  tyrannical,  and  contrary  to  the  liberty  and 
custom  of  the  realm  of  England/ '(^)  ^^r,  as  Sir  Matthew  Hale  well  observea,(^) 
it  would  bo  a  most  unhappy  case  for  the  judge  himself  if  the  prisoner's  fate  de- 
pendtMl  upon  his  directions:  unhappy  also  for  the  prisoner;  tor,  if  the  judge's 
opinion  must  rule  the  verdict,  the  trial  by  jury  would  be  useless.  Yet  in  many 
inHtancos{//)  where,  contrary  to  evidence,  the  jury  have  found  the  prisoner 
guilty,  their  verdict  hath  been  mercifully  set  aside  and  a  new  trial  granted  by 
tho  court  of  king's  bench;  for  in  such  case,  as  hath  been  said,  it  cannot  be  set 
right  by  attaint.  But  there  hath  yet  been  no  instance  of  granting  a  new  trial 
where  the  prisoner  was  acquitted  upon  the  first.(<?)" 

If  the  jury  therefore  find  the  prisoner  not  guilty,  he  is  then  forever  quit 
and  (iis<-)iarged  of  the  accuHation,(a)  except  he  be  appealed  of  felony  within  the 
time  limited  by  law.  And  upon  such  his  acquittal,  or  discharge  for  want  of 
♦pn^Heeution,  he  shall  be  immediately  set  at  large  without  payment  of  r^oao 
any  fee  to  the  gaolcr.(e)  But  if  the  jury  find  him  guilty,(/)  he  is  then  *■ 
said  to  be  convicted  of  the  crime  whereof  he  stands  indicted;  which  conviction 
may  aeerue  two  ways, — either  by  his  confessing  the  offence  and  pleading  guilty, 
or  bv  his  hein^  found  so  by  the  verdict  of  his  country'. 

\\  hen  the  oti'ender  is  thuH  convicted,  there  are  two  collateral  circumstances 
that  immediately  ariHe.  1.  On  a  conviction  (or  even  upon  an  ac*quittal  where 
thert*  was  a  reasonable  ground  to  prosecute,  and  in  fact  a  bona  fide  prosecution) 
for  any  irrand  or  petit  larceny  or  other  felony,  the  rejisonable  expenses  of  prose- 
cut  i-n.  an«i  also,  it'  the  pr<»se<Mitor  be  j>oor,  a  eoniponsation  for  his  trouble  and 
\i*^'^  oi  time,  are,  l>v  statutes  'J;')  (ieo.  II.  e.  i\i\  and  18  (Jeo.  III.  c.  IIK  to  l>c 
alI<»A»  <1  liini  out  of  the  eounty  st<»ck.  if  he  petitions  the  judije  ft)r  that  ]>urpose; 
aril.  I»\  >tatute  11  (ieo.  11.  c.  o,  explained  by  the  same  statute,  (IH  (nH>.  III.  c. 
!!♦..  ail  jMi-^ons  a|>jK'arini^  uj)on  reeot^nizanee  or  suhjuvna  to  give  evi<lenco, 
uIm  !'.♦'»•  any  indiriimnt  he  juvt'erred  or  no,  and  as  well  without  eonvietion  as 
witL  IT.  art'  tiititU'l  to  l>o  paiii  their  charges,  with  a  further  allowance  (if  ]>oor) 
Imp  til.  ir  tPMil»l('  an«l  loss  of  time. '^  li.  On  a  eonvietion  of  larceny  in  particular, 
til.-  j»j--"(Ulor  shall  have  restitution  of  his  gocnls,  by  virtue  of  the  statute  21 
li«  i!    \  111    e.  W.-^     For  hy  the  eonnnon  law  there  was  no  restitution  of  g<x>ds 

'    •      t     -<      un  iiw. /.."..  0   1.  '•    Stat.  14  <;.-<>.  HI.  r  Un. 

'.>I><1  '/In  the   Konuin  rrptihlic.  when  tb»  prisnorr  wa*  eno- 

'    :   I    «           I    .1  .»i« -.  hW.    St   Tr.  X.  41»V  Tit  t«sl  .if  (inr  t«|>iLAl  «ftucr  \>y  hU  jailie«*^  U**  li»nn  »»f 

'     .    "    ^<       I'   *     IkL  |'ri>ii,)un«-iPK    tlmt   c«»iiTirtion    wa«    MmwHhinic    pftvlLAflj 

'I           V  i   '  >w  111  •.11.  )i  r,-\«.>  only  )|i«<  h.ir):«>«  him  frr'tn  ilch<  Ate, — n<>t  thai  h**  wa«  Kuilly.  hat  that  b«*  bad  mii  l«ea 

:t-  -*         .     >i-  r    tut   ii>t  ii  .III  til''    -Jkiii'-  K  ■  i»*;t;i.>ii.     yf.  i-i><>iii;li  u|>i>ti  hts  guarU: — "  j^arum  carisat  ruittmr."  Kc«(aa, 


N  >  ?,.  'v  t!ul  c.ui  1m'  iir.mt.Ml  in  civi*'**  nl"  felony  or  tie.i>on.  (Rex  v*.  Minvl)ey.  G  T.  R. 

♦  ."  ini  '•'•  1'.  ll»-i.  }l'».  n.  l«.  : '  l>ut  in  <Ni«*e>  of  niisiii'tnt'aiiour  it  is  ontirelv  <lisert»tion- 
ar\  111   til 'i!t  \vij.ilM'r  ili«'V  will  ^nant  or  retus*'  a  new  trijil.     Id.  ibid.     A  new  trial 

•  .irn  t.  II  '.'••IP  i;il.  )»•  L'laijtr  I  nn  tin*  part  of  the  |»rost»cutor  after  the  <lefenilant  h*L-»  been 
a  ■,  .  !'.•'!.  ♦•\-  II  tli<>U|:li  tli«'  v«'r«lirt  npiM'ars  to  b«'  apiinst  evitivnee.  Hut  it  seemn  to  be 
t:».  r  .  r.  r  <•]  inioii  tli.it  \vh«r«*  tin*  v«r«lu't  wjim  obtiiinod  I'V  the  fniu<l  of  the  defendant,  or 
.n  ..;,-.. lu  n.  .'  <»t  irr.'::iilarity  in  liis  |.ro<NMMlin^s.  us  by  keepin^^  back  the  pro«eoutor'8 
w  rt. •   n.  :.'1»<  liij;:  t«»  i.'iv»'  .iu«'  notuv*  of  trial,  li  \w\s  trial  may  be  granted.    1  Chitt. 

•  J  .  -  -    ;».  t'   II  •  n<«vv  all  r.j..;il' -1.  au«l  n«nv  provi'-ion'*  on  the  JMinie  »uV)ject  are  made, 

■^  {'.■  .  .!.«i.  In  7  A  ^  <i« «..  IV.  «•.  1*7  :  an«l.  by  7  A-  S  (J.-o,  IV.  e.  21*.  *.  .^7.  "to  encourage 
!:,.  }  -  .  i'l'ii  .-f  «'ll.  111.  r>."  it  I-  •'na<l«Ml  that  if  any  p<»r>on  guilty  of  any  felony  or 
T..  .  '  .  iii"ur  uH'lt  r  til. It  art  ill  -•.•alin;!.  takiiii:.  obti»ininjr.  or  oonviTting.  or  in  know- 
i:.:  T  •  .  ivin;:  any  rliatt.  1.  m  n«  v.  valuabl.*  >.«'Ourity,  or  other  pro|Krty  whiit>«oever, 
k  .  :  »  ,•  iti'JK  i»«l  f.-r  anv  su<li  .tl.  ?i.  .«.  by  or  on  tht»  b«'lialf  of  th»»  owner  of  the  property, 
f,r  !i  -  .  x.'.utor  or  ainniii-ti  it<  r.  an*!  mnviitiMl  tlnn'of.  in  s\\c\\  eas«»  the  pni|H»rty  nhall 
U-  r'-'-'H-l  t«»  tli«'  ow  n'T  or  h;-  i  .pi  .-ontatix  »• :  an»l  the  court  Ufor*' whom  any  i^uch 
j^r«-ii  -hall  bv  H,)  <-.>n\  !«t.  «l  -h  ill  ii.i\«»  powor  to  award  fnnn  time  to  time  writ«  of  re«ti* 
lutiMit  \**r  th»»  sai'l  pi.«ptrty.  <»r  to  nr«bT  th«»  n»stitutit>n  then»of  in  a  ^uninianr  manner: 
i»ro>.'b--«i,  that  if  ii  -iiall  appear  boloro  any  award  or  order  made  that  anr  valuable 
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upon  an  indictment,  because  it  is  nt  theeuit  of  the  king  on];;  and  Lbcrerotv  tl 
party  was  enforced  to  briug  an  appeal  of  robbery,  in  order  to  have  liis  gooi 
again. (^)  But,  it  being  coneidered  tlmt  the  party  prosecuting  the  offender  i^ 
indiutment  dei^ervee  to  the  full  as  oiueb  ent'ouragoment  as  he  who  prosecaU 
by  appeal,  this  statate  was  made,  which  onacta  that  if  any  person  be  i-onvicti ' 
of  larceny  by  the  evidence  of  the  party  robbed,  lie  shall  have  full  rp»ti(utii 
of  his  money,  goods,  and  chattels,  or  the  value  of  Iheni  out  of  the  otft-ndci' 
goods,  if  he  has  any,  by  a  writ  to  bo  granted  by  the  justices.  And,  Un- 
struction  of  thia  act  having  been  in  great  measure  contbrmable  to  tltc  law  d 
appeals,  it  has  therefore  in  practice  superseded  the  use  of  appeals  in  brceilj 
For  instance :  as  formerly  upon  appeals,(AJ  so  now  upon  iudictmonta  of  larrco] 
■3631    *'^'^  writof  ruaiitution*shall  reach  thu  goods  so  stolen,  notwithstandiq 

-*  the  property(t)  of  them  is  endeavoured  to  he  altered  by  sale  in  marlta 
overt-(A)  And  though  this  may  seem  somuwhat  hard  upon  tlio  buyer,  vcl  \' 
rule  of  law  is  that  "8]polinius  dtbet,  ante  omnia,  restitui,"  especially  wht-n  ho  J 
used  all  the  diligence  m  his  power  to  convict  the  felon.  And,  since  the  ease  a 
reduced  to  this  hard  necessity,  that  either  the  owner  or  the  buyer  most  sntfer, 
the  law  prefers  the  right  of  the  owner,  who  has  done  a  meritorious  act  by  par- 
suing  a  tclon  to  condign  punishmout,  to  the  right  of  the  buyer,  whose  meni  i« 
only  negative,  that  he  has  been  guilty  of  no  unfair  transaction."  And  it  is  new 
usual  for  the  court,  upon  the  conviction  of  a  fi'lon,  to  order,  without  any  writ, 
immediate  restitution  of  such  goods  as  are  brought  into  court  to  be-  made  lutlic 
several  prosecutors.  Or  else,  secondly,  without  such  writ  of  restitution,  iho 
party  may  peaceably  retake  his  goods,  wherever  he  happens  to  &id  l]ii-ui,.0 
unless  a  new  property  be  fairly  acquired  therein.  Or,  lastly,  if  the  felon  be 
convicted  and  pardoned,  or  be  allowed  his  clergy,  the  party  robbed  may  brioj 
his  action  of  trover  against  him  for  his  goods  and  recover  a  satisfaction  in 
damages.  But  such  action  lies  not  before  prosecution,  lor  so  felonies  would  t« 
made  up  and  healed  ;(in)  and  also  recaption  is  unlawful,  if  it  be  done  «iili 
intention  to  smother  or  compound  the  larceny,  it  then  becoming  tbo  keinaiu 
ofTeneo  of  thefVbote,  as  was  mentioned  in  a  former  cbapter.(n) 

It  is  not  uncommon  when  a  person  is  convicted  of  a  uisdemconour  whid 
principally  and  more  immediately  affects  some  individual,  as  a  battery,  un- 
prisonmeut,  or  the  like,  for  the  court  to  permit  the  defendant  to  speak  mth  tii 
*3641    P'''^^^'^'^  'before  any  judgment  is  pronounced,  and,  if  the  proMfuter 

J  declai'oa  himself  satisfied,  to  inQict  but  a  trivial  punishment.  Thi*  i» 
done  to  reimburse  the  prosecutor  his  expenses,  and  malce  liim  some  print* 
amends,  without  the  trouble  and  circuity  of  a  civil  action.  But  it  snrvly  iki 
dangerous  practice;  and,  though  it  may  bu  intmsted  to  the  prudence  and 


Beeuritj  shall  have  been  toim  file  paid  or  diwharged  by  some  |)erson  or  body  mrfcnl 
liitblo  to  the  jiayment  thereof,  or,  beinf:  a  ne^otiiilile  instrument,  shidl  have  Ikva  bi 
,/ti/«  token  or  received  by  transf<?r  or  delivery,  by  some  person  or  bmty  outponte.  fiir< 
just  and  valuable  censiileration,  without  any  notioe,  or  without  any  reasonalilii  n 
'  suspect,  that  the  same  lisd  by  any  felony  or  misdemennour  been  stoleu,  tidcen,  o(il 
or  converlpd  aa  aforesaid,  in  suoh  case  the  court  shall  not  award  or  order  the  r^Iitntll 
of  aueh  eeeurilf. 

The  proviso  m  this  clause  seems  to  be  new;  and  the  enacting  part  of  it  i 
very  important  altfinitionH  in  the  law,  as  the  former  aet  of  parliament  axt«D<ted  tmlj 
cases  of  ))rosecuIions  of  thieves,  and  not  rec^ivHrs.  and  did  nut  include  [irD|Hnj  lust  1 
falsi!  prelenn>s  or  by  other  misdemeanours. — Chittt. 

**It  should  eeem  that  the  side  in  market-overt  in  a  bona  JUn  purri,   ---  •    - 
original  Inking  nnd  Iho  atlainder  of  the  felon  dws  oia-riite  a  sort  .'^ 
of  the  property,  for  the  owner  can  only  sue,  for  the  viiiiieof  thoftooil- 
aession  of  them,  at  or  ufler  conviction;  in  the  intvrvul  tli(>y  are  iioi  \'. 

original  owner,  but  of  Ihu  vendee:  anii  if  that  vendee  dispose  of  Uniu  ;.  . 

tliuugli  with  notice  of  (be  felony,  he  is  not  liable.  Itarwooil  «.  Smith,  'i  V  |{.  ;_ . 
does  tiie  statute  extend  to  goods  obtained  from  the  owner  merely  by  bmaA  « 
larceny . — Co  uaai  Doa. 
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cretion  of  the  judges  in  the  superior  courts  of  record,  it  ought  never  to  be 
allowed  in  local  or  inferior  jurisdictions,  such  as  the  quarter  sessions,  where 
prc>!«ecutions  for  assaults  are  by  this  means  too  frequently  commenced  rather 
lor  private  lucre  than  for  the  great  ends  of  public  justice.  Above  all,  it  should 
never  be  sutfered  where  the  testimony  of  the  prosecutor  himself  is  necessary  to 
convict  the  defendant,  for  by  this  means  the  rules  of  evidence  are  entirely  sub> 
verted :  the  prosecutor  becomes  in  effect  a  plaintiff,  and  yet  is  suffered  to  bear 
witness  tor  himself.  Nay,  even  a  voluntary  forgiveness  by  the  partv  injured 
ou^ht  not  in  true  policy  to  intercept  the  stroke  of  justice.  <<  Tnis,  says  an 
elegant  writer,(o)  who  pleads  with  equal  strength  for  the  certainty  as  for  the 
U/ttty  of  puuinhment,  *'  may  be  an  act  of  good  nature  and  humanity,  but  it  is 
contrary  to  the  good  of  tlie  public.  Por,  although  a  private  citizen  may  dis- 
|K*nfH)  with  satisfaction  for  his  private  injurv,  he  cannot  remove  the  necessity 
of  public  example.  The  right  of  punishing  beloni^s  not  to  any  one  individual 
in  particular,  but  to  the  society  in  general,  or  the  sovereign  who  represents 
that  Hociety :  and  a  man  may  renounce  his  own  portion  of  this  right,  but  he 
cannot  give  up  that  of  others." 


CHAPTER  XXVIII. 
OF  THE  BENEFIT  OF  CLERGY. 


"Aftkr  trial  aixi  conviction,  the  jiui^inent  of  the  court  regularly  r^onr 
follows,  unlrss  su^|)cii<lc<l  or  arrested  by  koiuo  intervening  circumstance,     *• 

•  •I  which  the  prin(i|Kil  is  the  benefit  nf  iUrijy ;  a  title  of  no  small  curiosity  as  well 
li^  u^c,  an<l  <MiHcrhinj^  which  I  shall  ihcrct'oiv  inquire:  1.  Into  its  original,  and 
\\\v  various  imitations  which  this  privile«;e  of  clergy  has  sustained.  1.  To  what 
|M  pMiiis  it  is  to  he  allowed  at  this  day.  3.  In  what  cases.  4.  The  consequences 
of  allowiiiix  it. 

I  i'leriry.  the  pnrilt'fium  rhriralr^  or,  in  common  speech,  the  benefit  of  clergy^ 
liad  It**  orii^iiial  Iruin  the  jmous  rci^ard  paid  by  Christian  princes  to  the  church 
i:i  it-*  iiitant  state,  and  the  ill  use  which  the  |>o|>ish  ecclesiastics  soon  made  of 
t'lat  piouH  rei^ard.  The  exeiu|)tions  which  they  granted  to  the  chun*h  were 
iriiKijialiy  ot  two  kinils  :  1.  Kxeni)>tion  ot  fthirts  consecrated  to  religious  duties 
In  Mil  irnnmal  arrests,  which  was  the  titundation  of  sanctuaries.  2.  Exemption 
•  r  the  furious  ot  cleri^ynien  from  criminal  process  before  the  sei'ular  judge  in  a 
:•  X  |)arti(uhir  cases,  which  was  the  true  original  and  meaning  of  the />ra*(7^^iiim 

li  It  the  cleriry,  increasiiiir  in  wealth,  power,  honour,  number,  and  interest, 
'  .  j.iii  Hoon  to  si«t  up  foi*  themselves;  and  that  which  they  otitaininl  by  the 
r  i'.»;ir  ot  tiie  civil  i^overnment  they  now  claimed  :ts  their  inherent  right,  and  as 
:■»  'rii^ht  ot' ijje  hii^hest  nat ure,  indefeasihie,  and  ^'i/rr' f//r</io.(«i )  By  their  r**jf^» 
'  AU'U'i  thent'oiv  and  constitutions  thev  en<leavouiv<l  at,  and  where  they  ^ 
r.j-  !  with  ea^y  priiico  ohtaiiuMl,  a  va>t  extension  of  these  exemptions,  a^  well  in 
r- .rard  to  the  <'riiiu's  theni^^elves,  td' which  the  list  became  quite  univerHal,(ft)  as 
-'.  n*:^ard  to  the  |»er**ons  exemjited,  amon:^  whom  were  at  length  comprehended 
r,  't   only  every  little  suhordinate  olticer  heloni^ing  to  the  church  or  clergy,  but 

♦  vi  II  manv  that  were  t<>tallv  lavnu'ii. 

•  •  • 

In  Kiii^land,  howrvi-r,  alihoui^h  the  u-^urpations  of  the  pope  were  very  many 
.ifi  i  t^rievous  till  IKiirv  the  Ki:^hth  entirely  exterminated  his  supremacy,  yet 
a  total  cxem|)lion  of  the  cleri^y  troni  se<iilar  jurimliction  could  never  bo 
t'loroiiirhly  etfected,  thouL^h  otien  endeavoured  hy  the  clergy  :(c)  and,  therefore, 
t^  »U;;h  the  ancient  pnrdtjmm  rhro-iih'  was  in  ^nme  capital  cases,  yet  it  was  not 

•    Ttk-  |»nn«n»*J  •rfiim^nt  uj^-u  wl.i,li  tli  r  f..iin  \-*\  tiiia  {^}  KoUw.  1*1. 

tt'hm  w%»  lh*t  trti  of  Nrjp!un\  ••  T'>»i.  h  ii  •«   niloe 
<lo  lu/  pri>|»b«ta  uo  Lktrm."    ketlw.  l^l. 
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universally^  allowed.  And  in  those  particular  cases  the  use  was  for  the  bishop 
or  ordinary  to  demand  his  clerks  to  be  remitted  out  of  the  king's  courts  as  sood 
as  they  were  indicted:  concerning  the  allowance  of  which  demand  there  wa^ 
for  many  years  a  great  uncertainty  ;(</)  till  at  length  it  was  finally  settled  id 
the  reign  of  Henry  the  Sixth  tliat  the  prisoner  should  first  bo  arraigned,  and 
might  either  then  claim  his  benefit  of  clergy,  by  way  of  declinatory  plea,  or 
after  conviction^  by  way  of  arresting  judgment.  Ihis  latter  way  is  most  asaallj 
practised,  as  it  is  more  to  the  satisfaction  of  the  court  to  have  the  crime  pre- 
viously ascertained  by  confession  or  the  verdict  of  a  jury;  and  also  it  is  more 
advantageous  to  the  ])risoner  himself,  who  may  possibly  be  acquitted  and  so 
need  not  the  benefit  of  his  clergy  at  all. 

Originally  the  law  was  held  that  no  man  should  bo  admitted  to  the  privilege 
jijor.--!     of  clergy  but  such  as  had  the  *habitum  et  tonsuram  clericaJem,(e)    But  in 

^  -I  process  of  time  a  much  wider  and  more  comprehensive  criterion  wis 
established ;  eveiy  one  that  could  read  (a  mark  of  great  learning  in  those  dajs 
of  ignorance  and  her  sister  superstition)  being  accounted  a  clerk  or  dericvs,  and 
allowed  the  benefit  of  clerkshij),  though  neither  initiated  in  holy  orders  nor 
trimmed  with  the  clerical  tonsure.  But  when  learning,  by  means  of  the  in- 
vention of  printing  and  other  concurrent  causes,  began  to  be  more  generallj 
disseminated  than  formerly,  and  reading  was  no  longer  a  competent  proof  of 
clerksjjip  or  being  in  holy  orders,  it  was  found  that  as  many  laymen  as  divines 
were  admitted  to  the  pricileyium  clericale;  and  therefore,  by  statute  4  Hen.  VII. 
c.  18,  a  distinction  was  once  more  drawn  between  mere  lay  scholars,  and  clerks 
that  were  really  in  orders.  And  though  it  was  thought  reasonable  still  to  miti- 
gate the  severity  of  the  law  with  regard  to  the  former,  yet  they  were  not  put 
uj)on  the  same  footing  with  actual  derg}',  being  subjected  to  a  slight  degree  of 
])unishnient,  and  not  allowed  to  claim  the  clerical  privilege  more  than  once. 
Accordingl}',  the  statute  directs  that  no  pei*son  once  admitted  to  the  benefit  of 
clergy  shall  be  admitted  thereto  a  second  time  unless  he  produces  his  orders: 
and,  in  order  to  distinguish  their  persons,  all  laymen  who  are  allowed  this  privi* 
lege  shall  be  burned  with  a  hot  iron  in  the  brawn  of  the  left  thumb.  This  dis- 
tinct ion  between  learned  laymen  and  real  clerks  in  orders  was  abolished  fori 
time  bv  the  statutes  2K  lien*!  VIII.  c.  1  and  82  Hen.  VIII.  c.  3;  but  it  is  held<^) 
to  have  been  virtually  restored  by  statute  1  Edw.  VI.  c.  12,  which  statute  also 
enacts  that  lords  of  ]iarliament  and  peers  of  the  realm,  having  place  and  voice 
in  parliament,  may  have  the  benefit  of  their  peerage,  equivalent  to  that  of  clergy, 
for  the  first  oll'enee,  (although  they  cannot  i*ead,  and  without  being  burned  in 
the  hand,)  for  all  oti'ences  then  clcrg}'able  to  commoners,  and  also  for  tb< 
crimes  of  house-breaking,  highway-robber}',  horse-stealing,  and  robbing  ol 
churches.' 
*;'tK^l         *'^fter  this  burning,  the  laity,  and,  Iwforo  it,  the  real  clergy,  weredi* 

'  ^  charged  from  the  sentence  of  the  law  in  the  king's  court,  and  delivers 
over  to  the  ordinary,  to  l>e  dealt  with  according  to  the  ecclesiastical  canons 
AV hereupon  the  ordinary,  not  satisfied  with  the  proofs  adduced  in  the  protaw 

(•'•JU.l.  P.(\.'^T.  OnotKAft.    SHaLP.asrft. 

if)  11  III.  :;T-J.    M.  rari-i,  A.l>.  ll*')0.    .Sf  IkhiIc  I.  ivip»  24. 


{ 


'  riH'ii  tho  conviction  of  the  diiclitss  of  Kingston  for  bigamy,  it  was  aimed  by  tb 
uttonicy-^eiuTal  Thurlow  iliat  ]HM>ri>.s>es  were  not  entitled,  by  I  £dw.  VI.  o.  l£  like  peen 
to  tli«'  ]>rivil«';ie  of  ]K'era;:e:  liut  it  was  the  unnnimous  opinion  of  the  jndMS  uuit  i 
KMMvs^  convict t'< I  ol'  a  cl<  r.L'yabIc  I'clony  ou;;ht  to  be  immediately  diftchanced  withou 
'cin;:  Inn-ncd  in  the  liaixl,  or  wiilunit  bcin^  liable  to  any  imprisonment.  11  H.  St.  1^ 
*J(U.  It'  the.  (Uiclicss  had  hecn  adniittctl,  like  n  coniinonor,  only  to  the  benefit  of  cler|g 
burning  in  the  lianil  at  that  time  could  not  have  boon  dispensed  with.  The  argiunon 
was  that  the  privilege  of  ))Ocra>;(>  was  only  an  extension  of  the  benefit  of  elcrgy,  aiM 
thcrcfoi'i'  granted  only  to  tliose  wlio  wore  or  might  l>o  entitled  to  that  benefit;  bat  ■•  n 
female — ]ieeress  or  connnoner — at  that  time  wa8  entitled  to  the  benefit  of  elergy,  loi 
was  not  the  intention  of  the  legislature  to  grant  to  nny  female  the  privilege  of  peetagf 
And  in  my  o)>ini<tn  the  argument  of  the  attorney -general  Li  much  more  oontlBcing  aiM 
satisfactory,  as  a  legal  demonstration,  than  the  arguments  of  thir  frminroi  Ott  IImoIIm 
i»ide,  or  the  reunions  stated  for  the  02)inions  of  the  judges.^-GBITTr. 
b))2 
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Kcular  court,  set  himself  ronnally  to  work  to  make  a  purgation  of  the  offender 
by  a  now  canonical  trial;  although  he  had  been  previously  conTict«d  by  his 
coBDtry,  or  perhaps  by  his  own  confession.f/)  This  trial  was  held  betbr«  the 
bishop  in  pcnwn  or  his  deputy;  and  by  a  jury  of  twelve  clerks:  and  there,  first, 
the  party  hirosoir  was  required  to  make  oath  of  his  own  innocence;  next,  there 
waa  to  bo  the  osth  of  twelve  compurgators,  who  swore  they  believed  he  spoke 
the  truth ;  then  witnewcB  were  to  be  examined  upon  oath,  bnt  on  behalf  of  the 
prisoner  only;  and  lastly,  the  jury  were  to  brins  in  their  verdict  upon  oath, 
which  uBuslly  acquitted  the  pnsoner;  Otherwise,  if  a  clerk,  he  was  degraded  or 
put  lo  ponBn(-c.(y)  A  learned  judge,  in  the  beginning  of  the  last  centnry,(A) 
remarkN  uitli  much  indignation  the  vast  complication  of  perjnry  and  saboma- 
tioD  erf  pcrjurj'  in  this  soTenin  farce  of  a  roock  trial;  the  witnesses,  the  compuiv 
^tont,  and  tlie  jury  being  all  of  them  partakers  in  the  gailt :  the  delinqaent 
party  also,  though  convicted  before  on  the  clearest  evidence,  and  conscions  of 
[lis  own  oHenco,  yet  was  permitted  and  almost  compelled  to  swear  himself  not 
ftnilty:  nor  was  the  good  bishop  himself,  under  whose  countenance  this  scene 
of  wickcdnoHS  was  daily  transact«d,  by  any  means  exempt  from  a  share  of  it. 
And  yet  by  this  purgation  the  party  was  restored  to  his  credit,  his  liberty,  his 
lands,  an<l  bin  capacity  for  purchasing  afresh,  and  was  entirely  made  a  new  and 
■n  inn<K'ent  man. 

-tinijnloiis  prostitution  of  oaths  and  the  forms  of  justice,  in  the  almost 
itcquittal  of  felonious  clerks  by  purgation,  was  the  occasion  that,  upon 
louit  and  'notorious  circumstances  of  guilt,  the  temporal  conrta  raodn 
t  trust  the  ordinary  with  the  trial  of  the  offender,  but  delivered  l 
iin  (III'  cunvicti'd  clerk,  abnqxie  piirgatione  farienda :  in  which  situation 
oiitivict  could  not  niiiki.'  purgation,  but  wiii*  to  conliuuo  in  prison 
c.  :iTiil  wnx  iinn[Nilik'  of  ii<(|iiiriiig  any  personal  properly  or  rewiving 
solliis  Uiiidf,  uulisM  llie  liiiig  should  ploano  to  pardon  him.  Both  these 
fjur-.-s  were  in  some  lit-j^ree  t'Xe^'plionulile;  the  latter  being  perhaps  too  rigid, 
I"  ilie  loriiu'r  «;is  jircHJurtive  of  tlie  most  ulmndoncd  pt'rjury.  As,  therefore, 
ili.— .■  tiimk  triiih  iiHik  their  rise  from  fuftious  and  popish  tenctn,  tending  lo  ex- 
fmpi  "lie  pint  111'  ilie  iiiition  fi'.ni  llie  general  municipal  law,  it  l>connie  high 
urne.  u'lieii  itie  reliu'niatiiin  wiis  thoroughly  established,  lo  aboliifb  so  vain  and 

Ai  ■  '■i-.liii^'lv.  ilie  sdiiiiic  ot'  IH  EVii..  c.  7  enacts  that,  for  ihc  avoiding  of  such 
t-^-;iir>.  -  iiiid";ilni-.ei.,  iilU-r  iln>  .itlViuler  hiis  been  allowed  Ins  clergy,  ho  shall  not 
U  i.iiviTeil  111  the  iiriliimrv  ii-*  lonuerlv;  l>ut.u|Hin  sueh  allowance  and  burning 
:,  1',.'  i.:iii<l.  Ill'  HJiall  liii'lliwitli  he  en'liirged  ami  delivered  out  of  prison;  with 
jr  ■■-  :•  ■  iliiit  the  .iii<li;c  iiiav.  il'  lie  thinks  til.  coniinue  the  offender  in  gaol  for  any 
tiri).  r...t  .sieed'nii;  a  VeaV.  .\ii.l  thus  the  htw  continuifl  for  alrovo  a  century 
01.^.:.  r-  .1.  .■\ie]it  (Mily  iliiil  the  .■.latiili'  i>r  lil  Jac.  I.  c.  H  allowed  that  women 
".',■...  (■■■I  ■•>  -irii|>iii  liLceeuies  under  the  value  of  ten  shillings  should  (not  pro- 
[.-:i  fi:iv  llic  lieiielit  <■]'  el.Tirv.  lor  tliev  Wen.'  not  called  ujxm  lo  n'ad  ;  but)  be 
i:r'.-\  :ri  the  hand  iiiid  \vliii>)H'd.' stocked,  iir  iniprisontnl  tor  any  time  not  ex- 
'-'..:..'  a  y.  :>i-  And  a  Hrniiar  iii.iiilu^ence,  by  the  sin  lutes  3  &  4  W.  and  M.  c. 
'•  u:.-i  1  \  -'  \V.  and  .M  e.  :;4.  \v:is  extended  ti'>  women  guilty  of  any  clergj-able 
[■|.,<.v  wL:it-<>.'ver;  »'h.i  »-.-i'e  allowed  oiiee  to  claim  the  benefit  of  the  ttatutt. 
:<•  ilk-  iiiainnr  ii-;  iiieii  [ui^lit  claim  the  henetil  of  cleryy.  and  to  he  discharged 
■11- ri  \-vM,j-  l.iinii-l  in  tlie  liand.  aiiil  iniprisoned  liirany  litoe  not  exceeding  a  year, 
1 1.-  i.iiiii-l.nifiit  III'  hiiniijiir  ill  I  he  h.iiul.  W'\i\-i  loutid  inctfeclual,  was*also  r.a^A 
.Liii.'ed.  hy-taliite  |0.\  U  \V,  I II  e.  i;;i.  itil..  Imrniii:,' in  the  most  visible  <■  ^'" 
ban  1.1'  the'letl  ■•hrtk  neare-'t  the  ti«-«i\  but,  xiieh  an  iiiilelihle  stigma  being  found 
[■y  experience  t"  rt-nd.T  cilVcnilors  desjienite.  this  provisinn  was  n.'pealed  about 
•^reii  vi-ars  atlerwunN,  liy  statute  .'i  Anne.  e.  il,  aii<l  till  that  ]K'ri(>d  all  women, 
■II  r--.*rs  of  fiarlianient.  and  peeresses,  and  all  m,ilc  commoners  who  could  read, 
«ere  di»<.-harge<l  in  all  chrgyiihli'  felonies;  the  males  absolutely,  if  clerks  in 
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orders;  and  other  commonerfly  both  mule  and  female,  upon  bianding;  and  peen 
and  peeresses  without  branding  for  the  first  offence;  yet  all  liable,  (exceptiug 
peers  and  peeresses,)  if  the  judge  saw  occasion,  to  imprisonmont  not  ezceedini; 
a  year.  And  those  men  who  could  not  read,  if  under  the  degree  of  peerage. 
were  hanged. 

A  tier  wards,  indeed,  it  was  considered  that  education  and  learning  were  do 
extenuations  of  guilt,  but  quite  the  reverse;  and  that,if  the  punishment  of  death 
for  simple  felony  was  too  severe  for  those  who  had  been  liberaiiy  instructed,  it 
was,  a  fortiori,  too  severe  for  the  ignorant  also.  And  thereupon,  by  the  same 
statute,  5  Anne,  c.  6,  it  was  enacted  that  the  benefit  of  clergy  snonld  oe  granted 
to  all  those  who  were  entitled  to  ask  it,  without  requiring  them  to  read  03' war 
of  conditional  merit.'  And  experience  having  shown  that  bo  very  nniverMl  a 
lenity  was  frequently  inconvenient,  and  an  encouragement  to  commit  the  lower 
degrees  of  felony,  and  that,  though  capital  punisliments  were  too  rigorous  tur 
these  inferior  ott'eneos,  yet  no  puniKhment  at  all  (or  next  to  none)  waa  as  mnch 
too  gentle,  it  was  further  enacted,  by  the  same  statute,  that  when  any  person  id 
convicted  of  any  theft  or  larceny,  and  burned  in  the  hand  for  the  same,  according 
to  the  antient  law,  he  shall  also,  at  the  discretion  of  the  judge,  be  committed  to 
the  house  of  correction  or  public  workhouse,  to  be  there  kept  to  hard  laboorlbr 
any  time  not  less  than  six  months  and  not  exceeding  two  years;  with  a  power 
of  infiicting  a  double  confinement  in  case  of  the  party's  escape  from  tbe  fir»t 
And  it  was  also  enacted,  by  the  statutes  4  Geo.  I.  c.  11,  and  6  Geo.  I.  c.  2^^  that 
'*'3711  ^^'^^^  ^^y  P<^i^^^  shall  be  convicted  of  any  larceny,  ^either  grand  or 
^  petit,  or  any  felonious  stealing  or  taking  of  money,  or  goods  and  chat- 
tels, either  from  the  person  or  the  house  of  any  other,  or  in  any  other  manner, 
and  who  by  the  law  shall  be  entitled  to  the  benefit  of  clergy,  and- liable  only  to 
the  penalties  of  burning  in  the  hand  or  whipping,  the  court,  in  their  discretion, 
instead  of  such  burning  in  the  hand  or  whipping,  may  direct  such  offeadcn  to 
be  transported  to  America  (or,  by  the  statute  19  Geo.  III.  c.  74,  to  any  other 
parts  beyond  the  seas)  for  seven  years;  and  if  they  return,  or  are  seen  at  larjse 
in  this  kingdom,  within  that  time,  it  shall  be  felony  without  benefit  of  cleri^r. 
And  by  the  subsequent  statutes,  IG  Geo.  II.  c.  15,  and  8  Geo.  III.  c.  15,  many 
wise  provisions  are  made  for  the  more  speedy  and  effectual  execution  of  the  laws 
relating  to  transportation,  and  the  conviction  of  such  as  transgress  them.  Bot 
now,  by  the  statute  19  Geo.  III.  c.  74,  all  ofienders  liable  to  transportation  may 
in  lieu  thereof,  at  the  discretion  of  the  judges,  be  employed,  if  males,  [except  in 
the  case  of  petty  larceny,]  in  hard  labour  lor  the  benefit  of  some  public  naviga- 
tion ;  or,  whether  males  or  females,  may  in  all  cases  be  confined  to  hard  labour 
in  certain  penitentiary  houses,  to  be  erected  by  virtue  of  the  said  act,  for  the 
several  terms  therein  specilied.  but  in  no  case  exceeding  seven  yeara;  witha 
)0\ver  of  subsequent  mitigation,  and  even  of  reward,  in  case  of  their  cood  be- 
laviour.  But  if  they  escape  and  are  retaken,  for  the  first  time  an  addition  of 
three  years  is  made  to  the  term  of  their  confinement;  and  a  second  escape  it 
felonj'  without  benefit  of  (•lerg}^ 

In  forming  the  plan  of  these  ])enitentiary  houses,  the  principal  olgects  have 
been,  by  sobriety,  cleanliness,  and  medical  assistance,  by  a  roffular  series  of  la* 
hour,  by  solitary  confinement  during  the  inter\*al8  of  work,  and  by  due  religiooi 
instruction,  to  ])reserve  and  amend  the  health  of  the  unhappy  oflTendera,  to  insra 
them  to  habits  of  industry,  to  guard  them  from  pernicious  company,  to aecastom 

'The  statute  onaots  that,  if  a  person  convicted  of  a  clergyable  oflfonce  sAaO prtnt^ 
hmcfil  of  this  act,  1k>  shall  not  Ik*  n><{uire<l  to  read,  but  shall  be  taken  to  be,  and  puiiiiJi<<d 
us,  a  clerk  convict.  II once  persons  convicted  of  manBlMishteni,  bi|^mies,  and  fimpU 
grand  htrcenics,  kv.  arc  still  asked  what  they  have  to  say  why  judgment  of  death  should 
not  he  )>ronounccd  upon  thcni.  And  they  are  then  told  to  Kneel  down  and  pray  ths 
benefit  of  the  statute.  It  wouM  )»erha]>s  have  been  more  consistent  with  the  dignity  of 
a  court  of  justice  to  have  ^ninted  the  benefit  of  clergy  without  requiring  an  nnnerfMi? 
form,  the  meanin;:  uf  which  very  few  comprehend.  And  if  the  prisoner  should  ohrf^ 
uatf^ly  refuse  to  pray  the  lN>nelit  of  Die  Htatute,  it  seems  to  be  an  unaToMable  confr 
quenco  that  the  Judge  must  pronounce  sentence  of  death  npoo  him^— Gkmr. 
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them  to  Bcrioos  reflection,  and  to  teach  them  both  the  principles  and  practice 
of  every  Chnstian  and  moral  duty.  And  if  the  whole  of  this  plan  be  properiy 
executed,  and  its  defects  be  timely  supplied,  there  is  reason  to  hope  that  sach  a 
reformation  may  be  ^effected  in  the  lower  classes  of  mankind,  and  such  r^ja 
a  gradual  scale  of  punishment  be  affixed  to  all  gradations  of  guilt,  as  ^  ^ 
may  in  time  supersede  the  necessity  of  capital  punishment  except  for  very  atro- 
eioas  crimes. 

It  is  also  enacted  by  the  same  statute,  19  Greo.  III.  c.  74,  that,  instead  of  bum* 
lag  in  the  hand,  ^which  was  sometimes  too  slight  and  sometimes  too  disgraeeibi 
a  punishment,)  tne  court  in  all  clergyable  felonies  may  impose  a  pecuniary  flnSi 
or  (except  in  the  case  of  manslaughter)  may  order  the  offender  to  be  onoe  or 
oliener,  out  not  more  than  thrice,  either  publicly  or  privately  whipped;  such 
private  whipping  (to  prevent  collusion  or  abuse)  to  be  inflicted  in  the  jpresenoe 
of  two  witnesHCs,  and,  in  case  of  female  offenders,  in  the  presence  of  females 
only.  Which  fine  or  whipping  shall  have  the  same  conseqaenoes  as  buraing  in 
the  hand;  and  the  offender  so  fined  or  whipped  shall  be  equally  liable  to  a  sob* 
•eqnent  detainer  or  imprisonment. 

In  this  state  does  tlie  benefit  of  clergy  at  present  stand;  very  considerably 
different  from  its  original  institution:  the  wisdom  of  the  English  legislatore 
having,  in  the  course  of  a  long  and  laborious  process,  extracted,  by  a  noble 
alchemy,  rich  medicines  out  of  poisonous  ingredients,  and  converted,  by  gradual 
matatiouH,  wliat  was  at  first  un  unreasonable  exemption  of  particular  popish 
ecclesia^Htics  into  a  merciful  mitigation  of  the  general  law  with  respect  to  capital 
punishment. 

From  the  whole  of  this  detail  we  may  collect,  that  however  in  times  of  igno* 
ranco  atui  j»uj>orstition  that  monster  in  true  policy  may  for  a  while  subsist,  of  a 
IhkJv  of  men  residing  in  the  bowels  of  a  statu  and  yet  independent  of  its  laws; 
yet.  when  learning  and  rational  religion  have  a  little  enlightened  men's  mimls, 
Hotii'ly  can  no  longer  endure  an  absurdity  so  gross  as  must  destroy  its  very 
fundamentals.  For,  b}'  the  original  contract  of  government,  the  price  of  pro- 
tection by  the  united  force  of  individuals  is  that  of  obedience  to  *the  r^o^o 
united  will  of  the  community.  This  uniteil  will  is  declared  in  the  laws  ^ 
of  the  land;  and  that  united  force  is  exerted  in  their  duo  and  universal  exe- 
cution. 

II.  I  am  next  to  inquire  to  wliat  persofu^  the  benefit  of  clergy  is  to  be  allowed 
it  thin  dav  ;  and  this  must  be  chietiv  collected  from  what  has  oeon  observed  in 
the  preceding  article.  For,  upon  the  whole,  we  may  pronounce  that  all  clerks 
in  onJers  are,  without  any  branding,  and  of  t*ourse  without  any  transportation, 
finr.  or  whip|>ing.  (lor  those  are  only  substituted  in  lieu  of  the  other,)  to  bead- 
riuttod  to  this  privilege  and  immediately  discharged;  and  this  as  oilen  as  they 
otfi-nd  ( < )  Again,  all  lords  of  parliament  and  peers  of  the  realm  having  place 
ind  voice  in  parliament,  by  the  statute  1  Edw.  VI.  c.  12,  (which  is  likewise  held 
to  extend  to  |>eeresses,  )(A )  shall  be  discharged  in  all  dergj'able  and  other  felo- 
hiK^  provide<l  for  by  the  act,  without  an}'  burning  in  the  hand  or  imprisonment^ 
or  other  punishment  substituted  in  its  stead,  in  the  same  manner  as  real  clerks 
convict;  but  this  is  only  for  the  first  olfence.  Lastly,  all  the  commons  of  the 
realm  not  in  orders,  whether  male  or  female,  shall  for  the  first  offence  be  dis- 
charge<l  of  the  capital  |>unishment  of  fehmies  within  the  benefit  of  clergy,  upon 
being  burned  in  the  hand,  Nvhi|>ped,  or  fined,  or  suffering  a  discretionary  imprison- 
m**nt  in  the  common  gaol,  the  house  of  correction,  one  of  the  penitentiary  bouseS| 
or  in  the  jjlaces  of  labour  for  the  benefit  of  some  navigation;  or,  in  cam)  of  lar- 
ceny, u|H>n  being  transj)orte<i  for  seven  years,  if  the  court  shall  think  proper 
It  hath  been  said  that  Jews,  and  other  infidels  and  heretics,  were  not  capable 
of  the  benefit  of  clergy  till  after  the  statute  5  Anne,  c.  G,  as  being  under  a  legal 
incapacity  for  orders. (/)  Hut  I  much  question  whether  this  was  ever  ruled  for 
law  since  the  reintroduction  of  the  Jews  into  England  in  the  time  of  Oliver 
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*^74.l  Cromwell.  For,  if  that  were  the  case,  the  Jews  are  *Btill  in  the  same 
J  predicament,  which  every  day's  experience  will  contradict:  the  statute 
of  queen  Anne  having  certainly  made  no  alteration  in  this  respect;  it  only  di*- 
pensing  with  the  neoessity  of  reading  in  those  persons  who,  in  case  they  coolil 
read,  were  before  the  act  entitled  to  the  benefit  of  their  clergy. 

III.  The  third  point  to  be  considered  is,  for  what  crimes  the  privilegium  deriailf 
or  benefit  of  clergy  is  to  be  allowed.  And  it  is  to  be  observed  that  neither  in 
high  treason,  nor  in  petit  larceny,  nor  in  any  mere  misdemcanonm,  it  was 
indulged  at  the  common  law;  and  therefore  we  may  lay  it  down  for  a  rule  that 
it  was  allowable  only  in  petit  treason  and  capital  felonies,  which  for  the  most 

fart  became  legally  entitled  to  this  indulgence  by  the  statute  de  clero^  25  Edw. 
II.  St.  8,  c.  4,  which  provides  that  clerks  convict  for  treasons  or  felonies^  touch- 
ing other  persons  than  the  king  himself  or  his  i-oyal  majesty,  shall  have  the 
privilege  of  holy  church.     But  yet  it  was  not  allowable  in  all  felonies  what- 
soever; for  in  some  it  was  denied  even  by  the  common  law, — ^vi«.,  midiafh 
viarunif  or  lying  in  wait  for  one  on  the  highway;  depopulatio  agrarum,  or  de- 
stroying and  ravaging  a  country  ;(//i)  and  combv^io  domorum,  or  arson, — that  k 
the  burning  of  houses :(/!)  all  which  are  a  kind  of  hostile  acts,  and  in  w)me 
degree  border  upon  treason.     And,  further,  all  these  identical  crimes,  together 
with  petit  treason,  and  very  many  other  acts  of  felony,  are  ousted  of  clergy  hx 
particular  acts  of  parliament,  which  have  in  general  been  mentioned  under  the 
particular  offences  to  which  they  belong,  and  therefore  need  not  be  here  reca- 
pitulated.    Upon  all  which  statutes  for  excluding  clergy  I  shall  only  observe 
that  they  are  nothing  else  but  the  restoring  of  the  law  to  the  same  ligourul' 
capital  punishment  in  the  first  oftence  that  is  exerted  before  the  privikgrn 
cUricale  was  at  all  indulged,  and  which  it  still  exerts  upon  a  second  offence  in 
almost  all  kinds  of  felonies,  unless  committed  by  clerks  actually  in  orders.    Bot 
so  tender  is  the  law  of  inflicting  capital  punishment  in  the  first  instance  for  any 
inferior  felony,  that  notwithstanding  by  the  marine  law,  as  declared  in  statute 
**3""^1  ''^  if^-i^-  VIII.  e.  15,  the  benefit  of  clergy  is  not  allowed  in  ♦♦any  ca« 
'    ^  whatsoever;  yet.  when  offences  are  committed  within  the  admiralty- 
jurisdiction  which  would  be  clergyable  if  committed   by  land,  the  constant 
course  is  to  acquit  and  discharge  the  pinsoner.(o)*    And,  to  conclude  this  bead 
of  inquiry,  we  may  observe  the  following  rules : — 1.  That  in  all  felonies,  whether 
new-created  or  by  common  law,  clergy  is  now  allowable,  unless  taken  awayl'V 
express  words  of  an  act  of  ])arliament.(/))     2.  That  where  clergy  is  taken  avay 
from  the  principal,  it  is  not  of  course  taken  away  from  the  accessory,  unles.^h'? 
1)0  also  particularly  included  in  the  wonls  of  the  statate.(^)     3.  That  when  the 
benefit  of  clergA'  is  taken  away  from  the  offence^  (as  in  case  of  murder,  buggen". 
robbery,  rape,  and  Imrglarv,)  a  principal  in  the  second  degree  being  present, 
aiding  and  abetting  the  crime,  is  as  well  excluded  from  his  clergy  as  he  that  is 
principal  in  the  first  degree :  hut,  4.  That  where  it  is  only  taken  away  iVom  the 
person  commiifiiuj  the  ottence,  (as  in  the  case  of  stabbing,  or  committing  larceny 
in  a  dwelling-house,  or  privately  from  the  person,)  his  aider  and  abettors  are 
not  excluded,  through  the  tenderness  of  the  law,  which  hath  determined  that 
such  statutes  shall  be  taken  literally.(r) 

IV.  Lastly*  we  are  to  incjuire  what  the  consequences  are  to  the  party  of 
allowing  him  this  benefit  of  derg}'.  I  speak  not  of  the  branding,  fine,  whip- 
])ing,  imprisonment,  or  transportation,  which  are  rather  concomitant  Gondition» 
than  consequences  of  receiving  this  indulgence.  The  conseouencea  are  sach  a« 
afiect  his  present  interest  and  tiiture  credit  and  capacity,  as  having  been  once  a 
felon,  but  now  purged  from  that  guilt  by  the  privilege  of  clergy,  which  operates 
as  a  kind  of  statute  pardon. 

(-J  2  n:ii.  p.  r.  :^w.  ifi  2  n«i.  p.  a  sao. 

(»)  1  U  ii.  i\  r.  ;)4>-..  (f )  2  lUwk.  P.O.  aia. 

(•)  Mi.or.  Tor..    F(«t.  2S«.  (r;  1  Uml.  P.  C.  Ml.    FM.  SM^  SST. 


^  But  now,  by  39  Gch).  III.  c.  37,  ofionces  committed  on  the  high  aeaa  an  to  becoa* 
sidered  and  treated  in  the  same  manner  a«  if  committed  on  shora;  aad  aaa  tha  43  Qeoii 


III.  c.  113,  B.  G;  50  Geo.  111.  c.  27,  s.  3.— Cbitty. 
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And  we  may  observe,  1.  That  by  this  eonvictioD  he  forfeits  all  his  goods  to 
the  king,  which,  being  once  vested  in  the  crown,  shall  not  afterwards  be 
restored  to  the  offendor.(«)  **2.  That  after  conviction,  and  till  he  p^M^j 
receives  the  judgment  of  the  law,  by  branding,  or  some  of  its  sabsti-  ■- 
tutos,  or  else  is  pardoned  by  the  king,  he  is  to  all  intents  and  purposes  a  felon, 
and  subject  to  all  the  disabilities  and  other  incidents  of  a  felon.(^)  8.  That 
after  burning,  or  its  substitute,  or  pardon,  he  is  discharged  forever  of  that  and 
all  other  felonies  before  committed  within  the  benefit  of  clergy,  bat  not  of 
felonies  from  which  such  benefit  is  excluded :  and  this  by  statutes  8  Blis.  c.  4 
and  IS  Eliz.  c.  7.  4.  That  by  burning,  or  its  substitute,  or  the  pardon  of  it,  he 
in  restored  to  all  capacities  and  credits,  and  the  possession  of  his  lands,  as  if  he 
had  never  been  convicted.(u)  5.  That  what  is  said  with  regard  to  the  advan- 
tages of  commoners  and  laymen  sabsequently  to  the  baming  in  the  hand  is 
e<|ually  applicable  to  all  peers  and  clergymen,  although  never  branded  at  all,  or 
subjected  to  other  punishment  in  its  stead.  For  they  have  the  same  privileges 
without  any  burning,  or  any  substitute  for  it,  which  others  are  entitled  to  after 
il.(ir/ 


CHAPTER  XXIX. 

OF  JUDGMENT  AND  ITS  CONSEQUENCES. 

*\Vk  arc  now  to  coiiHider  the  next  stage  of  criminal  prosecution,  after  rmvjf^ 
trial  and  conviction  are  past,  in  such  crimes  and  misdemeanours  as  are  ^ 
citlicr  too  hii^h  or  t<K>  low  to  be  included  within  the  benefit  of  clergy,  which  is 
tliai  it\'  juiltjiiunt.  For  when,  upon  a  capital  charge,  the  jury  have  Drought  in 
ili«  ir  vcnlict  i^uilty,  in  the  presence  of  the  prisoner,  ho  is,  either  immediately, or 
at  a  convenient  time  soon  aller,  asked  by  the  court  if  he  has  any  thing  to  offer 
^^  liV  judiriMent  should  not  be  awarded  against  him.  And  in  case  the  defendant 
I  i'  loiind  iruilty  of  a  misdemeanour,  (the  trial  of  which  may,  and  does  usually, 
happen  in  his  ahsence,  after  he  has  once  appeared,)  a  capias  is  awarded  and 
i^Hiit-i]  to  hrini;  him  in  to  receive  his  judgment;  and,  if  he  absconds,  he  may  be 
pPM-^teuteil  even  to  outlawry.     But  whenever  ho  appears  in  person,  upon  either 

*•    2  M  •!.  p.  C  .1><*.  (•»  2  Hal.  P.  C.  WQ.    ft  R«p.  IIQ, 

.  •    u  r.  U  (UK  4V7.  (•)  2  Hal.  F.  C.  3»»,  9W0. 


^  Thf  variou<i  r^tatutes  luiMitioned  in  the  courite  of  this  chapter,  as  relating  to  benefit  of 
rl.-rijv.  h.i\»*  U't-n  «  itluT  e.\pre--sly  re|>oaKH|,  or  rendered  inoperative,  by  the  passing  of 
Ui*-  r«M  ♦nt  '•taiuto  7  »^  s  (\v<k  IV.  c.  2S;  s(»ot.  <>  of  which  enat^ti*  that  benefit  of  clergy  with 
r  -J--,  t  i<»  |»«'r-«»n-  eonviet«'d  of  fflony  shall  W*  ahoIishcKl,  but  that  nothing  therem  cod- 
ti  (P-^l  ^h.ill  |>r«'v«>i)t  th4\)<>ind<T  in  any  indictment  of  any  counts  which  might  have  been 
;  Mri'-d  iM'f. irr  th«*  pa«isini;  of  the  n<*t. 

>•*  ti<»n  7  uf  th«'  sjinie  statute  enact;*  that  no  person  convicted  of  felony  thall  toffor 
'i».»iii,  iiiil«'->  it  \>i-  for  soiii*'  fehmy  wliieh  was  excluded  from  the  benefit  of  clergy  before 
f'T  '>u  th«*  tir^t  day  ot  the  (then)  present  session  of  {>arliament,  or  which  has  been  or  ahali 
U-  in.id*-  pvini-*haltle  with  death  hy  some  statute  passed  after  that  day. 

T:i'-  '*'  <i>o.  IV.  e.  '2'k  entitled  "  .\n  act  for  d«>hning  the  rights  of  capital  oonTicts  who 
r.  .-iv.*  p.»rd«'!i,  and  of  convicts  after  having  been  punished  for  clergyable  felonies,  for 
till  mj  rh-rks  in  orders  on  the  sam«*  footing  with  other  persons  as  to  felonies,  and  for 
Lniiuuii  the  etfert  of  tlie  benefit  <)f  elergv,"  hft<i  previously  enacted,  by  section  1,  that  in 
<  i--  ot  fr«M*  pardons  the  prisoner's  discharge,  and  in  case  of  conditional  pardons  the 
jo-rfornianre  ot  the  eothlition.  sliould  have  the  etfect  of  a  pardon  under  the  grmi  seal; 
;.v  w  tion  '2.  that  offenders  eonviettMl  of  clergyable  felonies  enduring  the  punishment 
iMijud^ed.  <*ueh  punishment  sliould  have  the  eHVn't  of  burning  in  the  hand;  by  section 
;..  t}iat  <derkf>  should  be  liable  to  )»unishment  a.«  if  not  in  orders;  and,  by  section  4,  thai 
tbf  Hlhmance  of  the  U'liefit  of  elergy  to  any  |M*rson  who  should,  after  the  passing  of  that 
A«  t  ^*f  ctnvict*^!  of  any  felony,  sliould  not  render  the  person  to  whom  such  benefit  was 
mlloniii  dispuniithable  for  any  other  felony  by  him  or  her  committed  before  the  time  of 
*uch  allowance,  any  law,  custom,  or  usage  to  the  contrary  notwithstanding. -^}atTTT« 
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a  capital  or  inferior  conviction,  he  may  at  this  period,  as  well  as  at  his  arraig^n- 
ment,  oifcr  any  exccptiona  to  the  indictment  in  arrest  or  stay  of  judgment;  as 
for  want  of  sufficient  certainty  in  setting  forth  either  the  person,  the  time,  tlie 
phico,  or  the  offence.  And  if  the  objections  be  valid,  the  whole  proceedings  shall 
DC  net  aside;  but  the  party  may  be  indicted  again. (a)  And  we  may  take  notice, 
1.  That  none  of  the  statutes  of  jeofails y(b)  for  amendment  of  errors,  extend  to 
indictments  or  proceedings  in  criminal  cases;  and  therefore  a  defective  indict- 
ment is  not  aided  by  a  verdict,  as  defective  pleadincrs  in  civil  cases  are.  2.  That 
j,.o-r/»i     in  favour  of  life  groat  strictness  has  at  all  times  been  observed  in  *eveTT 

'  -I  pointof  an  indictment.  Sir  Matthew  Hale  indeed  complains '' that  thfa 
strictness  is  grown  to  be  a  blemish  and  inconvenience  in  the  law  and  the  admi- 
nistration thereof;  for  that  more  offenders  escape  by  the  oveiMjasy  ear  given  to 
exceptions  in  indictments  than  by  their  own  innocence."(^)  -A.nd  yet  no  man 
was  more  tender  of  life  than  this  truly  excellent  judge.* 

A  pardon  also,  as  has  been  before  said,  may  be  pleaded  in  arrest  of  judgment, 
and  it  has  the  same  advantage  when  pleaded  hero  as  when  pleaded  upon  arraign- 
ment, viz:  the  saving  the  attainder,  and  of  course  the  corruption  of  blood; 
which  nothing  can  restore  but  parliament,  when  a  pardon  is  not  pleaded  till 
after  sentence.  And  certainly,  upon  all  accounts,  when  a  man  hath  obtained  i 
pardon  he  is  in  the  right  to  ])lead  it  as  soon  as  possible. 

Praying  the  benefit  of  clergy  may  also  be  ranked  among  the  motions  in  arrest 
of  judLcment;  of  which  we  spoke  largely  in  the  preceding  chapter. 

If  ail  these  resources  fail,  the  court  must  pronounce  that  judgment  which  the 
law  hath  annexed  to  the  crime,  and  which  tiath  been  constantly  mentioned,  to- 
gether with  the  crime  itself,  in  some  or  other  of  the  former  chapters.  Of  the« 
some  are  capital,  which  extend  to  the  life  of  the  offender,  and  consist  generally 
in  being  hanged  by  the  neck  till  dead;  though  in  very  atrocious  crimes,  oth^ 
circumstances  of  terror,  pain,  or  dis<^race  are  superadded;  as,  in  treasons  of  all 
kinds,  being  drawn  or  dragged  to  the  place  of  execution;  in  high  treasons^ 
fectiiig  the  kin^j's  person  or  government,  embowelling  alive,  beheading,  ami 
quartering;  and  in  murder,  a  public  dissection.  And,  in  case  of  any  treason 
committed  by  a  female,  the  judgment  is  to  be  burned  alive.  But  the  hnmaDit^ 
of  the  English  nation  has  authorized,  by  a  tacit  consent,  an  almost  general  miti- 
gation of  such  parts  of  these  judgments  as  savour  of  torture  or  cruelty;  a 
^^...-^     sledge  or  hurdle  being  ^usually  allowed  to  such  traitors  as  are  cod- 

*  J  demned  to  be  drawn;  and  there  being  very  few  instances  (and  thoM 
accidental  or  by  negligence)  of  any  person's  being  embowelled  or  burned  till 
previously  deprived  of  sensation  by  strangling.  Some  punishments  consist  in 
exile  or  banishment,  by  abjuration  of  the  realm,  or  transportation;  others  in  loss 
of  liberty,  by  perpetual  or  temporary  imprisonment.  Some  extend  to  confisca- 
tion, by  forfeiture  of  lands,  or  movables,  or  both,  or  of  the  profits  of  lands  for 

(•)  4  Rep.  45.  (»)  See  book  iiL  page  40T.  (•)  2  BaL  P.  C  US. 

*  The  law  upon  this  subject  has  been  materially  altered  by  the  statute  7  Geo.  FV. 
c.  64,  8.  20,  and  by  sect.  21  of  the  same  statute,  which  enacts  that  no  judgement 
after  verdict  unon  any  indictment  or  information  of  any  felony  or  misdemeanour 
shall  be  stayea  or  reversed  for  want  of  a  similiter;  nor  by  reason  that  the  jaTy- 
prooess  h:is  bcon  awardeil  to  a  wrong  officer  upon  an  insufficient  saggestion:  nof 
for  any  misnomer  or  misdescription  of  the  officer  returning  such  prooeia,  or  of  anj 
of  the  jurors ;  nor  because  any  person  has  served  upon  the  jury  who  has  not  beM 
returneil  as  a  juror  by  the  sheriff  or  otlier  officer;  and  that  where  the  ofFenoe  charged 
has  been  created  by  anv  statute,  or  suVyected  to  a  greater  degree  of  punishment.  « 
excluded  from  the  beneAt  of  clergy  by  any  statute,  the  indictment  or  inmrmation  shall 
after  verdict,  be  held  sufficient  to  warrant  the  punishment  prescribed  by  the  statute,  if 
it  describe  the  oflcnce  in  the  words  of  the  statute. — CaiTTr. 

Many  of  the  grounds  of  objections  enumerated  in  this  statute  have  be€«n,  moreorfi; 
by  subsequent  provisions,  either  wholly  removed,  by  rendering  the  averments  citlMi 
wholly  unnecessary,  (14  &  15  Vict.  c.  10<\)  bv  allowing  amendments  at  the  trial,  (11  k  U 
Vict.  c.  40,  12  &  13  Vict.  c.  45,  14  A:  15  Vict.  c.  100.)  or  bv  requiring  all  t^ecttoBt  fcl 
fonnal  defects  apparent  on  the  face  of  an  indictment  to  be  taken  oefore  tlio  juiy  sn 
fcworu.  14  &  15  \  iot.  c.  100. — Stewart. 
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liffl :  others  indnce  a  diMbilUy  of  holding  officer  or  employmeDU,  being  hnn, 
executors,  ftnd  the  like.  Some,  though  rarely,  occasion  a  mutilation  or  aismein* 
bering,  by  cutting  off  the  hand  or  ears;  others  fix  a  lasting  stigma  on  th»  of- 
fender,  by  slitting  the  nostrils,  or  branding  in  the  band  or  cheek.  Some  ar* 
merely  pecuniary,  by  stated  or  discretionary  flnee:  and  lastly,  there  are  others 
that  consist  principally  in  their  ignominy,  though  most  of  them  are  mixed  with 
some  degree  of  corporal  pain;  and  theee  are  indicted  chiefly  for  sach  crimes  ■• 
either  arise  from  indigence  or  reuder  even  opulenoe  disgraceful ;  snob  as  whip- 
ping, hard  labour  in  the  house  of  correction  or  otherwise,  the  pillory,  the  stocks, 
and  the  ducking-stool. 

ilixgusting  as  this  catalogue  may  seem,  it  will  :i!1<ii-<l  |il>.;>-iin.  (<>  hm  riii^lisli 
reader,  and  do  honour  to  the  English  law,  to  coafiuv  11  \miIi  iIi.h  -)><'•  kim;  tijt- 
paratus  of  death  and  torment  to  be  met  with  in  iIm'  >  itinriiril  'oii..  nf  ulmo«t 
everv  other  nation  in  Europe.  And  it  is  morooTer  'ii>'  ot  il..'  ^-l.ni.  ...1  .mr  Eng- 
lish law  thttt  the  species,  though  not  alwavs  the  jiuuiuiy  it  'ti'^n-i'.  i-l  piiuiah- 
ment  is  ascertained  for  every  ofleiice;  and  tnat  it  1-  noi  loll  in  ihu  bmu>t  uf  any 
jodge,  nor  even  of  a  jury,  to  alter  that  Judgment,  m  Im  li  tho  taw  ha.-<  heforphuud 
ordained  for  every  subject  alike,  without  respect  if  i'<  i->oiis.  Fur.  if  juiJirmpnu 
were  to  bo  the  private  opinions  of  the  judge,  met  .1  nil  i)nmi  I..-  .Uv.«  m  ihcir 
magistrates,  and  would  live  in  society  without  ki<  I'  ■  •'}  ti  ,  1  ..ixliiiiiiiii 
and  obligations  which  it  lays  them  under.  And  besides,  as  this  prevents  0[^ 
prewion  on  the  one  hand,  so  on  *t be  other  it  stifles  all  hopes  of  impunity  t*vj» 
or  mitigation;  with  whichanofTondermightflatter  himself,  if  his  punish-  *■ 
nent  de]>cndod  on  the  bumour  or  discretion  of  the  court.  Whereas,  where  an 
cstablixhcd  penalty  is  annc.To<l  to  crimes,  ibe  criminal  may  read  their  rortain 
c<>n  Til' line  1 1 1-0  in  thiit  law;  which  ought  tu  be  the  unvaried  rule,  as  it  is  the  io- 
flexil>h>jiidtro,  of  his  nitioim. 

Th«  iii«i-rfliini:iry  lini's  and  <lifiorctionary  length  of  imprisonment  which  our 
c<>urls  are  cnnhlod  to  initiuHC  may  seem  an  exception  to  this  rule.  But  the 
guiii-ral  iisLluro  <it'tlie  ]>utiiNliincnt,  vis.,  by  linoor  impriKonment,  is  in  these  cases 
fixi'd  ami  •Icurmiiiuic;  tliout;h  the  duration  and  quantity  of  each  must  tn- 
qucnily  viirv.  iroiii  tlit>  n^r^niviitions,  or  otherwise,  of  the  ott'ence.  the  quality  and 
coii'lilii>ii  <it'  llif  piirtii'H,  mill  from  inniimentl)le«>thcr  circumstancoe.  The^nn- 
turn,  ill  p;irii<-iilur,  of  pccuiiiiirv  lim-s  neither  can  nor  ought  to  be  ascerlaint.'d  by 
an  jiivariiiiilc  litw.  Tim  value  of  money  itself  changes  fnmi  a  thousand  causes; 
aii't.  at  nil  I'veiitM,  wliiii  in  ruin  10  one  man's  fortune  may  be  matter  of  indifler- 
eiuf  til  Jill. xlurs.  'fliiin.  the  law  of  ihu  twelve  tables  at  Homo  fined  every  person 
that  siriirk  nii'itlicr  livi'-iiiiil-lueiily  •leniirii:  this,  in  the  more  Opulent  days  of 
ihi'  Ktiijiire.  yrew  \'i  be  it  jiuninhrneiit  of  so  lillle  ronsideration  that  Autus  Gel- 
liu-  w\\-  i\  -iiirv  •.!'  I'll.'  Lmius  NeratiuN,  who  made  it  his  diversion  to  give  a  blow 
to  w  hi'iii-'ii'viT  lit'  )>li'!isi'il  luid  then  tender  ihem  the  legal  forfeiture.  Our  sUtute 
law  \m-<  mil  then  i;>r>'  uttin  itsiertaiiied  the  quantity  of  linos,  nor  the  common 
law  (V.-r;  it  ilirei-iin;;  wnili  an  oltVnco  to  bo  puniHhcd  by  fine  in  gi-ncral,  without 
^jiiiilyini:  the  'eriain  cum;  whiili  is  fully  suftleient  when  we  consider  thai,  how- 
ever  iiiLliiiiit.ii  ilie  pnwerof  the  court  "may  seem,  it  is  far  Oom  being  wholly 
srtiiniry  ;  Imi  iis  disin-tiiin  iw  reguliiled  by  law.  For  the  bill  of  righted)  has 
)«nii-ul;irly  iliikired  tliut  e.veensive  tines  ought  not  to  be  imposed,  nor  cruel  and 
oriu^iiiil  I'liiii^liriietili  iritlicted.  iwhich  had  a  n'trospoct  to  some  unprecedented 
[,ri"  .-vdtii:^  in  till'  iimiiiiikirnr's  bench  in  the  n-ignof  king  Jamc*  tde  Second;) 
'and  the  ^;im>'  Ktiiriiii'  fiirllxr  deiiiireN  lliul  all  granls  and  promises  of  r»v-n 
tit,.-  and  |..rr.ii,Lr,-  i.l  [.uriieuh.r  perKons  bef.ire  conviction  are  illegal  ^  *"* 
and  void.  .Nxw.  the  hill  <>f  rii;litM  was  only  declaratory  of  the  old  constitutional 
law;  ami  acconlinnly  we  limi  it  exjiressly  holden  long  beforo,(e)  that  all  such 
pnvioiiH  t,Tanl>*  are  void ;  since  thereby' manv  times  undue  means  and  more 
vinlent  pr<>!>ecnli')Ti  wniiM  he  itned  for  private  lucre  than  the  quiet  and  just  pro- 
ce.-ling  of  litw  would  permit. 

The  rett!ionubleniHH  of  lineTi  in  criniinnl  eaweH  has  also  been  usually  regulated 
by  the  determinutiun  of  iiuiyna  >-iirt<i,  c.  U,  coni'eming  amercements  for  miabe* 

^',  i>f  I.  1  >t'.  >M  U.  It.  (^  r.  1  f)  1  iHt.  H. 
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haviour  by  the  suitors  in  matters  of  civil  right.     ^^  Liber  homo  non  amemefur  pro 
parvo  delicto^  nisi  secundum  modum  ipsius  delicti;  et  pro  magna  delicto,  secuhdvm 
magnitudinem  delicti;  salco  contenemejito  sua ;  et  mercator  eodem  modo,  salva  wet- 
candisa  sua ;  et  villa nus  eodem  modo  amercietur,  salvo  tcainagio  suo."     A  rule  that 
obtained  even  in  Henry  the  Second's  tiino,(/)  and  means  only  that  no  man  shall 
have  a  larger  amercement  imposed  upon  him  than  his  circumstances  or  pcrscmal 
estate  will  bear;  saving  to  the  landholder  his  eontcncment'  or  land;  to  the  trader 
his  merchandise;  and  to  the  countryman  his  wainage,  or  team  and  instmmenu 
of  husbandry.     In  order  to  ascertain  which,  the  great  charter  also  directs  that 
the  amercement,  which  is  always  inflicted  in  general  terms,  (**«Y  in  miseri^ 
cordia,'')  shall  be  set,  ponatur,  or  reduced  to  a  certainty,  by  the  oath  of  good  and 
lawful  men  of  the  neighbourhood.     Which  method  of  liquidating  the  amert^ 
ment  to  a  precise  sum  was  usually  performed  in  the  superior  courts  by  the  as- 
sessment or  affeenncnt  of  the  coroner,  a  sworn  officer  chosen  by  the  neighbour- 
hood, under  the  equity  of  the  statute  Westm.  1,  c.  18;  and  then  the  judges 
estreated  them  into  the  exche(|uer.(^)     But  in  the  court-leet  and  court-baron  it 
is  still  performed  by  affeerors,  or  suitors  sworn  to  affeere,  that  is,  tax  and  mode- 
rate the  general  amercement  according  to  the  particular  circumstances  of  tba 
juQOQi     offence  *and  the  ottender.(A)    Amercements  imposed  by  the  superior 
-I     courts  on  their  own  officers  and  ministers  were  affecred  by  the  jnd/sres 
themselves;  but  when  a  peculiar  mulct  was  inflicted  by  them  on  a  stranger  (bot 
being  party  to  any  suitj  it  was  then  denominated  a  fine;(i)  and  the  anticnt 
practice  was,  when  any  such  fine  was  imposed,  to  inquire  by  a  jury  ^^qvatUMM 
inde  regi  dare  valeat  per  annumy  salva  sustentatione  sua,  et  uxoris,  et  liberorum  wo- 
rum.'\j)  And  since  the  disuse  of  such  inquest,  it  is  never  usual  to  assesB  a  larger 
fine  than  a  man  is  able  to  ])ay  without  touching  the  implements  of  his  livelihood; 
but  to  inflict  corporal  punishment,  or  a  limited  imprisonment,  instead  of  Boeh 
fine  as  might  amount  to  imprisonment  for  life.   And  this  is  the  reason  why  fines 
in  the  king's  court  arc  frequently  denominated  ransoms,  because  the  penalty 
must  otherwise  fall  upon  a  man's  person  unless  it  be  redeemed  or  ransomed  bv 
a  pecuniary  fine;(A')  according  to  an  antient  maxim,  ^t/t  non  habet  in  ovmeM 
luat  in  corpore.     Yet,  where  any  statute  speaks  both  of  fine  and  ransom,  it  is 
holden  that  the  ransom  shall  be  ti*eble  to  the  fine  at  least.(/) 

When  sentence  of  death,  the  most  terrible  and  highest  judgment  in  the  laws 
of  England,  is  ])ronounced,  the  immediate  inseparable  consequence  from  the 
common  law  is  attainder.     For  when  it  is  now  clear  beyond  all  dispute  that  the 
criminal  is  no  longer  fit  to  live  upon  the  eai-th,  but  is  to  be  exterminated  asi 
monHter  and  a  bane  to  human  society,  the  law  sets  a  note  of  infamy  upon  him, 
puts  him  out  of  its  protection,  and  takes  no  further  care  of  him  than  oarely  to 
see  him  executed.^    He  is  then  called  attaint,  attinctuSj  stained  or  blackened. 
He  is  no  longer  of  any  credit  or  reputation;  he  cannot  be  a  witness  in  any  coart; 
neither  is  he  capable  of  performing  the  functions  of  another  man;  for,  by  an 
anticipation  of  his  punishment,  he  is  already  dead  in  law.(m)     This  is  aHer 
judgment;  for  there  is  great  difference  between  a  man  convicted  and  attainted: 
though  tliey  are  frequently  through  inaccuracy  confounded  together.     After 
^qo^  n     conviction  '''only  a  man  is  liable  to  none  of  these  disabilities;  for  theivis 
-I     still  in  contem]>Iation  of  law  a  possibility  of  his  innocence.     Somethinc 
may  he  offered  in  arrest  of  judgment;  the  indictment  may  be  erroneous,  whi» 

(/)  (ilanr.  /.  9,  c.  8  and  11.  O)  OIIK  Kxefa.  c  S. 

(# )  K.  N .  n.  Tn.  (*)  Mirr.  &&,!>.   Uab.  JBtOMrtft.  ftift. 

(*)  Thy  iifl«'on>r'ri  onth  is  c<»ncelvc<l  in  the  vi'ry  ttfrms  of  (*)  Drer,  232. 

magna  chttrUi.    Fitzh.  Survey,  c.  11.  (•^S  ]iut«ilS. 
(0  8  Hop.  40. 

^  Lord  Coke  Bays  that  **  contenrmrni  signiHoth  hid  countenance,  as  the  armour  of  • 
soldier  is  his  countenance,  the  books  of  a  soliolar  his  countenance,  and  the  like."  2  Ivk 
2S.  He  also  adds  that  **  the  wuinai/ium  is  the  countenance  of  the  villein;  and  it  was  greil 
reajion  to  save  his  wainage,  for  othenvisc  the  miserable  creature  was  to  cany  tlie  burdca 
on  his  hack."    Ihid. — Christian. 

*  This  nuist  bo  taken  with  come  qualification ;  for  the  person  of  an  attainted  fekm  ii 
ptill  under  the  protection  of  the  law,  and  to  kill  him  without  wairant  would  be  nunte 
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will  render  bis  ^ilt  uncertain,  and  thereupon  the  prewnt  coDviction  maybe 
qtuuihud;  he  inuy  obtain  a  pardon,  or  be  allowed  tue  benefit  of  clergy;  both 
whioh  Hup|K>Bo  (tome  latent  sparks  of  merit  whieb  plead  in  extenuation  of  hia 
fiuilt.  But  wlion  judgment  is  once  pronounced,  both  law  and  fact  conspire  to 
prove  Uira  (.'ompletuly  f^nilty;  and  there  is  not  the  remotest  possibility  left  of  any 
tbin^  to  be  suid  in  bit  favour.  Upon  judgmout,  therefore,  of  death,  and  not 
bet'urv,  the  nttuinder  of  a  criminal  commences;  or  upon  such  circumstanoea  aa 
are  e^uivitk'nt  tu  judgment  of  death;  as  judgment  of  outlawry  on  a  capital 
crime  (jruuouuecd  fur  absconding  or  fleeing  from  justice,  which  tacitly  confcwM 
the  ^uilt.  And  thervfurc,  cither  upon  jwlgment  of  outlawty,  or  of  d«aUi,  fiir 
tn-a-o)!!  nr  t'eluny,  u  mun  shall  bo  said  to  be  attainted. 

'I  bo  (-uiiNcqucncuH  of  attainder  are  forfeiture  and  corruption  of  blood. 

1.  Forfeilure  in  tu'ot'utd, — of  real  and  personal  estates.  First,  aa  to  real 
estates.  By  attuindcr  in  hi);h  treasoD(n)  a  man  forfeits  to  the  king  all  hia 
lands  and  tencniutitri  uf  inheritance,  whether  feo-simple  or  fee-tail,  and  all  his 
rightH  III'  etiiiy  on  liiiids  ur  tenements  wbicb  be  had  at  the  time  of  the  oflenoe 
cotninitU'd,  or  at  any  time  afterwards,  to  be  forever  vested  in  the  crown  ;  and 
also  the  protitH  of  ull  lands  and  tenements  which  he  bad  in  his  own  right  for 
life  or  yeiii-s,  so  lon^  as  such  interest  shall  subsist.  This  forfeitnre  relates  baok- 
wunls  ti>  the  [inie  uf  the  (reason  committed,  so  as  to  avoid  all  intermediato 
sale->  uiid  ericunilinuici'H.foj  but  not  those  before  the  fact ;  and  therefore  a  wiie'a 
ioiiuuri-  is  LioL  t'irleitiible  lor  the  treason  of  her  husband,  because  settled  upon 
ber  ]>ri.'vii>us  U)  ihe  treusuii  commilted.  But  her  dower  *is  forfeited,  by  r^Bao 
the  .sjirrss  moviMoii  of  Ktututo  3  &  C  Edw.  VI.  c.  11.  And  yet  the  L  "" 
husl'urid  sliiill  be  tenant  by  the  curlCNy  of  the  wife's  lands  if  the  wife  be 
stl;iiii[<<l  •>!  li'i';i-^on  (/;|  for  tbat  is  not  proliibited  by  the  statute.  But,  though 
Blur  ait;iiii<K'r  lli<.'  ti)i'l>'i[Lirt'  ivlutes  buck  to  the  lime  uf  the  treason  committed, 
vt-t  ii  il'H-  iiiii  t:iki'  illii-l  iiiile-s  iin  iiLtainder  be  had,  of  whivb  it  is  one  of  the 
lrujr.i:  :iti<i  ilicri'lLiri'  il'  a  triiilor  dies  before  jud>;nieut  pronounced,  or  is  killed 
ill  <.|>i'ii  r>'l>iUi<>ii,  •,]■  \-<  [uiiijiM  by  martial  law,  it  works  no  tbrteituro  of  his 
UniU.  ['■■r  11.'  ii.v.T  wu-utiaiiilvcl  Ji"  ireuHon,(v)  But  if  the  chief  justice  of  the 
km;,'-  lii-iiili  I  ill.'  ^11 1. IV I  lie  inniinT  of  ull  Knglarid)  in  person,  upon  the  view  of 
(III-  '""Iv  .>t  <iii>-  kill.'.l  ill  i>|ii'ti  rclifllioii,  records  it,  and  returns  the  record  into 
hi.  ..^ifcMiirl.  Im>iI>  hinds  aiL.i  ^ixids  shull  he  i;.rlciu-d.(r) 

Thv  ii;ilin;il  jii-iii'i'  ••!  turliiuirc  ur  (••inliHcaliun  of  property  tor  trcaflon(s)  is 
1..U11.I.-.1  ..11  ilii-  i-..ii-i.K'r;ai.iii:  [li:il  lie  who  halli  thus  violated  the  fundamental 

trim  ijiU  ->  <'t'  i,'i>v.'i'iiiiii'iit.  ^iiLii  hi'.'ki'ii  his  yurl  of  the  original  contract  between 
H.^  ;i:i<l  |>.'<p{>l'-.  Ii.iili  :>l>:iii<|.>iic.l  his  c«iiiicetions  with  society,  and  hath  no 
1.III-.  r  i.r.ji   lijilil    111  ilii-i-  ;iiivaiiliii;vs  which   before  lielongcd   to  him  purely  as 

a  ri..iiil'.r"l  I  In iii;iiiiiii_v  ;  :im.iuj;  wliivli  (..«i,(/  advantages  the  right  of  trana- 

lu-rrMi::  ..r  ii  ;iJi-iiiiniiiL;  i.r.'"|Ki-i  v  to  olhci-s  is  one  of  the  cbief.  Such  fori'eitares, 
i„..r..Air,  Mii.rvliy  lii-  |...>i,niy  niu>i  snUVr  as  well  as  himself,  will  help  to 
re-tr.iJii  :i  iiKiii,  mil  inily  I'v  the  scii-c  iif  his  duly  aii<l  dread  of  nomonal  punish- 
m.iit,  liui  iiUii  hv  111--  |i:i>-iiiiis  ;iiiil  natural  atlVelions.  and  will  interest  every 
•  l.'|..'iiihiiii  ;>i>'l  ivLiiiiiiL  he  ha".  t.>  kee)i  hitii  ft-om  olTending.  awirding  to  that 
b.Miiiiiiil  -eniiiiL.iit  iiri'icir.i.i/,  •■  ;i(.'  c.T'i  !••<■  I'li-iU  ijuam  sit  acrrbum,  parei^Mm 
i..i.r.r  111'-""!,  i,iri.,.-  tm  ;  .-.I  It--  i-r,i:t,iri- If/'lnia  ci/mparotum  ot,  ut  caritas  Itbe- 

r-.r'i-,.  .;,..■. -.n. ■.,:•<■... hr.   r..,;il,l...r  n.l.l.nir    ".Vlid   iher 

I;..ii.  ,..  l:i«>.r  ill  III.-  lim.>  ..I  li.e  liillliivilMle.  used  It 
r-..-.i,-  IT  'ii.--|ii-iiii;  tin'  ]"•«  er  .-I'  llie  t  vrants. — his  old  age  and  his  rtaco 
-.11,1  ..I  HiiMivu;  t...  ,l,iMi-.n  iiiv  ]il.-U'e-.'t,.  the  |irinw  of  the  father's  I-  '^^ 
c.l"  .i,,'iii.  ./ 1  V.'i  iiMiiy  ii:iti<iii~  liiive  ihiiii^lii  thai  this  {KistbumouB  punish- 
ri.-iit  -:iv^iiii-s  !,[■  liar.|-lii|i  in  ihe  itiiioeein,  e.-jiecially  for  crimes  that  do  not 
1-ink.-  Ill  III.'  very  r...>I  ami  rniiii^ialiiin  i>f  smii'ly,  as  tn.'UHon  against  the  govem- 
niiiil  exiire--fl_v  dues.  Aii.l  th.'i'iliire.  ilunii^li  ciiitisealions  were  very  fre<)uent 
ill  the  limes  oi' the  .aili.i'  eiii|ien'is.  yet  Arciidiiis  and  Ilonorius,  in  every  other 

....  L,iiT'i     Jinraij  UI.U  r  .    .:i-.    ■.■ll.wk.  i-tl-n^H, 

t  .     11.  •.IWh.ikLpvM. 

■  ]l.«  :i1  Ci  Jrf  SntfuK.  K  U. 
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instance  but  that  of  treaHon,  thought  it  more  just,  "ibi  esse  potnam,  ttbi  naia 
est,"  and  ordered  that  ^^peccata  suos  teneant  auctores,  nee  ulterius  pro^rediatw 
metus,  quam  rqieriatnr  dvlhtum  :"(w)  and  Justinian  also  made  a  law  to  restrain 
the  punishment  of  relations,(t;)  wliich  directs  the  forfeiture  to  go,  except  in  the 
case  of  crimen  niajestatls,  to  tlie  next  of  kin  to  the  delinquent.  On  tne  other 
hand,  the  Macedonian  law  extended  even  the  capital  punishment  of  treason, 
not  only  to  the  children,  but  to  all  the  relations,  of  the  delinquent  z{w)  and  of 
course  their  estates  must  be  also  forfeited,  as  no  man  was  left  to  inherit  them. 
And  in  Germany,  by  the  famous  golden  bullo,(.r)  (copied  almost  verbatim  from 
Justinian's  code,)(^)  the  lives  of  the  sons  of  such  as  conspire  to  kill  an  elector 
are  spared,  as  it  is  ex])ressod,  by  the  emperor's  particular  oounty.  But  they  are 
deprived  of  all  their  ettects  and  rights  of  succession,  and  are  rendered  incapable 
of  any  honour,  ecclesiastical  or  civil :  ^'to  the  end  that,  being  always  poor  and 
necessitous,  they  may  forever  be  accompanied  by  the  infamy  of  their  fhther; 
may  languish  in  continual  indigence;  and  may  find  (says  this  merciless  edict) 
their  punishment  in  living,  and  their  relief  in  dying." 

With  us  in  England,  forleiture  of  lands  and  tenements  to  the  crown  for 
treason  is  by  no  means  derived  from  the  feodal  policy,  (as  has  been  already 
obsei'ved,)(^5  but  was  antecedent  to  the  establishment  of  that  system  in  this 
^ooi-|     island,  '''being  transmitted  from  our  Saxon  ancestors/a)  and  formings 
-I    part  of  the  antiont  Scandinavian  eonstitution.(6)   But  in  certain  treasons 
relating  to  the  coin  (which,  as  wo  formerly  observed,  seem  rather  a  species  of 
the  crimen  falsi  than  the  crimen  la*s<e  m/ijestatis)  it  is  provided  by  some  of  the 
modern  statutes(^)  which  constitute  the  oitenco,  that  it  shall  work  no  forfeiture 
of  lands,  save  only  for  the  life  of  the  offender;  and,  by  all,  that  it  shall  noC 
deprive  the  wife  of  her  dower.(^/)     And,  in  order  to  abolish  such  hereditary 
punishment  entirely,  it  was  enacted,  by  statute  7  Anne,  c.  21,  that  after  the 
decease  of  the  late  ])retender  no  attainder  for  treason  should  extend  to  the  dis- 
inheriting of  any  heir,  nor  to  the  prejudice  of  any  person  other  than  the  traitor 
himself;  by  which  the  law  of  forfeitures  for  high  treason  would  by  this  time 
have  been  at  an  end,  had  not  a  subsequent  statute  intervened  to  give  them  i 
longer  duration.     The  histor}^  of  this  matter  is  somewhat  singular,  and  worthy 
observation.     At  the  time  of  the  union,  the  crime  of  treason  in  Scotland  wis, 
by  the  Scots  law,  in  many  respects  ditferent  from  that  of  treason  in  Endand, 
and  particularly  in  its  consequence  of  forfeitures  of  entailed  estates,  whicu  was 
more  peculiarly  English ;  yet  it  seemed  necessary  that  a  crime  so  nearly  affect- 
ing government  should,  both  in  its  essence  and  consequences,  bo  put  on  tne  same 
footing  in  both  parts  of  the  united  kingdoms.     In  uow-modellmg  these  laws, 
the  Scotch  nation  and  the  English  house  of  commons  struggled  hard,  partly  to 
maintain,  and  partly  to  acquire,  a  total  immunity  from  forfeiture  and  cormptioi! 
of  blood,  which  the  house  of  h)rds  as  firmly  resisted.    At  length  a  compromise 
was  agreed  to,  which  is  established  by  this  statute, — ^vie.,  that  the  same  crime* 
and  no  other,  should  be  treason  in  Scotland  that  are  bo  in  England;  and  thit 
the  English  forfeitures  and  corruption  of  blood  should  take  place  in  Scotlanc 
till  the  death  of  the  then  pretender,  and  then  cease  throughout  the  whoh 
of  Great  Britain  :(i')  the   lords  artfully  proposing  this  temporaty  clause,  ii 
*SS'')1     *hopes,  it  is  said,(/)  that  the  prudence  of  succeeding  parliamenta  wonk 
-I     make  it  iH'rpotual.(</)     This  has  partly  been  done  by  the  statute  17  Geo 
II.  c.  '>0,  (^niade  in  tlio  year  preceding  the  late  rebellion,)  the  operation  of  thes< 
indemnifying  clauses  being  thereby  still  further  suspended  till  the  death  of  tbi 
sons  of  the  pretender.(A)* 

(«i  nW.  0.  47.  !M  (')  IbM.    8  1 0  W.  Tn.  c.  9Bi   U  ft  leOwk  U. C  S. 


{•)  A'ir.  I'M.  c.  la. 

(*)Hn.  I'uit. /.  0. 

(«>  r  p.  '2\.  {»)  8m  Fort.  'iSU. 

(vi  A.  tt.  I.  «i,  /.  h.  (*)  The  Jiuttw  ud  •MtftOmtf  of  1Mb 


(•)  Baruert  lUst  aa  170B. 
(/)OrHialdar»tkNW  oa  tiM  Iaw  oT  fiorMtwi^  a 


(')  s-<>  ImmiIc  ii.  ii»go  2.M.  di>f«>Diled  at  the  tine  witk  m«eh  MsnlM  «ai  ■ti«i«ttd 

(•)  LL.  ^:ijr.  c.  4.    (\tn>d.  c.  54.  iuinini<>nt  In  the  OoMMentiiNW  oa  the  Lmr  of 

(*>  Sticrnli.  df  juTf  (it4h.  /.  2.  c.  ft.  ami  L  3,  c.  3.  flnt  puUiahed  kA  1744    8e«  book  L  p^o  IM. 
(<;  Stut.  6  Klix.  c.  11.    lis  Kiiz.  c.  1. 


« By  the  39  Geo.  III.  c.  03,  the  clause  in  the  7  Anne,  c.  21,  and  that  in  the  17  Geoi  IL 
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In  petit  treaaon  and  Telony,  the  offender  also  forlMii  nil  hU  chattel  tnterwta 
•b«<>luU-ly.  and  the  profits  of  all  estates  of  freehol-l  Jiii-itig  liTu ;  aud.  after  Itia 
doath.  all  hia  lands  and  tenements  in  feo-simple  (fm  not  those  in  tad)  to  tJl» 
crown,  fitr  a  very  short  period  of  lime;  for  the  kin;^  ■^liall  have  ihuni  for  a  year 
and  a  duy,  and  may  commit  therein  what  waste  he  j>hM--o*.  which  is  colled  tlio 
kind's  yfir,  datf  »nd  Kiistf.(i)  Kurmorly  the  king  hml  only  Hhcrly  uf  (Vrnimtt- 
tittlf  wa^te  on  the  lands  of  felons  by  pulling  dov  u  ilxir  honiwii,  exiirpatinfr 
tbvtr  gardens,  ptoughine  their  meadows,  and  cuttird:^  'iown  their  woods.  And 
m  punishment  of  a  similar  spirit  appears  to  have  ob<:iMit-<l  in  the  UHcntal  coan- 
tnen.  from  the  dccroc«  of  ^ebuchnoneeiiBr  and  ^'^"'  "•  'he  bnoko  of  t>nDie](t) 
and  Kxni.(/)  which,  besides  the  pain  of  death  intlit.-;"!  <<ii  itie  dclinqnenta  thcTV 
•jH'^ilied,  ordain  "that  their  houses  shall  be  made  a<luTi;:hill  "  B<il,  thin  tending 
KT^ally  to  *''«  prejudice  of  the  public,  it  was  agrewf,  in  lU.-  r.i;^  nf  Iletir)-  lite 
r'irsl,  in  this  kin^om,  that  the  king  should  have  tin  jiroiii-.  at  llu-  land  for  ono 
year  and  a  day,  in  lieu  of  the  destruction  ho  was  i.>ihi'r\viii'  ul  lil*rty  I"  — " 

■  "        '    '        "  '     n)  providea  that  ttie  kini-  mtudl  onl 

J  then  restore  them  to  the  lord  of  I 
But  the  statute  17  Kdw.  II.  <k pT<myativ« 
reg<»  necmn  to  suppose  that  the  king  shall  have  h-^  v(-.ir,  day,  <i»<'  wnsle,  and 
not  the  'your  and  day  instead  o/ waste;  which  Sir  Ivhvtird  f>)ke  (and  [•«§« 
the  autli'ir  of  the  Mirror,  before  him)  very  justly  ln"!,  ii[>oii  as  uii  en-  ^ 
crouch  nil' III,  thoui^h  a  vury  antienl  one,  of  (lie  royal  ]>!-■  i-^^ntive.fd)  This  roar, 
day.  and  waste  are  now  uhuuIIv  eomjMuiided  for,  but  otherwise  they  reguuuiy 
belontr  to  the  crown  ;  and,  after  their  expiration,  the  land  would  have  naturally 
dcMi'tnli'd  t.)  the  heir,  ins  in  pivcllcind  tenure  it  still  does,)  did  not  its  feodal 
qiiiility  itiUTce].!  such  rk-^i-cnt  .md  t;ivc  it  hy  (vay  of  escheat  to  the  lonl.  These 
f..r!ciiiir.-4  for  tolonvdi-  iiUn  iiriHc  (nilvui»iti  nlt:iindcr;  mid  therefore  a  Mode  m 
f'Ti;-!!"  iioliiiidof  ij'ili<.'ritiiiic<M.rfr('ch'<>ld.<l>r  tic  never  is  attainted  as  a  teIon.(;i) 
Til.  y  iJk.-wi-y  rel;ilc  buck  to  llie  time  of  the  offcuco  c<»mmitto<l.  «a  well  as  for- 
f.itur.^.  t"r  irciK'iti,  «■•  iin  tn  uvnid  nil  intermediate  charges  and  conveyances. 
Tliio  rriiiy  l>c  h^ird  iiprm  Hiirli  as  have  unwarily  engagcil  with  the  offen<ler;  but 
tl..-  cTii.it.v  :uLd  ripi<.;u  li  iiul^i  lie  on  the  jwrt,  not  of  the  law,  but  of  the  crimi- 
n.il.  wl..i  b:is   thus  kiiuwiii^^ly  uiid  dishonestly  involved  others  in  hia  own 

CHhllTlilir-, 

Till-'-  arc  nil  the  forfiilurc*  of  rcid  estates  created  by  the  common  law,  as 
(■i.ri.,-ijiiciiti:il  u]i'.Ti  iiiliiiiiilci-<  liy  jud;;mcm  of  death  or  outtawri-.  I  here  omit 
lb.-  j>:iTiiiii!ar  rorl'cjiiitv-*  iTcatcii  b)'  tlie  statutes  tit'  prirmunire  and  others, 
l«.:iii-c  I  l^">k  lip- HI  thiru  riitliiT  as  t\  part  i<l  the  judgment  and  penalty'  inflicted 
|.v  ilii'  r<-<|jciijv.-  -I;iliit.-<  Ibaii  ii«  n,j.,.(v/Mcmv.»  ol'  such  Judgment,  as  in  trvMSOn 
a'rxt  icl.iiiv  tlicv  lire,  itiit  I  xliiill  just  nifiition.  as  a  part  of  the  forfeiture  of 
r.-3l  .-laii-.  ilic  Inrrciluiv  ..f  li.e  pn.lils  of  hinds  durin.i;  life,  which  extends  to 
t«i.  iiiliii-  iii-iniKc-  b.-idi"  iliosi-  iilivady  spoken  of. — mispriMon  of  treason,(f) 
and  -tiikiiiii  ill  \Vi»tiiiiii>.icr  li:ill.  or  drawing  a  weapon  upon  a  jud^  thcro 

Til.  li'ikitiir.-  ul'  g.i'id-  iiiid  cliiiltcls  accrues  in  every  one  of  the  higher  kinds 


J.IJ.   s 


nor  t'>  lb"  |ir<-jiitli<'i>  of 

III.' 

■tioul'l  or  mi(thl  sflir  ll 

l»d  lK*n.  may  t-nlor  (li 

'■>■■■■ 

ib.nilrl  Ih>  ■1>iili*li<<<),  vf  rcppslod. 
i*  novr  the  Mine  as  it  wa«  by  tlie 
r  of  the  reign  of  queen  Anne. — 


>  <li!iiiih<.rilititt  any  h 
111  i>r  litb'  tjf  niiy  |K'r»i'[i,  exct-pt  the  ndl-iider  during  his 

"I til"  ri|[>it  or  intiT^t  of  any  land*  or  tenements 

I  of  Mich  otTcmler  bavs  appertained,  if  no  such  altaindar 
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*3871     ^^off^'nce:  in  hi^li  treason  or  misprision  *tliereof,  petit  ti-eason,  felonies 
-■     of  all  sorts,  wJiotiicr  elerpcyablc  or  not,  self-murder  or  felony  de  se,  \x*ui 


larceny,  stiindinij  mute,  and  the  above-mentioned  offences  of  striking,  kc.  in 
AVestminster  hall.  For  Jliy/ity  also,  on  an  accusation  of  treason,  felony,  or  evtn 
petit  larceny,  whether  the  party  be  found  guilty  or  acquitted,  if  the  jury  find 
the  flight,  the  party  shall  forfeit  his  goods  and  chattels;  for  the  very  flight  is  an 
offence  carrying  with  it  a  strong  presumption  of  guilt,  and  is  at  least  an 
endeavour  to  elude  and  stifle  the  course  of  justice  prescribed  by  the  law.  But 
the  jury  very  seldom  find  the  flight,(ij)  forfeiture  being  looked  upon,  since  the 
vast  increase  of  personal  property  of  late  years,  as  too  larffo  a  penalty  lor 
an  offence  to  which  a  man  is  prompted  by  the  natural  love  of  liberty.' 

There  is  a  remarkable  ditteronco  or  two  between  the  forfeiture  of  lands  and 
of  goods  and  chattels.     1.  Lands  are  forfeited  upon  attainder^  and  not  before : 
goods  and  chattels  ai*e  forfeited  by  conviction.     Because  in  many  of  the  cas« 
where  goods  are  forfeited  there  never  is  any  attainder,  which  happens  onlj 
where  judgment  of  death  or  outlawry  is  given :  theretbre  in  those  eases  tbe 
forfeiture  must  be  u})on  conviction  or  not  at  all;  and,  being  necessarily  u])On 
conviction  in  those,  it  is  so  ordered  in  all  other  cases;  for  the  law  loves  uni- 
formity.    2.  In  outlawries  for  treason  or  felony,  lands  are  forfeiti^d  only  by  the 
judgment;  but  the  goods  and  chattels  are  forfeited  by  a  man's  being  fin»l  put  in 
the  exigent,  without  staying  till  he  is  qninto  exactus,  or  finally  outlawed;  for  the 
f-ecreting  himself  so  long  i'nmi  justice  is  construed  a  flight  in  law.(f)     The  <ur- 
feiture  of  lands  has  relation  to  the  time  of  the  fact  committed,  so  as  to  avoid 
all  subsequent  sales  and  encumbrances;  but  the  forfeiture  of  goods  and  chattfls 
has  no  ivlation  backwards,  so  that  those  only  which  a  man  has  at  the  timvul 
conviction  shall  be  forfeited.     Therefore  a  traitor  or  felon  may  bona  jide  aeW  wy 
of  his  chattels,  real  or  personal,  for  the  sustenance  of  himself  and  family  U>- 
jjtqoo-i     tween  the  fact  and  coi»viction;(t/)  for  personal  property  is  of  *so  fluttu- 
-^     ating  a  nature  tliat  it  parses  through  many  hands  in  a  short  time;  and 
no  buyer  could  be  safe  if  he  were  liable  to  return  the  goods  which  he  had 
fairly  bought  provided  any  of  the  prior  vendoi'S  had  committed  a  treason  or 
felony.     Yet  if  they  be  collusively  and  not  bona  fide  parted  with,  merely  to 
defniud  the  crown,  the  law  (and  particularlv  the  statute  13  £lis.  c.  5)  will  reach 
them,  for  they  are  all  the  while  truly  and  substantially  the  goods  of  the  offender; 
and  as  he,  if  acquitted,  might  recover  them  himself,  as  not  parted  with  for  a 
good  consideration,  so  in  case  he  happens  to  be  convicted  the  law  will  recover 
them  for  the  king. 

II.  Another  immediate  consequence  of  attainder  is  the  corruption  o/ ^ooJ, 
both  upwards  and  downwards,  so  that  an  attainted  person  can  neither  inherit 
lands  or  other  hereditaniLMits  from  his  ancestors,  nor  retain  those  he  is  alroadv 
in  possession  of,  nor  transmit  them  by  descent  to  any  heir;  but  the  same  shall 
csclieat  to  the  lord  of  the  fee,  subject  to  the  king's  superior  right  of  forfeiture: 
and  the  person  attainti'd  shall  also  obstruct  all  descents  to  his  posteriiVr 
wherever  they  are  obliged  to  derive  a  title  through  him  to  a  remoter  an- 
cestor.(y) 

This  is  one  of  those  noti<ms  which  our  laws  have  adopted  from  the  feodal 
constitutions  at  the  time  of  the  Norman  conquest,  as  appears  fh>m  its  U'ing 
unknown  in  those  tenures  which  arc  indisputably  Saxon,  or  gavelkind: 
wherein,  though  l)y  treason,  according  to  the  antient  Saxon  laws,  the  land  it 
forfeited  to  the  king,  yet  no  cornii)tion  of  blood,  no  impediment  of  descentSi 
ensues;  and,  on  judgment  of  more  felony,  no  escheat  accrues  to  the  lord.  And 
therefore,  as  every  other  opj)rossive  mark  of  feodal  tenure  is  now  happily  worn 
away  in  these  kingdoms,  it  is  to  be  hoped  that  this  corruption  of  blood,  with  all 

(•)  Stniiiflf.  V.  C.  183,  b.  (")  i  lUwk.  P.  a  4M. 

(()  3  lu^t.  23.2.  (•)  S«a  book  U.  p.  161. 


*  By  7  &  8  Geo.  IV.  c.  28,  k.  5,  it  is  onnoted  •*  that  where  any  person  shall  be  indicud 
for  treason  or  felony,  the  jury  inipnnellod  to  trv  euch  person  shall  not  be  charged  M 
inquire  concerning  his  lundn.  toiu'mt'nts.  or  goo<U,  nor  whether  he  fled  for  tucli  treasoi 
o**  felony.''    The  practice  had  been  wholly  discontinued  fur  some  ~ 
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ted  consequences,  not  only  of  present  escheat,  bat  of  Aitnre  inca- 
inheritance  even  to  the  twentieth  generation,  may  in  process  of 
K)li8hcd  by  act  of  parliament,  as  it  stands  upon  a  very  different 
•m  the  forfeiture  of  lands  for  hi^^h  ♦treason,  affecting  the  (•♦qqq 
K>n  or  government.  And  indeed  the  legislature  has,  from  '^ 
le,  appeared  very  inclinable  to  give  way  to  so  equitable  a  provision, 
^  that  in  certain  treasons  respecting  the  papal  supremacy(ir)  and  the 
,(x)  and  in  many  of  the  new-made  felonies  created  since  the  reign  of 
Eighth  by  act  of  parliament,  corruption  of  blood  shall  be  saved. 
some  of  tlie  actH  for  creating  felonies  (and  those  not  of  the  most 
tind)  this  saving  was  neglected  or  forgotten  to  be  made,  it  seems  to 
reasonable  and  expedient  to  antiquate  the  whole  of  this  doctrine  by 
inguishing  hiw:  especially  as,  by  the  afore-mentioned  statute  of  7 
,  (the  operation  of  which  is  postponed  by  statute  17  Geo.  II.  c.  89,) 
eath  of  the  sons  of  the  late  pretender  no  attainder  for  treason  will 
he  disinheriting  any  heir  nor  the  prejudice  of  any  person,  other  than 
T  himself,  whii-b  virtually  abolishes  all  corruption  of  blood  for 
ougli  (unless  the  legislature  should  interpose)  it  will  still  continue 
orts  of  felony.* 


CIIAPTEII  XXX. 

OF  RKVKRSAL  (►F  JUDGMENT. 

next   to  consider  how  ju<li;ments,  with  their  several   con-     r»qnA 
se(juen<rs  <>t"  iittairider,  torteitiire.  and  corruption  of  blood.     ^ 

nsifle.      riure  liVi'  two  ways  ot*  doing  this;  either  by  falsifying  or 
he   juiiicinent,  or  eUe  I'V  reprieve  or  pardon. 

cut  may  l)e  talsilied,  reversed,  or  avoided,  in  the  first  place,  irithout  a 
*,  tor  matters  loreii^ii  to  or  (lth'>r.<  the  roconi, — that  is,  not  apparent 
aee  of  it;  so  that  they  cannot  be  assigned  for  error  in  the  superior 
h  can  onl\'  judi;e  tioni  what  aj^jK'ars  in  the  record  itself;  and  there- 
whoh'  r«M  Old  Ih'  not  eertitied.  or  not  trulv  certified,  bv  the  inferior 
»art\  injund  thmhy  in  both  civil  and  criminal  cases)  may  allege  a 
ot"  thr  r«<  <)ril,  and  cause  it  to  be  rectified.  Thus,  if  any  judgment 
»e  trivrii  h\   j)er><»n«^  who  had  no  good  commission  to  proceeii  against 

(•oii(l»nm,  d,  it  is  void,  and  may  be  falsitied  by  showing  the  special 
hoiit  wi  it  ot"  eiror.'  As  where  a  commission  issues  to  A.  and  H.  and 
crs,  o!'  :ii,y  (it"  tiirm.  ot"  whi(  h  A.  or  H.  shall  l>e  one,  to  take  and  try 
>*,  and  any  «»l   tiie  oihi-r  twelve  proceed  without  the  interj)Osilion  or 

I-  M  t.  ..  J.l  I       1  (»    Stit   .S  Klix  c   11.     18  Wis.  c.  I.    8  A  9  W.  HI.  c.  «. 

\l>  St.  1'  «.«...  II.  c.  '28. 


aiut.-  \v<  r.'.  h  tw.N.r.  r»i«'ahd.  hy  stnt.  .'iO  (i«»o.  111.0.03;  but,  by  »tnt,  54 
1  \'^.  i-'^v\\\\'\\'\\  <>t  1-1.  o(  I  \v;i-  alMili^h.-il  ill  all  rji<*e«4  oxo'pt  the  crime*  of  higli 
mind'  r.  aiid.  1  \  -t  »tu!.'  •'.  .V  \  W.  IV.  e.  !<>••.  j«.  b>.  it  i«  enael»Hl  thnt  cor- 
I»mm|  ..I)  ;4tt  liu  i.  1  -h  .11  n<«t  oK-trurt  d«'><'«Mil'i  to  the  |H>>ierity  of  the  otTendi^r 
aio  .1  iij-   I  I"  d-  i.\f  ;i  till'-  tliioii;:h  him  <»r  her  to  u  remoter  an<x*ftlor. — 

if  -IK  }»  jiidL'ni'nt  r..!n.'>  <■  .11. it. rally  in  «iue*"tir>n  in  uny  other  cause  or  court, 
'.linnt  \vli..iii  It  i"  u-o  1  iii.iv  -•»  iivo;<i  it.  But  I  <lo  not  j«<h»  how  it  mn  be 
•r-d.  .'X- •  I  't  l\  wilt  "1  •  r  r  >r,  •ith»T  l'<»r  error  in  fact — in  which  cjmm*  it 
•for.'  th"  ^iiii-'  «  '•  nt.  a:.'i  tli.-  fi-t  \v.>uM  hv  alh-^'ed — t»r  for  cm>r  in  law. 
t  .)!  p.  r- "ij"  |j"<". .  iiuL!  t'>  Ju  iL'iieiit  \\ith.»ul  ii  ^'>Hid  coinmiHsioii  i.*  ono  ot 
-.1  dl'-ur  ilif ..  -*  t.'i  wl.:-  !i  til'  l.iw  •..  .tu-  t.»  athird  m*  prfv^ntive  remcnly :  thoy 
it)).*  t  t}i.tn-.!\  •^.  ml.-.-  I,  l<.  ].iM»i'hnentH  uthTWiird** ;  t»ut  in  the  moan  time 
in^  in  d«'ti  in<-    «•!  1  i\v.  and  ar»»  not,  indeed,  a  court,  to  or  from  which  any 

K*  I'oruudlv  m.ld'  .  — <  '••LI.UIIu.E. 
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jijooy-i  of  offence:  in  hi«;li  treason  or  misprision  *thcreof,  petit  treason,  felonies 
J  of  all  sorts,  whether  elergyable  or  not,  eelf-munler  or  felony  de  st,  petit 
larceny,  standing  mute,  and  the  above-mentioned  offcnees  of  striking,  ^c.  in 
Westminster  hall.  For  fliyht,  also,  on  an  accusation  of  treason,  felony,  or  even 
petit  larceny,  whether  the  party  he  found  guilty  or  acquitted,  if  the  jury  tiud 
the  flight,  the  party  shall  forfeit  his  goods  and  chattels;  for  the  ver^'  flight  is  an 
oflence  carrying  with  it  a  strong  presuniption  of  guilt,  and  is  at  least  an 
endeavour  to  elude  and  stiHe  the  course  of  justice  prescribed  by  the  law.  But 
the  jury  ver^'  seldom  lind  the  flight,(iJ)  forfeiture  being  looked  upon,  since  the 
vast  increase  of  personal  pro])erty  of  late  years,  as  too  large  a  penalty  fur 
an  offence  to  which  a  man  is  prompted  by  the  natural  love  of  liberty.* 

There  is  a  remarkable  difference  or  two  between  the  forfeiture  of  lands  and 
of  goods  and  chattels.  1.  Lands  are  forfeited  upon  attainder ,  and  not  before: 
goods  and  chattels  are  forfeited  by  eoncivtion.  Because  in  many  of  the  cases 
where  goods  are  forfeited  there  never  is  any  attainder,  which  happens  uoly 
where  judgment  of  death  or  outlawry  is  given  :  therefore  in  those  cases  the 
forfeiture  must  be  upon  conviction  or  not  at  all;  and,  being  necessarily  upon 
conviction  in  those,  it  is  so  ordered  in  all  other  eases;  for  the  law  loves  uni- 
formity. 2.  In  outlawries  for  treason  or  felony,  lands  are  forfeited  only  by  the 
judgment;  but  the  goods  and  chattels  are  forfeited  by  a  man's  being  first  put  in 
the  exigent,  without  staying  till  he  is  qulnto  cxaetus,  or  finally  outlawed;  fur  the 
necretiiig  himself  so  long  t'voin  justice  is  construed  a  flight  in  law.(f)  The  tor- 
feiture  of  lands  has  relation  to  the  time  of  the  fact  committed,  so  as  to  avoid 
all  subsequent  sales  and  encumbrances;  but  the  forfeiture  of  goods  and  chattel^ 
has  no  relation  backwards,  so  that  those  only  which  a  man  nas  at  the  time  of 
conviction  shall  be  forfeited.  Therefore  a  traitor  or  felon  may  bona  fide  »e\\  any 
of  his  chattels,  real  or  personal,  for  the  sustenance  of  himself  and  family  be- 
jicooo-i     tAveen  the  fact  and  conviction  ;(w)  for  personal  property  is  of  *so  fluclu- 

'  -^  ating  a  nature  that  it  passes  tlirough  many  hands  in  a  short  time;  and 
no  buyer  could  be  safe  if  he  were  liable  to  return  the  goods  which  he  had 
fairly  bought  provided  any  of  the  prior  vendors  had  committed  a  treason  or 
felony.  Yet  if  they  be  collusively  and  not  bona  fide  parted  with,  merely  to 
defraud  the  crown,  the  law  (and  particularly  the  statute  13  £lis.  e.  5)  will  reach 
them,  for  they  are  all  the  Avhile  truly  and  substantially  the  goods  of  the  offender; 
and  as  he,  if  acquitted,  might  recover  them  himself,  as  not  parted  with  fort 
good  consideration,  so  in  case  he  happens  to  bo  convicted  the  law  will  recover 
them  for  the  king. 

II.  Another  immediate  consequence  of  attainder  is  the  corruption  of  licod^ 
both  u])wards  and  downwards,  so  that  an  attainted  person  can  neither  inherit 
lands  or  other  hereditaments  from  his  ancestors,  nor  retain  those  he  is  already 
in  possession  of,  nor  transmit  them  by  descent  to  an}*  heir;  but  the  same  shall 
escheat  to  the  lord  of  the  lee,  subject  to  the  king's  superior  right  of  forfeiture: 
and  the  person  attainted  shall  also  obstruct  all  descents  to  his  posteritVt 
wherever  they  are  obliged  to  derive  a  title  through  him  to  a  remoter  an- 
cestor, (r) 

This  is  one  of  those  notions  which  our  laws  have  adopted  from  the  feodal 
constitutions  at  the  time  of  the  Norman  conquest,  as  appears  ftoia  its  bi'ing 
unknown  in  those  tenures  which  are  indisputably  baxon,  or  gavelkind: 
wherein,  though  by  treason,  according  to  the  antient  Saxon  laws,  tLo  land  ii 
forfeited  to  the  king,  yet  no  corruption  of  blood,  no  impediment  of  descentif 
ensues;  and,  on  judgment  of  mere  felony,  no  escheat  accrues  to  the  lord.  And 
therefore,  as  every  other  opi)rest»ive  mark  of  feodal  tenure  is  now  happily  won 
away  in  these  kingdoms,  it  is  to  be  hoped  that  this  corruption  of  Uood,  with  all 

(•)  Siuiinilf.  P.  C.  ItO,  b.  (••)  2  lUwk.  P.  a  4M. 

(()  a  lust.  SiZ.  (•)  8m  boak  U.  p.  ttL 


^  By  7  &  8  Goo.  IV.  o.  28.  ».  5,  it  is  onnotod  "  that  where  any  person  shall  be  indicted 

for  treation  or  felony,  the  jury  impanelled  to  try  such  person  shall  not  be  charged  Is 

inquire  concerning  his  lands,  tenements,  or  goocU,  nor  whether  he  fled  for  nch  Uesioa 

o**  I'elonv.''    The  practice  had  been  wholly  discontinued  for  some  y^ 
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iu  connected  consequences,  not  only  of  present  escheat,  but  of  Aitnre  inca- 
pacities of  inheritance  even  to  the  twentieth  generation,  may  in  process  of 
time  he  a)>olie»hed  by  act  of  parliament,  as  it  stands  apon  a  very  different 
footing  from  the  forfeiture  of  lands  for  high  ♦treason,  affecting  the  ri^ooQ 
kingM  pernon  or  government.  And  indeed  the  legislature  has,  from  ^ 
time  to  time,  appeared  very  inclinable  to  give  way  to  so  equitable  a  provision, 
by  enacting  that  in  certain  treasons  respecting  the  papal  supremacy(tr)  and  the 
public  coin,(x)  and  in  many  of  the  new-made  felonies  creatcKl  since  the  reign  of 
llenr}'  the  Eighth  by  act  of  parliament,  corruption  of  blood  shall  be  saved. 
But  as  in  some  of  the  acts  for  creating  felonies  (and  those  not  of  the  most 
utnRi<»uH  kind)  tluH  saving  was  neglected  or  forgotten  to  be  made,  it  seems  to 
be  highly  reuHonablo  and  expedient  to  antiquate  the  whole  of  this  doctrine  by 
one  uii(li»tinguiMhing  law:  especially  as,  by  the  afore-mentioned  statute  of  7 
Anne,  c.  21,  (the  operation  of  which  is  postponed  by  statute  17  Geo.  II.  e.  89,) 
alter  the  death  of  the  sons  of  the  late  pretender  no  attainder  for  treason  will 
exteixi  to  the  dininhcritin^  any  heir  nor  the  prejudice  of  any  person,  other  than 
the  offender  himnelf,  which  virtually  abolishes  all  corruption  of  blood  for 
treajion,  though  (unless  the  legislature  should  interpose)  it  will  still  continue 
for  many  sorts  of  felony.* 


CHAPTER  XXX. 

OF  KKVKHSAL  OF  JUDGMENT. 

•Wk  are  next  to  consider  how  judj^mcnts,  with  their  several   con-     r^ooA 
nc«t«  1   ( i»n«ie(jm'n((s  of  attainder,  forfeiture,  and  corruption  of  blood,     ^ 
ni:iy  Im-  s»t  aside.     There  are  two  ways  of  doing  this;  either  by  falsifying  or 
r.v.  r^iiiL^  I  ho  ju<Ii^inent,  or  else  hy  rej)rievc  or  pardon. 

A  ju'i^nu'iit  may  W  falsitied,  reversed,  or  avoided,  in  tlie  first  place,  without  a 
vrr.'  r  .;r^/-,  tor  matters  lorcii^n  to  or  dcfwrs  the  record, — that  is,  not  apparent 
u|.»ri  iIh'  tare  of  it;  so  that  tiiey  cannot  he  assi«j^ned  for  error  in  the  siij>erior 
•  ;  ?'.  \vhi«  h  can  only  jinii^e  fr«>ni  what  appears  in  the  record  itself;  and  there- 
for' ii  tlM-  wlioU'  record  ht»  not  certified,  or  not  truly  certified,  by  the  inferior 
<«.i]t:.  th.-  party  injured  tlKivhy  (in  both  civil  and  criminal  cases)  may  allege  a 
./.  ;.'  ,/r  /I  ..t  tiie  re(<>nl,aiMi  cause  it  to  he  nntified.  Thus,  if  any  judgment 
w},;it.  \^  r  \h'  ixivi-n  l»y  j)crsoiis  who  had  no  ^ood  commission  to  proceed  against 
the  |M  r^'M  (nnijemned,  it  is  voi<l,  and  may  Iv  falsified  hy  showing  the  special 
ni:i"'  r  without  writ  of  error.*  As  where  a  commission  issues  to  A.  and  n.  and 
tut  IV.-  Mtiirrs.  or  uhv  ot'  tlurn,  of  whicii  A.  or  H.  shall  be  one,  to  take  and  trv 
ueli'  tiii«  t»t-^,  an<l  any  of  tiie  otiier  twelve  proceed  without  the  inteq>osition  or 

-  M  A.  o  >U  1.  r.  1.  (.  ,  St  It   i  Wix  c   11.    18  HI*,  c- 1.    8  1  »  W.  III.  e.  SflL 

16  1  10  ii<^>.  11.  c  'A. 


*  V\  —  -t.lt^lt•••^  \v«re,  Ijowever.  rej»eale<l.  )»y  f»tat.  .'^9  (Joo.  III.  c.  03;  hut,  by  stat.  54 
«;.^.  Ill  .  .  1  l'».  ••'.rrupli«»n  of  hl.Mvi  wju-j  aholi^he*!  in  all  ea-ies  exeopt  the  crime«  of  high 
tr.  1--  ')  iii'l  inur<h  r.  ami.  \>\  -lutute  ii  »,V  4  W.  IV.  o.  1<H'»,  h.  l<>,  it  in  enacted  thnt  cor- 
TM\  ;  n  'f  M<>«»«1  oji  ati  nn<li  r  •*!»;. 11  not  oh'.trui't  cie-^NMits  to  the  i>osterity  of  the  offender 
wh.  r-    tn.\  are  ol.h^'«- I  to  <hrjve  a  title  throu^li  him  or  her  to  a  remoter  ancestor. — 

*  1  I.  it  i^.  if  Mieli  jii'l^jni^'nt  <'<»ine»j  collaterally  in  (^uo'^tion  in  any  other  cause  or  court, 
\}\.  t'Otv  ftirain^t  whom  it  is  u<el  may  ho  avoid  it.  Hut  I  tlo  not  ^ee  how  it  can  be 
«i  r.  'i\  r-  \»r'»"«i,  t'xe.  j)t  1-y  writ  <>f  «rror,  either  for  ern>r  in  fact — in  whieli  caae  it 
w  •;■.  i  ii.-  h.f.'re  ih»*  same  rnurt.  au'l  the  faet  wotihi  Ih»  alleged — or  for  error  in  law. 
Tii«- •;>•••  i'«»i  ot"  |Mr^(>n«*  |«r<»e.  ..linL'  to  jiul;»m»'nt  without  ii  pHxl  commi-wion  ift  one  ot 
th.^'  ']•••  i'h-«l  ilh'^».\liti«  s  jnr  \vlii<h  th»'  law  s.'«'in-«  t.»  a?h»rd  no  |»rev«'ntive  remwly:  they 
wh'^*'!  •  •«»  jniV)i«-<  t  theiM-t'lves.  iiel^el.  It)  j»ni»i*hm«nt.><  afterwanU;  hut  in  the  mean  time 
th*»v  are  aitin^'  in  <loti:ino"  ot'  law.  aii«l  are  not,  imleed,  a  court,  to  or  fh>m  which  any 
miii'vikl  ciui  be  formally  made. — Collridoe. 
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♦3911    P^®^®^^®  *®^  either  A.  or  B., — in  this  case  all  proceedings,  trials,  (v»n- 
J     vietionS;  and  judgments  are  void  for  want  of  a  proper  authority  in  the 
commissioners,  and  may  be  falsified  upon  bare  inspection  without  the  trouble 
of  a  writ  of  error  ;(a)  it  being  a  high  misdemeanour  in  the  judges  so  proccediog, 
and  little,  if  any  thing,  short  of  murder  in  them  all,  in  case  the  person  m) 
attainted  be  executed  and  suffer  death.     So  likewise  if  a  man  purchases  land 
of  another,  and  afterwards  the  vendor  is,  either  by  outlawry  or  his  own  con- 
fession, convicted  and  attainted  of  treason  or  felony  previous  to  the  sale  or 
alienation,  whereby  such  land  becomes  liable  to  forfeiture  or  escheat,  now,  U]k>d 
any  trial,  the  purehasor  is  at  lihcrty,  without  bringing  any  writ  of  error,  to 
falsify  not  only  the  time  of  the  felony  or  treason  supposed,  but  the  very  poiai 
of  the  felony  or  treason  itself,  and  is  not  concluded  by  the  confession  or  the 
outlawry  of  the  vendor,  though  the  vendor  himself  is  concluded,  and  not  bul- 
fered  now  to  den}"  the  fact,  which  he  has  by  confession  or  flight  acknowleJ^'exi. 
But  if  such  attainder  of  the  vendor  was  by  verdict,  on  the  oath  of  his  pei'it*, 
the  alienee  cannot  be  received  to  falsify  or  contradict  the  fad  of  the  crime  com- 
mitted, though  ho  is  at  liberty  to  prove  a  mistake  in  timty  or  that  the  offence 
was  committed  afLer  the  alienation,  and  not  before.(6) 

Secondly,  a  judgment  may  be  reversed  hy  writ  of  error ;^  which  lies  from  all 
inferior  criminal  jurisdictions  to  the  court  of  king*s  bench,  and  from  tlic  kiu«;'s 
bench  to  the  house  of  peers;  and  may  be  brought  for  notorious  mistakes  in  the 
judgment  or  other  parts  of  the  record:  as  where  a  man  is  found  guilty  of  jfor- 
jury  and  receives  the  judgment  of  felony;  or  for  other  loss  palpable  errors,  such 
as  any  irregularity,  omission,  or  want  of  form  in  the  process  of  outlawn%yr 
proclamations;  the  want  of  a  proper  addition  to  the  defendant's  name,  acconliuj: 
to  the  statute  of  additions;  for  not  properlv  naming  the  sheriff  or  other  offiitT 
of  the  court,  or  not  duly  describing  Avhere  fiis  county  court  was  held;  for  lavinj; 
*80'>1  ^"  offence  committed  in  the  time  of  the  late  king  to  be  done  ♦agains^t 
"^  the  peace  of  the  ])rosent;  and  for  other  similar  causes,  which  (though  al- 
lowed out  of  tenderness  to  life  and  liberty)  are  not  much  to  the  credit  oraJ* 
vancement  of  the  national  justice.  These  writs  of  error  to  reverse  judgments 
in  case  of  misdemeanours  are  not  to  be  allowed,  of  course,  but  on  sufBcicnt  ]>n> 
bable  cause  shown  to  the  attorney-general;  and  then  they  are  understood  toK* 
gran  table  of  common  right  and  ex  debito  justitice.  But  writs  of  error  to  rcvcne 
attainders  in  capital  cases  are  only  allowed  ex  gratia;  and  not  without  expre^^ 
warrant  under  the  king's  sign-manual,  or  at  least  by  the  consent  of  the  attorney- 
general. (/•)  Those,  therefore,  can  rarely  be  brought  by  the  party  himself,  e^l'e- 
cially  where  he  is  attainted  for  an  offence  against  the  state;  but  the}'  mav  1*0 
brought  by  his  heir  or  executor  after  his  death,  in  more  favourable  times;  wliich 
may  be  some  consolation  to  his  family.   But  the  easier  and  more  effectual  wayiSi 

Lastly,  to  revenue  the  attainder  by  act  of  parliament.  This  may  be  and  hath 
been  frequently  done  upon  motives  of  compassion,  or  perhaps  from  the  zeal  of 
the  times,  after  a  sudden  revolution  in  the  government,  witnont  examining  too 
closely  into  the  truth  or  validity  of  the  errors  assigned.  And  sometimes,  thouiih 
the  crime  be  universally  acknowledged  and  confessed,  yet  the  merits  of  the 
criminaTs  family  shall  after  his  death  obtain  a  restitution  in  blood,  honours,  and 
estate,  or  some  or  one  of  them,  by  act  of  parliament;  which  (so  far  as  it  ex- 
tends) has  all  the  etfect  of  reversing  the  attainder  without  casting  any  reflec- 
tions upon  the  justice  of  the  preceding  sentence. 

The  elfeet  of  falsitying  or  reversing  an  outlawry  is,  that  the  pirty  shall  bo  in 
the  same  plight  as  if  he  had  appeared  upon  tlie  capias;  and,  if  it  be  before  plea 
pleaded,  he  shall  be  put  to  plead  to  the  indictment;  if  after  conviction,  he  shall 
receive  the  sentence  of  the  law;  for  all  the  other  proceedings^  except  only  the 

(•)  2  Hawk.  p.  C.  <l5a.  (»)  3  In-t.  2ai.    in«LP.C.3Cl.  (•)  1  Twb.  ITO^  17ft. 


'  Seo  tho  history  and  nature  of  writH  of  error  in  criminal  cases  stated  by  lord  ICanpfield 
with  great  ability  and  clearness,  in  4  Burr.  2550, 2551,  2552.  As  to  the  mode  and  pnclios 
of  obtaining  tho  writ,  see  1  Chitt.  C.  L.  2d  ed.  749  to  761.-   '^ 
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proccM  of  oallawry  for  his  non-appearance,  *remain  i;-ioi!  bdcI  offectonl  ■■•«(>« 
■a  before.  But  whon  judgment  pronoanced  upon  convif.tion  is  fiilsitlcd  *- 
or  rcvenwd,  all  former  proceed inga  are  abtiolutelv  set  ^i-iilo,  and  thv  purly  ttooda 
tm  if  lie  had  never  been  at  all  accused;  restored  in  ki-  credit,  hi*  cayacity,  bin 
bluud,  and  hia  eiitatcH;  with  regard  to  which  last,  th<>ii(;Ii  tito)'  mny  b«>  granted 
awny  by  the  trown,  yet  the  owner  may  enter  upon  the  granUse  witii  aa  litUe 
L-in-tnuny  as  be  might  enter  apon  a  dis»ei»or,(d)  Bui  lio  ulill  remains  liable  to 
another  prosecution  fur  the  same  oBence;  for  the  first  luiiig  l>rroIl(^ous,  he  never 
Kutt  in  jeopardy  thereby. 


CDAPTER  XXXI. 

OF  REPRIEVE  AND  PARDON. 


*TtiE  only  other  remaining  ways  of  avoiding  the  execntion  of  the    rmu 
judgment  arc  by  a  rcjiricvo  or  a  pardon;  whereof  the  former  is  tempo     '• 
r.irv  <in!y.  the  hitter  penimnent. 

r  .\  rt'|iricve'  (from  reprenrlre,  to  take  back)  is  the  withdrawiii|;of  a  sentence 
f'T-Mt  interval  of  time,  wlicreby  the  execution  is  suspended.  This  maybe,  first, 
fx  tirbitrio  judirin.  cither  before  or  after  judgment;  as  where  the  pudge  is  not 
fuli'tii-d  with  the  ventiel,  or  tlic  evidence  is  suspicious,  or  the  indictment  Lb  id- 
!-'ilTiii.iii.  or  lie  i"  ilciihttiil  wlielhcT  the  offence  be  within  clorgj-i  or  Bometimes, 

.■tL:ir:i(  Iff.  i ilir  t«  ^ivr  r.Mini  to  "|i|i!y  to  the  crown  for  cither  an  absolute  or 

i-priili(ii.!i:il  ii:iri|i)ii.  The-c  jirliilrury  re^.rieves  tiiity  be  griinled  or  taken  off  by 
tlie  jn-iii'i^^  nf  i;:iiil..ivl!ViTy,  rillliou'f^h  ilicir  session  lie  finished  and  their  cora- 
m(--ii.iy  .'Ni.ir.-^;  Imt  [liis  nilhiT  by  common  usage  than  of  strict  right. (a) 

l!i[Ti,v.-  iii:iy  alsn  lie  ,j'  ii,:;.i.'^ii,it<-  Ifijix:  an  where  a  woman  is  ciipitally  eon- 
vii  •,,-i|  :iii.l  [.Kail-  li.T  ]iri';;iiaiicv:  thouj;li  thjjt  is  no  cause  to  ntny  the  judgment, 
\.i  h  is  lu  r.'-.iiiic  ilie  execuli..i'.  till  she  he  <ieliven-d.  This  is  a  mercy  r,.,„, 
-  ii.  r:.t."l  h\-  (lie  l;iw  n|'  ii;,tu,v,  h,  f.H-un-m  i'r.4is;  and  iherefore  no  part  I-  "'^ 
.■■:  ihe  l.|"...|y  |.n..ee.liii;;s  iu  ihe  reii;!)  c.l'  ijueeii  Marv  lialh  been  more  justly 
■:.'t.-l-.i  thiiii  lliecnielty  that  w:ih  cNcivise.i  in  the  islanit  cfCiuernwy  of  burning 
:i  w-iiiiiii  lii^'  ivith  iliilil;  iind  when,  tliroii^h  llie  violence  of  thc'flamcs,  the 
\'.U\M  >ur:iiii;  t^iMh  :t(  the  Make  and  was  preserved  bv  the  bystanders,  after 
.  .111.-  ^i.'iil.eraiiun  c.i"  il„.  ]iric*ts  wlin  assi.-ii-,!  at  the  nae'rifice,  they  cast  it  again 

l*.,.  la«-  .if  .u,l,.,\t 
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the  benefit  of  this  reprieve  and  been  delivered,  and  afterwards  becomes  preg- 
nant again,  she  shall  not  be  entitled  to  the  bcnelit  of  a  further  respite  for  that 
cause.(e)  For  she  may  now  be  executed  before  the  child  is  quick  in  the  womb, 
and  shall  not,  by  her  own  incontinence,  evade  the  sentence  of  justice.* 

Another  cause  of  regular  reprieve  is,  if  the  offender  becomes  non  compos  l»e- 
tween  the  judgment  and  the  award  of  execution ;(/)  for  regularly,  as  was  for- 
merly ff/)  observed,  though  a  man  be  compos  when  he  commits  a  capital  crime,  yot 
if  he  becomes  non  compo.<  after,  he  shall  not  be  indicted;  if  after  indictment,  he 
shall  not  be  convicted;  if  alter  conviction,  he  shall  not  receive  judgment ;  if  after 
*'^0n     judgment,  he  *shall  not  be  ordered  for  execntion:  for  *\furiosfts  soh 

* '  ^-^  funn't'  punitur,''  and  the  law  knows  not  but  ho  might  have  offered  s*)mc 
reason,  if  in  his  senses,  to  have  stayed  these  respective  proceedings.  It  is  there- 
fore an  invariable  rule,  when  any  time  inten^enes  between  the  attainder  and  the 
award  of  execution,  to  demand  of  the  prisoner  what  he  hath  to  allege  why  exe- 
cution should  not  be  aAvarded  against  liim;  and  if  he  appears  to  be  insane,  the 
judge  in  his  discretion  may  and  ought  to  reprieve  him.*  Or  the  party  may 
plea/l  in  bar  of  execution;  which  plea  may  be  either  pregnane^',  the  king's 
])ard()n,  an  act  of  grace,  or  diversity  of  person,  viz.,  that  he  is  not  the  same  as 
was  attainted  and  the  like.  In  this  last  case  a  jury  shall  be  impanelled  to  tn' 
this  collateral  issue,  namely,  the  identity  of  his  person;  and  not  whether  guilty 
or  innocent;  lor  that  has  been  decided  before.  And  in  these  collateral  issues  the 
trial  shall  be  inj<tintfrr,{/i)  and  no  lime  allowed  the  prisoner  to  make  his  defence 
or  produce  his  witnesses,  unless  he  will  make  oatfi  that  he  is  not  the  pers^m 
attainted :( /J  neither  shall  any  peremptory  challengesof  the  jury  be  allowed  the 
prisoner  ;(j")  though  formerly  such  challenges  wei-e  held  to  be  allowable  when- 
ever a  man's  life  was  in  quest  ion. (A) 

II.  If  neither  j>regnancy,  insanity,  non-identity,  nor  other  plea  will  avail  lo 
avoid  the  judgment  and  stay  the  execution  consequent  thereupon,  the  last  and 
surest  resort  is  in  the  king's  most  gracious /)rtr(/ow;  the  granting  of  which  is  the 
most  amiable  ])rerogative  of  the  crown.  Law  (says  an  able  writer)  cannot  Ih» 
IVanuMl  on  princi]>h's  of  compassion  to  guilt;  yet  justice,  by  the  eonstitutiou  of 
Kngland.  is  bound  to  be  administered  in  mercy:  this  is  pi-omised  by  the  kingiu 
his  c«»ronation-oath,  and  it  is  that  act  of  his  government  which  is  the  «lo^l 
personal  an<l  most  entirely  his  own.(/)  The  king  himself  condemns  no  man; 
that  rugired  ta^k  he  leaves  to  his  courts  of  justice:  the  great  operation  of  hw 
j^o^p-,     see])tre  is  '^niercy.     His  power  of  pardoning  was  said  by  our  Saxon  an- 

'^'  *  J  cestorsf;//)  to  be  derived  a  lojf  inta'  dignitatis:  and  it  is  declared  in  parlia- 
ment, by  statute  27  Hen.  Vlll.  c.  L'4,*that  no  other  pei-son  hath  power  to  |)ardon 
or  remit  any  tri'ason  or  felonies  whatsoever:  but  that  the  king  hath  the  whole 
and  sole  ]>ower  thereof,  unit^Ml  and  knit  to  the  imperial  crown  of  this  realm.iN) 
Tliis  is  indeed  one  of  the  great  advantages  of  monarchy  in  general  alioveany 
other  form  of  governmi-nt  :  that  there  is  a  magistrate  who  has  it  in  his  |»ower 
to  extend  mercy  wherever  he  thinks  it  is  deserved;  holding  a  court  of  equity  in 
his  own  breast  to  soften  the  rigour  of  the  genenil  law  in  such  criminal  cases  as 


'<  1  n  <i.  r.  (\  z*'\K  (*>  stauiHif.  r. r. im.  co.  utL  ut.   iuil  som.  23 

'/   IM.J.  :'«!.  ^')  L:)w  of  Furf 'it.  M. 

{'J '  >•>.'  iH!jri»  -J*.  !■*»  LL.  tUte.  Iht^f.  c  IS. 

A,  I  .Niii.  :*.    pi;^.  Aii]»'nilix.  I -1  e*)  AiitJ  ihH  |Ki«r«>r  bclunipi only  tn ■  king  de  Jift^  aal 

•  •.  F<»t.  i2.  not  to  a  kinji;  de  Jure  darliiK  tlui  tioM  of  ortupalioiL    B^*- 

(. )  1  I. -V.  «1.     Kost.  4-J,  4iK  Abr.  tit.  charier  de  pardom,  £i 


''  It  is  u-u;il  t'nr  tlie  olrrk  of  a-^si/e  to  a*;k  women  who  roct»ive  sentence  of  death  if  tln^y 
liavi"  any  tliini:  to  say  why  rxfi-ution  >ljall  not  }>e  awarded  According  to  the  judgment. 
As  tlii'  t'XiMiiiion  of  tlie  law  in  tin*  lir>t  in^ianee  is  re-ipitod  not  from  a  repirU  for  the 
mothiM',  tun  iVom  tiMidmiess  towards  the  inno(><>nt  infant,  if,  then,  it  should  happen  that 
sli«>  Imcoimi'  quick  of  a  ^er<.ii«l  chiM,  tliis  surely  is  as  much  an  ohjcct  of  compussion  and 
humanity  a-*  the  lirst. — <.'»uistian. 

•'  Thf  law  i<  more  i»r<M'iM*ly  siat«'d  at  ]>age  S").    Supposing  the  party  to  hi 
at  tlit' eouimis>ion  of  t1i«' erime,  tli«'re  ean  he  no  ohjeotion  to  indicting  hi 

may  hveouie  insane  Ix'foro  tin*  hill  i?*  preferred:  heeau«c  if  he  were  in  his  m 

not  hr  Iieard  to  allegro  any  thin^  agaiu-st  the  indietment  hefore  the  grand  jorjr. 
provisions  on  this  suhject  now  made  hy  the  3*J  &  40  Ueo.  III.  0.  94.-^3oLIBI]MI. 


have  been  mdo 
him  though  he 
senses  he  could 
Seethe 
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mrril  an  exemption  from  punishment.  Pardons  (according  to  some  theoristsX<>) 
should  bo  excluded  in  a  perfect  legislation  where  puoishments  are  mild  bat  CMV 
tain;  lor  tliat  the  clemency  of  the  prince  seems  a  I  ■'  itie 

lawn.  But  the  exclusion  of  pardons  must  necessarily  "<  i  j  >.  .\  .  ij  <J.L:i^<_'nius 
power  ill  the  jud^u  or  jury,  that  of  coDStruing  the  i  i  HiiiniiJ  law  by  the  spirit 
iDKlciiil  of  the  lettor;(|>)  or  else  it  must  be  hoTdon,  «  Imt  no  man  will  seriously 
■vow,  that  the  situation  and  circumstances  of  the  ctl.inli-i-  M)"tiif;li  itn-v  nltrr 
oot  the  ewicnco  of  the  cHmej  ou^ht  to  make  no  distii  '  ■■."!■.  -ii  th'  (''"'''I'l'Tit. 
Indi.'tiio«-rticieH,however,  thispoiiitof  pardoncannevi  '||"K 

bi^iiiT  in  ackiiowled^'d  than  the  ma^strate  who  ad  i  ,<]  it 

would  l>e  ini)M>litic  tor  the  power  of  jud^ng  and  of  pardoning  to  centre  in  on» 
and  iho  Hami<  person.  This  (as  the  president  Uontosquiea  obBerTea)(d')  would 
obligf  him  Very  otlen  to  contradict  himself,  to  make  and  to  unmake  bia  ded- 
iiioii:>:  it  would  tend  to  confound  all  ideas  of  right  among  the  mass  of  thepeopla; 
ax  ilioy  would  liiid  it  ditHcult  to  tell  whether  a  prisoner  were  discharged  by  bit 
innmincc  or ohtuinc<l  a  pardon  through  favour.  In  'Holland,  therefore,  rmgaa 
if  there  be  no  stadtholder,  there  is  no  power  of  pardoning  lodged  in  any  '■ 
other  member  of  the  hUlIc.  But  in  monarchies  the  king  acts  in  a  mperior 
sphere;  and  though  ho  regulates  the  whole  government  aa  the  first  roorer,  yet 
he  di>i-M  not  iijijiuur  in  any  of  the  disagreeable  or  invidious  parts  of  it.  When- 
ever the  iiiilion  nee  hL:ii  jicntonally  engaged,  it  is  only  in  works  of  legislature, 
tuagiiitieeiiee,  or  eoiiiimitsion.  To  liiin,  therefore,  the  people  look  up  as  the  foun- 
tail)  of  nothing  but  nounty  and  grace;  and  tbose  repeated  acts  of  goodness, 
cuniitii;  iriHiii'diiiiely  from  his  own  hand,  endesr  the  sovereign  to  his  subjects, 
and  •■.iiitribute  iui)rt'  lliiin  any  thing  to  root  in  their  hearts  that  filial  affection 
ai.'l  |..'r>-'.niil  l.iyiiltv  wliieh  uro  the  sure  iMttiblir'hnK'iit  of  «  prince. 

liiLr  tl.i^  hV;icr.,f  jiiinh.ns.  let  us  bnvflv  consider,  1.  The  ^j.rt  of  pardon ; 
■_'     Ih.'  :,..n;,'r  <■]■  piii-iioiiin;;;  :i.  The  method  of  ti»oir(W  a  pardon;  4.  Thts  effect 

ot    .U.I.  |>:.rdoii   wh,-n:ill.nvrd. 

1  Ami,  tii-r,  tlie  kin;;  limy  jiiinlon  all  offences  merely  Against  the  crown  or 
till-  j.iiMi'-;  ix(.T[iiiiif;.  I.  Tliiil,  to  preserve  the  lilwrty  of  the  wubject,  the  com- 
iiiiKiii:;  ativ  iu;in  to  }ii'i>oii  out  of  ilie  realm  is,  by  the  habfiia  ciirpua  act, 31  Car. 
II  I  -.  ]|,:'l,I,.  ;i  i„,,;i,:ui.n.  iiiijiiinlonable  even  by  the  king,  ^or,  1.  can  the 
k;i  ;.'  [■■iniiiii  MJiiie  [iriML!.-  jii^tiie  is  pHiuipally  concerned  in  the  pM>sccution 
"{  "il'iiiKr--.  "I;:!!  i^'ti.'i  n-.i-  i/riitiiim  fitciTi-  v«in  injuria  i1  damno  aliomnt."(r) 
1'h'  r.  loj.'.  ill  a|i]>.al-  of  mII  kiiids.  (wliK'h  tire  the  suit  not  of  the  king  but  of  the 
i.:.ii'.  iiiiiir<"l.i  till'  ].ri>~<'i'Uior  tuny  relt'use,  but  the  king  cannot  pardon. (4) 
S<  .i)l.  r  I  ;ii>  lii.  ]i,'i)vl<iti  iL  (MiiiiiiDii  iiuisuiice  while  it  remuiiis  unredressed,  or  so 
u-  I  <  I'li'V  lilt  :iii  :il>:iti'tiii'iii  of  it.  tlioiif;h  atterwanls  he  iiiiiy  remit  the  fine;  be- 
i:iii-.-.  iU'.iii:li  till'  ]irii-riiiTiori  is  v.'^ied  in  the  kingtoavoid  niulliplicity  of  suits, 
1..  t  iinii!:,'  ii-riiijtiiiu:ijii-.M  ihU  ntleiiee  siivours  more  Of  the  nature  of  a  private 
'.i:iiiv  1..  .ill  li  iinliii'liKil  ill  the  iieighl"ourhrn>d  than  of  a  public  r.*™, 
wr':._-.'.  N.iili.r.  I;i>il_v,  c;ui  llie  king  piir<lon  an  otfence  against  a  *■ 
[■  I  uhii-  IT  |i.'ii;il  •.tuiiiii'  iiliei-  itifurinutiiin  brought;  for  thereby  the  informer 
!.  .^^  :iinuJri.|  II  |.i-iv;U,>  |.rii(i,Tty  in  bis  (.art  of  the  penalty .(m) 

1 1.-  [I  1-  ^il-ii  ii  iv-ii'ii  tioii  of  a  pii'iiliiir  nature  that  alfects  the  prerogative  of 
I  IT'  :..!,;  IJ-  III  •':i-i'  III'  {i;iHi:uii''iii:ii-y  impi-ai-hini'iils  :  vis.,  that  I  he  king's  pardon 
i.i-.(i..i  )-■  fh.i.h.l  n.  nnv  MK-h  it'ii|ieii(liment  so  as  lo  iin|ir<le  the  inquiry'  and 
-  .;.  il  .  |.ii.-iiiini.ii  of  ^-ivai  :iiid  iinii.rii.iis  oHenders.  Therc^forc,  when,  in  the 
r.  _ii  ..:  »l]:itli-.  till-  Srci-ni!.  ilu'  eiirl  "f  I'luibv  was  iinjicacbed  by  the  house  of 
.  .  Il,  .1,-  ■■!  I.ii;li  triM-i.ii  j.hii  i.lliiT  iiiiHirim'aiioui-s.  and  pleai'led  the  king's 
I  ..!  <i'  Il  :ii  biir  lit  till'  Miiiii',  till'  I'liiiLnii Ills  alli'i;i'<li,rj  "that  there  was  no  precedent 
\  .1'  i  \<  I'  any  |iiLriliiii  »:i-  i;rMiiIi'il  lo  uiiy  piTsons  ini|H'acht'd  by  the  commons 
■  r  i.uii  inM-Lii  oi-  oihiT  lii::li  ri'itiics,  .ic/nK.y.N-;  the  imi>rttrhmettt ;"  and  the re- 
■.]... r,   ri'-''lv.'.i.»-)  ■■iliat  the  ]i:inloii  so  }>li':(deil  was  illegal  and  void,  and  ought 
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not  to  be  allowed  in  bar  of  the  impeachment  of  the  commons  of  England  ;" 
which  reaolulioD  they  aBBigDod(a')  thii^  reueon  to  tho  hnuse  of  loi  da, — "  lltat 
EtettiDj;  up  a  pardon  to  be  a  bar  of  uo  impeachment  delV-ata  the  whole  um.'  i 
effect  of  impeachments  :  fur,  ehoiild  this  point  be  admilLcd  or  elund  doubtMi) 
would  totally  discourage  tha  exhibiting  any  for  th«  falure  ;  whereby  tl»« 
Institution  for  the  preBorvation  of  the  (jovurnmeot  would  be  destroyed." 
atlor  tlie  revolution,  the  commona  renewed  the  same  claim,  and  voted(y) "  lliat 
pardon  ia  not  pleadable  in  bar  of  an  impeachment,"     And  at  length  it  i 
enacted  by  the  act  of  settlement,  12  it  13  W.  III.  c.  2,  "  that  no  pai-don  uni 
the  great  seal  of  England  shall  be  pleadable  to  an  impeachment  by  the  comiiu 
in  parliament."     But,  atter  the  impeachment  has  been  solemnly  beard  mail 
*4001     l^i''i^'')^<l>  >''  i^  i>*>*  understood  that  the  *kin2'8  royal  grace  is  Ibrtbrr 
-'    strained  or  abridged;  for,  afler  the  impeachment  and  aUitinderof  i 
six  rebel  loi"ds  in  1715,  three  of  them  were  from  time  to  time  reprierwl  liy  I 
crown,  and  at  length  received  the  benefit  of  the  king's  moat  gracioua  pardon 
2.  As  to  the  manner  of  pardoning.     1.  Fii-st,  it  must  be  und«r  the  gmU  «■■ 
A  warrant  under  the  privy  aeal.  or  nign-mauual,  though  it  may  ho  n  Kutfu-ii: 
authority  to  admit  the  party  to  bail  in  order  to  plead  the  king's  pardon,  wh 
obtained  in  proper  form,  yet  ie  not  of  itself  a  complete  irrevocable  [lardon  i. 

(')  Com,  Jour.  Maj  20,  lOTB.  (r)  niid.  Jntw  II,  Mm.  (•!  9  Stab-  Trial*.  IM  KX 


•The  following  remarkable  record,  in  which  it  i^  both  Acknovrledued  by  thi 
and  neserted  by  the  king,  proves  thnt  the  king's  fircrogntive  to  p»rdon  deUnqiKnb  (W- 
vioted  in  impeach  mm  W  ie  ax  ancient  a»  the  constitution  itself; — 

lUm  pri,}  bi  tiimmune  a  notire  dit  aci^inrr  It  rm  if<if  nut  jxtrdoit  toil  granU  «  niJIjy  fnmr,  fM 
rugriuule,  q'ont  at  tit.  win  emtiuiil  et  acm'Knfrz,  el  wot  emptneJus  tn  Muf  promt  parltmitaldl  >>■•' 
(&  Pitinbrt,  /yn  ne  dc  raunccon,  dt  /orfiutvre  da  terra,  teiuumaa,  bieiu,  ou  ehalratac,  Utfuta  *>> 
w  wrronf  trova  en  a««in  drfiait  cncdnlre  levr  ligrauft,  el  la  tenurt  de  leurdil  teremeitl:  mnut'i* 
ne  temntt  jammtn  corumltrrt  tit  officen  dit  ria,  mui*  en  Ifml  oaxte:  de  la  eaurie  Ie  ni  ttdt  etuti  a 
Una  jouri.  Et  *ur  cf:  s"U  en  iir.nenl  /Mrlondl  /,ill  tstal'il  t'U  pitet  oh  ret,  d  dt  (ow  miira  • 
(etBBj  a  iiffFMr  «i  raa  '.'■■'■':''-.  /  ''■'■    '■         ■ ' '('n  miWrn^. 

JiespoitJiio. — Lr  i 

After  the  loni' 
of  pardoning  thi' 
no  judgment  can 

Macclesiield  was  fuund  tuiltj  wiUim; 
the  question  was  nftenviu'ds  proiiose 

jiuijpnrnt  of  the  lordt  agaiiutt  Thomaa  earl  nj  Mofflrtfleld.  it  •  > 
(the  previous  (lui^tion  hein|2  first  mored]  it  wno  earried  i 
of  J3C  voices  agninot  65.  Com.  Jour.  May  27,  1723,  G  H, 
trial,  the  ooinmons  seint  the  following  tnesatige  to  the  lordi 


•Urra.    Rnt.  Pari,  SO  Edir,  III.  n.  Ul- 
'  of  guilty,  the  commons  luiw  tbepiv 

iritUdeiiii.i  ■    ■  ■       ■       ^ 
ling  VI 


H.I 


nece^wry  nnd  fit  that  all  the  members  of  the  house  may  bo  preeent  at  trial :  la  <h>  •« 
every  one  may  entisl'v  his  own  conscience  In  the  giving  of  their  vote  to  (f 
ment,"    Commons'  Journal,  lllh  of  Mnrch.  104ti. 

In  the  impenehment  or  Warren  IlaaliiigK.  R»q.,  it  wna  decided,  aSter  moHi  ■enoo'  ■ 
learned  investigation  and  discu^inn,  by  n  very  grnit  minority  in  eooh  houw  of  t«il 
ment,  that  an  impeachment  was  not  nlMiled  by  a  dissolution  of  the  psrUaoiFnl  ~ 
almost  all  the  legal  chnraclcrs  of  each  liouse  voli-d  in  the  minoritiM.— diaimi:< 

*By  7  t  8Gi<o.  IV.  c.  ^,  a.  13,  it  i*  enncted  "that  where  thi*  king**  miy>«ty*Wl  I 
pleased  lo  extend  his  royal  mrrey  (o  any  ullender  convict^  of  felvny.  panbh«U' 
death  or  otherwise,  and  by  warrant  under  his  royal  sign-manual.  coiintnvljaiKil  i 
of  ills  princiiial  secretaries  of  state,  sliall  gmnl  to  such  offender  either  ■  fm-  ■■ 
ditional  pardon,  the  diseharge  of  *ufli  ollinder  out  of  custody  in   lh«  c 

Krdon,  and  the  performance  of  the  condillnn  in  the  case  of  a  conditional  turoliin.  » 
ve  the  elfei't  of  a  pardon  under  tlic  great  seal  for  «uch  offender  ■«  fn  lii<>  M'-my 
which  such  pardon  shall  be  so  griinlcHi.     Provided,  always,  lluif  mi  " 
■uch  discharge  in  consequence  thereof,  nor  any  conditional  ; 
of  the  rondition  thereof  in  any  of  the  cases  aforesaid.  -' 
punishment  to  which  the  offender  might  □iherwlM  lji>  I . 
iinent  conviction   for  any  felony  cemmitled  after  the  ^i... 
This  section  is  In  sultsinnce  are^nactmciii  of  sect.  I  of  i)t<  i.l. ...... 

c.  25,  with  lUe  eseeption  of  the  proviso,  which  i»  new. 

By  39  Geo.  III.  c.  47.  the  king  may  antlioriie  the  governor  of  any  |>1«im  W  wUdi  ** 
itcta  are  transported  to  reniit,  either  atnKilulely  or  oonditionoUy,  tlia  w^'    ~ 
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2.  Next,  il  is  a  general  rule  that  wherever  it  may  reasonably  be  presumed  the 
king  is  deceived,  the  pardon  is  void.(a)  Therefore  any  suppression  of  truth,  or 
fiuggestion  of  falsehood^  in  a  charter  of  pardon  will  vitiate  the  whole;  for  the 
king  was  misinformed. (6'^  3.  General  words  have  also  a  very  imperfeet  effect 
in  pardons.  A  pardon  or  all  felonies  will  not  pardon  a  conviction  or  attainder 
of  felony,  (for  it  is  presumed  the  king  knew  not  of  those  proceedings,)  but  the 
conviction  or  attainder  must  be  particularly  mentioned  {(c)  and  a  pardon  of 
felonies  will  not  include  piracy /d)  for  that  is  no  felony  punishable  at  the 
common  law.  4.  It  is  also  euactea,  by  statute  13  Ric.  II.  st.  2,  c.  1,  that  no  par- 
don for  treason,  murder,  or  rape  shall  be  allowed  unless  the  offence  be  particu- 
larly specified  therein  ;  and  particularly  in  murder  it  shall  be  expressed  whether 
it  was  committed  by  lying  in  wait,  assault,  or  malice  prepense.  Upon  which 
Sir  H<iward  Coko  ol)serves(<f)  that  it  was  not  the  intention  of  the  parliament 
that  the  king  should  ever  pardon  murder  under  these  aggravations;  and  there- 
fore they  prudently  laid  the  pardon  under  these  restrictions,  because  they 
did  not  conceive  it  possible  that  the  king  would  ever  excuse  an  offence  bv 
name,  which  was  attended  with  such  high  aggravations.  And  it  is  remarkable 
enough,  that  there  is  no  precedent  of  a  pardon  in  the  register  for  any  other 
homicide  than  that  ♦which  happens  se  defttuiendo  or  per  infortunium:  to  rmAfii 
which  two  species  the  king's  pardon  was  expressly  confined  by  the  sta-  •• 
tutes  2  Hdw.  III.  c.  2  and  14  Kdw.  III.  c.  15,  which  declare  that  no  pardon  of 
homicide  shall  he  granted  but  only  where  the  king  may  do  it  by  the  oath  of  his 
mum  ;  that  is  to  say,  where  a  man  slayeth  anotlier  in  his  own  defence  or  by 
nii>fortune.  Hut  the  statute  of  Richard  the  Second,  before  mentioned,  enlargen, 
I'V  irijpliiatioii,  the  royal  power,  provided  the  king  is  not  deceive*!  in  the 
iiitriidrd  (►hjict  <d*  Ills  iiK'ny.  And  thervtore  pardons  of  murder  were  always 
::r.»ntcd  with  a  imn  nhstiiutc  ut'  the  statute  of  king  Hichard,  till  the  time  of  tlio 
r«\  ohitioii,  wIm  n,  thi'  doctriueot*  tmn  o/tsfdnft's  ceasing,  it  was  doubted  whether 
iiiurdor  <  (Mild  Ik:  |)ardoiK'd  ijenerally  ;  hut  it  was  determined  by  the  court  of 
kiii^H  lull*  1»  /  )  tliat  (he  king  may  pardon  on  an  indictment  of  munler  as  well 
a-^  a  •»!il»jt(t  may  dixliari^e  an  a])[)eal.  I'nder  these  and  a  few  other  restrictions, 
:t  i-^  a  LC«*i>»^*'"il  '*'ih"  that  a  |>ardon  shall  betaken  most  heneficially /or  the  suhjt»et, 
nii'l  in<»>t  stroiiijlv  airainst  the  kin;;. 

A  j»anl<>n  may  al>o  he  rrtfu/ifiniKil ;  that  is,  the  king  may  exteiul  his  mercy 
'  jH.ii  what  tirm>  iu-  |)h'asrs,  and  may  annex  to  his  bounty  a  condition,  either 
j.r«  '••  .jtiit  <'i'  >iih>i'«jueiit.  on  the  pi'it'ormante  whereot*  ti»e  validity  of  the  ]Kirdon 
\wil  de|Mii<i ;  and  this  hy  tiie  common  iaw.^y)  Which  prerogative  is  daily 
•  \.Tt«*'i  in  the  |)ar<lon  of  telons  on  eonditi(»n  of  being  eontined  to  hard  lalnMir 
:  r  a  Htaifil  liinc,  or  ot'  transportation  to  some  foreign  country  lor  life  or  for  a 
!•  nil  Ml  yt'al••^ ;  such  transportation  or  hanishmenti/i)  Inking  allowable  and  war- 
r.iutrd  hy  ih«'  /iii'>,,i.s  ('nrjtKs  act,  .*M  Car.  II.  e. -,  §  14,  and  both  the  imprisonment 
aii'l  tran*-|Mntalion  ivn<K  ri'd  more  easy  and  etVeclual  by  statutes  8  Geo.  III.  e. 
1'.,  and  r.»  (ieo.  III.  c.  71.« 

'   J  lUwk   I'  I    ::<:.  (/  s.ik  iJ9. 

.»      ■.  h-!    S>.  (»    J  II. wk.  V.C  X»4. 

(',  .  lliMk.  i'  ('  r.<l.  -    lrui>|H>rtAtK>u  i«  ttii«l  (lUr.  3^2)  to  tMrv  IwMi  ir«l 

'    1  n.Mk    i'  I'.  .'V  iiilli.  it^i  Hii  m  |>unu>hDM>nt  bjr  itUlale  3V  Kilt,  c  4. 

•       .'.    I  not      -'  ;•'. 


■  :*  ::.••. r  t«rm  «.{  ir.m'p'Mt.ilinM  ;  whii-li  r»Miiis«'inn  •.ludl  he  «»f  the  same  etfeot  a*  if  hi< 
::..,• -:\  li.i'i  -i^'iiili''!  Iii^  iutiiitiMn  nf  in»'r«"v  und«T  the  si);n-in:iinial :  and  iho  namen  of 
•  .     I  ..<iivi.  t-  .ii««  t<»  h.'  in-rit.-l  in  tho  noxt  ^♦inral  panlon  which  Nhall  j^haa  the  great 

And.  ^v  "♦'«!.  2*'>  of  th«'  *»  (J.'o.  IV.  c.  S4.  it  is  macttsl  tliat  a  felon  un<ler  M*ntoiieo  or 
r  i'-r  «•!  fr.in^|M.rtati»»n.  r«' •••:%  iui:  a  r<Mni"^-i«»n  of  tlw  ■*«'iit«*ii<*»»  from  the  ^ovi>rn«>r  of  New 
•--H!i  W  il'-.  Mr  any  nilnr  o<>l.iii\,  who  may  h«'  anthnri/«'d  to  jrrant  the  ^alne  while  smh 
''  .11  -.hrill  r«*^ah'  :n  a  pla*-.-  uljcrt'  h«'  m  y  lawtully  r«"*ido  uikIit  sueh  !M»ntence,  or^lor, 
r  r-  :jn--:«'n.  n»iy  stu*  l«»r  thf  r»*<<.v«ry  ot  any  j'r«»p,'riy  a<*<|uin'd  hv  him  sinco  his  con- 
\ .'  ti<»n.  nr  f"»r  any  «laina;!«*  or  injury  Mi-tainril  hy  him.  This  fnaotmt*nt  wa*  intriKJueed 
-'.  rtly  afriT  th**  doriHi.,ii  <»t  ili««  r.»mt  of  Kin;:'s  H<ti«h  in  the  i*as<»  (►f  Bullock  i**.  I>odd«, 
::  IV  X  A.  -J-'^^.— 4'iiiTTV. 

•The  s,M.r).  Ill.r.  l.-)  iM  n»p,Ml,..l  }.v  th«'  a  (t»H>.  IV.  c.  84,  and  the  19  Geo.  111.0.74 
>.v  ih*-  7  it  M0*-o.  IV.  c.  'J7.    And.  ».v  '.MJoo.  IV.  c.  32,  8.  3,  reciting  that  it  is  expedient  to 
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3.  With  regard  to  the  manner  of  allowing  pardonB,  we  may  observe  that  a 
*40'>1     P*^^^^'^  ^y  ^^^  ^^  parliament  is  more  *benefieial  than  by  the  king's  ehar- 

"■■»  ter ;  for  a  man  is  not  bound  to  plead  it,  but  the  court  must  ex  officio  take 
notice  of  it;(0  neither  can  ho  lose  the  benefit  of  it  by  his  own  laches  or  negli- 
gence, as  he  may  of  the  king's  charter  of  pardon.(Ar)  The  kind's  charter  of 
pardon  must  be  specially  pleaded,  and  that  at  a  proper  time;  lor  if  a  man  is 
indicted,  and  has  a  pardon  in  his  pocket,  and  afterwards  puts  himself  apon  hi^ 
trial  by  pleading  the  general  issue,  he  has  waived  the  benefit  of  such  pardon.(0 
But  if  a  man  avails  himself  thereof  as  soon  as  by  course  of  law  he  may,  a  pardon 
may  either  be  pleaded  upon  arraij^nment,  or  m  arrest  of  jadgmen^  or,  in  tbe 
present  stage  of  proceedings,  in  bar  of  execution.  Antientfy*,  by  statute  10 
Edw.  III.  c.  2,  no  pardon  of  felony  could  be  allowed  anlcss  the  party  foand 
sureties  for  the  good  behaviour  before  the  sherififand  coroners  of  tbe  oounty.(»» 
But  that  statute  is  repealed  by  the  statute  5  &  6  W.  and  M.  c.  18,  which,  infiteail 
thereof,  gives  the  judges  of  the  court  a  discretionary  power  to  bind  tbe  criminal 
pleading  such  pardon  to  his  good  behaviour,  with  two  sureties,  for  any  term 
not  exceeding  seven  years. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king  is  to  make  tbe  offender  a  new 
man ;  to  acquit  him  of  all  corporal  penalties  and  forfeitures  annexed  to  that 
oit'ence  for  which  he  obtains  his  pardon ;  and  not  so  much  to  restore  bis  former, 
as  to  give  him  a  new,  credit  and  capacity.  But  nothing  can  restore  or  porily 
the  blood  when  once  corrupted,  if  the  pardon  be  not  allowed  till  after  at- 
tainder, but  the  high  and  transcendent  power  of  parliament.  Yet  if  a  person 
attainted  receives  the  king's  pardon,  and  afterwards  hath  a  son,  that  son  may 
be  heir  to  his  father,  because  the  father,  being  made  a  new  man,  might  tiansmit 
new  inheritable  blood ;  though  had  he  been  born  before  tbe  panK>n  he  conld 
never  have  inherited  at  all.(/iy 


CHAPTER  XXXII. 
OF   EXECUTION. 


*40m  *TnERE  now  remains  nothing  to  speak  of  but  execution;  tbe  comply 
'  -I  tion  of  human  punishment.  And  tiiis,  in  all  eases,  as  well  capital  a< 
otherwise,  must  be  j)orlbnnod  by  the  legal  officer,  the  sheriff  or  hisdenaty; 
whose  wari*aiit  for  so  (loin;^  was  antiently  by  precept  under  the  hand  and  si'al 
of  the  judge,  as  it  is  still  i>ractised  in  the  court  of  tne  lord  high  stewu>l  n|x»n 
the  execution  of  a  ])eer;(/0  though  in  the  court  of  the  peers  in  parliament  it  i» 
done  by  writ  i'roiu  the  Uing.(/^)  Afterwards  it  was  established{c)  that  in  case 
of  life  the  judge  may  eoniniaud  execution  to  be  done  without  any  writ    And 

( ( :  t\^t.  *:).  (•)  See  liook  IL  psM  SM. 

(*,  1!  HiV  .  P.  C.  ly.^.  (•)  2  Hid.  r.  C  wJ. 

('i  n>i.:.  :i.>'i.  (»)  ^(w  A|Mmidlx.{6w 

r^Siiik  i:<:*.  (•;  iniieh,L.47b. 


l>i'«*voiit  all  (louhts  resiMMtin^  iIh*  civil  ri  jht^  of  iH>rj*on«  convicted  of  felonies  not  capiul. 
>vh(>  havo  un(l«'r«:on<>  tli<>  ]>iinisliin<nt  to  whieh  thcv  were  ac^udged^  it  is  enacted  th:it 
whore  any  otinuli*!'  hath  licfii  or  sIkiU  ho  eonvieted  of  any  felony  not  punishable  wiih 
cl«>ath,  and  hath  eiuhiivd  or  sliall  i'n<hiri>  the  punishment  to  which  such  offender  h Jib 
b(vn  or  shall  he  a<lju(iL'<*<l  i'or  the  sani<>,  the  ininishment  so  endured  hath  and  shall  lure 
tlio  like  etl'eets  anil  cMiisi'iiHiurs  as  a  pardon  under  the  great  seal  as  to  the  felonv 
whereof  tho  olli'iidorwa^i  >o  coiix  i^toil :  jjrovidetl,  alwnyfl,  that  nothing  therein  container L 
nor  tlie  eii(iiirin<r  t>r  Mich  ]>uiii>hiiu>nt.  shall  piwent  or  mitigate  any  punishment  to 
whieh  the  otioii'lor  niinht  oihrrwi>t>  he  lawfully  sentenced  on  a  subsequent  conTiction 
for  anv  other  ft-lonv. 

^  A  son  horn  after  tlie  attainder  may  inherit  if  he  has  no  elder  brother  lirina  bem 
before  the  attainder :  otherwise  th(>  land  will  escheat  pro  d^eetu  Atfrwfit.  1  HaL  FTCL  3^ 

— CURISTIAN. 
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now  the  usage  is  for  the  judge  to  sign  the  calendar,  or  list  of  all  the  prisoners' 
naincH,  with  their  separate  judgments  in  the  margin,  which  is  left  with  the 
sheriff.  As  for  a  capital  felony,  it  is  written  opposite  to  the  prisoner's  name, 
*'  let  him  be  hanged  by  the  neck ;"  formerly,  in  the  days  of  Latin  and  abbre- 
Yiation,(</)  '^  sus  per  col."  for  *<  suspendatur  per  coUum,'* — And  this  is  the  only 
warrant  that  the  sheriff  has  for  so  material  an  act  as  taking  away  the  life  of 
anothor.(e)  It  mny  certainly  afford  matter  of  specuUtion  that  in  civil  caoses 
there  should  be  such  a  variety  of  writs  of  execution  to  recover  a  trifling  debt, 
issued  in  the  king's  name  and  under  the  seal  of  the  court,  without  which  the 
sheriff  '^cannot  legally  stir  one  step;  and  yet  that  the  execution  of  a  r^AOA 
man,  the  most  important  and  terrible  task  of  any,  should  depend  upon  ^ 
a  marginal  note.^ 

The  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution  within  a  oon- 
venient  time;  which  in  the  country  is  also  left  at  large.  In  London,  indeed,  a 
more  solemn  and  becoming  exactness  is  used,  both  as  to  the  warrant  of  exe- 
cution and  the  time  of  executing  thereof:  for  the  recorder,  after  reporting  to 
the  king  in  person  the  case  of  the  several  prisoners,  and  receivingr  his  roval 
pleasure  that  the  law  must  take  its  course,  issues  his  warrant  to  Uie  thenfb, 
directing  them  to  do  execution  on  the  day  and  at  the  place  as8igned.(/V  And 
in  the  court  of  king's  bench,  if  the  prisoner  be  tried  at  the  bar,  or  brooght 
there  by  habfus  corpus^  a  rule  is  made  for  his  execution,  either  speciffing  the 
time  and  |)lacx%(^)  or  leaving  it  to  the  discretion  of  the  Bheriir.(^)  And 
throughout  the  kingdom,  by  statute  25  Geo.  II.  c.  37,  it  is  enacted  that,  in  case 
of  murder,  the  judge  shall  in  his  sentence  direct  execution  to  be  performed  on 
the  next  day  hut  one  atler  sentence  passed.(0  But,  otherwise,  the  time  and 
])l:u'e  o\'  exi'cution  are  by  law  no  ])art  of  the  judgment.(A)*  It  has  been  well 
ol»-<TVtMli /)  that  it  is  of  ^reat  importance  that  the  punishment  should  follow 
ihv  (  rimo  a«*  early  as  possihle;  that  the  prospect  of  gratitieation  or  advantage 
\\lii(  li  tiiu))tH  a  man  t<»  eonnnit  the  crime  should  instantly  awake  the  attendant 
il  :i  <»t  |>(iiii>hiiu  lit.  Delay  of  execution  serves  only  to  separate  these  ideas; 
an!  t  lie  II  tlu'  execution  itself  affects  the  minds  of  the  spectators  rather  as  a 
ii  rril>le  ^ii^lit  than  as  the  necessary  conH4M|uence  of  transgression. 

riie  >iieritV  cannot  alter  the  manner  of  the  execution  by  subntituting  one  death 

H.  Staiin.If  IV  C.  IHJ.  (*   Hrr  Appendix.  (3. 

'    :.  >I.«i    -M.  (<)  Sw  |k.|c»«  JirJ. 

«  ^  .^^   Apti.  ii<li\   i  4.  (*,  S>  h«-M  hy  tbo  twrlTv  jodc<««  Mkk.  lOQm.  HI. 

I/,  .-Ul*-  I  ri.dv  vi.  ;kJ-'.  fvmt.  43.  {h  Hmxat.  ch.  19. 


'  Tiioupli  it  I'C  truf*  that  a  ninr^Mniil  note  of  a  calen<lar,  nigneil  by  the  judge,  is  the  only 
Wen. lilt  tliat  the  NJieritV  Int^  tor  lU(*  execution  of  a  convict,  yet  it  in  made  with  more 
I  uitiMii  Hiul  ^oleiiniity  ih.iii  in  n'pre^enteil  l>y  the  learned  commentator.  At  the  end  of 
th<-  .i^-i/.*'^  tilt'  I  Icrk  of  lui^iiie  makes  out  in  writing  four  VwiA  of  all  the  prisoners,  with 
—  i.ir.it**  rohuniis.  containing  their  crimes,  vertUcts,  and  8eiitenc<»9,  learing  a  blank 
t  liinn.  in  whuh.  it  the  jiuige  has  retison  to  viiry  the  course  of  the  law,  he  writes  oppo- 
-i'«'  th«*  nam*  -  <»t  thf  capital  eonvietM,  to  b<'  npruvoi,  respitfd,  tranjtportM^  kc.  These  four 
f  al.iilar-*.  Imiii;:  tirst  earerully  coinpareti  together  by  the  judge  and  the  clerk  of  aasiie, 
an-  -urn.'*!  hy  th«Mn.  aii«i  <uie  i«*  given  to  the  sherirt*.  one  to  the  gaoler,  and  the  jod^e  and 
u\*-  <  l.rk  ol  jt<»-izt'  each  k«ep  anotlier.  If  the  sheritT  rt^ceives  afterwards  no  special  order 
tr-iM  tijt'  jntlgc.  Ik'  e.\<  rut*>s  the  judginent  of  the  law  in  the  u»ual  manner,  agreeably  to 
t;i«-  •i.rtction-  <*t  lii<«  ealt>n<lar.  In  every  eounty  this  imtK>rtant  subject  is  settled  with 
jr>  it  li*  lilM-ration  )>y  th*'  juiigo  aixl  the  elerk  of  lui^ize  before  the  judge  leaves  the  aasiie* 
t>'.vii  ;  Kut  piMhiMy  in  (iitfertnt  countifH,  with  •^onie  !«light  variation^  as  in  Lancashire, 
ii'«  <  a!«n'I  ar  i-^  h*ti  with  th»»  gaoler,  hut  one  is  sent  to  the  secretary  of  state. 

If  tJM'  jii<lj»*  think"*  it  prop'T  to  rtpriev»»  a  eanital  (*onvict.  he  sends  a  memorial  or  eer- 
tjfi-  at.'  r.  fh,  k>;  y.r  u.i^t  rj;-.  'i,u(  n).ij,:sf>/,  directed  to  the  **<»cretary  of  state's  office,  stating 
thk!.  triMM  t.ivour  ihh*  i-irciini><tanc«>s  appearing  at  the  trial,  lie  recommends  him  to  his 
In  ij.-ty  •<>  in*  Try.  and  to  a  pardon,  upon  condition  of  transportation  or  some  slight 
J-  .iii-htii.nt.      I'lii"  rfcoinmendatit)!!  is  always  altendtnl  to. — CasisTl.iX. 

■  I'ut  ij'.w,  hy  ^tat.  I  Vi(  t.  c.  77.  s.  I,  no  report  is  to  be  made  to  her  migeaty  of  the 
r  i>«-  (it  any  capital  convict  at  the  central  criminal  court ;  hut,  hy  sect.  5,  the  COUrt  shall 
o!  it*  <»wn  authority  <lir«'ct  exeeution  to  he  done  on  otfenden*. — STEW.i«T. 

'<<•«•.'.  Burr.  Isl'J.  .\nd  cvtMi  the  aln^ve  statute  is  only  directory  as  to  awarding  the 
flav  of  execution,  and  do<-s  not  render  it  an  estiential  requiMte.  Husa.  &  R.  C.  C.  230.— 
CiiiTTr. 
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for  another,  without  being  guilty  of  felony  himself,  as  has  been  formerly  HVLiiUnn 
*4()^1  ^^  ^'*  ^^^^^  ^^^^^  *  by  Sir  Edward  (Joke(n)  and  Sir  Matthew  Ilaleto)  that 
-I  even  the  king  cannot  change  the  punishment  of  the  law  by  altering  the 
hanging  or  burning  into  beheading;  though  when  beheading  is  part  of  the 
Hentence  the  king  may  remit  the  rest.  And,  notwithstanding  some  exumpKs 
to  the  contrary,  Sir  Edward  (-oke  stoutly  maintains  that  *^judicandum  est  iegtOu.>y 
uon  twempUs.'*  But  others  have  thought,(;;)  and  more  justly,  that  this  premga- 
tive,  being  Ibunded  in  mercy,  and  immemorially  exercised  by  the  erowii,  is  |>art 
of  the  common  law.  For  hitherto,  in  every  instance,  all  these  exchanges  have 
been  for  more  merciful  kinds  of  death ;  and  how  far  this  may  also  fall  within 
the  king's  power  of  granting  conditional  ])ardons — viz.,  by  remitting  a  severe 
kind  of  death,  on  condition  that  the  criminal  submits  to  a  milder — is  a  matter 
that  may  bear  consideration.  It  is  observable  that  when  lord  Stafford  was 
executed  ibr  the  popish  plot  in  (he  reign  of  king  Charles  the  Second,  the  then 
shentfs  of  London,  having  received  the  king's  writ  for  beheading  him,  petitioned 
the  house  of  lords  for  a  command  or  order  from  their  lordships  how  the  said 
judgment  should  be  executed ;  for,  he  being  prosecuted  by  impeachment,  thev 
entertained  a  notion  (which  is  said  to  havel)een  countenanced  bj  lord  Sussef) 
that  the  king  could  not  pardon  any  paH  of  the  senteDce.(g)  The  lords  re- 
solved(r)  that  the  scruples  of  the  sheriff's  were  unnecessary,  and  declared  that 
the  king's  writ  ought  to  be  obeyed.  Disappointed  of  raising  a  flame  in  that 
assembly,  they  immediately  signitied(s)  to  the  house  of  c*ommon8,  by  one  of  the 
members,  that  they  were  not  satisfied  as  to  the  power  of  the  Baid  ^lit.  That 
house  took  two  days  to  consider  of  it,  and  then^f)  sullenly  resolved  thai  the 
house  was  content  that  the  sherift*  do  execute  lord  Stafford,  bv  severing  his  head 
from  his  body.  It  is  further  related,  that  when  afterwards  the  same  lord  Bnssel 
was  condemned  for  high  treason  upon  indictment,  the  king,  while  he  remitted 
*40r  1  ^^*^  ignominious  part  of  the  ^sentence,  observed  "  that  his  lordship  woaM 
^  now  find  that  he  was  possessed  of  that  prerogative  which  in  ttie  case 
of  lord  Stafford  he  had  denied  him."(M)  One  can  hardly  determine  (at  this 
distance  from  those  turbulent  times)  which  most  to  disapprove  of,  the  indecent 
and  sanguinary  zeal  of  the  subject^  or  the  cool  and  cmel  sarcasm  of  the 
sovereign. 

To  conclude:  it  is  clear  that  if,  upon  judgment  to  be  hanged  by  the  neck  till 
he  is  dead,  the  criminal  be  not  thoroughly  killed,  but  revives,  the  sheriff  must 
hang  him  again. (ir)  For  the  former  hanging  was  no  execution  of  the  sentence; 
and,  if  a  false  tenderness  were  to  be  indulged  in  such  cases,  a  multitude  of  col- 
lusions might  ensue.  -Nay,  even  while  abjurations  were  in  force,(x)  such  a 
criminal,  so  reviving,  was  not  allowed  to  take  sanctuary  and  abjure  the  realm; 
but  his  fleeing  to  sanctuary  Avas  held  an  escape  in  the  officer.(y) 

And,  having  thus  arrived  at  the  last  stage  of  criminal  proceedings,  or  exe- 
cution, the  end  and  completion  of  human  punishment,  which  was  the  sixth  ai:d 
last  head  to  be  considered  under  the  division  of  public  wrongs,  the  fourth  and 
labt  object  of  the  laws  of  England,  it  may  now  seem  high  time  to  put  a  period 
to  these  commentaries,  which  the  author  is  vcrv  sensible  have  alread}'  swelled 
to  too  great  length.  But  he  cannot  dismiss  the  student,  for  whose  use  alone 
these  rudiments  were  origiimlly  compiled,  without  endeavouring  to  recall  to  his 
memory  some  principal  outlines  of  the  legal  constitution  of  this  country,  hy  a 
short  historical  review  of  the  most  considerable  revolutions  that  have  happeiRnl 
in  the  laws  of  England  from  the  earliest  to  the  present  times.  And  this  task 
lie  will  attempt  to  discharge,  however  imperfectly,  in  the  next  or  concluding 
chapter. 
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CHAPTER  XXXm. 

OF  THE  RISE.  PROGRESS,  AND  GRADUAL  IMPROVEMENTS  OF  THE  LAWS 

OF  ENGLAND. 

^BxpoRX  we  enter  on  the  Bubjcct  of  this  chapter,  in  which  I  propose,  rmAfft 
bv  way  of  Hupplement  to  the  whole,  to  attempt  an  historical  review  of  ^ 
the  mo^t  roinurkable  ehun^es  and  alterations  that  have  happened  in  the  laws 
of  England,  1  inuHt  fii*Ht  of  all  remind  the  student  that  the  nse  and  progress  of 
many  principal  pointH  and  doctrines  have  been  already  pointed  out  in  the  course 
of  thene  fomnientaries  under  their  respective  divisions;  these  having  therefore 
been  particularly  discut^od  already,  it  cannot  be  expected  that  I  should  re- 
examine them  with  any  degree  of  minuteness,  which  would  be  a  most  tedious 
undertaking.  What  I  therefore  at  present  propose  is,  only  to  mark  oat  some 
outlines  of  our  Englinh  juridical  history,  by  taking  a  chronological  view  of  the 
state  of  our  la\v8  and  their  succeBsive  mutations  at  different  periods  of  time. 

The  sevenil  periodn  under  which  I  shall  consider  the  state  of  our  legal  poiitv 
are  the  following  six:  I.  From  the  earliest  times  to  the  Norman  conquest;  2. 
From  the  Norman  conquest  to  the  reign  of  king  Edward  the  First;  8.  From 
thence  U>  the  reformation;  4.  From  the  reformation  to  the  ^restoration  rmiMt 
of  king  Charles  the  St>cond;  5.  From  thence  to  the  revolution  io  1G88;  '- 
6.  From  the  revolution  to  the  present  time. 

1.  And,  tirst.  with  regard  to  the  antient  Britons,  the  aborigines  of  our  island, 
wo  havo  so  little  handed  down  to  U8  concerning  them  with  any  tolerable  cer- 
tainty that  our  iiHjuirics  here  must  needn  be  very  fruitless  and  defective.  How- 
ever, ln»in  Ca'sars  account  of  the  tenetn  and  diHcipline  of  the  antient  Druids  in 
(iaul.  in  whom  centred  all  the  learning  of  these  western  parts,  and  who  wore, 
as  hi*  tills  us.  sent  over  to  Britain  (that  is,  to  the  island  of  Mona  or  Anglesey  j 
to  1m'  instructed;  we  may  collect  a  few  |>ointH  which  bear  a  great  affinity  ana 
ri->riul»!ahce  to  some  of  the  modern  doctrines  of  our  English  law.  Particularly 
the  virv  notion  itsilf  ol'an  oral,  unwritten  law,  delivered  down  from  age  to  age 
by  <  u>tom  and  tra<Iition  merely,  seems  derived  from  the  practice  of  the  Druids, 
who  iKvtr  committed  any  of  their  instructions  to  writing.  |)08sil)ly  for  want  of 
li'tti-i-s;  >ince  it  is  remarkable  that  in  all  the  antiquities,  unquestionably  British, 
w  hirh  tlu'  industry  of  the  nuxlerns  has  discovered,  there  is  not  in  any  of  them 
tin*  lr:i>i  trace  of  any  character  or  letter  to  he  found.  The  ])artible  quality  also 
oi  i;in<U  hy  the  custom  of  i^avelkind,  which  still  obtains  in  many  parts  of  Eng- 
land, and  did  universally  over  Wales  till  the  reign  of  llenry  VIll.,  is  undoubt- 
edly o|  15riti>h  oriirinal.  S«>  likewise  is  the  antient  division  of  the  goods  of  an 
if»t<  *»::iie  hctwei'n  his  widow  and  children  or  next  of  kin;  which  has  since  been 
revived  hy  the  statute  of  distrihutions.  And  we  may  also  remember  an  in- 
.Htarici-  of  a  slighter  nature  mentioned  in  the  present  volume,  where  the  same 
tu«»tom  has  continued  from  Cu'sar's  time  to  the  present;  that  of  burning  a 
w«>man  iruilty  of  the  crime  of  petit  treason  hy  killing  her  husband.^ 

The  i^reat  variety  of  nations  that  successively  broke  in  upon  and  destroyed 
U»th  the  British  inhahitants  and  ^constitution,  the  Komans,  the  Picts,  rmtnck 
and  lifivr  them  the  vaiious  clans  of  Saxons  and  Danes,  must  necessarilv  *- 
havv  •  ause«l  LTreat  confusion  and  uncertainty  in  the  laws  and  antiquities  of  the 
kiii_:  i'Mu;  a>  they  were  very  soon  incorporated  and  blended  together,  and  there- 
l«r.-.  We  may  suj»j>ose,  mutually  communicated  to  each  other  their  respective 
u-;u»  •.,,./ )  in  regard  to  the  rii^hls  «)f  property  and  the  punishment  of  crimes. 
S»  iliui  it  is  morally  im|)ossihle  to  tnice  out  with  any  degree  of  aecurucy  irA^ji 
the  '•everal  mutations  of  the  common  law  wen*  made,  or  what  was  the  respective 
original  of  those  several  customs  we  at  present  use,  by  any  chemic*al  resolution 

CI  uiki  ni«t.  c.  L.^ 
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of  them  to  their  first  and  component  prineipleB.  We  can  Beldom  pronounce 
that  this  custom  was  derived  from  the  Britons;  that  was  left  behind  by  the 
Romans ;  this  was  a  necessary  precaution  against  the  Piets ;  that  was  introductil 
by  the  Saxons,  discontinued  by  the  Danes,  but  aftorwarda  restored  by  the 
Normans. 

AVherever  this  can  be  done,  it  is  matter  of  great  curiosity  and  some  use;  but 
this  can  very  rarely  be  the  case,  not  only  from  the  reason  above  mentioned,  lot 
also  from  many  others.  First,  from  the  nature  of  traditional  laws  in  general, 
which,  being  accommodated  to  the  exigencies  of  the  times,  suffer  by  degrees 
insensible  variations  in  practice  ;(^)  so  that  though  upon  comparison  we  plainly 
discern  the  alteration  of  the  law  from  what  it  was  live  hundred  3*ears  ago,  yet 
it  is  impossible  to  deline  the  precise  period  in  which  that  alteration  accrued,  any 
more  tiian  we  can  discern  the  changes  of  the  bed  of  a  river  which  varies  its 
shores  by  continual  decreases  and  alluvions.  Secondly,  this  becomes  imprac- 
ticable fi*om  the  antiquity  of  the  kingdom  and  its  government,  which  alone, 
though  it  had  been  disturbed  by  no  foreign  invasions,  would  make  it  impofwible 
to  search  out  the  original  of  its  laws,  unless  we  had  as  aathentie  monnmenta 
♦4101  ^^^^**^^^  ^^  ^^*^  Jews  had  by  the  hand  of  Mo8eB.(c)  Thirdly,  *thi8  on- 
-I  certainty  of  the  true  origin  of  particular  customs  must  also  in  part  have 
arisen  from  the  means  whereby  Christianity  was  propagated  among  oar  Saxon 
ancestors  in  this  island,  by  learned  foreigners  brought  over  fW>m  Rome  and 
other  countries,  who  undoubtedly  carried  with  them  many  of  their  own  national 
customs,  and  probably  ])revailed  upon  the  state  to  abrogate  such  usages  as 
were  inconsistent  with  our  holy  religion,  and  to  introduce  many  others  that 
were  more  conformable  thereto.  And  this  perhaps  may  have  partly  been 
the  cause  that  we  find  not  only  some  rules  of  the  Mosaical,  bat  also  of  the 
imperial  and  pontifical,  laws,  blended  and  adopted  into  oar  own  system. 

A  further  reason  may  also  be  given  for  the  great  varietj",  and,  of  coarse,  the 
uncertain  original,  of  our  antient  established  customs,  even  after  the  Saxon 
government  was  firmly  established  in  this  island, — ^\mz.,  the  subdivision  of  the 
kingdom  into  an  heptarchy,  consisting  of  seven  independent  kingdoms,  peopled 
and  governed  by  different  clans  and  colonies.  This  must  necessarily  create  an 
infinite  diversity  of  laws,  even  though  all  those  colonies  of  J ates.  Angles,  Anglo- 
Saxons,  and  the  like  originally  sprung  from  the  same  mother-conn  try,  the  great 
Northern  hive,  which  poured  forth  its  warlike  progeny,  and  swarmed  all  over 
Europe,  in  the  sixth  and  seventh  centuries.  This  multiplicity  of  laws  will 
necessarily  be  the  case  in  some  degree  where  any  kingdom  is  cantoned  oat  into 
any  ])rovincial  establishments,  and  not  under  one  common  dispensation  of  laws, 
iLough  under  the  same  sovereign  power.  Much  more  will  it  happen  where 
seven  unconnected  states  are  to  form  their  own  constitation  and  saperstroctare 
of  government,  though  they  all  begin  to  build  upon  the  same  or  similar 
foundations. 

When  therefore  the  West  Saxons  had  swallowed  up  all  the  rest,  and  king 
Alfred  succeeded  to  the  monarchy  of  England,  whereof  his  grandfather  Egbert 
was  the  founder,  his  mighty  genius  prompted  him  to  undertake  a  most  great 
*4111  ^'^^  necessary  work,  which  he  is  said  to  have  executed  in  as  ^masterly 
-^  a  manner,  no  less  than  to  new-model  the  constitation,  to  rebuild  it  on  a 
plan  that  should  endure  for  ages,  and  out  of  its  old  discordant  materiaJs,  which 
were  heaped  u])on  each  other  in  a  vast  and  rude  irregularity,  to  form  one  qdk* 
form  and  well-connected  whole.  This  he  oftVK'ted  by  reducing  the  whole  king- 
dom under  one  regular  and  gradual  subortlination  of  government,  wherein  each 
man  was  answenible  to  his  immediate  superior  for  his  own  conduct  and  that 
of  his  nearest  neighboui*s:  for  to  him  we  owe  that  master-piece  of  judicial 
polity,  the  subdivision  of  England  into  tithings  and  handreds,  if  not  into 
counties,  all  under  the  influence  and  administnition  of  one  supreme  magistrate, 
the  king;  in  whom,  as  in  a  general  reservoir,  all  the  executive  authority  of  the 
law  was  lodged,  and  from  whom  justice  was  dispersed  to  every  part  of  the 
Action  by  distinct  yet  communicating  ducts  and  channels;  which  wise  insti- 
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tatioD  has  been  preserved  for  near  a  thousand  years  unchanged,  firom  Alfred's 
to  the  pn^HiMit  time.  lie  al»o,  like  another  TbeodoflitiB,  collected  the  yariona 
cuHtomM  that  he  found  dispersed  in  the  kingdom,  and  reduced  and  diseated 
tliom  into  one  uniform  system  or  code  of  laws,  in  his  Dom-beo,  or  Ubtr  juduiali$, 
ThJH  ho  c(>mpiU*d  tor  the  use  of  the  court-baron,  hundred,  and  county  ooort,  the 
eourt-leet,  and  sheriff's  tourn,  tribunals  which  he  established  for  the  trial  of  all 
eauHOH,  civil  and  criminal,  in  the  very  districts  wherein  the  complaint  arose; 
all  of  them  subject,  however,  to  be  inspected,  controlled,  and  kept  within  the 
bounds  of  the  universal  or  common  law  by  the  king's  own  courts,  which  were 
then  itiiH'nnit.  being  kept  in  the  king's  palace,  and  removing  with  bis  house- 
hold in  theme  royal  progresses,  which  he  continually  made  fVom  one  end  of  the 
kingdom  to  the  other. 

The  l>aniMh  invasion  and  conquest,  which  introduced  new  foreign  costomSy 
was  a  severe  blow  to  this  noble  fabric;  but  a  plan  so  excellently  concerted  could 
never  he  lon^  thrown  aside.  So  that  upon  the  expulsion  of  these  intmders 
the  Kn^lish  returned  to  their  antient  law,  retaining,  however,  some  few  of  the 
cuHtomr*  of  their  late  vinitants,  which  went  *under  the  name  of  Dane^  rmAio 
Liige :  as  the  code  compiled  by  Alfred  was  called  the  West-Saxon'Lage ;  ^ 
and  the  local  constitutions  of  the  antient  kingdom  of  Mercia,  which  obtained  in 
the  ciiuntries  nearest  to  Wales,  and  probably  abounded  with  many  British 
customs,  were  called  the  Mercei^Laae,  And  these  three  laws  were,  aboat  the 
be;;inning  of  the  eleventh  century,  m  use  in  different  counties  of  the  realm,  the 
prf>vincial  polity  of  counties  and  their  subdivisions  having  never  been  altered 
or  diHcoiitinue<l  thnm^h  all  the  shocks  and  mutations  of  government  from  the 
time  of  its  tir>t  institution,  though  the  laws  and  customs  therein  used  have  (as 
We  shall  see  >  otten  siitlered  considenihle  changes. 

For  kin^  hMi^ur.  (who,  besides  military  merit,  as  founder  of  the  English  navy, 
was  also  a  nio>t  excellent  civil  governor,)  observing  the  ill  effects  of  three  dia- 
tiiiet  ImmIIcs  1)1*  laws  prevailin;^  at  once  in  separate  parts  of  his  dominions,  pro- 
jrrted  aii«l  l>e:x(in  What  his  Lcrandson  kin^  Edward  the  Confessor  afterwards 
e»nn|»lete«l. — viz.,  one  muforni  dii^est  or  body  of  laws  to  bo  observed  throughout 
thi-  whole  kin:^<loin;  heiiii^  probably  no  more  than  a  revival  of  king  Alfred's 
e.>le.  wiiii  some  iruproveiiients  suir^ested  by  necessity  and  experience,  particu- 
larly the  iiicorjjoratiiiir  some  of  the  British  or  rather  Mercian  customs,  and  also 
Muh  ot"  the  Danish  as  were  reasonable  and  approvtnl,  into  the  West- Saxon- Lagtj 
which  was  >tiil  tli«'  t^roundwork  of  the  whole.  And  this  appears  to  be  the  best- 
su|»ported  and  most  plausibU*  conjecture  (for  certainty  is  not  to  be  expected) 
of  the  ri*«e  and  oriirinal  of  that  admirable  system  of  maxims  and  unwritten 
r  ii<»tom*i.  which  is  now  known  by  the  name  of  the  common  law,  as  extending  its 
atithoritv  univei^allv  over  all  the  realm,  and  which  is  doubtless  of  Saxon 
jianrnaife. 

AfiJOfjiT  the  most  remarkable  of  the  Saxon  laws  we  may  reckon, — 1.  The 
cfi^tiiution  of  |>arliaments,  or,  rather,  general  assemblies  of  the  principal  and 
wiriest  men  in  tlie  nation;  the  tr/f^7uf-^^//(o^\  or  commu/i^  ron^i/i'um,  of  the  antient 
(r»Tmans,  which  was  not  yet  reduced  to  the  forms  and  *distinctions  of  r»iio 
our  inodtTn  parliament,  without  whose  concurrence,  however,  no  new  ^ 
law  eould  U'  made  or  old  one  altered.  2.  The  election  of  their  magistrates  by 
the  peo|»h«, — ijriicinally  even  that  of  their  kini^,  till  dear-bought  experience 
eviiH-ed  the  convenience  and  necessity  of  establishing  an  hereditary  succession 
to  the  crown.  Hut  that  of  all  subonlinate  magistrates,  their  military  officers  or 
hent«Khs,  their  sheriffs,  their  conservators  of  the  })eaco,  their  coroners,  their 
jMirtreeves,  (since  champed  into  mayors  and  Imilitfs,)  and  even  their  tithing- 
men  and  Uirsholders  at  the  Ket.  continue*!,  some  till  the  Norman  conquest, 
<itlM*rs  tor  two  centuries  at\er.  and  some  remain  to  this  day.  8.  The  descent 
'•1  the  crown,  whei»  once  a  roval  family  was  established,  upcm  nearly  the  same 
hereditary  |»rinci|iles  upon  w[»ich  it  has  ever  since  continued;  only  that  per- 
hap«*.  in  cano  of  minority.  ih«'  n«'xt  of  kin  of  full  age  would  ascend  the  throne 
a*  kin«^.  and  not  as  protector,  tlwmi^h  alter  his  death  the  crown  immediately 
reverted  back  to  the  heir.     4.  The  great  paucity  of  capital  punishments  for  the 
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first  ofTenco,  even  the  most  notorioim  otfeDders  being  allowed  to  commato  it  fi 
K  fine  or  weregild,  or,  iu  dclttuk  of  piiyment,  perpetuul  bonilugc ;  U>  which  m 
benefit  of  clergy  has  now  in  Nome  nieasure  micc-eeded.  6,  Tlie  provMleuw  ( 
corLain  custointi,  as  hmolH  and  military  aervicea  in  proportion  to  evur^-  mas 
land,  whii'h  much  restmblod  the  ieodal  constitution,  but  yet  were  exempt  froi 
all  itA  rigoraus  hardships;  and  which  may  bo  well  enough  accouuted  for  b 
BQptioflinK  them  to  be  brought  from  the  continent  by  the  dret  Saxon  inTadee 
iu  tlio  primitive  moderation  and  sinipiicity  of  the  feodal  luw,  before  it  got  inl 
the  hands  of  the  Norman  juiists,  who  extracted  the  moat  aluvith  doctrinm  id 
oppressive  consequences  out  of  what  wus  oviginitlly  inletidcd  as  a  law  of  iibertj 
6.  That  their  estates  were  liablt.-  to  tbrleitui-«  thr  Iroastm,  hut  that  the  doctrin^ 
of  escheats  and  corruption  of  blood  for  felony,  or  any  other  cause,  was  nttoHy^ 
unknown  amongst  them.  7.  The  descent  of  their  lands  to  ail  the  malva  equally, 
without  any  right  of  primogeniture;  a  custom  which  obtained  among  ibt 
Britons,  was  agreeable  to  the  Roman  law,  and  contiiiuod  among  the  SajCoDft 
*4141  **'^  the  Norman  conqiioat :  •though  really  inconvenient,  and  more  Wp» 
J  cially  dealrnctivo  to  autient  tamiliea,  which  are  in  monurchica  nocossuy 
to  be  supported,  in  ouder  to  form  and  keep  up  a  nobihty  or  intermediate  vUM 
between  the  prince  and  the  common  people.  8.  Tlie  courts  of  justico  cotwiMed 
prineipully  of  the  county  courts,  and,  in  eases  of  weight  or  nicety,  tJitt  kiag'il 
court  held  before  himself  in  person,  at  the  time  of  his  parliaraonts,  which  wen 
OBUally  holden  in  different  placea,  according  as  he  kept  the  three  great  f«MU?all 
of  Christ nuiH,  Easter,  and  Whitsuntide ;  an  institution  which  was  adopted  bf 
king  Alfonso  Yll.  of  Castile,  about  a  century  alter  the  conquest,  who  at  iM 
same  three  ^oat  feasts  was  wont  to  assemble  his  nobility  and  pi-elates  in  hit 
court,  who  there  heard  and  decided  all  controversies,  and  then,  ha\'ijig  re««ivt4 
his  instructions,  departed  hovacut)  These  county  courts,  however,  differal 
from  the  modern  ones  in  that  tne  ecclesiastical  and  civil  jiiriadiction  n 
blended  together,  the  bishop  and  tiic  eiildornian  or  ahcrltf  sitting  in  the  ■ 
county  coutl ;  and  also  that  the  decisions  and  proceedings  therein  were  natl 
more  simple  and  unembarrattaed :  an  advantage  which  will  always  att«Dd  t' ' 
infancy  of  any  laws,  but  wear  off  as  they  gi-adually  advance  to  antiquity. 
Trials  among  a  people  who  had  a  very  strong  tincture  of  supenliliun  ww»  p 
mitted  to  bo  by  ordeal,  by  the  conned,  or  morsel  of  execration,  or  by  ^ta^  o/  Im 
with  compurgators,  if  the  party  chose  it;  but  frequently  ihcy  wore  abut  by  j 
for,  whether  or  no  their  jurioa  consisted  precisely  of  twelve  men  or  were  lioa 
to  a  strict  nnanimity,  yet  the  general  constitution  of  this  admirable  cHteri 
of  truth  and  most  important  guardian  both  of  public  and  private  liberty  wa  d< 
to  our  Saxon  ancestors.  Thus  stood  the  general  frame  of  our  polity  at  the  tiM 
of  tho  Norman  invasion,  when  the  second  period  of  our  legal  history  co 
mences. 

II.  This  remarkable  event  wrought  as  great  an  alteration  in  our  laws  ■■ 

did  in  our  antient  line  of  kings;  and  though  the  alteration  of  the  fomxr  <*.,^ 

*4151     ''^^^^""^  rather  by  the  'consent  of  tho  people  than  any  right  of  (Hinqotd 

-I     yet  that  consent  seems  to  have  been  partly  extorted  by  leAT,  and  |iart|j 

given  without  any  apprehension  of  the  consequeucea  whicli  aft«rwanlA  euiued 

1.  Among  the  tirst  of  these  alterations  we  may  reckon  tho  svpanitiou  of  il 
ecclesiastical  conrta  from  the  civil,  effected  in  order  to  ingralialv  llto  new  kii 
with  tlie  popish  clergy,  who  for  some  time  before  Itad  been  onditavonring  i 
over  Europe  to  exempt  themeelves  fWim  the  secular  power,  and  whow  demani 
tlic  Conqueror,  liko  a  politio  prince,  tliought  it  prudent  to  complv  with,  I 
reaaon  that  their  reputed  sanctity  had  a  great  influence  over  tho  mindit  of  0 
people,  and  because  all  the  little  learning  of  the  times  wa»  engroaaed  into  ihu 
nands,  which  made  them  necessary  men  and  by  all  means  to^  gained  OTvri 
bis  interests.  And  thi»  was  the  more  easily  etfect^-'d,  hocaum  the  du\  '  ' 
the  episcopal  sees  being  then  in  the  breast  of  the  king,  he  had  Uken 
them  with  Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  English  eoiwlituUoa 

OXua.Ua.  uiii.  u.ut. 
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depopulation  of  whole  counties  for  the  purposes  of  the  kind's  royal  diversion, 
and  Mubjocling  both  them  and  ail  the  antient  forests  of  the  kingdom  to  the 
unreu.Honablo  severities  of  forost-laws  imported  from  the  continent,  whereby  the 
slaui^bter  of  a  beast  was  made  almost  as  penal  as  the  death  of  a  man.  In  the 
Saxon  times,  though  no  man  was  allowed  to  kill  or  chase  the  king's  deer,  yet 
he  might  start  any  game,  pursue  and  kill  it  upon  his  own  estate.  But  the 
riirour  of  these  new  constitutions  vested  the  sole  property  of  all  the  game  in 
England  in  the  king  alone;'  and  no  man  was  entitled  to  disturb  any  fowl  of  the 
air,  or  any  beast  of  the  field,  of  such  kinds  as  were  specially  reserved  for  the 
rtnal  aniusetnetit  of  the  sovereign,  without  express  license  l>om  the  king  by  a 
grant  of  a  eliase  or  free-warren ;  and  those  franchises  were  granted  as  much 
with  a  view  to  preserx'e  the  breed  of  animals  as  to  indulge  the  subject.  From 
a  similar  principle  to  which,  though  the  foree»t-laws  are  now  mitigated,  and  by 
degreoH  ^grown  entirely  obsolete,  yet  from  this  root  has  sprung  a  baa-  r^tAin 
tani  HJip,  known  by  the  name  of  the  game-law,  now  arrived  to  and  ^ 
wantoning  in  its  highest  vigour:  both  founded  upon  the  same  unreasonable 
notions  of  permanent  property  in  wild  creatures,  and  both  productive  of  the 
same  tyranny  to  the  commons,  but  with  this  difference,  that  the  forest-laws 
established  only  one  mighty  hunter  throughout  the  land,  the  game-laws  have 
raised  a  little  Nimroil  in  every  manor.  And  in  one  respect  the  antient  law  was 
much  less  unreasotiable  than  the  modern;  for  the  king's  grantee  of  a  chase  or 
froe-warron  nii^lit  kill  game  in  ever}*  part  of  his  franchise;  but  now,  though 
a  frcH^lioldcr  of  les8  than  100/.  a  year  is  forbidden  to  kill  a  partridge  upon  his 
own  estate,  yet  nobody  else  (not  even  the  lord  of  the  manor,  unless  he  hath  a 
^rant  of  live- warren;  can  do  it  without  committing  a  trespass  and  subjecting 
hirn>rlt'  to  ah  action. 

M  A  tliird  alteration  in  the  English  laws  was  bv  narrowin*^  the  remedial 
intliiencc  of  the  county  courts,  the  great  seats  of  Saxon  justice,  and  extending 
th«*  "n jntiil  jurisdiction  of  the  king's  justiciars  to  all  kin<ls  of  cjiuses  arising  in 
all  part-i  of  the  kin^^dom.  To  this  end  the  aula  rf(/M,  with  all  its  multifarious 
autliority.  was  erected,  and  a  capital  justiciary  appointe<l,  with  powers  so  largo 
ah  I  boundless  that  he  hecanie  at  length  a  tyniiit  to  the  ]>eople  and  formi<lable 
t'»  the  crown   itself.     The  constitution  of  this  court,  and  the  judges  themselves 

who  i»resided  there,  were  letched  from  the  <luchv  of  Normandv;  and  the  tH>nse- 

I  .  » 

*]ti,rire  naturally  was,  tin*  ordaining  that  all  pr<»ceedings  in  the  king's  courts 
f»!ioiiid  he  carried  on  in  tlu*  Norman  instead  of  the  Knglish  language;  a  pro- 
vi-^iori  the  more  necc^^sarv,  hecau.se  none  of  his  Normart  justiciai*?*  understood 
Kriirli«*h,  hut  as  evident  a  haiige  of  slavery  as  ever  was  im|>osed  ui>on  a  ct)n- 
<^ii»rid  people.  This  lasted  till  king  E<l\vanl  the  Third  obtained  a  double 
VI.  I. TV,  ovrr  the  armies  ot'  France  in  their  own  country,  and  their  language  in 
«'ir««nirt-i  here  at  home.  Hut  there  was  one  mischief  too  deeply  roote<l  thereby, 
af»  1  wliH  li  this  caution  ot*king  Edward  came  t<M>  late  to  eradicate.  In-  r»i|- 
-t*  ad  ot'  the  plain  and  easy  method  of  determining  suits  in  the  county  ^  ' 
« .>urt«*.  the  chicanes  and  sul)tleties  of  Norman  jurisprudence  had  taken  posses- 
-•■'•ri  ot"  the  kiiii^'s  courts,  to  which  every  cause  of  consequence  was  drawn. 
Ill  l"«-d.  that  ai^e  and  those  imnuuliately  succeeding  it  were  the  era  of  relineraent 
ail  1  Hiihtility.  There  is  an  active  principle  in  the  human  soul  that  will  ever  bo 
t  X'-rtmir  it-*  taculties  to  the  utmost  stretch,  in  whatever  employment,  by  the 
u«  «  1  ient*»  of  time  and  place,  the  genend  plan  of  education,  or  the  customs  and 
inaniHT-^  of  the  ai;e  and  country,  it  may  liap|H>n  to  tind  itself  engaged.  The 
N'Tthern  con(|ueroi*s  ot  Europe  were  then  emerging  from  the  grossest  igiioranco 
in  jH.int  ot'  literature;  and  those  who  had  leisure  to  cultivate  its  progrv^s  were 
•♦u«  h  only  as  were  cloistered  in  moiuisteries.  the  rest  l>eing  ail  soldiers  or 
>i»a^inls.  And,  unforiunatelv.  the  first  rudiments  of  science  which  thev  im- 
#dn*tl  were  tho«»e  of  Ari«*totle's  philosophy,  conveyed  through  the  medium  of  his 
.\rahian  commentators,  which  were  brought  fnmi  the  East  bv  the  Saracens  into 
Palestine  and  Spain,  and  translated  into  barbarous  Latin.     So  that,  though  the 
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materials  upon  which  tlicy  wcro  naturally  employed  in  the  infancy  of  a  rising 
Btate  were  tho8e  of  the  noblest  kind,  tlic  estal»lii»iinient  of  religion  and  ttie 
re«:?ulation8  of  civil  i>olity,  yet,  having  only  8uch  tools  to  work  with,  thoir 
execution  was  triflinir  andllinisy.  Both  the  divinity  and  the  law  of  those  tiiut-s 
were  therefore  frittered  into  logical  distinctions*,  and  drawn  out  into  meta- 
physical subtleties,  with  a  skill  most  amazingly  artitieial,  but  which  8crve«  no 
other  purpose  than  to  show  the  vast  powei's  of  the  human  intellect,  howevi-r 
vainly  or  preposterously  employed,  llence  the  law  in  particular,  which  (being 
intended  for  universal  reception)  ought  to  be  a  plain  rule  of  action,  became  a 
science  of  the  greatest  intricacy,  especially  wlien  blended  with  the  uew  retiiie- 
ments  engrafted  upon  feodal  property:  which  retinements  were  from  time  to 
time  gradually  introduced  by  the  2sorman  practitioners,  with  a  view  to  super- 
sede (as  they  did  in  great  measure)  the  more  homely,  but  more  intelligible, 
maxims  of  distributive  justice  among  the  Saxons.  And,  to  say  the  truth,  tiie!H) 
*41K1  *^^*ti^l*i'^tic  reformers  have  transmitted  their  dialect  and  finesses  to 
•J  posterity  so  interwoven  in  the  body  of  our  legal  polity*  that  they 
cannot  now  be  taken  out  without  a  nmnifcst  injury  to  the  substance.  Statute 
after  statute  has  in  later  times  been  made  to  pare  ofl'  these  troublesome  excni«- 
cences  and  restore  the  common  law  to  its  ])ristino  simplicity  and  vigour:  and 
the  endeavour  has  greatly  succeeded;  but  still  the  scars  are  deep  and  visible; 
and  the  liberality  of  our  modern  courts  of  justice  is  frequently  olniged  to  have 
recourse  to  unaccountable  fictions  and  circuities  in  order  to  recover  that 
equitable  and  substantial  justice  which  tor  a  long  time  was  totally  buried 
under  the  naiTow  rules  and  fanciful  niceties  of  metaphysical  and  Nomuir. 
jurisprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial  by  combat,  for  the 
decision  of  all  civil  and  criminal  questions  of  fact  in  the  last  resort.  This  waid 
the  immemorial  ])racticeof  all  the  Noi*thern  nations,  but  first  reduced  to  regular 
and  stated  forms  among  the  Burgundii,  about  the  close  of  the  fiilh  century;  and 
ii'om  thein  it  passed  to  other  nations,  particularly  the  Franks  and  Xormansii, 
which  last  had  the  honour  to  establish  it  here,  though  dearly  an  anchristiaa, 
as  well  as  most  uncertain,  method  of  trial.  But  it  was  a  sufficient  recom- 
mendation of  it  to  the  Conqueror  and  his  warlike  countrymen  that  it  was  the 
usage  of  their  native  duch}'  of  Normandy. 

5.  But  the  last  and  most  important  alteration,  both  in  onr  civil  and  militaiy 
polity,  was  the  engrafting  on  all  landed  estates — a  few  only  excepted — the 
tiction  of  ieodal  tenure,  which  drew  after  it  a  numerous  and  oppressive  train 
of  servile  fruits  and  ap]»endages,  aids,  i*elief8,  primer  seisins,  wardships,  ma^ 
riages,  escheats,  and  fines  for  alienation, — tlie  genuine  consequences  of  the 
maxim  then  adopted,  that  all  the  lands  in  England  were  derived  firom  and 
holden,  mediately  or  immediately,  of  the  crown. 

The  nation  at  this  jiei'iod  seems  to  have  groaned  under  as  absolute  a  slavery 
^4101  ^^  ^^^^^  ^^^  ^^^^  power  of  a  warlike,  an  '^ambitious,  and  a  politic  prince  to 
^  -J  create.  The  consciences  of  men  were  enslaved  by  four  ecclesiasticA. 
devoted  to  a  foreign  ])ower,  and  unconnected  with  the  civil  state  under  which 
they  lived,  who  now  im])orted  from  Konie  for  the  first  time  the  whole  farrogo 
of  su]>erstitious  novelties  which  had  been  engendered  by  the  blindness  and  cur* 
ry])tion  of  the  times  between  the  first  mission  of  Augustin  the  monk  and  the 
>«orman  conquest,  such  as  transubstantiation,  purgatory,  oommnnion  in  one 
kind,  and  the  worship  of  saints  and  images,  not  fonretting  the  univerul 
su]>remacy  and  dogmatical  infallibility  of  the  holy  see.  The  laws,  too,  as  well 
as  the  prayers,  wxM*e  administered  in  an  unknown  tonsne.  The  antient  trial 
by  jury  gave  way  to  the  impious  decision  by  battel.  The  forest-laws  totally 
restrained  all  rural  pleasures  and  manly  n*ci*eations.  And  in  cities  and  town 
the  case  was  no  better,  all  company  being  obliged  to  disperse,  and  fire  and 
candle  to  be  extinguished,  by  eight  at  night,  at  the  sound^of  the  melancholy 
curfeu.  The  ultimate  ])ro])erty  of  all  lands,  and  a  considerable  share  of  the 
present  profits,  were  vested  in  the  king,  or  by  him  granted  out  to  his  Norman 
fiiv  'urites,  who;  by  a  gradual  progression  of  slavery,  were  abeolate 
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the  crown,  and  as  absolute  tyrants  to  the  commons.  Unheard-of  forfeitareSy 
talliai^e.M,  aids,  and  fines  were  arbitmrily  extracted  from  the  pillaged  landholders, 
in  purHuance  of  the  new  nyHtem  of  tenure.  And,  to  crown  all,  as  a  consequence 
of  the  tenure  by  kni|^lit-Her\'ice,  tiie  king  had  always  ready  at  his  command  an 
army  of  sixty  thousand  knights  or  militeSy  who  were  bound,  upon  pain  of  con- 
fisc-ating  their  estates,  to  attend  him  in  time  of  invasion  or  to  quell  any  do> 
mestic  innurrection.  Trade,  or  foreign  merchandise,  such  as  it  then  was,  was 
carried  on  by  the  Jews  and  Lombards,  and  the  very  name  of  an  English  fleet, 
which  king  Edgar  had  rendered  so  formidable,  was  utterly  unknown  to 
Eurf>i>e  :  tlie  nation  consisting  wholly  of  the  clergy,  who  were  also  the  lawyers; 
the  barons,  or  great  lords  of  the  land;  the  knights,  or  soldiery,  who  were  Uie 
8ul><>rtlinate  landholders;  and  the  burghers,  or  inferior  tradesmen,  who  from 
their  insigniticanee  happily  retained,  in  their  socage  and  burgage  tenure,  some 
*|x>intA  of  tlieir  antient  freedom.  All  the  rest  were  villeins  or  bond-  rmioQ 
men.  *- 

From  so  complete  and  well-concerted  a  scheme  of  servility  it  has  been  tho 
work  of  generations  for  our  ancestors  to  redeem  themselves  and  their  posterity 
into  that  state  of  liberty  which  we  now  enjoy,  and  which  therefore  is  not  to  be 
lo4»ked  yx]H)u  as  consisting  of  mere  encroachments  on  the  crown  and  inflringe- 
ment.H  on  the  prerogative,  as  some  slavish  and  narrow-minded  writers  in  tne 
last  century  endeavoured  to  maintain,  but  as,  in  general,  a  gradual  restoration 
of  that  antient  constitution  whereof  our  Saxon  forefathers  had  been  unjustly 
dej»rived,  partly  by  tho  policy  and  partly  by  the  force  of  the  Norman.  How 
that  rostonition  has  in  a  long  series  of  years  been  step  by  step  effected,  I  now 
jjnKH'iMJ  to  inquire. 

William  Kiifiis  prooeedod  on  his  father's  plan,  and  in  some  points  extended 
it.  I'artinilarly  with  ri'ixani  to  the  forest-laws.  But  his  brother  and  successor, 
ll»rirv  tln'  First,  loumi  it  ex})edient,  when  first  he  came  to  tho  ci^own,  to 
iii^Taiiati'  himself  with  the  people,  hy  restorin:^  (an  our  monkish  historians  tell 
11-  tiie  law>  ot"  kini;  Hdward  the  ('onfessor.  The  ground  whereof  is  this:  that 
I'v  <  haittr  lie  ixave  up  the  great  grievances  of  marriage,  ward,  and  relief,  the 
Uri  ri*  iai  |>«Muniary  /r»///.s  of  his  feodal  tenures,  but  reserved  tho  tenures  them- 
hrl'.'  -.  tor  thehaine  military  j>urposes  that  his  fatlror  introduced  them.  Ho  also 
al-  ii-h  *d  the  cxirf\'u\(r)  for,  tl»oii:^h  it  is  mentioned  in  our  laws  a  full  century 
rl:  rvaris.'  r")  yvt  it  is  rather  spoken  of  as  a  known  time  of  night  (^so  denomi- 
iia'-  I  iroi!!  that  al>n)i^ate«l  usai^e)  than  as  a  still  subsisting  custom.  There  is 
t'.\*.i!it  a  (  <><i««  ot*  laws  ill  his  name,  consisting  partly  of  those  of  the  Confessor, 
1  ijt  with  i^rtat  a«Mitions  an«i  alterations  of  his  own,  and  chiefly  calculated  for 
th'-  r«_:iihiiioii  ot"  the  coiintv  (•<)nrts.  It  contains  some  directions  as  to  crimes 
ar.  I  rti.jr  jniiii--}miriits.  ,that  of  thel\  being  made  capital  in  his  reign,)  and  a 
!•  'V  riiini^N  rrhiiirjix  to  rotates,  *j)articnlarly  as  to  the  descent  of  lands:  r^i.n 
w!  1.  1j  Imim:;  hv  the  Saxon  laws  e<iuallv  to  all  the  sons,  bv  the  feodal  or  ^  " 
N  r'iia'i  to  tJK*  •  !<h--t  only,  kiiii^  Henry  lu-re  moderated  tho  ditleivnce,  directing 
t!i"  elh  >t  sMii  to  havo  only  the  j)rineipal  est;ite,  **/»nmi/m  y>«/frM  /e'M</um,"  the 
r>  -•  ''t  his  «'-^iatr«*.  it  he  ha«l  any  others,  being  e(pially  divided  among  them  all. 
(^'i  'hf  other  han«l.  he  icave  up  to  the  eler^^y  the  f!*ee  election  of  bishops  and 
ii  •  !•  1  ;i''hots,  re-.  rvihLT.  however,  these  ensigns  (»f  patnjfuige,  comje  ti*e^ir^y 
<  ii^'o.ly  "I  the  teiiijiorahties  when  Vacant.  aii<l  homage  u|M)n  their  restitution, 
il-  .  Lv-'lv.  unite<l  airain  f<tra  time  the  civil  ami  eccK'siaslical  courts,  which  union 
w;i-  -'.  »ii  (li--..«l\ .  .1  l.\  hi-  Noiinan  clerirv  ;  and,  uimmi  that  tinal  dis>*olution,  the 
I  -.rni/.aner  mI  te-ianc  iitary  caii*^es  seems  to  have  iven  fir>t  given  to  tho  eccle- 
-  .1-!  •  al  «'Miit.  TIm-  re-t  rrrnaiiie<l  as  in  his  fatluT*s  time;  from  whence  wo  may 
.  .1-  !\  |)e?etivr  hi.w  tai*  >h«'rt  this  was  ot'  a  ihoreMigh  restitution  of  king  Kd- 
\v;ir'l  -^  *«r  the  Sax.'ji  hiw-. 

1  iie  ii-.ir|Mr  Si.j.hrii.  a-^  the  manner  of  usnrpers  is,  pnmiised  much  at  his 
ar-  4--ion.  e-p.-eia.ly  witii  r.- rai'l  to  redro^-in^  the  grievances  of  the  forest-laws, 
hilt  p«  riorme<l  no  ^^t.  at  niat:«  i-  eiilu  r  in  that  or  in  any  other  point.  It  is  IVom 
hi^  r.  ign.  howevei*.  that  We  are  to  .late  i!ie  introduction  of  the  Uoman  civil  and 
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canon  Inws  into  this  realm;  and  at  the  same  time  was  imported  Uio  doctrinr 
appeals  to  the  court  of  Rome,  as  a  branch  of  the  canon  law. 

By  the  time  of  king  Henry  the  Second,  if  not  e»rlier,  the  chArtor  of  Uea 
the  First  seems  to  have  been  forgotten,  for  vre  find  the  claim  of  marring^,  wai 
and  relief  then  flourishing  in  full  vigour.  The  right  of  primogoniture  «*I 
also  to  have  tacitly  revived,  being  found  more  convenient  for  tW  public  tlu 
the  parcelling  of  estates  into  a  mnltitudc  of  minute  Hubdivisions.  Ilowcvur, 
this  prince's  reign  much  was  done  to  methodize  the  laws  and  reduce  them  in 
a  i-eguhir  order,  as  appeurs  ttom  that  excellent  treatise  of  Uluuvil,  nhic 
though  some  of  it  be  now  antiquated  and  altered,  yet,  when  com|ian>d  wiili  d 
*42''l  ^'"^^  °*  Henry  the  First,  *it  carries  a  manifest  BUperiority.(y)  Thmug 
"^  out  bis  reign  also  was  continued  the  important  Htruggle,  which  wc  liaV 
had  occasion  so  often  to  mention,  between  the  luws  of  England  and  Rome:  l' 
former  supported  by  the  etreD0h  of  tlie  temporal  nobility,  when  endeaTOUT 
to  be  suppliiutod  in  favour  of  the  latter  by  the  popish  olcvgy;  which  distmte  w_ 
kept  on  foot  till  the  reign  of  £dwai-d  the  Ftrat,  when  the  laws  of  England 
nnder  the  new  discipline  introduced  It  that  ekill\d  commander,  obtained  i 
complete  and  permanent  victory.  In  tne  present  reign  of  Henry  the  Sec»8 
there  are  foui- tilings  which  peculiarly  merit  the  attention  of  a  legal  antiquarioi 
1.  The  constitutions  of  the  parliament  at  Clarendon,  a.d,  1104,  wDer«bytJ>ekiq 
cheeked  the  power  of  the  pope  and  his  clergy,  and  greatly  narrowed  the  teU 
exemption  they  claimed  from  the  secular  jurisdiction,  though  his  further  pr* 
gross  was  unhappily  stopped  foy  the  fatal  e^'ents  of  the  disputes  betwet-n  V 
and  archbishop  Jiecket.  2.  The  institution  uf  the  ofBce  of  Justices  in  eyre,- 
itinere;  the  king  having  divided  the  kingdom  into  six  cireuits,  (a  little  diffi-n 
from  the  pi-t-sent,)  ami  commissioned  these  new-created  Judges  t»  admiui!< 
justice  and  try  writs  of  assize  in  the  several  counties.  These  rvniediea  are  mm 
to  have  been  then  first  invented ;  before  which  all  causes  were  usually  terad> 
natod  in  the  county  courts,  according  to  iho  Saxon  custom,  or  before  the  kin^ 
justiciaries  in  the  aula  regis,  in  purauanoo  of  the  Sorman  regulations.  Ill 
latter  of  which  tribunals,  travelling  about  witli  the  king's  persou.  occaKoul 
intolerable  expense  and  delay  to  the  suitors;  and  the  former,  howemr  yt^ft 
for  little  debts  or  minute  actions,  where  even  injustice  is  l>eUur  than  prurnitl 
nation,  were  now  become  liable  to  too  much  ignorance  of  the  law  and  too  miM 
partiality  as  to  facts  to  determine  matters  uf  considerable  momtinL  9. 
introduction  and  establishment  of  the  grand  assise,  or  trial  by  spociill  kti>d  i 
^  in  a  writ  of  right,  at  the  option  of  the  tenant  or  defendant.  Instead  uf  ll' 
9  and  Norman  trial  by  battel.  4.  To  this  time  must  also  bv  rvfi'rr 
HAttt-i     ^'^'^  intraduction  of  escuoge,  or  pecuniary  *conimntation   for  pe^^4<Dl 

J     military  service,  which  in  process  of  time  was  the  piiivnt  of  the  a 
BubsiJies  granted  to  the  ci-own  by  parliament,  and  the  lund-tnx  "f  laitc  i 

Richard  the  First,  a  bi-ave  and  magnanimous  prince,  was  u  -|' 
as  a  soldier,  and  therefore  enforced  the  forest-laws  with   t"  i 
oocadioned  many  discontents  among  his  people:  though  (aco  r 

Paris)  he  repealed  the  penalties  of  castration,  loss  of  eyes i 

hands  and  ieet,  before  inflicted  ou  such  as  transgressed  in  huiuin;;,  pr-i 
finding  that  their  severity  prevented  prosecutions.  He  also,  when  a' 
couiiwsed  a  body  of  naval  laws  at  the  isle  of  (Jleron,  which  are  still  extant,  ■: 
of  high  authority ;  for  in  his  time  we  began  again  to  discover  thut  (as  au  i^hia 
we  were  natnrally  a  maritime  power.  But  with  regard  to  civil  nrot^enliu. 
we  find  nothing  very  remarkable  in  this  reign,  except  a  few  regaUtiuos  rvgsui 
iijg  the  Jews  and  the  justices  in  eyre,  the  king's  thon^ita  betlig  chiefly  Iak4 
up  by  the  knighL-errantry  of  a  croiMule  against  the  Saniccn»  in  the  holy  hid.] 

In  king  John's  time,  and  thut  of  his  son  Henry  (he  Third,  the  rigourt  • 
feodal  tenures  and  the  furest-laws  were  so  warmly  kept  up  that  ilu-y  oi\-ai 
many  insurrections  of  the  barons  or  principal  feudatories:  which' at  Iw 
this  effect,  that  first  king  John,  and  afterwards  his  son,  oonsentcd  la  the  t^ 
fikmous  charters  of  English  liberties,  magna  carta  and  tarta  tU  /onata.     Of  ll 
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the  latter  was  well  calculated  to  redress  many  ^iovances  and  encroachments 
of  the  crown  in  the  exertion  of  forest-law;  and  the  former  confirmed  many 
liberties  of  the  church,  and  redresned  many  grievances  incident  to  feodnl 
tonures,  of  no  small  moment  at  the  time,  though  now,  unless  considered  atten- 
tively and  with  this  retrospect,  they  seem  but  of  trifling  concern.  But,  besides 
thoM.*  feodai  provisions,  care  was  also  taken  therein  to  protect  the  subject  against 
other  oppressions,  then  frequently  arising  from  unreasonable  amercements,  from 
illi-;;al  distresses,  or  other  process  for  debts  or  services  due  to  the  crown,  and 
*fn>m  the  tyrannical  abuse  of  the  prerogative  of  purveyance  and  pre-  r^ioi 
ciuption.  It  fixed  the  forfeiture  of  lands  for  felony  in  the  same  manner  ^ 
n>  it  Htill  remains ;  prohibited  for  the  future  the  grants  of  exclusive  fisheries,  and 
tlie  erect  ion  of  new  brid*;es,  so  as  to  oppress  the  neighbourhood.  With  respect 
to  private  rights,  it  established  the  testamentary  power  of  the  subject  over  part 
of  his  personal  estate,  the  rest  being  distributed  among  his  wife  and  children; 
it  lai<l  down  the  law  of  dower  as  it  hath  continued  ever  since,  and  prohibited 
the  appeals  of  women,  unless  for  the  death  of  their  husbands.  In  matters  of 
public  ]>oliee  and  national  concern  it  enjoined  a  antformitv  of  weights  and 
measures,  gave  new  encouragements  to  commerce,  by  the  protection  of 
mereliant  strangers,  and  forbade  the  alienation  of  lands  in  mortmain.  With 
regard  to  the  administration  of  justice,  besides  prohibiting  all  denials  or  delays 
ot  it,  it  fixed  the  court  of  common  pleas  at  Westminster,  that  the  suitors  might 
no  lon:c^*r  be  hanussed  with  following  the  king's  person  in  all  his  progresses,  and 
at  the  same  time  brought  the  trial  of  issues  home  to  the  very  doors  of  the  fVee- 
holders,  by  directing  assizes  to  be  taken  in  the  proper  counties,  and  establishing 
annual  eireuits;  it  also  corrected  some  abuses  then  incident  to  the  trials  by 
\v:iijtr  ot'  l:i\v  and  of  batti'l,  directed  the  regular  awanling  of  inquest  for  life  or 
iiKiiilKr,  prohihiting  tlie  king's  inrent>r  ministers  from  holding  pleas  of  the 
in)\vn  ov  trvini;  any  criniinal  charge,  whereby  many  forfeitures  might  other- 
wi-»e  liave  unjustly  aecrurd  to  the  exehe<j!ier.  and  regulated  the  time  and  place 
•  •t  lioldiiiL^  thr  interior  trihunals  of  justice,  the  county-court,  sherifl's  touni,  and 
< 'Xiri-ii'tt.  It  contiiined  and  estai»lishe<i  the  liberties  of  the  citv  of  Lonilon  and 
all  Milur  citiis,  lM)r«)uglis,  towns,  and  |K)rtsof  the  kingdom.  And,  lastly.  (  which 
al-'Hr  Would  have  merited  tiie  title  that  it  iK'ars,  of  the  //r«f<if  charier, )  it  pro- 
t-«  t.-d  evrrv  individual  of  tiie  nation  in  the  free  enjovnieiit  of  his  life,  his 
i:lM  riy.  and  his  projK'rty,  unless  declared  to  be  forfeited  by  the  judgment  of  his 
j-  »  rs  <.r  the  law  of  the  land.' 

'  IlMweViT.  hy  nuans  ot  these  struggles,  the  j)one  in  the  reign  of  king  r«i*>j^ 
J«»l»n  i^aim-d  a  >till  ^^reater  ascendant  here  than  lie  ever  had  before  en-  ^  " 
i'»\t'd;  which  continued  ihrouirl»  the  lonir  reiirii  of  his  son  llenrv  the  ThinI,  in 
tlif  lici^innini^  ot"  whose  tiiui*  the  cdd  Saxon  trial  bv  onleal  was  also  lotallv  abo- 
li-hcd.  And  we  n»ay  by  this  time  perceive,  in  Bracton's  treatise,  a  still  further 
iTiipnAcmcnt  in  the  nntliod  an<l  re;x'ilarity  of  the  common  law,  es|HK'ially  in 
ih.-  point  of  pleadini^N  ,  A  )  Nor  must  it  he  forgotten  that  the  first  traces  which 
rtiiiiiin  ot  the  separation  ot'tiie  greater  harons  trorn  the  less,  in  the  eonstitutions 
"I  ]»arliamcnts.  are  tound  in  the  great  charter  of  king  John,  though  omitted  in 
thai  ot  Ht*nrv  III.;  :ind  that,  towards  the  end  of  the  latter  of  these  n»igns,  we 
tin  I  the  tir>l  record  otany  wi*ii  tor  summoning  knights,  citizens,  and  burgesses 
\"  pailiamcnt.  An<l  here  we  conclude  the  secouii  periixi  ot  our  Knglish  legal 
hi«»torv. 

111.  The  third  connnenecs  with  the  reign  of  Ktlwani  the  First,  who  hath 
Ju^riv  hccn  st\  led  oui-  KnirliNh  .lu«-tinian.  Ft>r  in  his  time  the  law  did  nnvive 
*o  ^ud<lcn  a  pcrtc(  tion,  that  Sir  Matthew  Hale  does  not  scruple  to  atlirm  <)  that 

»    \U\    Ui-t  c.  I.   I'  («)  lUd   1S<. 

*  rii*-  following  is  the  r«l«l';  .itrd  -'.Uli  chiipttT  of  maifna  <nirf<i,  the  foundation  of  the 
1  Ur^\  of  Kn;:ll«)»inen  :  — 

■■  A  •»'''<»  ■' 'm  r  },<>iui>  cdfitif-' ••.  ■  '  i"ij>>  s'nt'f'ir,  a>if  ih*..*r\'nitur  </«'  ^'»»t»i  tr'nt'Ttirnfit  tvo  iW  ft6<T» 
rt'Jtt  1..'  '('.-ru  .->»/»,<ri/<7»/(/f».  '' •  »  «'/».v,  (I'lf  ui'.ijttur,  itut  r-u^cf^  aut  ahquo  minio  titstntatur,  nte  tufKr 
f  '^  \K,Viun,  nrr  tuf),r  ntni  »  t'.'f  n.x.-f,  »i».vj  jwr  liijalf  jutin'tum  fhtrium  fytnrum  rel  per  U^em  tertW* 
A  ui '/i  rr^xfrnt'U,  tmfU  m«  7..' .'n<»,<,  (Vi!  </irrrr>mui  nctum  xcl  jfittittam." — C*UEI$T1AN. 
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more  was  done  in  the  first  thirteen  years  of  his  reign  to  settle  and  estahlish 
the  distributive  justice  of  the  kingdom  than  in  all  the  ages  since  that  time  pat 
together. 

it  would  be  endless  to  enumerate  all  the  particulars  of  these  regulations;  but 
the  principal  may  bo  reducod  under  the  following  general  heads: — 1.  lie  esta- 
blished, confirmed,  and  settled  the  great  charter  and  charter  of  Ibrests.  2.  lie 
gave  a  mortal  woun<l  to  the  encroachments  of  the  pope  and  his  clerg}*,  l»v 
limiting  and  establishing  the  bounds  of  ecclesiastical  jurisdiction,  and  by 
obliging  the  ordinary,  to  whom  all  the  goods  of  intestates  at  that  time  be- 
longed, to  discharge  the  debts  of  the  deceased.  3.  lie  defined  the  limits  of  the 
several  tem]H)ral  courts  of  the  highest  juris<liction, — those  of  the  king's  beucb, 
*4''n     common  pleas,  and  exchecpier, — so  as  *thcy  might  not  interfere  with 

"  *  -•  each  other's  pr()])er  business :  to  do  which  they  must  now  have  recourse 
to  a  tiction, — ver}-  necessary  anrl  beneficial  in  the  present  enlarged  state  of 
pro])erty.  4.  lie  settled  the  boundaries  of  the  inferior  courts  in  counties,  hun- 
dred, and  manors,  confining  them  to  causes  of  no  great  amount,  according  to 
their  primitive  institution,  though  of  considerably  greater  than  by  the  alteration 
of  the  value  of  money  they  are  now  permitted  to  determine.  5.  Ue  secured  the 
property  of  the  subject,  hy  abolishing  all  arbitrar}'  taxes  and  talliages  levied 
without  consent  of  the  national  council.  6.  lie  guarded  the  common  justice  of 
the  kingdom  from  abuses,  by  giving  up  the  royal  prerogative  of  sending  man- 
dates to  interfere  in  private  causes.  7.  lie  settled  the  ibrm,  solemnitieSf  and 
efi'eet  of  fines  levied  in  the  court  of  common  pleas,  though  the  thing  in  itself 
was  of  Saxon  original.  8.  lie  first  established  a  repository  for  the  public 
records  of  the  kingdrmi,  few  of  which  are  antienter  than  the  reign  of  his  fiither, 
and  those  were  by  him  collected.  0.  He  improved  upon  the  laws  of  king  Alfred, 
by  that  great  and  orderly  method  of  watch  and  waixl,  for  preserving  the  public 
)ence  and  preventing  i'ol)beries,  established  by  the  statute  of  WincueBter.  10. 
le  settled  and  reformed  many  abuses  incident  to  tenures,  and  removed  some 
restraints  on  the  alienation  of  landed  pivjperty,  by  the  statute  of  quia  emptort$. 
11.  lie  instituted  a  speedier  way  for  the  recovery  of  debts,  by  granting  exe- 
cution, not  only  u])on  goods  and  chattels,  but  also  upon  lands,  by  writ  of  tlojiU 
which  was  of  signal  benefit  to  a  trading  people  :  and  upon  the  same  commercial 
ideas  he  also  allowed  the  charging  of  lands  in  a  statute  merchant,  to  pay  debts 
contracted  in  trade,  contrary  to  all  feodal  principles.  12.  He  eifectuallv  pro- 
vi«le<l  for  the  recovery  of  atlvowsons  as  temporal  rights,  in  which,  before,  the 
law  was  extremely  deficient.  li>.  lie  also  effectually  closed  tlio  great  gulf,  in 
which  all  the  landed  j>ro]>erty  of  the  kingdom  was  in  danger  of  bcin^  swallowed. 
by  his  reiterated  statutes  of  mortmain ;  most  admirably  adapted  to  meet  the 
frauds  that  had  then  been  devised,  though  aAerwanis  contrived  to  be  evaded 

.^^-j     by  the  invention  of  uses.     *14.  lie  established  a  new  limitation  of  pro- 

" '  -•  perty  by  the  creation  of  estates-tail,  concerning  the  good  polio}'  of  whieh 
n^iMlern  tiines  have,  however,  entertained  a  ver}'  different  opinion.  15.  Ue 
redueed  all  Wales  to  the  subjection,  not  only  of  the  crown,  but  in  great 
mea'^ure  of  the  laws,  of  Knghuul,  (which  was  thoroughly  completed  in  the  reign 
of  Henry  the  Kighth,")  and  seems  to  have  entertained  a  design  of  doing  the  like 
by  Seotland,  so  as  to  have  formed  an  entire  and  c*omplete  union  of  the  island 
of  (ireat  Britain. 

1  might  continue  this  <'atal()gue  much  further;  but  upon  the  whole  we  may 
observe  that  the  verv  sclieme  and  model  of  the  administration  of  Oi>mnion 
Justice  between  ])arty  ami  jiarly  was  entirely  settled  by  this  king,(A')  and  has 
cniitinned  nearly  the  same  in  all  snceeeding  ages  to  this  day,  abating  some  few 
alt  ii'at  ions  which  the  humour  or  netvssity  of  subsequent  times  hath  occanoned. 
Tlie  forms  of  writs,  by  whieh  actions  are  commenced,  were  perfected  in  his 
reii^n.  and  establislied  as  models  for  ]M)sterity.  The  pleadings  i*onseqaent  upon 
the  writs  were  then  short,  nervous,  and  j)er^pieuous,  not  intricate,  verbose,  and 
formal.  The  legal  treatises  written  in  his  time,  as  Britton,  Fleta,  Uenghanu 
and  the  rest,  are,  for  the  most  part,  law  at  this  day;  or  at  least  were  so  till  the 

(*;  Ual.  Ui«t.  a  L.  102. 
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tltenitioDof  t«ntire«  took  place.  And,  to  conclude,  it  h  from  this  period— from 
tbe  exuct  observation  of  magna  carta,  ratber  than  from  its  making  or  rtnatal,  in 
the  duyii  or  hifl  jrrandfather  and  father — that  the  liberty  of  EngUabmen  began 
igain  to  roar  il«  head,  though  tho  weight  of  the  military  tenoree  bung  heBvy 
upon  it  for  many  ages  after. 

I  cannot  give  a  better  proof  of  the  exiTlli-ncp  <tf  Iii*  coriMtitntiond  than  that 
IW>m  hi«  time  to  that  of  Henrf  the  Kightli  ttitru  liu]>[wn«d  very  fttw,  and  thoco 
not  very  considerable,  altorations  id  the  U'gal  Jorm*  of  pr04-eedingM.  An  to 
[natter  of  tubttanet,  the  old  Gothic  powers  oi  eleutlug  thu  prindpul  sntionllnate 
ntaj^Hl rules,  the  aheriffs,  and  'conitervators  of  the  pea<>e  were  taken  from  ^  ,  ,„j. 
Lht)  people  in  ihc  roignit  of  Edward  II.  anil  Kdward  III.,  nod  jiutiecs  of  L  ^ 
the  iH'iK-e  were  established  instead  of  the  Inttcr.  In  the  reign  atto  of  E<lwaTd 
the  Third  the  parliament  is  supposed  most  prohaMy  to  hnve  awumcd  its  prtMont 
Tonn,  by  a  (io]mration  of  tho  commona  from  ihc  lordu  The  •talnl"  tor  iJcfliiinff 
tnd  accertainiMg  treasons  waa  one  of  the  lii-"t  iiroiliiclionM  of  thin  ni'w -model lea 
laacmbty,  and  tho  trannlation  of  the  law  pn xc^itingii  from  Frcnc-h  into  Latin 
mother.  Much  also  wax  done,  under  the  uimtiicea  uf  tliiH  magnaiiimoiiH  prince. 
Tor  CHtabl lulling  our  ilumi-Htic  manufacture  h,  iiy  prohibillug  the  ox)>onation  of 
English  wool,  and  iho  importation  or  w<>iir  of  foreign  cloth  or  rum,  and  by 
cncoumging  cloth-workors  from  other  coiiniHcfi  lo  settle  here.  Nor  was  the 
legislature  iuuttontivc  to  many  other  branclifs  of  i-ommerce.  or  indeed  to  exim- 
nerc-e  in  general ;  liir.  in  particular,  it  enlnn^cd  thr  enilit  of  the  men-hatit,  hy 
introducing  the  statute  staple,  whereby  hi.  im-'M  tl.r  niini.  mniilv  pli'.li/i.  hin 
lands  for  ihc  siviirily  of  his  mercantile  dei<  ^  <  i         <    >      '  >    ..  .  i..  r '     F.itr 

rrew  by  the  cxtcnrtii)n  of  tmdo  to  be  mo  v.v, 

.-ari-  w:iH  i;iki>n.  in  casi'  of  iiiti'stiK-ieH,  to  ajipoint  administrutorH 
nomiiiuii-il  l-y  ilu-  liiw  to  disiribnie  tliiit  personul  j>n)pcrty  among  ll 
iti'l  Idiiilrc'l'  of  iliu  ili'i'i'iiKi'd.  wlucli  betlire  had  been  usually  iipplied,  br  the 
:>tl)'-i'r-  <<i  tho  onliiiiirv.  to  u.tis  then  ik'niiminatcd  pious.  The  sUtute*  also  of 
f.r.ri/i.i;iir--,  tiir  itr.itLiiiUy  iii-]uvsHing  tho  civil  power  of  the  pope,  were  the  work 
jiilii-  ;in<t  ilieMih-;oi[Uihl  ri'ign.  And  the  establishment  of  a  luborions  parochial 
■■Utu'V.  In'  till'  I'li.loivnK'iil  of  vii'iintges  out  of  the  overgrown  possessions  of  tho 
mi.iiH-t.n.-.,  iidile.l  lustiv  ti>  the  close  of  the  ftturteeiith  ccnturj-.  though  the 
w.-l-  •>{  till'  t'rnriiil  ritiiini:iii"ii,  whith  were  tht-rohy  first  sown  in  the  king- 
[■iiLi.  wiTo  :iliiL..'l  r,v<T\vlifltnecl  liv  the  spirit  of  |HTse<'ution  introduced  into  the 
jw-  ..t  tlif  liiMil  liy  tlie  iiitlin-Tiri'  .if  the  rei;ular  clergy. 

I'l'iii  thi..  tiiiK-  I"  lliiit  "f  IIenn>- the  Seventh  the  civil  wars  and  disputed 
!i:l.-.  ti>  till'  I T'lwn  iTiive  n"  li-isun-  tor  further  'juridical  improvement:  r^j.m 
•I..C/1  -''-"'  t..j-'  iiit.r  <irni.i."  .\tiil  yet  it  is  to  these  verj'  disputes  that  ^  " 
w,-  .iHi*  till-  biippy  lilts  III*  :ill  the  il'iminions  of  the  crown  on  the  continent  of 
frjiii.'.  wliic'li  turiii'ii  (lif  iiiinclH  of  our  suhst'ijuent  princes  entirely  to  domestic 
.!.■  .-rri-  To  tiuse  likiwisi-  we  owe  tbe  method  of  barring  entails  by  the 
S'lfn  "f  ■■■,„i'iu.ii  rn-i'i-ir''"'.  invfiiteil  originally  by  tbe  clergy  lo  evade  the 
it.uiii.  -'.Innirtiiijitn.  hut  ititniiliu-vil  under  Kiiwanl'the  Fourth  for  the  purpose 
■1  iii.iVttiriiiir  i-tiites  itmi  making  them  more  liable  to  forfeiture;  while,  on  the 
y:.,T  b:iiiil,  ilx-  otvrKTs  .'iiili':iv»iiri'd  to  protect  them  hy  tho  universal  cetabliab- 

III  ill- n-ii-n  111"  kJdir  ll.'m-y  tlie  Seventh,  bis  ministers  (not  to  sav  the  king 
ji'ii-.il  J  w.iv  nii'iv  indii-triiiiij.  in  luinting  out  pnisecutions  upon  old  ai»d  for* 
;  '-.t 'ti  p>'T]:i]  hiivs.  in  orilif  Ki  extort  money  from  the  subject,  than  In  frmming 
iTiy  iK'W  li-ririi'  iiil  ri'i^iilatinns.  For  the  di'siin^'nishing  character  of  this  r«ign 
*a»  iL:ii  "f  iitnii—iiii;  tie:i-itrc  in  the  king's  euirers  by  every  means  that  eonid 
.--  ■l\  )-i'd  :  mill  iihiiosi  I'Vi-rv  alterulion  in  the  laws,  however  salutary  or  other- 
Kfi-  ill  tlu'ir  future  i'<>ii-i'.|iu'ti<'i'H,  bud  ihii  and  this  only  for  their  great  and 
iririi<'diiii<'<il>jfi't.  Ti>  iliii  I'liil  tbe  court  of  Hiiirchamber  was  now. modelled  and 
irm--<l  with  [hiwits  the  must  dunginius  and  unconstitutional  over  the  pereons 
md  pmiMTtii-s  of  ilie  rtiibjiMi,  Inliirmnlions  were  allowed  to  be  reooived,  in  liea 
it  indMimfOls,  at  the  assizes  and  sessions  of  tho  peace,  in  order  to  moltipiy  Inet 
uid  p<-<'uniiir}-  jwnnllies.     Tbe  stutute  of  fines  fur  landed  property  WH  oraftUf 
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and  covertly  contrived,  to  facilitate  the  destruction  of  entails  and  make  tbe 
owners  of  real  estates  more  capable  to  forfeit  as  well  as  to  alien.  The  boned; 
of  clergy  (which  so  oilen  intervened  to  stop  attainders  and  save  the  inhcritanct 
was  now  allowed  only  once  to  lay  oitenders,  who  only  could  havo  inheritauo « 
to  lose.  A  writ  of  capias  was  permitted  in  all  actions  on  the  case,  and  thv 
defendant  might  in  consequence  be  outlawed,  because  upon  such  outlawr}'  hi- 
goods  became  the  property  of  the  crown.  In  short,  there  is  hardly  a  statute  in 
*i^m  ^^^®  reign  *introductive  of  a  new  law  or  modif^'ing  the  old  but  what 
-•     either  directly  or  obliquely  tended  to  the  emolument  of  the  exchequer. 

IV.  This  brings  us  to  the  fourth  period  of  our  legal  histor^^ — \\z.,  the 
reformation  of  religion,  under  Henry  the  Eighth  and  his  children ;  whiili 
opens  an  entire  new  scene  in  ecclesiastical  matters ;  the  usurped  power  of  the 
pope  being  now  forever  routed  and  destroyed,  all  his  connections  with  thi? 
island  cut  off,  the  crown  restored  to  its  supremacy  over  spiritual  men  aii-i 
causes,  and  the  patronage  of  bisho])rics  being  once  more  indisputably  vested  in 
the  king.  And  had  the  spiritual  courts  been  at  this  time  reunited  to  the  civil, 
we  should  have  seen  the  old  Saxon  constitution  with  regard  to  the  eccUsicuiUcai 
polity  completely  restored. 

With  regard  also  to  our  civil  polity,  the  statute  of  wills  and  the  statute  of 
uses  (both  passed  in  the  reign  of  this  prince)  made  a  great  alteration  as  to 
property:  the  former  by  allowing  the  devise  of  real  estates  by  will,  which  bol'yre 
was  in  general  forbidden ;  the  latter  by  endeavouring  to  destroy  the  inlriiaio 
nicety  of  useSj  though  the  narrowness  and  pedantr>'  of  the  courts  of  cuminou 
law  prevented  this  statute  from  having  its  full  beneficial  eifect.  And  thence  the 
courtii  of  equity  assumed  a  jurisdiction  dictated  by  common  justice  and  common 
sense,  which,  however  arbitrarily  exercised  or  productive  of  jealousies  in  ii* 
infancy,  has  at  length  been  matuivd  into  a  most  elegant  system  of  ratioual 
jurisprudence,  the  ])rinciples  of  which  (notwithstanding  they  may  ditfer  in 
Ibrms)  are  now  equally  adopted  by  the  courts  of  both  law  and  equity.  From 
the  statute  of  uses,  and  another  statute  of  the  same  antiquity,  (which  protoctfd 
estates  for  years  from  being  destroyed  by  the  reversioner,)  a  remarkable  altera- 
tion took  place  in  the  mode  of  conveyancing :  the  antient  assurance  by  t'i*otf- 
ment  and  livery  uj)on  the  land  being  now  very  seldom  practised,  since  the  more 
easy  and  more  private  invention  of  transferring  property,  by  secret  conveyantrt 
to  uses  and  long  terms  of  yeai's,  being  now  continually  created  in  morljS^p^^ 
^401-1  *and  family  settlements,  which  may  bo  moulded  to  a  thousand  U!<-iul 
-'     purposes  by  the  ingenuity  of  an  able  artist. 

The  further  attacks  in  this  ivign  upon  the  immunity  of  e8tates4ail,  which 
reduced  them  to  little  more  than  the  conditioiml  fees  at  the  common  law  M'ord 
the  passing  of  tlie  statute  tl*'  don  is ;  the  establishment  of  recogniaanoes  iu  the 
nature  of  a  stalute-sta])le,  for  facilitating  the  raising  of  money  upon  landed 
security;  and  the  introduction  of  the  bankrupt-laws,  as  well  for  the  punishment 
of  the  fraudulent  as  the  relief  of  the  unfortunate  trader, — all  these  were  capital 
alterations  ot  our  legal  ])olity,  and  highly  convenient  to  that  character,  which 
the  English  began  now  to  reassume,  oia  great  commercial  iieople.  The  ineoq-e- 
ration  of  Wales  with  England,  and  the  more  uniform  administration  of  justii-e, 
by  destroying  some  counties  ])alatine  and  abridging  the  unreasonable  privilo^'S 
of  such  as  remained,  added  dignity  and  strength  to  the  monarch}' ;  and,  tugetlier 
WMlh  the  numerous  improvements  before  obsei*A*ed  upon,  and  the  redress  of  inaiiv 
grievances  and  o])])ressions  which  had  been  intnKiueed  by  his  father,  will  ever 
make  the  administration  of  ILenry  \iiL  a  very  distinguished  em  in  the  auuals 
of  juridical  history. 

It  must  be,  however,  remarked  that  (particularly  in  his  latter  years)  the  royal 
prerogative  was  then  straineil  to  a  very  tyrannical  and  oppressive  height:  and, 
what  was  the  worst  circumstance,  its  encroachments  were  established  by  bw, 
under  the  sanction  of  those  ])Usillanimous  parliaments,  one  of  which,  to  its 
eternal  disgrace,  ])assed  a  statute  whereby  it  was  enacted  that  the  king's  pn>- 
clamations  should  have  the  force  of  acts  of  parliament;  and  others  concurred  in 
the  creation  of  that  amazing  heai)  of  wild  and  uew-fanffled  treasons,  which  wen 
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•li<;ht]y  tonched  npon  in  a  former  chapter. (0  Happily  for  the  nation,  this 
arbitrary  reign  was  succeeded  by  the  minority  of  an  amiable  prince,  daring  the 
abort  sunshine  of  which  great  part  of  these  extravagant  laws  were  repealed. 
And  to  do  jai^tice  to  the  shorter  reign  of  queen  Mary,  *many  salntary  rmino 
and  popular  laws  in  civil  matters  were  made  nnder  her  adminiatration,  ^^ 
perhaps  the  better  to  reconcile  the  people  to  the  bloody  meaaarea  which  she 
was  induced  to  pursue  for  the  re-establishment  of  religions  slavery:  the  well- 
concerted  schemes  for  effecting  which  were  (through  the  providence  of  God) 
defeated  by  the  seasonable  accession  of  aueen  Eliaabeth. 

Tlie  religious  liberties  of  the  nation  being  by  that  happy  event  eatabliahed 
(we  tniHt)  on  an  eternal  basis,  (though  obliged  in  their  iniancy  to  be  guarded 
against  papists  and  other  non-confonnists  by  laws  of  too  sanguinary  a  nature,) 
the  furest-lnws  having  fallen  into  disuse,  and  the  administration  of  civil  righta 
in  the  courts  of  justice  being  carried  on  in  a  regalar  coarse,  according  to  the 
wise  institutions  of  king  Edward  the  First,  without  any  material  innovationa, 
all  the  principal  grievances  introduced  by  the  Norman  conquest  seem  to  have 
been  gradually  shaken  otf,  and  our  Saxon  constitution  restored,  with  consider- 
able  improvements,  except  only  in  the  continuation  of  the  military  tenures,  and 
a  few  other  points,  which  still  armed  the  crown  with  a  very  oppressive  and 
dangerous  prerogative.  It  is  also  to  be  remarked  that  the  spirit  of  enriching 
the  clergy  and  endowing  religious  houses  had  (through  the  former  abuse  of  it) 
gone  over  to  sucli  a  contrary  extreme,  and  the  princes  of  the  house  of  Tudor 
and  their  favourites  had  fallen  with  such  avidity  upon  the  spoils  of  the  church, 
that  a  decent  and  honourable  maintenance  was  wanting  to  many  of  the  biahopa 
and  clerg\*.  This  produced  the  restraining  statutes,  to  prevent  the  alienationa 
of  Imds  and  tithes  heloni^in«;  to  the  church  and  universities.  The  number  of 
iri«liir<'iit  jKTsoiis  heiuL^  also  greiitly  increased,  hv  withdrawing  the  alms  of  the 
xnoiiastiTJes.  :i  plan  was  loiined  in  the  roign  of  queen  Elizabeth,  more  humane 
aiiii  l>ont'ti(-ial  tiian  even  feodin;;  and  clothing  of  millions,  by  atfonling  them  the 
niv'Jin'i  wiiii  projur  industry )  to  feed  and  to  clothe  themselves.  And  the  further 
any  sal»>e<niont  plans  tor  maintaining  the  poor  have  departed  from  this  insti- 
t 'I lion,  the  nioro  inipraetioahle  and  even  pernicious  their  visionary  attempts 
have  pro V I'd. 

•Howi'Vi-r,  ((nividerini^  the  reign  of  queen  Elizabeth  in  a  great  and  r*ioQ 
p»liti<:il  vi«\v,  \Vi»  have  no  reason  to  regret  many  subsequent  alterations  *- 
in  tin-  KiJicli'-h  eon^tituti»)n.  For  though  in  general  she  was  a  wise  and  excel- 
Ki»t  priiHt'^^.  and  lovod  her  pi'opU» ;  though  in  her  time  trade  flourished,  riches 
in«  reancil,  the  laws  were  duly  administered,  the  nation  was  respected  abroad, 
a.i  I  tho  pi'Mj»lr  happy  at  home:  yet  the  increase  of  the  power  of  the  star- 
f  hamlnr  and  the  erertion  »d'the  high-eonimissiun  court  in  matters  ecclesiastical 
w.  r»'  the  work  of  her  reiirn.  She  also  kept  her  parliament  at  aver}'  awful  dis- 
tan«  r  ;  and  in  many  ]>arti('ulars  she  at  times  would  carry  the  prerogative  as 
hi^h  as  her  n)o>t  arhitrary  j)redeeessors.  It  is  true  she  vory  seldom  exerteil 
liii^  preroirativi*  so  as  to  o|>pn'ss  individuals,  hut  still  she  had  it  to  exert;  and 
thtTftore  tlu'  ti'lirjiy  o|  lur  reii^n  depended  more  on  her  want  of  opportunity 
and  inclination  than  want  ot'  power  to  play  the  tyrant  This  is  a  high  encomium 
on  ht*r  niorit.  hut  at  the  same  time  it  is  sutlieient  to  show  that  these  were  not 
X\ii,^:  L^ohh'n  days  of  genuine  liherty  that  we  formerly  were  taught  to  believe; 
for  -uri  ly  the  tru«'  Id-erty  of  the  suhjeet  consists  not  so  much  in  the  gracious 
h  liaviour  as  in  the  limitfd  |>ower  of  the  sovereign. 

T\\r  ^reai  revolutions  that  had  happened  in  manners  afid  in  property  had 
pivtd  the  way.  hy  impeniptihle  vet  sure  degrees,  for  as  great  a  revolution  in 
^'..v.riiment ;  yet,  while  that  nvolution  was  elfeeting,  the  crown  became  more 
arhitrarv  than  ever,  hy  the  proirivss  of  those  very  means  which  afterwards 
riMiae»d  its  power.  It  is  <d)vious  to  every  observer  that  till  the  close  of  the 
I*:ineastrian  civil  wars  the  j>roperty  and  the  power  of  the  nation  were  chiefly 
divided  between  the  kint^,  the  nohility,  and  the  clergy.  The  commons  were 
generally  in  a  state  of  great  ignorance;  their  personal  wealth  before  the  ez« 
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tendion  of  trade  was  comparatively  small ;  and  the  nature  of  their  landed  pr^ 
perty  wan  such  as  kept  them  in  continual  dependence  U]>on  their  fcodal  lonJ, 
*4*^i1  ^^^l^  Qsualiy  8oniej)owertul  baron,  some  opulent  abbey,  *or  sometimes 
-'  the  king  himself.  Though  a  notion  of  general  liberty  had  strongly  ]kt* 
vaded  and  animated  the  whole  constitution,  yet  the  particular  liberty,  the 
natural  equality,  and  personal  independence  of  individuals  were  little  regarded 
or  thought  of;  nay,  even  to  assert  them  was  treated  as  the  height  of  sedition 
and  rebellion.  Our  ancestors  heard  with  detestation  and  horror  those  senti- 
ments rudely  delivered  and  pushed  to  most  absurd  extremes,  by  the  violenoe  of 
a  Cade  and  a  Tyler,  which  have  since  been  applauded,  with  a  zeal  almost  risking 
to  idolatry,  when  softened  and  recommended  by  the  eloquence,  the  modcratioD, 
and  the  arguments  of  a  Sidney,  a  Locke,  and  a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the  progress  of  religions 
reformation,  began  to  be  universally  disseminated, — when  trade  and  navigation 
were  suddenly  carried  to  an  amazing  extent  by  the  use  of  the  compass  and  the 
consequent  discovery  of  the  Indies, — the  minds  of  men,  thus  enlightened  by 
science  and  enlarged  by  obsen^atitm  and  travel,  be^an  to  entertain  a  more  ju»t 
opinion  of  the  dignity  and  rights  of  mankind.  An  inundation  of  wealth  flowed 
in  upon  the  merchants  and  middling  rank;  while  the  two  great  estates  of  the 
kingdom,  which  formerly  had  balanced  the  prerogative,  the  nobility  and  clergy, 
were  greatly  impoverished  and  weakened.  The  popish  clergj',  detected  in  their 
frauds  and  abuses,  exposed  to  the  resentment  of  the  populace,  and  stripped  of 
their  lands  and  revenues,  stood  trembling  tor  their  very  existence.  The  nobler 
enervated  by  the  retinements  of  luxury  (which  knowledge,  foreign  travel,  and 
the  progress  of  the  politer  ai*ts  are  too  apt  to  introduce  with  themselves)  and 
fired  with  disdain  at  being  rivalled  in  magnificence  by  the  opulent  citisens,  toll 
into  enormous  expenses ;  to  gratify  which,  they  were  permitted,  by  the  policy 
of  the  times,  to  dissi])ate  their  overgrown  estates  and  alienate  their  antient 
patrimonies.  This  gradually  redueeil  their  power  and  their  influence  within  a 
verA'  moderate  bound,  while  the  king,  by  the  spoil  of  the  monasteries  and  the 
great  increase  of  the  customs,  grew  rich,  independent,  and  haughty:  and  the 
*-i'V  1     *^'^^"^'"^"**  were  not  yet  sensible  of  the  strength  they  had  acquired,  nor 

'  '^-'  urged  to  examine  its  extent  by  new  burdens  or  oppressive  taxations 
during  the  sudden  opulence  of  the  exchequer.  Intent  upon  acquiring  new 
riches,  and  ha])py  in  being  freed  from  the  insolence  and  tyranny  of  the  oniors 
more  immodiateiy  above  ti»em,  they  never  dreamed  of  opposing  the  prerogative 
to  which  they  had  been  so  little  accustomed,  much  less  of  taking  the  lead  in 
opposition,  to  which  by  their  weight  and  their  property  they  were  now  entitled. 
The  latter  years  of  IK«ury  the  Eighth  were  therefore  the  times  of  the  greatest 
despotism  that  have  Wan  known  in  this  island  since  the  death  of  William  the 
Norman:  the  prerogative  as  it  then  stood  by  common  law  (and  much  more 
when  extended  by  act  of  parliament)  being  too  large  to  be  endured  in  a  land 
of  libertv. 

Queen  Elizabeth  and  the  intermediate  princes  of  the  Tudor  line  had  almost 
the  same  legal  powoi's,  and  sometimes  exerted  them  as  roughly,  as  their  father 
king  Henry  the  Kighth.  But  the  critical  situation  of  that  princess  with  regard 
tc)  her  legitimacy,  her  religion,  her  enmity  with  Spain,  and  her  jealousy  of  the 
queen  of  Scots,  ocoasioni'd  greater  caution  in  her  conduct.  She  probably,  ur 
her  able  advisers,  had  ])eiu'trati(>n  en(»iigh  to  discem  how  the  power  of  the  kinij- 
dom  had  gradually  shifted  its  channel,  and  wisdom  enough  not  to  provoke  the 
commons  to  discover  and  feel  their  strength.  She  therefore  threw  a  veil  over 
the  odious  part  of  prerogative,  which  was  never  wantonly  thrown  aside,  but 
only  to  answer  some  imj)ortant  j>ur])ose ;  and  though  the  royal  treasory  no 
huiger  ovcrllowed  with  the  wealth  of  the  clergy,  which  had  been  all  ffninti*tl 
out  and  had  contributed  to  enrich  the  people,  she  asked  for  supplies  with  such 
moderation,  and  managed  them  with  so  much  economy,  that  the  commons  wera 
happy  in  obliging  her.  Such,  in  short,  were  her  circumstances,  her  neoetaities, 
her  wisdom,  and  her  good  disposition,  that  never  did  a  prinoe  ao  Umg  and  so 
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entirely,  for  the  space  of  half  a  century  together,  reign  in  the  aiTeetions  of  the 
people. 

*Ori  the  accession  of  king  James  I.,  no  new  degree  of  royal  power  r^jM 
was  added  to  or  exercised  by  him ;  bat  sach  a  sceptre  was  too  weigh^  l- 
to  be  wielded  by  such  a  hand.  The  unreasonable  and  imprudent  exertion  of 
what  was  then  deemed  to  be  prerogative,  upon  trivial  and  unworthy  ooeaaionSy 
and  the  claim  of  a  more  absolute  power  inherent  in  the  kingly  office  than  had 
ever  been  carried  into  practice,  soon  awakened  the  sleeping  lion.  The  people 
heard  with  astonishment  doctrines  preached  fVom  the  throne  and  the  pulpit 
subventivc  of  liberty  and  property  and  all  the  natural  rights  of  humanity. 
Thoy  examined  into  the  divinity  of  this  claim,  and  found  it  weakly  and  flu- 
lac'iously  supported  ;  and  common  reason  assured  them  that,  if  it  were  of  huoum 
on;^in,  no  eonHtitiition  could  establish  it  without  power  of  revocation,  nopreoo- 
dent  could  Kanotify,  no  length  of  time  could  confirm  it.  The  leaders  felt  the 
puUe  of  the  nation,  and  found  they  had  ability  as  well  as  inclination  to  resist 
It ;  and  accordingly  rosisted  and  opposed  it,  whenever  the  pusillanimous  temper 
of  the  reigning  monarch  had  courage  to  put  it  to  the  trial;  and  they  gained 
some  little  victories  in  the  cases  of  concealments,  monopolies,  and  the  dispensing 
power.  In  tlio  mean  time,  vor)"  little  was  done  for  the  improvement  of  private 
iuHtico.  except  the  abolition  of  sanctuaries  and  the  extension  of  the  bankrupt- 
laws,  the  limitation  of  Huits  and  actions,  and  the  regulating  of  informations  upon 
penal  statutcM.  For  I  cannot  class  the  laws  against  witchcraft  and  ooniuration 
under  the  head  of  improvements;  nor  did  the  dispute  between  lord  Ellesmere 
and  Sir  Kdwanl  Coke,  concerning  the  powers  of  the  court  of  chancery,  tend 
much  to  the  advancement  of  justice. 

ln<ler(l.  wlu'ii  CharleM  the  FirHt  succeeded  to  the  crown  of  his  father,  and 
aitfrnj»ti'«i  to  revive  some  enorniiticH  which  had  been  dormant  in  the  reign  of 
kill:;  .lames,  the  loans  and  benevolences  extorted  from  the  subject,  the  arbitrary 
iinprisoriinoiits  tor  refusal,  the  exertion  of  martial  law  in  time  of  peace,  and 
oiIkt  dniiKstic  grievames,  elouded  the  morning  of  that  *misguiaed  rmASil 
pniues  ivii^n.  \vhi<li,  though  the  noon  of  it  began  a  little  to  brighten,  ^ 
at  la>t  went  down  in  hlood  and  letl  the  whole  Kingdom  in  darkness.  It  must 
he  ;i<knowU'<iixiMi  that  hy  the  petition  of  right,  enacle<l  to  abolish  these  encroach- 
inrnt-*,  the  Kiigli>h  eoiistitution  received  great  alteration  and  improvement. 
Hut  then*  still  ninained  the  latent  power  of  the  forest-laws,  which  the  crown 
niMHt  uri<casoiiahly  reviveil.  The  legal  jurisdiction  of  the  starchamber  and 
hii;h-<  omrnis>ioii  eourts  was  extremely  great,  though  their  usurped  authority 
W.1-*  trn-atcr.  And  it'  we  add  to  these  the  disuse  of  parliaments,  the  ill-timed 
zviil  and  de>|»otic  proci'tM  lings  otthe  ecclesiastical  governors  in  matters  of  mere 
in  litri-ri'ii<M\  to«ri>ther  with  the  arbitrary  levies  of  tonnage  and  poundage,  ship- 
ni'M).  V,  and  Mther  projoots,  we  may  see  grounds  most  amply  sufficient  lor  seek- 
ifiiT  rrdir-^s  in  a  lei^al  constitutional  way.  This  redress,  when  sought,  was  also 
r'MiHtituiiorniily  given  ;  for  ail  these  oppressions  were  actually  abolished  by  the 
kirii;  in  parliament,  hetore  the  rel>ellion  broke  out,  by  the  several  statutes  for 
triennial  parliaments,  tor  alxdishing  the  starchamber  and  high-commission 
court**,  tor  ascertaining  the  extent  of  forests  and  forest-laws,  for  renouncing 
hhip-moiii'v  and  other  ixactions.  and  tor  giving  up  the  prerogative  of  knighting 
the  kini^s  tinant>  m  rapitc  in  consequence  of  their  feodal  tenures;  though  it 
niu^t  Ih*  aeknowledirctl  that  these  concessions  were  not  made  with  so  good  a 
trrate  as  to  coiiciliati*  the  contiden<'e  of  the  piH)ple.  Unfortunatelv,  either  by 
hix  own  mismanagement,  or  hy  the  arts  of  his  enemies,  the  king  liad  lost  the 
reputation  ot  Kineerity. — which  is  the  greatest  unhappiness  that  can  befall  a 
pruH  e  Thoui^h  he  tormcrly  had  strained  his  prerogative,  not  only  beyond 
what  the  genius  of  the  ]>re*^ent  times  would  hear,  but  also  beyond  the  examples 
of  torrner  ages,  he  ha<l  now  consente«i  to  reduce  it  to  a  lower  ebb  than  was  oon- 
ftistent  with  monarchical  government.  A  conduct  so  opposite  to  his  temper 
and  pnnci)>lcs.  joined  with  some  rash  actions  and  unguarded  expressions,  made 
the  |>eopie  sus]HU-t  that  this  condescension  was  merely  temporary.  Flushed 
therefore  with  tlK   success  they  had  gained,  fired  with  resentment  fbr  past 
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*4.^8l  oppressions,  *an(l  (lroadin<jj  the  consequences  if  the  king  should  regain 
^  his  power,  tlu'  popiihir  lead  el's  (who  in  ail  ages  have  eiuled  themselves 
the  people)  hegan  to  grow  insolent  and  ungovernahle;  their  insolence  soon  ren- 
dered them  desperate ;  and  despair  at  lengtli  forced  them  to  join  with  a  set  «if 
military  hypocrites  and  entliusiasts,  who  overturned  the  church  and  monarchy, 
and  proceeded  with  deliberate  solemnity  to  the  trial  and  murder  of  their  sove- 
reign. 

I  pass  by  the  crude  and  abortive  schemes  for  amending  the  laws  in  the  times 
of  confusion  which  followed,  the  most  promising  and  sensible  whereof  (such  as 
the  estai)Iishment  of  new  trials,  the  abolition  of  feodal  tenures,  the  act  of  navi- 
gation, and  some  others)  were  adoj»ted  in  the 

V.  Fitlh  period,  which  I  am  next  to  mention, — viz.,  after  the  restoration  of 
king  Charles  II.  Immediately  upon  wliich,  the  principal  remaining  grievance, 
the  doctrine  and  conseciucncos  of  militar}'  tenures,  were  taken  away  and  abo- 
lished, except  in  the  instance  oi' corruption  of  inheritable  blood,  upon  attainder 
of  treason  and  i'elony.  And  though  the  monarch  in  whose  person  the  regal 
government  was  restored,  and  with  it  our  antient  constitution,  deserves  no 
commendation  from  posterity-,  yet  in  his  reign  (^wicked,  sanguinary*,  and  turbu- 
lent as  it  was)  the  concurrence  of  ha])py  circumstances  was  such  that  from 
thence  we  may  date  not  only  the  re-establishment  of  our  church  and  monarchy, 
but  also  the  complete  restitution  of  English  liberty,  for  the  first  time  since  its 
total  abolition  at  the  conquest.  For  therein  not  only  these  slavish  tenures— 
the  badge  of  foreign  dominion,  with  all  their  oppressive  appendages — were 
removed  from  encumbering  the  estates  of  the  suoiect,  but  also  an  additional 
security  of  his  person  from  imprisonment  was  obtained  by  that  great  bulwark 
of  our  constitution,  the  habeas  corpus  act.  These  two  statutes,  with  regard  ta 
our  property  and  pei'sons,  form  a  second  magna  cartas  as  beneficial  and  effectaal 
as  that  of  liunuing-Mead.  That  only  pruned  the  luxuriances  of  the  feodal 
♦4*^01  *^y^t^*"^  f  ^^"^  ^^^^  statute  of  Charles  the  Second  extirpated  ali  its  •slaveries, 
•J  except  perha])s  in  copyhold  tenure;  and  there  also  they  are  now  in  great 
measure  enervated  by  gradual  custom  and  the  interposition  of  our  courts  «if 
justice.  Magna  carta  only,  in  general  terms,  declared  that  no  man  shall  be 
imprisoned  contrary  to  law:  the  lutbeas  corpus  act  points  him  out  elTectDal 
means,  as  well  to  release  himself,  though  committed  even  by  the  king  in 
council,  as  to  punish  all  those  who  shall  thus  unconstitutionally  misuse  him. 

To  these  I  may  add  the  abolition  of  the  prerogatives  of  purveyance  and  pre- 
em])tion  ;  the  statute  for  holding  triennial  parliaments;  the  test  and  corporation 
acts,  which  secure  both  our  civil  and  religious  liberties;  the  abolition  of  the 
writ  tie  liivrctico  coinbnrcndo ;  the  statute  of  frauds  and  perjuries,  a  great  and 
necessary  security  to  private  ])roperty ;  the  statute  for  distribution  of  intestates* 
estates,  and  that  of  amendments  and  jeofails^  which  cut  off  those  superfluous 
niceties  which  so  long  had  disgraced  our  courts;  together  with  many  other 
wholesome  acts  that  wore  passed  in  tliis  reign  for  the  benefit  of  navigation  and 
the  improvement  of  foreign  commerce:  and  the  whole,  when  we  likewise  con- 
sider the  freedom  from  taxes  and  armies  which  the  subject  then  enjoyed,  will 
be  suHicient  to  demonstrate  this  truth,  **  that  the  constitution  of  England  had 
arrived  to  its  full  vigour,  and  the  true  balance  between  liberty  and  prerogative 
was  happily  established  by  lau\  in  the  reign  of  king  Charles  the  Second. 

It  is  far  from  my  intention  to  palliate  or  defend  many  very  iniquitous  pro- 
ceedings, contrary  to  all  lawy  in  that  ri'ign,  through  the  artifice  of  wicked  pfili- 
ticians,  both  in  and  out  of  employment.  What  seems  incontestable  is  this:  that 
by  the  lau\{fn)  as  it  then  stood,  (notwithstanding  some  invidious,  nay,  dangerous. 
♦4401  ^^'**^^^*^>^*'*  <*^  ^^^^  prerogative  have  since  been  lopped  ♦off,  and  the  rest 
J  more  clearly  defined,)  the  ])eoj>le  had  as  largo  a  portion  of  real  liberty 
as  is  consistent  with  a  state  of  societv,  and  sufficient  power,  residing  in  their 
own  hands,  to  assert  and  preserve  tliat  libert^^  if  invaded  by  the  royal  pre- 


(•iTho  iM)int  of  tinio  at  whirh  I  WiinM  chotvie  to  fix  this     the  |ireMi  had  oqilrad.  Ihovgh  th* 
Utnnftintl  iNTftvtiiiu  of  t>ur  public  Uw  in  in  thn  yrar  It^tt,      foUuWcd  It  w«ra  Ubm  «f  glwC 
aftur  tbi-  hatieut  ouijtus  act  wiu»  poMvtl  uud  tbut  fur  llc«Q«iii£ 
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rogative.     For  which  I  need  but  to 

next  reign.     For  when  king  Charl 

nation,  he  found  it  was  beyond  hii  ' 

him,  and,  in  consequence  of  such 

and  his  throne  together.     Which  >{ 

history, — viz., 

VI.  From  the  revolution  in  1688  to  the  present  time.  In  this  period  many 
laws  have  passed,  as  the  bill  of  rights,  the  toleration-act,  the  act  of  settlement 
with  its  conditions,  the  act  for  uniting  England  with  Scotland,  and  some 
others  :  which  have  asserted  our  liberties  in  more  clear  and  emphatical  terms : 
have  regulated  the  suceesnion  of  the  crown  by  parliament,  as  the  exigencies  of 
religious  and  civil  freedom  required ;  have  confirmed  and  exemplified  the  doc- 
trine of  reikis tance  when  the  executive  magistrate  endeavours  to  subvert  the 
constitution  ;  have  maintained  the  superiority  of  the  laws  above  the  king,  by  pro> 
nouncing  bin  dispensing  power  to  be  illegal ;  have  indulged  tender  conscieneea 
with  ever^  religious  liberty  consistent  with  the  safety  of  the  state;  have  eata- 
hlished  triennial  (since  turned  into  septennial)  elections  of  members  to  serve  in 
parliament;  have  excluded  certain  officers  from  the  house  of  oommons;  have 
restrained  the  king's  pardon  from  obstructing  parliamentary  impeaehmenta; 
have  imparted  to  all  the  lords  an  equal  right  of  trying  their  fellow-peers;  have 
regulated  trials  tor  high  treason;  have  afforded  our  posterity  a  hope  that  cor- 
ruption of  blood  may  one  day  be  abolished  and  forgotten;  have  (by  the  desire 
of  his  prenent  majenty)  set  bounds  to  the  civil  list,  and  placed  the  adminia- 
tration  of  that  revenue  in  hands  that  are  accountable  to  parliament;  and  have 
(by  the  like  dcHire)  made  the  judges  completely  independent  of  the  king,  his 
mihistrrs,  and  his  successors.  Vet,  though  these  provisions  have,  in  appearance 
and  *no!niiially,  reduced  llie  strength  of  the  executive  power  to  a  much  r»ii| 
lower  el>b  than  in  the  preeeding  period  ;  if»  on  the  other  hand,  we  throw  *- 
into  the  opposite  scale  (what  perhaps  the  immoderate  reduction  of  the  antient 
firerot^alive  may  have  rendered  in  some  degree  necessary)  the  vast  acquisition 
of  force  arising  from  the  riot-act  and  the  annual  expeclience  of  a  standing 
army,  and  tiie  vast  acquisition  of  personal  attachment  arising  from  the  magni- 
tude ot  the  national  debt,  and  the  manner  of  levying  those  yearly  millions  that 
arc  apfiropriated  to  nay  the  interest;  we  shall  find  that  the  crown  has,  gradu- 
ally and  imperceptibly,  gained  almost  as  much  in  influence  as  it  has  apparently 
lost  in  prerogative. 

The  chief  alterations  of  moment  (for  the  time  would  fail  me  to  descend  to 
minutur)  in  the  administration  of  private  justice  during  this  period  are  the 
Holenin  re(  o<riiition  of  the  law  of  nations  with  res|>ect  to  the  rights  of  ambaa- 
iiadors ;  the  cuttini^  oH\  bv  the  statute  for  the  amendment  of  the  law,  avast 
numbtr  ot  excrescences  that  in  process  of  time  had  sprung  out  of  the  practical 
part  •»!  it  :  the  protectinn  of  cor|>orate  rights,  by  the  improvements  in  writs  of 
miinlimus  and  intorrnations  in  nature  o^  quo  icarranto;  the  regulations  of  trials 
by  jury,  and  the  adniittint;  witnesses  for  prisoners  upon  oath;  the  Airther 
re-*traints  upnii  alicnatic^n  ot  laitds  in  mortmain;  the  annihilation  of  the  terrible 
judirrnent  ot  p,nu  fort  rt  (lurr;  the  extension  of  the  In^nefit  of  clerg}',  by  abolish- 
inir  the  pedantic  criterion  of  reading;  the  counterbalance  to  this  mercy,  by  the 
va^t  increase  of  capital  punishment;  the  new  ami  effectual  methods  (br  the 
fcjMeiy  recovery  of  rents;  the  impnjvements  which  have  been  made  in  eject- 
ments tor  tbe  tryiii;;  of  titles;  tiie  introduction  and  establishment  of  paper- 
[*re<iit,  by  endorsements  upon  bills  and  notes  which  have  shown  the  legal  poesi- 
[»ility  and  convenience  (^  which  our  ancestors  so  long  doubted)  of  assigning  a 
:h*j.^  in  >irtton ;  the  translation  of  ail  legal  proceedings  into  the  English  Ian- 
LTuaire;  the  erection  of  courts  of  conscience  for  recovering  small  debta,  and 
whi<'h  i^  much  the  better  plan)  the  ri*formation  of  county  courts;  the  great 
ivstem  of  marine  jurisprudence,  of  which  the  foundations  have  been  laid,  by 
:learly  •developiiiir  the  principles  on  which  )N>licies  of  insurance  are  rmAto 
founded,  and  by  happily  applying  those  principles  to  particular  casea;  ■- 
lod,  lastly,  the  liberality  of  sentiment  which  (tnough  late)  has  now  taken  po^ 
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BeBHion  of  our  courts  of  common  law  and  induced  them  to  adopt  (where  fam 
can  be  clearly  ascertained)  the  s:ime  principles  of  redress  as  have  prevailed  in 
our  courts  of  equity  from  the  time  tiiat  loi-d  Nottingham  presided  there;  and 
this  not  only  where  specially  empowered  by  particular  statutes,  (as  in  the  cum 
of  bonds,  mortgages,  and  set-offs,)  but  by  extending  the  remedial  influence  of 
the  equitable  writ  of  trespass  on  the  case,  according  to  its  primitive  instifutiun 
by  king  Edward  the  First,  to  almost  every  instance  of  injustice  not  remedied 
by  any  other  process.  And  these,  I  think,  are  all  the  material  alterations  tb«t 
have  happened  with  respect  to  private  justice  in  the  course  of  the  present 
century. 

Thus,  therefore,  for  the  amusement  and  instruction  of  the  student,  I  hare 
endeavoured  to  delineate  some  rude  outlines  of  a  plan  for  the  histoiy  of  our 
laws  and  liberties,  from  their  fii-st  rise  and  gradual  progress  among  our  Britii^b 
and  Saxon  ancestoi*s  till  their  total  eclipse  at  the  Norman  conquest,  from  which 
they  have  gradually  emerged  and  risen  to  the  perfection  they  now  enjoy  at 
different  periods  of  time.     We  have  seen,  in  the  course  of  our  inquiries,  in  this 
and  the  former  books,  that  the  fundamental  maxims  and  rules  of  the  law, 
which  regard  the  rights  of  persons,  and  the  rights  of  things,  the  private  injnried 
that  may  be  offered  to  both,  and  the  crimes  which  affect  the  puolic,  have  beca 
and  are  every  day  improving,  and  are  now  fraught  with  the  accumuhited  wis- 
dom of  ages;  that  the  forms  of  administering  justice  came  to  perfection  under 
Edward  the  First,  and  have  not  been  much  varied,  nor  always  for  the  better, 
since;  that  our  religious  liberties  were  fully  established  at  the  reformation,  bat 
that  the  recovery  of  our  civil  and  political  liberties  was  a  work  of  longer  time, 
they  not  being  thoroughly  and  coni]>letely  regained  till  after  the  restoration  of 
king  Charles,  nor  fully  and  explicitly  acknowledged  and  defined  till  the  en  of 
^ , , o  1     the  happy  revolut ion.    Of  a  constitution  so  wisely  contrived,  *«o  stroDgly 
•J     raised,  and  so  highly  finished,  it  is  hard  to  speak  with  that  praise  which 
is  justly  and  severely  its  due:  the  thorough  and  attentive  contemplation  of  it 
will  furnish  its  best  panegyric.     It  hath  been  the  endeavour  of  these  commen- 
taries, however  the  execution  may  have  succeeded,  to  examine  its  solid  founda- 
tions, to  mark  out  its  extensive  plan,  to  explain  the  use  and  distribution  of  ita 
parts,  and,  from  the  harmonious  concurrence  of  those  several  parts,  to  demon- 
strate the  elegant  proportion  of  the  whole.     We  have  taken  occasion  to  admire 
at  every  turn  the  noble  monuments  of  ancient  simplicity  and  the  more  curiona 
refinements  of  modern  art.     Xor  have  its  faults  been  concealed  from  view;  for 
faults  it  has;  lest  we  should  be  tempted  to  think  it  of  more  than  human  struc- 
ture; defects  chiefly  arising  from  the  decays  of  time  or  the  rage  of  unskilfol 
improvements  in  later  ages.     To  sustain,  to  repair,  to  beautify,  this  noble  pile, 
is  a  charge  intrusted  principally  to  the  nobility  and  such  gentlemen  of  the 
kingdom  as  are  di'legated  by  their  country  to  parliament.     The  protection  of 
THE  LIBERTY  OF  BRITAIN  is  a  dutv  which  they  owe  to  themselvee,  who  enjoy  it; 
to  their  ancestors,  who  transmitted  it  down;  and  to  their  posterity,  who' will 
claim  at  their  hands  this,  the  best  birthright  and  noblest  inheritance  of  man- 
kind.* 


*I  wish  it  wore  in  my  ])owor  to  finish  thiH  sketch  of  our  legal  history  in  the 
faithful  and  spiritoil  manner  in  which  the  author  has  becun  and  carried  it  down  to  his 
own  time.    Since  the  year  17S0.  in  which  ho  died,  the  ^dslature  has  provided  am|ile 


,  .  .     giten 

to  a  discharge  on  making;  a  deposit  with  the  arresting  officer;  the  ani«t«noe  amrded  to 
inferior  courtH  by  arming  thorn  with  the  procesH  of  the  superior  where  Decenary;  tbo 
prevention  of  delay  in  the  trial  of  niisdomeanours,  and  the  salutary  increaso  of  severity 
m  their  punishment :  the  great  general  diminution  of  the  number  of  fwital  ofience*, 
and  the  necessary'  and  wise  addition  made  to  the  severity  of  suhstitutea  and  inferior 
punishments :  the  making  capitcil  certain  aggravated  attempts  at  murder,  and  the  sim- 
plifying tho  trial  of  certain  enormous  treasons ;  the  abolition  of  manr  punishmeBts,  ss 
that  of  the  pillor}'  and  the  burning  or  whipping  of  females,  and  of  the  faarbaraos  and 
shocking  parts  of  '>iticrs,  as  that  of  emboweiling  in  treason;  thesammaioB  of  anpnli 
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in  treaaoD,  murder,  or  felonj,  and  of  th'-  TriuJ  by  battel  in  civil  *atU;  tli«  Ukitin  amj 
oomiptionof  blood,  except  in  cuesof  tri  .i-<>ii  or  murder ;  lli«  iirovimiun  fur  tJ>u  oxponiM 
of  prOftflputiotiR  in  felon;  uid  for  Iha  ci.i<>  uicl  diKjxMal  of  lunatic  offNidxrit;  Um  srvut 
impniTemenia  in  the  system  of  g>oU  bimI  liouat*  of  ourmstiuni  tlie  liedanttion  of  th« 
(iinciion*  of  the  jury  in  tlie  case  of  Lbel  ,  tli"  rvjtulatioti  of  lli«>  i>ovl(*lN>iliokl  courU ;  lJi« 
Iri&l  and  punishment  of  offence*  c«mm<it>'il  on  ibe  bigb  sra*  or  in  tlin  colonial ;  aod 
U*l,  not  least,  the  revidnn  anil  conscl  i.iiivn  uf  Ihn  Uw*  which  rei;ulat«  that  grtAl 
bulwark  of  our  liberties,  tbe  trial  by  jur] 

As  measures  calculated  to  secure  tbi  mit'gtity  of  tb«  roprcaentalivo  body.  Sir  W. 
BUcknione  would  probably  baTe  noticeci  ili<>  ai;t  for  uy-uriug  Iho  lndi*t>i-iid<>nc«  of  lit* 
■peaker.  tboK«  wbicb  prevent  public  ooMnkciors  uid  cartuin  public  of&cm  from  sittinc 
in  the  hou«<'.  wbicb  suspend  or  remove  Uitikrii)it  mi'mbcra  (tota  tboli  mmI*.  anil  prubtlnt 
pemnnM  IllliiifC  offices  in  the  revenue  frolii  \alioi[  si  lOMrtiniu. 

In  matt.-rs  of  general  or  internal  polit>.  h<r  woald  bare  iiaint*!!  unl  the  rormation  of* 
Tegular  sysiem  and  jurisdiction  for  tbe  piinixliment  as  well  as  reU»f  of  losolvont  dfJitmi; 
tlie  niiuiy  sniendmcnts,  and  finally  the  'nuKilidalion,  of  tlio  bankrupl-law i  tlio  (mt 
diminution  of  the  disabilities  of  Human  i  \>ibuliai  and  l>iasent«r*;  tli«  Ubnid  allcrattona 
in  the  i-pirit  of  tbe  navijrai  ion -laws ;  the  .•ifinuta  Wi  mHidMo  aucumiirly  Itw  In 
pojiulation,  by  a  census  taken  at  ■ta(«d  iui'-rvoliaud  a  moKiaraful  ke«|nitgot 


in  the  spirit  of  tbe  navi  (rat  ion -laws ;  the  .•ifinuta  M  mHidMo  aucumiirly  Itw  Umreaaa  of 
pojiulation,  by  a  census  taken  at  ■ta(«d  iui'-rvoliaud  a  morciaraful  ke«|>iit|~  -•-   -    "-' 
reirixters:  tbe  senniUe  and  humane  atteiiq.t*  to  modj^  ami  tmitrov*  tbis  pi 
protection  and  encouragement  attbrded  ("  friendly  •nniMlm,  anil  Ibe  insiilii 


Jtgof  ntftiRbt 
poor^mi  U 


(or  the  xavings  of  tbe  poor:  the  grand  in.  n-iirw  '.f  ((,<•  iini"n  with   In-lnt 
nnuncialion  of  tbe  sluve-traite  for  ol— 
to  procure  its  abolition  by  all  other  n 

These  migbl  form  some  of  tbe  featum  of  tbe  picture  with  which  tbs  C.  _. 

night  have  closed  if  Ibey  btid  beeu  written  in  tbe  present  day.      Tbe  ayatMD  ia  Mill 
'mgierfecl.  snd  many  things  remain  to  be  done  which  the  author  might,  perbapa.  h 


•uHeHiiil  with  someibing  of  judicial  authority.     Without  tbinkitia  myseir  entatlMi  to 

do  -).  I  ■  -  ■       - 

EnKlidi 


a  ">.  I  may  venture  lo  express  not  only  my  wishes  for  tbe  gradual  perfecting  of  th« 
iiU'l  cr.nstilulion.  hut  my  stniiiji  conviction  that  they  will  continue  to  ba 
mi|'r<>v<'i|  Willi  tlie  jiieri'iLiiiig  li)fbt<i  of  tbe  a|(i>.  It  is  our  great  blessing  lo  bave  the 
ma<  liiii.'rv  uf  iiii)ir<>veiiient  ulnjiys  ready  to  work  in  a  legislature,  wbicb,  ibough  almost 
['■riii:iM<'iiily  sitiiii^-.  i->  yt-I  dntivn  from  the  peiteral  Imdy  of  tbe  people.  Tonus  part  of  it, 
mi-ii'n  ill  all  it^  liiisiiiivHH  luiil  iimuwinents.  and  in  acted  u^ion  by  all  its  bopea,  fears,  and 
int'-r.-l^  The  v.ry  fmilHy  of  KgiMlntioii  )wrba].H  leads  lo  inconvenienc«  in  tbe  niulU- 
nlyuii;  i>r  lii»>,  hii<I  in  jinivukiii);  ailenipis  lo  remedy  iniMMvenienees  wbicb  must  be 
Uiriii-.  or  |iri-v<'iit  .vil-  wliiiii  the  unassisted  pnnleni-e  of  individuals  might  more  wisely 
be  l.'lt  [i>  ^iiiinl  >it^iiiii>l.  Hut  lliex-  are  comjiarutively  slight  evils,  nol  counterbalancing 
the  >rri-jl  pHHl  of  J».^».■».-irlX  a  juiwer  of  improvement  pi>r|>etuatly  advancing  with  the 
ag.'.  li  lii'.imi's  mil  (he  otiimeii tutor  on  Ihe  Iuwh  ti>  indulfte  in  a  spirit  of  indtscriminata 
ai'|>r<>luii<iti:  |»'thti|M  it  wiis  the  li'iiiiiiig  of  Sir  W.  Hlaekstone's  mind  to  take  Um  bvoui^ 
al'l'-  a  1  !>-»  Ill  his  ~u1i|ivt. — K  more  excusable  fuiling  than  the  opposite  one  of  a  caplioua 
and  .|ii<'riil<>ii<  >']ilrit:  hut  I  lliiiik  be  might  have  reasoiiubly  indulged  the  conviction 
whi.'h  I  h:>v.>  .'\pres-..sl  hIk.v.',  Lei-aiise  the  charai-leristic  of  the  legislature  for  the  laat 
firiv  le.ir-  hiia  U'.'ii  u  siiii  ert'  di-.-ive  of  fienerol  iiii|irovemenl  and  a  partit-ular  aeal  for  lb« 
U-ii'Tiiiv'  [hi-  I'utidition  of  the  lower  or  unCorlunale  classes  of  society.  Fewer  measure* 
purely  uri-I<H'r:ilie  liiive  pswiil  inio  laws  than  bereUifore ;  while  no  proposition  bas  been 
t.il'ilv  r.-i'-iviil  Iliiit  »us  M'li-tible  in  its  details,  and  buil  for  its  object  tho  reformation  of 
til.*  I  niiiiii:.!.  (Ill'  iti~iru>'iii>ti  of  the  ignorant,  the  dissemination  of  sound  religion,  tbd 
'■  ..--..    )r  the  gradual  advancementof  tbe  labounngawl 


TJi.'  l.-w  j.-.it«  iilii.li  h.ne  ehipsed  itince  ilie  above  sentence*  wer»  penned  by  Um 
leurn'-d  uiitii'iut'ir  luivi'  ^utii  hirlb  lo  more  and  jtreater  changes  in  ibe  English  law  than 
ar-  .'•■iti|'ri-"-il  iti  ntiv  emir.-  •vntiiry  of  its  previous  existence.  Al  the  hpad  of  thaa« 
•latiil.-  wliieh  hnte  ]ir.>diiii-.l  itii|i.irlunl  allerulions  in  the  <-oxstiti'TION  ia  the  act  emait- 
ci|iu[iii/  hi-  iii.iji'niy  s  Iti.iniiii  r.iiholic  nulyii'ls  from  the  disal)ililie«  under  which  they 
funniTlv  Ijil>i.iin'd.  Next  in  order  lire  the  slulules  for  amending  ibe  representation  of 
the  jaHijil.'  ill  |uirliniii.'ii(.  nliiili.  by  niibd  rawing  the  elective  francbin)  from  someclasaea, 
eii.ndiiiif  ii  i>.  iiiuiis  others,  iiliering  the  methml  of  eli>otion.  and  prescribing  means  for 
sxeriiiiiiiiig  till-  iiu^ililiiJiiK'u  "f  I'lectoni,  has  wrought  a  great  and  organio  change  in  th« 

.i^niong  ili.'  eiiJi.'ini.'iKs  pi.-.-iiliiirly  uflectina  our  colosul  interests  must  be  distinguished 
theart  wliiih  |>r(ihiliii-> -l.iMiy  ihr.iugliout  the  ltriti»h  empire,  providing  al  ihe  same  time 
cnm|>-n^ti<iri  Hir  tlii»--  w1iii~i'  ]ir>>|>.'rly  in  injunil  by  the  consequences  of  that  measure; 
the  statute  which  prot'idi-s  ii  juliiulure  for  our  Wtwt  India  colonies,  and  that  which 
regulate*  tbe  future  gi.v.'riiiii.iit  >>t  llrili-b  Indin.  tbe  care  of  which  ia  still  intrusted  to 
tbe  comiuiny. — siripjHil.  li.iw.'Ver.  ofitM  commercial  privilegwa;  while  the  pattoga  of  llutt 
Ta"   bciunsula  are  alloned  luurb  iiioru  exiensive  capacities  than  they  have  fawtolhr* 
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enjoyed  undor  our  empire,  and  the  trade  with  China  is  thrown  open  to  tk«  compMitioa 
or  all  his  mtu^ty's  Eubjeeu. 

Among  the  important  chnnged  in  our  DovE^Trc  folitt  niuat  be  pointed  out  tbc  met  «l 
municipal  rerorni.  wliifli  htu  popukriiied  und  remodelled  the  vtirious  niunidM]  oorpo' 
rationa  throughout  the  kingdom,  with  the  exception  only  of  the  melropolia ;  the  act  te 
,  the  unii^ndnient  of  the  pooi^luwB,  which,  by  confiding  the  administration  of  thoBn  Un  10 
k  ceiitiat  board,  and  acc'ompanyiiig  the  relief  afforded  to  the  indigent  by  circnmBIMict* 
whioh  render  It  far  te«s  desirable  than  formerly,  has  tended — whether  wisely  or  unwisdy 
— to  deter  the  npplioant  unless  impelled  by  actual  nnd  pressing  need,  and  to  diminiih  ttn 
burden  u[)OU  thoas  classes  who  contribute  to  the  fund  destined  for  the  relief  of  tbrir 
indigent  fellow-sutijefls ;  the  sbolition  of  the  palatine  peculiarities  of  tlie  county  ef 
■,  Durham ;  the  litUe  commutation  act,  which  has  enabled  jierions  aiixiouB  to  «xrimpt 
'    tlieir  lands  from  the  payment  of  that  species  of  ecclesiastical  contributions  to  do  so  upoq 

SaiiHble  and  advantageous  terms  of  compromise :  the  alteration  in  the  law  of  monia^ 
ected  to  relieve  the  scruples  of  the  diwenting  classes  of  our  population.  Mid  wbxft' 
jKnnts  out  a  mode  in  which  the  matrimonial  contract  may  be  solimiiiiied  without  tM 
I  intervention  of  the  Chureb  of  England;  the  erection  of  a  general  registry  for  birth^' 
deaths,  and  marriogev,  by  which  it  is  hojiod  that  the  memory  of  such  events  will  be  ]>m- 
served  more  faithfully  than  heretofore;  and  the  general  highway  act,  providing  ■  art 
qrstem  for  the  management  of  our  great  national  thorough faria. 

Among  the  acte  designed  to  benefit  the  cuhhsiicial  ikterests  of  the  nation  may  b# 
1>eckoned  that  whiah  renews  the  charter  and  delines  the  privileges  of  the  Bank  of  laf- 
land ;  that  which  erects  t,  new  tribunal  denominated  the  Court  of  Bankrupiuy,  for  tha' 
administration  of  that  important  branch  of  commercial  law;  the  improvements  effocwd'' 
in  our  maritime  code  by  the  alteration  in  our  navigation  and  sbip-rogistry  luits,  the  tMKi 
BolidatioD  of  the  custom-laws,  and  the  act  passed  for  the  regulation  of  our  mcrchaiiK 
seamen  ;  the  partial  abolition  of  the  usury-laws,  whereby  bills  und  notes  having  no  m  ~ 
tlinn  three  months  to  run  may  be  negotiated  at  any  rate  of  interest;  the  iiuiirovvm 
"'■  -r  law  of  palente,  which  encourages  the  enterprise  of  invenlors  by  «fiordta| 


is  mtyesty  to  bestow  on  trading-companies  several  important  privileges  which 
could  only  have  been  conferi'ed  by  the  transcendent  authority  of  parliament. 

Among  changes  respecting  the  uENRSikL  administnatiom  or  tbk  t^ws  may  Iw  enuE 
rated  the  alteration  of  the  amount  for  which  a  debtor  may  be  legally  arrestM  froui  I 
■um  of  ten  to  that  of  twenty  pounds ;  the  act  which  sweeps  away  the  old.  iulrioito  ■yit' 
of  process,  and  substitutes  an  easy  and  intelligible  method  of  commencing  aotions 
tlic  courts  of  common  law ;  the  law  amendment  act,  which  destroys  oeveritl  antii(Oi ' 
forms,  expedites  and  cheapens  the  trial  of  causes  of  slight  importanre,  enahtoi 
judgt.'s  to  amen<l  and  obviate  technical  errors,  arms  them  witll  a  power  (which  the*  hi 
not  l>een  slow  to  exercise}  of  mtroducing  regulations  calculated  to  render  our  ayslcBi 
pleading  more  etfectually  subservieDt  to  the  ends  of  justice,  and  rcndcira  mora  eBet* 
the  tribunal  of  the  arbitrator;  the  consolidation  of  the  Welsh  and  English  JndJcMni 
the  appointment  of  an  additional  judge  to  each  of  the  superior  courts ;  tht-  act  disptnu 
with  a  number  of  useless  oaths,  the  multitude  of  which  tended  to  induce  dtare^snl 


those  most  solemn  inrocaliDns  of  the  Deity,  by  rendering  tbeir  Uf»  too  frnri««nl 
matters  of  trivial  importance ;  the  deetruotion  of  the  numerous  and  antiquated  tribe  i 
real  ooliona,  and  the  remodelling  of  the  Court  of  Privy  Council  fur  judicial  [lurpwM. 
Among  enactments  concerning  tbk  rkullation  of  raivATi .......     . 


Among  enactments  ooncemmg  rut  rkullation  of  raivATi  raopsBrr  nuy  U 
rated  the  act  which  renders  a  man's  real  property  liable  after  hu  death  toUie  i 
till  his  creditors ;  the  acts  which  ascertiiin  the  period  at  which  righta  and  ritle*  abaU  i 
rendered  secure  by  lap»e  of  time  and  uninterrupted  continuance  of  jiniirwion.  wUi 
define  the  right  of  tiie  wife  io  dower  out  of  her  husband's,  and  that  of  thn  hasbond 
curtesy,  as  it  is  called,  out  of  ibe  wife's,  real  projierly ;  which  alters  lite  law  of  rlmiai 
by  allowing  the  jmrent  to  inbcrit  to  tlie  child,  and  letting  in  tlio  half-bload,  who  »« 
formerly  excluded  by  an  arbitrary  rule  of  feudal  policy ;  and  that  which  subMltUlM  ea 
and  simple  forms  for  the  complicated  and  abstruse  onee  of  fine  and  recovery. 

lAstly:  OUT  cBiMiKAL  LAW  has  been  improved  by  the  abolition  of  the  dlMbititiea  Had 
which  Quakon  and  Uoravians  formerly  laboured  of  giving  evidnooe  for  or  ^^^  ll 
prisoner.  The  statutes  which  composed  its  bulk  hare  bran  consolidated,  tlto 
mcnt  of  death  a)K)lished  in  numerous  instances,  and  the  accused  hn*  at  longth 
the  right,  heretofore  denied  him  iu  prosecutions  for  felony,  of  nu^iug  tu*  fttll 
by  counsel  and  inspecting  the  depoaitiona  of  thoae  who  charged  him  Willi  Um  < 
which  be  stands  indicted. 

These  are  the  moat  prominent  of  the  alterations  which  bnvo  within  the  Uit  U>b  yi 
(1830)  been  efiecled  in  the  English  law  and  constitution.  Ks. >cii<'ntN>  will  |>rab 
■how  that,  like  other  humon  In^titulious.  tbey  contain  good  mixed  with  nvd.  Bui 
Tory  OKperienoe  which  deievts  the  latter  wUi  help  to  pgul  out  lbs  irua  JBotbodid 
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m-ting  it;  while  the  continuance  of  the  former  nuy,  uiil,  let  na  tauat,  «>U,  bo  ii , 

fay  tliat  willing  obcdienoe  to  existina  lawa,  tfa»t  iteidj  AlUchmant  to  tii«  oonatitution, 
tliat  chnHt.v  to  feilow^ubiecU  mnd  loykltT  to  th«  crown,  which  hsT*  aver  renurkablf 
dUiin^iabeit  th*  Englinh  people. — Johk  Willum  Shith. 

Tliii>  aitmimbto  *lcet«h  of  our  legml  history  hftving  onljr  extended  to  kbont  the  jesr 
ITmi.  I  nhftll  Fnilekvotir,  however  imperfeclly,  to  bring  it  down  to  the  prewnt  time,  m  it 
will  not  br  Hiiipulpd  ihul  the  sltenlioni  which  hare  been  nude  in  the  law  UDoe  BUck- 
■lone  rompleitvt  his  Cotnmpntariea  bare  been  fully  aa  important  aa  thoee  wliioh  he  com* 
roeiiior.itav.  It  will  be  convenient  for  this  purjx  .  ...  i  ..  tl..' oiln-r  rliuii^t'H  wriii;ti 
weri-  mwtp  in  the  reign  of  (Jeorge  the  Third  and  1  u^  reign*. 

During  (he  grratpr  portion  of  the  reign  of  Ueor  ii<  ■■n^rftloeoftliecounlnr 

were  ilcvoted  lo  (be  ciiirj-ing  on  foreign  warn  of  .  ...       i  !iii|m.  jn  llie  laat  of  whim 

her  vpry  exti>len''(>  an  a  nation  waa  perilled.  Ft  ..  ■.h  4  ,  ..iiU'sts  Klie  eventually  aroM 
victorious;  but  the  ettecta  of  the  atruggle  were  1  111:  I'il.  and  An>  to  Ix-  lra<^l  In  the 
■tatule-bitok.  The  criminal  code  of  the  country,  .itr-.vly  (utHcienlly  penal,  bt-nuiiv'  inotu 
and  more  lilooily;  the  liberty  of  the  aubject  wa~  viry  oonuderat>K  curtailed,  and  the 
di>-e  of  ihp  war.  however  filorious  to  our  arms,  ■  i-i  ndrili  a  multJtudn  of  UQeiDployi'd 
anil  ri»itl>-»>  Hpirita;  commerce,  long  diverted  f^ m  >i>'r  regular channeK  relumi'l  with 
ditlicully  (o  them ;  ami  the  light  of  political  scii  ii-  -  wiu  wcllniyh  eltlnaaiihed  lu  lbs 
general  confusion.  The  reader  who  bat  peru»e<l  <i:i'  I'ommentariea  will  perr^ve  thut 
trarcely  any  of  the  blemiMheH  in  our  laws  point.  I  ..111  hy  Illarkxlone— by  no  mean*  a 
•evere  censor— were  remedied  in  this  reign.  8c;n.  n>"uurMof  gre«t  nalioiuU  fmiiOtl- 
an<v.  however,  were  carri>-d  through,  and  aomo  i  :;  gnvitiieiila  in  llie  law  wer*  efflanlML 
The  lepalalive  union  Wtween  Oreac  Britain  and  I  r.  I.md  wiw  computed ;  and,  altliouyti 
the  burdi-n*  on  Ibo  jx-oplp  were  greatly  increast  1.  \\,.>  mode  of  oullocting  tha  trvaniMi 
wax  improvi'd  ;  the  national  fundx  were  oonaolida;,  4  ,  Uin  privilepof  oojiyrigbt  io  book* 
and  workn  of  art  wax  ext>-iide<l ;  the  granting  of  ahimitiM  w«a  ploDMl  ondor  iimpOTgavd* 
and  revtrietioni' ;  the  Romnn  Catholic*  were  relirvi'd  Itvia  eOm«  of  their  laoat  •«▼«» 
r»*irirtion«;  i'biiritien  wefi'  investl^'aleil,  and  trail.-ri  prevented  from  dliiNwiiiK  of  lht4r 
n-.il  .-lul.-.  afl.T  th.-ir  d.'ittii  10  llie  pr-Judice  t-t  ihi'ir  »impU--eoiilraft  cr.^itom,  tbe 
j.iiiii-lini-'iit  of  ].illnrv  (I'xi-i-i't  in  ciiws  of  liTJurv)  and  the  trial  by  luiltcl  and  appeal*  in 

in  til-  |.r,i<[ii-c'  iif  lUf  lourH  of  eijuity.  of  wbicli  tli.-  ap|>ointmeMt  of  one  vicischaneellor 
m;iy  (-■  .■"ri''idfr<'il  ilu-  clii.'l  :  ilic  burhnrouH  pans  of  the  punisbrai'iil  of  (resKin  and  cor- 
riipU'iii  "f  lr|i-i.l  in  irra«<>ti  iiiiil  [iiiinb-r  were  also  tHki>n  away;  nonie  judirious  improve- 
ni-rii-  wiTi'  iiiid'  AS  to  lmh)*  nnd  houses  of  correct  i"n  i  and  copyhold  eatatca  were 
al'."H."l  to  U-  <l.'v;~'-<l  H'ithoiit  II  -iurri'iidiT  to  the  u^  of  the  will. 

Id  ili>-  ri'it;n  ■■(  (ir-'ir;:<'  tin'  Knurl li.  which  wo.*  undJKturbeil  by  foreign  wnn,  the  altem- 
ti..ii-.  .■.]--iijillv  in  ii.-  l.itir  y.'iir-.  iilihoiiKh  few,  wrre  of  gn-iiler  imiHirtani-e  than  any 
in  till-  |r.i  .iljn^:  h'Iv'h.  'I'liu-'.  tin-  Iuivr  ri'luling  lo  trial  by  jury  and  to  Kinkruiita  wer« 
riiti|.1iH<->l.  I  i'n~i'li<l.iti-i|.  iind  t:r<'iilly  improvnl :  the  criminal  luw  won  much  ameliorated, 
til''  iiiiTiil-T  i>f  I  nj'itiil  I'liiii-liiii'-iiH  dimiiiiibiil.  tbe  nature  of  crimeii  mor»  accurately 
dfl'tiii-l,  nii'l  Iliiir  |.inii-lirii<'iit  ninri'ilii-iihctly  H'W^-rlHinwl  and  more  certainly  executed: 
U'n' til  i,t  i'Uthv  iv.i-^iI>ii  iTiiirfly  ulK)li'.ho<l,  The  Insolvent  Debtors'  Court  waa  C9ta- 
l'h-li--'l.  Hitli  II  rt'^iil.ir  -y-ii'ni  t'nr  ilie  relief  of  in!<olvent  debtors.  1  may  abo  mention 
ihf  .Ln-ilnliiiMN  i.r  ih.-LiH  r.'luiinK  In  the  cu>toni«  and  excise  i  the  cetabliahment  of  m 
n»w  l-.'li  I't  [..'111-.'  iti  ilic  Tiiclri'i-oli',  which  ha--  since  been  taken  on  a  mo<le)  In  moat  of 
Ih-  i.T.-rti  I'.ivii.'.  Ill  ilii-  .'iii]iiri-T  llie  n-piMJ  of  the  navipition  act,  and  the  new  regulation 
'•f  ill--  111-  ri'liii!)t->'rviii> :  lhi>  Jillcriilioiis  in  llii-  luw  of  niiirri:ige  tiy  the  new  marriage  act ; 
il.-  r-'i-'iil  I'f  till-  ti-t  iind  i'ir|p'ir.ition  iici»,  and  Mibx-iiui-tnly  tbe  entire  removal  of  th« 
d^-al-iliii---  of  til-'  Hi>iiMn  I '.It 111. lies.  Two  iiii|K>rtiinl  iiimmi-xions  wer<'  also  appointed  in 
ti.:-  r'-:s;n  ipr  ili-'  i-xiin-.'  piiri-osc  of  I'lin-iiderini.'  llie  nci-cMary  reforini  In  the  Uw,  and 
mjiii  iii"-i  iini">i[;iiit  M-i-  liJivi'  -il Iii'i'ii  [.u.-'-i).  Iiiundiil  on  their  recommendalioiu. 

i'.iii  ili>'  r-'i^ii  'it  Wilh^iii  till-  K-iiinh  HUH  r'lill  more  remarkable  for  (be  pro^reMof 
r>  t-rTii  ■.  iiii-l   li-r.-  I  iLiii  mill   niiii,-.'  tlic  prill. ■iiml  cli.1 1 1  )•.■«.     Tbe  mode  of  adnUDKlering 

jii-t ■■„  .  Ifuit   in  \V..l—  ".,.  i-iiiir.'ly  iili.T.-d,   Ik-id^  A-«imib>te<l   10  that  adopted  in 

>:n.-!<ii'l.  II1"  iiiiiii>"'r<>i  jii-l-.'-.  >v;i-.  HirM':>~i-l  from  I'welve  lo  fifteen,  and  the  praclim 
i.f  .ill  ih"  -ii|"'riir  iiiiiri-  «..■•  ti-iiilfri"l  iiiiili>riii :  tlielnw  reliiling  lo tnuleea wa*  amended 
■ii-l  -iiii|-htii--l  ;  ih.'  I.nv-  iill-'.iiiiL-  till-  i-r-.T.i-riy  of  jK-r-oif  under  diubjlity  and  for  facili- 

i.iiinif  tli-<  I'.iviii'iit   '>r  di'l-l-  Hi-r<'  I ~<il]clut<'<l  iiiid  improviil.  and  the  law  aa  to  c<in- 

i^mpt-  in  clia'iic.rv  ).lii..-d  i.ii  ii  In.-iin^  which  jt-UccLhI  the  liberty  of  the  nubject.  The 
nunit--r  -f  ci>i<iiiir«It^iic>"'  uix  -till  liirlhcr  dimini<li>-<l.  and  the  exemption  from  death, 
ei'-rpt  in  cerluin  nif  I'^i-c-.  "n- i-xti'iid.wl  lo  i)ie  rrime  of  forgery :  and  tbii  great  alep 
tow.ir-l*  a  iiiitipiiion  of  ilii'  i  riniiiiiil  <-"ilc  Iiiik  li-i'n  lolloweil  during  nulwequent  year*  by 
nunT  olhLT  ai'is.  nil  liiivini;  lli>'  -.uii'-  nmi'lioniliiif;  li'ndency:  the  impnivi-menia  relating 
to  th>>  t*-rm4  and  ri'tiiriH  <if  >vrit-<,  i<i  Jiidi:nii'nl  nnd  exeoulion.  and  the  examinalioa  o7 
witnene*, — all  tlice  Ih'Iiii^t  lit  the  tirni  y,.ar  of  thii  reign-  Til*  aecond  WM  atill  mora 
nemorkble  for  Ibe  rctbriii  iici ;  fur  Ibo  e9iul>lii>hmcnl  of  the  Bankruptcy  Court ;  th*  ganw 
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act,  wbicli  abalished  the  noccseity  of  qualificution  and  improved  the  Ian  on  this  uilgMl 
the  uniiornuty  of  process  act,  and  the  act  which  eatablinlied  a  limilatiun  of  clainu  h 
titliea.  The  third  year  of  his  late  mtueiity's  reigii  it  diiilinjiiiishe^  by  the  aul  tbU 
established  a  liniilAtion  to  all  claims  to  incorporeal  hereditiuneutA;  by  tlie  atutl^iny  i4 
which  has  efiectuolly  put  a  stop  to  the  practice  of  aelling  dead  bodiea  and  the  bcvnbl 
criines  to  wliicli  it  gave  rise.  The  fourth  year  was,  m  far  as  the  law  wan  concomMl,  tk 
moBl  important  of  all.  In  this,  eome  of  the  fruits  of  the  law  commissions  whidi  w^ 
appointed  In  the  preening  reign  were  reapod.  A  new  statute  of  liinitalion  of  tcUiM 
relating  to  retJ  property  woa  passed ;  the  court  of  Chancery  was  regulated  ;  fine*  ■ 
recoveries  were  aMlished ;  the  law  of  inheritance  and  dower  improv^ ;  real  «iMat«  • 
made  aulyect  to  every  species  of  debts ;  the  alienation  of  property  woa  l'aciLilal«d.  a. 
the  Just  rights  of  creditors  extended.  1  should  aUo  mention  that  in  this  yaw  vcM 
jmssed  the  importiint  act  by  which  slavery  waa  abolished  and  spprenticcehip  Mjbstiliitd 
I'or  a  limited  peric>d,  the  act  which  opened  the  East  India  tnulo,  and  Ih«  Hank  o(  ^^^ 
land  act,  which  made  a  material  alteration  in  the  usury-lawit.  In  the  next  year  the 
poor-law  was  carried, — a  measure  sufficiently  well  known, — and  the  Central  Cri 
Court  was  established,  which  has  greatly  tended  to  the  improvement  of  the  adnui 
tration  of  criminid  justice.  The  other  important  alterations  of  thia  rv-ign  wen  t 
municipal  corporation  aot^  the  tithe-commutation  act,  which  has  already  noarljr  niiji 
eeded  the  intricate  and  confused  la»  of  tithes,  the  act  for  tlio  registrnlion  ol  but 
deaths,  and  marriaaee,  and  the  act  tor  allowing  counsel  to  prisonero.  Uany  uial 
amendments  were  oliiO  passed,  which  have  been  idready  noticed  in  their  pro^wr  {Ata 
and  altogether  the  reign  of  William  the  Fourth  is  as  memorable  lor  the  imjnrU 
alterations  which  look  place  within  its  hmits  as  that  of  any  other  monarch  who  wer 
on  the  English  throne. 

Tbe  rei^n  of  her  present  mfyeety  has  already  been  distinguish cii 
juridical  reforms.     'Ihe  law  relating  to  wilU  and  testaments  lu^  I'  1 

rendered  uniform ;  imprtsonment  for  debt  on  mesne  process  bos  bci 
lind  th^  power  of  creditors  over  the  propuiiy  of  their  debtors  has  In.-. :. 
the  number  of  capital  punishments  has  beeit  still  further  diminish >-  i.  ..  ^  ^ 
the  crimen  /alii  being  reheved  from  it,  tfaus  eslublisliing  on  a  hmi  luniiii^  lUv  iiiij'niis 
principle  Uiat  no  crime  unattended  with  actual  violence  to  the  person  sliuU  be  puniab 
with  death ;  and  still  more  recently,  by  what  nmy  turn  out  to  be  a  tuor«  gueallontt 
alteration,  the  crime  of  rape  has  ceased  to  be  a  capital  otlence ;  ttao  law  requirmg  I 
qualilicationa  of  members  of  parliament  to  proceed  exclusively  from  read  ealatos  bat  ba 
abolished ;  tbe  mode  of  trial  of  alectiou-petitioua  bas  been  much  improved ;  thii  c«« 
of  the  crown  to  grant  pensions  has  been  tHinsidenbly  curtaiied  and  plot'cd  within  lunt 
and  the  rates  of  postage  for  letters  have  been  so  materially  reduced  as  to  ploov  llw  pot 
ofcommunicatioD  by  this  means  within  the  reach  of  all  classes  of  her  mi^esty'ssut'jM 
The  privilege  of  parliament  to  publish  whatever  it  muy  please  huii  been  fully  rocc^nM 
tlie  i-evenues  of  the  Church  of  England  have  l>een  more  ciiuaUy  distributed,  tbe  bU 
uigs  of  that  admirable  establishment  more  widely  diQused ;  some  blomiafaea  wbieh  h 
crept  in  the  course  of  time  have  been  wiped  off,  and  a  more  wholesome  «c»l  aiul  Mid 
have  tbus  been  awakened  auioug  tbe  whole  body  of  tbe  clrrgy;  the  odmiabtiMWI 
jutitico  in  e[{uity.  bankruptcy,  and  lunacy  has  been  improved,  and  already  U>*  BM 
crying  grievances  of  the  court  of  Chancery  have  been  remcdiptl;  consitWabW  bidit 
have  oeen  given  to  tbe  enfranchisement  of  copyholds;  tlie  tvrm  of  copyrigtii  in  bM 
ban  been  extended  to  designs  in  articles  of  majiufaciure ;  llie  law  as  Vo  tha  lisriiliwi 
of  voters  bos  been  amended  and  pluocd  on  a  better  fooling ;  the  law  of  UImIIim  ha 
greatly  improved,  and  Ihe  old  rules  excluding  evidence  on  the  ground  of  Um  iumwl 
crime  of  the  witnessed,  and  thus  I're^iuently  preventing  the  truth  trota  bting  ^6dM 
have  been  almost  entirely  repeidtsl:  mid,  lastly,  slavery,  iu  reality  as  well  ■•  tn  HI 
has  ceased  to  exist  In  every  iiart  of  the  British  dominions. 

But,  nmch  us  has  already  been  done  for  the  reform  ot  tlie  low,  still  taorvreoiuii*  to4 
and  there  is  every  reason  lo  bc<buv«  that  in  tbe  long  reign  to  wbiob,  ^xocding  to 
human  foresight,  her  majesty  and  her  subjects  may  reasouably  took  lonntd,  timt» 
of  lemperale  luid  judicious  reform  iti  tbe  law  will  lie  greatly  adwioe^.     In  • 
which  her  nuyesty  nuute  on  meeting  her  timt  parliament,  she  deolornd  that  "  tht 

tuid  more  cdectiuu  administration  of  justice  was  amongst  tJie  first  dulieauf  «< 

and  this  sentiment  has  been  cordially  responded  to  by  tlic  other  branohas  of  iIm 
luture.  The  amendment  of  the  law  is  no  longer  the  rsilyiug-ury  ot  a  faotvoa :  lb* ' 
to  promote  it  is  shored  by  the  moat  eminent  men  of  all  parties  in  the  staie;  Mwl, 
suci I  auspices,  1  muy  be  permitted  to  hope  tliat  the  presi^nt  reign.  alT«wilyM>>^tiB| 
in  arms,  will  be  at  least  as  memorable  lor  improvements  in  Uie  juridjeial  inatilul 
the  country. 

This  hope,  expressed  nearly  nine  years  ago.  has  now  (1M4)  l*""  "bunilaiiUy  r 
— the  legislature  having  proved  fully  sensible  of  lliv  wwit»  nud  derliu  o(  llie  oou 
this  respect:  so  that  it  will  Le  iidmitted  that  the  present  ngv  will  be 
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only  by  ill  attempts,  but  it*  tucc«M,  in  Mnendin.'  tli'-  ),ih.  iIi>-  h^-l  t<viilcnceof  wliich  1* 
tu  W  found  in  tliu  cnurHC  of  this  work.  Jiulio  i.  m.i  .  I,....tily,  nnrf  in  iiiAny  miHwU 
•ffli-ii^nllr.  ailminifltcriKl  in  local  Irihunftln,  anil  i-  tI,ii<  (>i<ikiv'lit  to  fvm  miiii'*  door, 
whil^  thrialiole  proo«dure  of  the  *up«rii>r  couir>  lina  Iki-u  iircntl;  Him|'ll<i)-(l  anrl  tta- 
prov«<l ;  tu«ln«  forma  and  tn-hnJcalilJea  are  now  iliirountmuncvd  »•  wull  by  Ihi*  prai^ 
titiuni-rB  of  the  law  aa  the  jud);ea  of  the  courta ;  an<l  a  nliKyr**  dMire  it  nianirMteil  \y  M 
elaN*i«  lo  proiuDte  in  tliii  way  tbe  beneBt  of  tb«  iialifiD  anil  tba  xiitiAl  wnlfMw  of  lb* 
coQim  unity. 

Some  ituproTeinent  haa  also  been  made  in  facilitating  the  traniferof  land.  Cmnmona 
bare  be«n  enclosMl,  tithea  oommuled,  and  copyholds  may  now,  under  oertun  ciroum- 
atancea.  br  enfranchimd  compuUorilj  either  by  lord  or  tenant.  Indeed,  a  •troniwith 
baa  born  ohown  tliat,  while  the  preaent  modemle  law  of  entail  ibould  be  preaOTV«i£  land 
ahould  be  moro  eaaily  and  i^bpajily  dealt  with,  and  that  the  law  reUting  to  it  ihould  be 
moreauited  to  the  wanta  of  a  gir^.i  .oi.iiii.-rii'il  '■.iiiiiti\. — SitwiMt. 

Nearly  accntui^  haselaiiwd  mii-.-  ili.-  Comm.-iiiiirii-.  of  (4ir  William  Blaolutono  wen 
flnl  puiitishi-d.  Much  as  the  l-'itrix^l  nniJ  ■iiilni-iii-'tic  (iiniini-nlatot  liad  naniv  tat 
exultation  in  tlio  improvemente  whi.-h  Imd  Ih.<-ti  i[iIro<lur.i>d  in  hi*  own  tiiui-a  anil  ll»»« 
immediately  preceUinfj.  he  wouM  buve  foiind  niatler  for  atjll  warmer  pnnrjfyriD  hod  be 
liie"i  in  our  itayn.  The  evenlfc  .p!  the  liwt  hiindrvl  yt*tn  hnVo  efaanpeil  the  far*  of 
Euro[-«:  and  alihoufih  our  own  •-'-■untry  baa  not  aui-lnined  tbnan  diMAtmn*  >ltiu-k>  which 
bare  l>een  felt  from  time  to  tim>'  \iy  moi<ttif  the  rontinenlal  bationa.  It  ho*  nnt  rem^nml 
a  atmn^fr  to  the  fteneral  progri»>ivi-  irndani-y  whi<-Ji  haa  ba»n  dlac-mlble  more  or  lm» 
OTtT  the  whole  civiliieil  world.  On  ihor<antnuy.  theatatvnf  eonttnomM  baalthy  [migmw, 
whi<-hae<-tii9  to  be  almost  peculNir  to  ..iir  own  tiMlituliuni,  has  prrhapa eaniMl  uaftirlhcr 
in  ihp  direi'tion  of  jmlilicnl  and  BociiU  frr^am  than  anr  other  nation  In  iba  world. 

Among  tbe  firnt  and  mo«l  in,,. .-.,■,„ tit  .  ,.».l.t.jn..r,i.l  JhiniK-.  c.  («•  n...riti-n«l  <•■»  t)M 

union  of  the  Hriti^h  and   Incli    I  ..  .:    ■-.■.■■  i    :■  iIm 

foiinilution  uC  thai  ).'>-niiitie  unit  >  ifly 

alli—l  liV  iteoaniphirjil  [Hnilir.n,  '  ti'il 

1I..I1-I.  ..r  I'.irliiiiii.'ni.  fHipiilMrly  known  an  the  Kelorni  Act,  introduced  no  new  prinriplo 
itii'i  ih>'  <'<>[i'-iiliiTiMi).  1,111  sini)>ly  ri-i>tore<l  lo  ihe  pn-al  IkhIv  of  tlio  jreople  ihul  ani-ient 
riL-ht  'if  ~''H-;:'iv<-rtiiiii'iit  wbii'li  iliev  bnd  derive<l  from  their  Saxnn  unreHtom.     Another 

ol  ai,  jiicii-iit  iii-titiiiion,  nils  that  whidi  renio<lelfeil  the  nuinii-i|ial  corporation*  and 
rt-iMot.'il  til,-  iii'iiiy  iibii>i':>  nliii-li  liii'l  t.'rudiially  crept  into  llicw  boili<ii.  Si-veral  alatutoa 
li»\.'  al-,,  l-.ti  pu-— od  li>r  ]iri'ventiti)(  corrupt  pruclicw  in  the  election  of  meniliern  to 
M-r\-'   111    p:irl:.iiiii'iit.  and    lor  di^fruni-hising    the    boroughn  where  auch    practicvs  were 

t....:.i  |..  |.i..v:,il. 

I '  ir  .n  il  111"  rti.-M  hiivc  Kcin  furllicr  wpiureil  l.v  that  amendment  of  the  law  of  libel 
w),i.  I,  ],.»  s>'^l.'.l  III  ill,'  .jiiiy  til,-  ri>.'lit  in  mk-H  nis.'s  of  d<M-iding  at  well  ujion  the  law  as 
uj-'ii  I  In'  t:iit.  mid  I'v  till'  si:itiitorv  riiiynilion  of  the  privilege  of  |iarliament  lopubliah 
-hji-v.r  It  I'l.-ii-.-.*  Ill'-  lH,iLMd,.n,--.  of  ri'Iigious  liU-rtr  huve  been  ejt,-n,le-l  by  the 
f]-  .il  "(  I),'-  l'".t  iiii'i  ,'i>r|>onili,>]i  tii'l-. — n  mi'iiaure  wliich  hax  enabliHl  that  numeroiu 
all' I  iiiilii.iiiiiil  |",T[i"i,  ..I  ■.iir  (,'il.iiv-.iti.!.-ti»  nho  object  to  the  diMipline  ordiaaent  from 
11,.  .!■■■  mi,'--  '•!  ih''  K-i;il'li-l,''i|i"(i,in'h  to  (mrlicipiitc  in  iliiHie |«liiical  righta  from  which 
)[,'  >  h.i'l  <>-'  II  )>'  l"i,"'\'  lii'l.'ii  .  nliil"!  ili,-('iiiholii-  Kmnnci|mtion  Act  liw  relieved  thone 
w'l:  ■  ii'lK'T-'  ti,  lI,i' <  hiir'li  ^'1  Il'iiii'-  triiiii  ihc  civil  ili<abihlieii  and  ]>>'naltieH  lo  which 
rr,' >  «"r"  ]'r"vi"iMly  '•ii)>ii"<t.  TK,-  tiutii'iial  church  has  prolmbly  taken  Ktrenirth  from 
I:,.  ■•.Ti,in,it.,tii>i,  l^l  inh'-~,  IIII'I  'till  iiii>r<>  fr<>iii  tho'c  "tiiiulea  wiiich  have  been  pnaaed 
(.■r  li'i-  iil-'hti'iii  "t  pill  ml  nil-  ,iiid  lor  cniri-iling  the  resilience  of  the  licneficeil  clergy. 
J.ir.;.-  .ml  ■..ii,['i.-l,fi,-iv.>  til,-,, -UN'S  liiive  iil-o  li.'cn  a<lopli'<l  for  the  belter  manaftement 
Bi,  I  .ipi'l.'  .,ii"i,  lit  ill-'  cnllii'ilr,il-i<'V<>iiuc?<.  mid  for  the  MilHJivision  of  large  and  ]>Opulou« 
).jri-l,--.  <h''  f-)rni.ili"ii  "f  ii''n'  ]«ii'ochi,it  di-irict*.  mid  tbe  exlcn->ion  of  the  church  and 
II-  ii,-[:iiit:oti-<.  A  'oiiiiiiitt-'-  I'f  the  ]irivy  iimncil  ha:<  lu-en  formed  for  the  dialribution 
cf  [!,••  I.ir/'-  -111, I-  »)ii<'h   li:ii-'  for  iiiiiny  yciipi  Inw-ti  annunlly  Voted  by  parliament  for 

TIk'  ri:iiiiii—  iiiiii'ii'liiii;  till'  l-iiv  'iC  luurriiiiie.  uhile  ri-<|uirinK  thia  important  ceremony 

-  'ui.Trii'al'I'-'i  >'v.'Tv  i«'<livL.li,,l  lo.'iii-ritito  thii-Mil.'itin  contract  in  the  nxCle  which  be 
'   -ft-ider-  I1--C'-— -irv  or  ]'r"{"  r,  ;iii'l   \<.\\  ••  thii-  r,-mi>vi-<l  an  unreaaoniible  i 
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nniending  tlie  discipline  of  prisons,  and  proviiilng  reformnlory  inslitulioaii  for  kit  criiuj- 
nnls  who  seek  an  opportunity  of  regaining  tlieii-  lost  position.  Tho  !«»»  lor  tlin  rflirt 
of  the  poor  have  been  reiiiodelleci ;  the  numerouB  choritiivt  whicti  art  lo  bv  fouu-l  it 
every  part  of  the  kingdom  have  been  pWed  under  the  regulation  and  ctinirot  ot  »  Mj 
tnigsionera,  whose  sole  duty  it  is  to  see  that  tii«  funda  of  iheM  instiluiiciDfl  *n 
y  applied ;  the  laws  relatiog  to  gam<~~*\i'a.ya  a.  I'trlile  source  of  (.'rime — liarp  b«« 
nooified  that  we  may  anticipate  an  early  repent  of  all  pen»l  etiactiiienla  od  iti* 
»uitject;  and  several  statutes  have  been  pn«sed  having  for  thoir  olyeot  the  iaipKixeintal 
of  the  sanatory  condition  of  populous  placet!  aiid  the  preservation  of  tlie  public  hoallli. 
The  interests  of  trade,  eommerce,  and  manufactures  have  been  unceaiingly  iluilW 


irojierly  a 


and  promoted  since  the  retitoration  of  peace  in  1815.     This  is  not  the  place,  bowncr. 


. attempt  any  enumeration  of  the  various  Btatutee  which  have  been  from  lion' to 

time  passed  for  regulating  these  matters,  the  legislation  relatins  to  which  liaa  bevn  oftn 
affected  and  controlled  by  financial  necesaitiea  or  by  the  conBictiDg  views  of  polibral 
ccoDomists.  It  may  be  enough  to  allude  to  the  statute*  throwing  open  Ibe  traOB  lo  tbt 
East  Indies,  to  the  consolidation  of  the  laws  relating  to  the  mercantile  cnarine,  and  th* 
repeal  of  the  navigation  acts ;  all  tending  towards  establishine  a  jystem  of  ooiiinii*rr*^ 
free  from  all  restraints  other  than  those  which  the  collection  of  the  public  reventw  iirol 
the  machinery  required  for  that  purpoiie  render  indispensable.  Thr  Ibivb  wilb  rrgin)  lo 
bankrupts  have  been  oonsolidatM  and  amended  and  oourtn  ettablislied  for  the  relier  of 
nil  iiiHilvent  debtors  whatever;  real  property  has  been  aul^eicted  to  th«  pnyin«nl  of  dfbli: 
the  righu  of  authors  and  inventors  have  been  extended  and  secured ;  and  th«  forauiica 
of  joint^lock  companies  has  been  simplified  and  cheapened,  the  iuo«t  aiuple  rvgubiKnu 
being  mode  at  the  same  time  for  the  guidance  of  these  bodies.  The  opnratioiu  of  lJi« 
mercantile  claesea  have  been  facilitated  by  several  statutes  having  rvtetvace  cxcliiHitiy 
to  commercial  affairs,  and  protected  to  some  extent  by  other  eiiaclmeiit^  wtiicli  li»" 
mode  breaches  of  trust  committed  by  bankers,  fact«Tti,  agents,  and  servaau  gmenll]' 
severely  punishable. 

Id  regard  to  landed  property  and  its  transmission  the  most  imnortATlt  imbtVT^ni'Kl' 
bitve  tiiken  place.  The  alteration  of  the  law  of  descent,  the  limitation  of  Itie  liin* 
witliin  which  actions  for  the  recovery  of  real  estate  may  be  brougbl.  the  sbarteDin;  ol 
the  time  of  prescription  of  legal  memory,  the  abolition  of  those  complex  moilr*  of 
assurance,  fines,  and  recoveries,  tlie  mollification  of  tlie  wife's  claim  of  dow^r,  the  anailu- 
lation  of  satisfied  terms, — these,  among  other  things,  have  tended  greatly  to  faiilitsi* 
tlie  transfer  of  property,  have  got  rid  of  endleaa  doubts  and  difficulties  wtiicli  pnqwti  "~  ' 
arose  upon  titles,  and  have  materially  shortened  eonveyanceii.  A  great  impmvra 
hoH  also  been  intt«duced  into  the  law  of  wills ;  and  there  is  lest  danger  now  than  funii«| 
of  the  wishes  of  a  testator  being  frustrated.  An  attempt  has  been  made  lo  pt  rvlt 
copyhold  tenures,  and  repeated  efforts — hitherto  without  effect,  however — to  mtnidi 
a  9j-»tem  of  regibtrstion  of  the  titles  lo  real  e»lates. 

The  administration  of  private  justice  has  been  greatly  Mniplified  by  tlw  mnimi 
alterations  which  have  been  made  in  the  procedure  of  the  suiwrior  oourt*  «f  taw  • 
eipiity.  The  abolition  of  real  actions  and  of  the  many  fictions  nhicb  tamtmrlj  «nni 
bereil  suits  at  law  was  an  important  and  beneficial  change,  but  nut  so  stlTmtignniW 
the  suitor  as  more  recent  improvementa  in  the  practice  of  tlic  eouru  at  W«iiliiiln>l 
liven  these  alterations  have  been  less  beneficial  lo  the  great  moss  of  (lie  "fwnngfi 
however,  than  tbe  establishment  of  the  new  county  fourla, — «  me«BtiT«  warmly  oeh 
mended  by  Sir  William  Blackstone,  and  to  some  extent  a  return  to  the  anrjwnl  Soi 
system,  restored,  if  not  establisbed,  by  king  Alfred,  for  securing  the  adminiaUMion 
justice  st  every  man's  door.  The  old  rules  of  law.  excluding  the  evidenoo  of  ill*  ymK 
to  the  suit,  and  prohibiting  persons  who  are  considered  disqualified  eitii«r  bjr  r^wan 
interest  or  by  crime  from  being  witnesses,  have  been  repealed,  and  aU  {moliwl  dl 
cullies  in  eliciting  the  truth  removed. 

The  proceedings  in  the  court  of  Chancery  have  been  slmplifi«d  and  abortaoed;  I 
increase  in  the  numl>er  of  Judges  has  prevented  tbe  possibility  of  dalay  In  Uw  beifi 
of  causes  in   that  court;  and  there  aeems  lo  be  no  reonon  why  in  orditwr;  iwsa  i 
obtaining  of  justice  in  a  court  of  equity  should  not  be  a  speedy  and 
expensive  process. 

The  criminal  law  has  been,  as  to  many  of  its  branches,  amended  and  RoasolUlntwl. 
the  severity  of  punishments  at  tlie  same  time  much  soltpiixd  and  adnpted  moei 
than  formerly  to  the  nature  and  magnitude  of  the  ofientw.     The  borboKWu 
prescribed  for  tliose  attainted  of  treason  no  longer  stain   the  slatitto-biKiJc 
punishment  of  innocent  parties  forunceslml  guilt,  which  often  re^ultMl  ftvt-  _ 
trine  of  corruption  of  blood,  can  no  longer  happen ;  while  tbe  oU'enoeii  in«<rfvin  j 
punishment,  which  the  convict  only  eseai>ed  by  claiming   the  benefit  of    * 

been  gradually  reduced  in  number,  until  the  extreme  pi^nnlly  of  the  law  li_ 

practice  contined  to  the  frightful  crime  of  murder.    The  trial  by  batlal  ftnd  tk« 
of  proceeding  by  appeal  have  been  formally  abolished ;  tho  law  relating  lo 
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livested  of  its  ni<:etiea,  tad  the  fomu  of 

-.mplilied  Knd  improved  that  offenderm  w_-  —.. . 

being  defended  b;  counsel  rarefy  e«c«p«  punishment  on  purely  technical  o 

It  irere  to  be  wished  thkt  the  chansei  in  our  laws  eff  .  i .  I  :liiru>g  (liv  iiut  imuuIv  j^eiini, 
uid  throwing  into  the  shade  tlioaeotseTerai  centuries  '  'i<  <1  moiiriuiTiak,  Miuld  have 
bi-cn  reviewed  by  an  eye  BO  di«criminjiting  uid  <Jellnn><   i   <  ^  ,i  jjcn  ao  nwatnrly  ••  tiiuMi 

of  Sir  Willium  Blackitone.     There  ia  a  special  reason  iliiig  a  faithful  pioturi'  '>r 

loftisUtion  during  thii  interval: — that  il  foUown  and ly  dui>  to  tli«  i-norgg'  and 

•clivily  infused  Into  the  legislature  by  the  acts  passed  iii  i  Ji<  \i-ur  1^31!  fur  amcoiJing  Iha 
r>'|iri-«t-n(ation  of  the  people.  As  in  all  gTe«t  change-  iin  nif  m  ijiiiolion  was  inMUU- 
ruli'il  Willi  sanguine  predictinni  of  good  and  conlideni  !<>i  <  1 1"  lings  of  evil.  It  is  for  Uie 
iui)<Jiriinl  rhronicliT  of  our  laws  and  institutions  to  ii<'  r.|  ir,  »|>|.i.>rl unity  fur  jiH^inc 
buw  tur  evFitis  have  justified  the  hopes  and  fear*  of  >.'  -  :  < -|  >  '  r.i.  ly  raTourinx  Mia 
(Ii-|Ti'outing  so  great  and  sudden  a  strengthening  of  tl  <  '  <   <  I.  im-ut  in  our  eon- 

■tiiutiim.     The  change  in  question  has  already  gone  fi '  ni*  the  preillatlon 

of  uni.'  of  ilH  rcfiioiiiiible  jiromoters  (Hansard,  vol.  ii.  i  .  .  \  -,  •  ,i  •,  ..'I  k*r.,rVtsouunl 
ralutcreton )  that  it  munt  "  Influence  the  character  of  tli  ,1  imh-iii  lUid  the  ll^gi■Utltr«l 
in  all  futur«^  timmi,  and  impress  its  influence  on  the  >■).  i.  huuieuf  HK-icty."  A  rvn- 
sideration  of  wliut  has  been  done  and  attempted  linC'  iii  i.nr  lH3'J  suBitv*  to  rrQiiiiit 
us  that  ai'tivity  and  energy  in  the  legislature  must  bi  .<■  -■■'  Lrittvl  with  pruileiint,  tnodo* 
ration,  and  forethought  in  order  to  secure  the  enduiMi;   r.  -nil*  of  WId  and  (■vnaflcial 

iiluni'ing  for  a  moment  abroad,  we  behold  acU  continually  paased  by  oar  kgul«lnra 
for  Ihe  pur)-o:w  of  oarryintf  into  effect  couventjons  with  roaBioH  atATSS  for  nippraaiiig 
the  ulnvir-truik-,  and  with  Frani-c  and  the  United  tjtatea  of  America,  for  apprehending, 
in  any  of  Ihi-  tlin>e  countries  reN)>ectiveIy,  person*  charged  with  murder,  ftltempta  to 
niunler.  rohU'ry.  jiiracy,  forgery,  or  fraudulent  bankruptcy.  Other  acta  are  for  oooae- 
cralinir  Itritl-li  !<ul>|>-etii  or  foreigners  to  be  bixhops  in  foreign  countries,  securing  to  some 
.xiiiii  tin-  iHTiilit  of  inli'rdiilii.nsl  coiiyrijihc,  fucllilating  tlif  niorriaieof  British  subjects 


fui'iliiuting  ihi-  niarriaie 
of  foreigners  bt-rc.     llei 


■   -p - illintion  of  foreigners  brrc.     tier  nuuesty  has  kIki 

li't'ii  <-iiij->w>'rtil  to  CHlablish  mid  itiuintHin  diplomatic  relation  and  to  hold  dlulotuatia 
iiit.-i  i.>iir-i>  with  ih.'  I'uj*,  bui  not  through  the  inlervvnlion  of  a  person  in  holy  ordt-rs 
111  lb.'  riiiiri'b  of  Hoiui',  or  n  Jo-ult  or  nieinlicr  of  iiny  Homioli  order  or  socii-ty  bound  by 
ri'iiiiL'ti.'  or  ii'li>:ious  mik-i-.  unit  It  i"  ul<o  expnimly  pmvideil  that  nothing  in  that  act  is 
ill  .<iiy  »':iy  (II  ri'|i<'iil.  wniki'ii.  or  attii-t  the  royul  supreiiincy.  civil  and  ecclesiastical.  Uur 
i.pN.iiii  rii.il  rcKiiioiir.  wiih  lori'i(iii  countries  have  undergone  a  total  change  by  tbe  great 
!■  I...\iiiiipii  of  oor  M-.tein  of  prolilbiiory  and  protective  duties,  especially  In  respet't  of  llie 
itiij'irt.itioii  ol  II II I II ml  mill  vrf;>'l>i1ilf  prtHluee  from  foreign  countries ;  the  abandonment 
•  ■(  •ml  tiuvit.Miiiiii-litn",  Ml  loii^  cli-.'iiicd  Ihe  bulwark  of  our  national  greatness,  and  the 
liliiii— 1.P11  111  tiini^ii  slii(p|piiiK  lo  ihe  )irivile>:es  of  our  own.  even  to  llio  coaating-tnsde ; 
n  l.iU'  .111  iiti''iii|>i  W.LH  lieeti  iiiikIi'  lo  KO-ure  iiirrei-iiunding  advanlaees  from  foreign  states, 
I  ;.  .iriuiiii.'  )i>'r  iiiiiji'^Iy  wllb  relahulory  jioimt',  to  be  exercised  when  it  may  be  deemed 

<  lur  loi.iiMii.  rt'liiiinns  lire  the  !'ii1ij<-et  of  constant  soliellude  to  Ihe  molher<<ountry, 
■  .ill  ;i  I  i>'w  ot  eoiil'i-rriti}!  im  our  cohmles  Ihe  righls  and  privileges  of  relf-goremment, 
li.!  r.[ire,,nhiii\f->-ii'rii.  mid  fr.T  liiriiltuiiims.  under  i-ucb  conditions  as  may  be  Uiought 
lik'*l>  lo  ire-vrv''  mill  ]ii'r]<<'tii>it<-.  on  lerins  i-onilKlent  with  the  dignity  and  advantage 
('f  l->lli.  l)te  eiitiiievlloii  iK'iuei'ti  Ilie  Ino.  Fur  I  hi.*  |iur)io<«  the  lui|ii'rial  leaislalure  is 
i^ri-'ii  .1.  lui'ieil  ill  riiiiniiiu  mill  teiiiixit'llliiK  the  i-iiiiHlilulion  of  her  eotonles  in  accord- 
ji.if  Hill,   iiipvel   ■■xip^iiriei'.  iin   In   Aiii-irull.i.     Yielding   to  the  urgent  and  re«sonabla 

'.t.j...  ti.tii-  lit  -I f  ilii-  innn-  ili-timl  lo  U'lng  loiitlnuiil  )H'nal  si-iih>mcn(s,  w«  have 

i.-;.-.iii\  diiiili>i--li"<l  till'  iiiitiili.T  of  otteiKlerK  liable  lo  lTan!>i>ortatlon,  subsiiluting  |>rinci- 
).  ilU  ,  111  Mil  II  r.i-i'.",  ]<eii:il  M'n  ituile  nt  home  or  eUewliere.  lm|inrtiiig  counterfeit  ooin 
iiiMilip' i.'lipii.e'.  Ill-  <p<-i  11  nimli'  heiivlly  liUliii'liiible.  rermiiH  charged  with  treason  or 
1-  ;..iii.  Ill  iiihiT  Ilip-  Tnndier-o.iiiiiry  or  ilie  eoloiiii's,  and  es«'Hplng  from  one  to  tbe  other, 
lu.it  [ii'iv  Ih-  ^ijp|>r>'lM-ii<li''l  ill  •'iili.T.  mill  «<-<-iire:l  for  trani-miolon  to  tlie  scene  of  iheof- 
i-  n<  •'.  ili'ti'  tip  1«'ilp*:ilt  uitli  m  icpiillii^  !.<  hiiv,  I'liMvorn  eviilenii'  has  bM-n  made  admia- 
p.il.'  Ill  iliieri  imIiiiimI  loint-  Jrniii  neei'ii-iiy.  In  Ihe  c-im.-  of  neighbouring  barharoii*  anil 
oil.  .wlir..'il  jn-oiJ.'.  I|:iiiiniiit  of  ill,'  I'xl'leiii-eof  lo-l  or  a  future  slate.  A  great  multitude 
..i  ;i.  !•  li.iM-  U-i-ti  y.K-'-l  for  ri'L'iiliitiiig  Uie  iiiiiitiieri'lul  Intercourse  betwivn  ourM-Uea 
S1..I  "iirioliPiii.'. :  liip.il  .'i>iiii»ofi.|p|peiil  h.ive  b.',  n  est<<bllsli<-<l  in  some  of  the  VVust  India 
I  <.:<.iii.'i.  mill  faeiliiies  iitliiiili'il  t'<<r  !>iili>.  in  oiIiitk  of  them,  of  encumbered  estalea.  But, 
■J-'\-  A\.  the  hyi-liiIuK-  )i.i~  •'\ii>.'<'<l  11  U'liign  nnxii-lv  tu  extend  the  ble»ings  of  the 

V d  (.'liur-h   of  Kiii:l.iri.l   mul   Ir.lmiil   lo  our  tohinies  whenever  an  op|iortunity  la 

Btlpirpleil.  TbiTe  iiri'  iipp"-  i-ulll-b.pil  iweiity-tiiin-  blshnprii's  in  ourculuniM;  Mul  pro- 
vision is  iiiHite  for  htri-iigthenini;  mid  conKulidaling  ecclwiaslicml  arrangemenU  Ihroofb- 
owt  our  «ide-spreiid  duniinloiiM.     The  goverumcut  of  our  stupendous  Indian  pa«Mikia> 
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has  lately  been  placed  upon  a,  new  Tontiiig,  nnd  the  legi»I.iture  is  continunJly  »trirjn^ 
promote  educAtion,  Eecular  und  religious,  and  reform  tlio  lanrn  and  improve  the  Bdin;n 
tration  of  justice  there. 

Returning  to  the  United  Kingdom,  we  shall  find  cbangta  of  great  iinportAnc-t>  *fl<r 
in  every  depurttnent  of  our  domestic  Bcusoxr.  The  links  which  bind  the  tttrea  kui 
doins  togetlier  are  constantly  strengthened  and  multiplied  by  act«  having  fi>r  ihc 
object  to  assimilate  as  far  as  practicable  the  lawij  in  force  in  each.  Tho  gi-eat  in«WMii 
for  faoilitating  the  sale  of  encumbered  estates  in  Ireland  is  one  of  th«  boldest  kgUlatii 
interiereDces  with  rights  of  private  property  ever  atlempted  in  this  country,  b^  whit 
the  laud  of  Ireland  bos  been  rendered  again  freely  alienable  and  a  great  portion  at 
has  changed  owner*. 

Foremost  among  sets  of  high  interest  nnd  importance  are  thoMi,  at  the  ciimmenminci 
of  the  preeenl  reijin,  for  the  support  of  her  innjesty's  liousuhold  and  of  the  hnnour  m 
dignity  of  her  crown,  by  which,  following  the  example  of  her  itnmedialo  prcdcuMuoc 
•he  caused  her  hereditary  revenues  to  be  unre#ervediy  carried  to  and  miide  part  of  t) 
consolidated  fund.  And  in  the  liflh  year  of  her  reign  her  mi^'csty  gmciously  aignific 
I  to  parliament  her  wish  to  submit  her  royal  income  to  the  burden  of  the  incom«-ti 
,  imposed  on  her  sul  jects.  Oiher  ads  effected  (he  naturalitation  of.  and  made  ppovini*  _^^ 
for,  her  royal  consort,  and  for  his  filling  the  office  of  regent  should  the  neccmtT  ariia 
It  also  became  neceesary  to  provide  for  the  l\irther  security  and  protection  uf  bM 
mnjeiity's  person,  in  consequence  of  some  outrage*  perpetrated  by  balfcrajed  candidata 
for  notoriety ;  and  for  the  better  security  of  the  crown  and  governtuenl  of  the  UnitM 
Kingdom,  because  of  certJiin  public  diaturbanoes  of  a  maUgnunt  character,  to  bo  mttit 
theleds  punishable,  not  as  treason,  but  felonies,  with  transportation  or  imprisonnianL 

Oreat  improvements  have  been  made  in  the  laws  relating  to  the  cuMstittTiuv  or  ril 
UiHiNT,  the  time  and  mode  of  iteseinbling  it.    A  third  pi'iiid)ial  and  a  tJilrd  oiidM 
tecretary  of  slate  are  now  empowered  to  sit  and  vole  in  the  house  of  commons,  but  no 
more  than  three  of  the  former  and  three  of  the  latter  nt  the  Miiie  tiiue.    til&t.  Vi  i  II 
Vict.  c.  10,  Harob  10.  1><65.     An  entirely  new  code  of  laws  has  been  enacted  for  oag 
ducting  elections  and  putting  down  bribery,  oorruptton.  and  undue  influeoo*'.    OUi« 
acts  aUow  members  to  qualify  in  respect  of  either  real  or  personal  property,  or  boili: 
repeal  certain  severe  penalties  and  disabilities;  ^point  the  court  of  common  pie: 
tribunal  for  finally  determining  questions  of  disputed  election-law;  greatly  iiii|ii 
constitution  of  election-committees;  and  reduce  restrictions  on  the  exeri^isa 
franchise.     Acts  of  parliament  have  been  simplified  and  shorn  of  much  verbi^:« 
inentary  proceedings  are  ditlused  widely  throughout  the  empire  ot  a  verj-  srij 
Joid  certain  immunities  granted  to  lorliament,  by  way  of  privilege,  ill  reepncl  of  •wJi 
nay  happen  to  involve  matters  cliallengeubte  in  respeet  of  its  lilwllous  char«i-l«r. 

Our  wiTiL  AND  MiLiTART  lawB  hiive  Deen  improved  in  various  ways. — partii^ularly  I 
limiting  theperiodof  enlistment  and  service,  and  making  liberal  nnd  salutanrp 

in  respect  of  bounty  and  extra  nay,  in  order  to  increase  the  inducement*  R>r 

the  public  service.  The  militia-]an>s  have  been  revised,  consolidated,  and  (ilacad. 
some  respects,  on  a  new  footing. 

The  interests  of  keliqion  and  BCbutioirs  uBRRTr  have  received  n  largo  »lvu«  of  ■ 
anxious  solicitude  of  the  legi>4ature.     It  has  made  powerful  and  unwi-Hrinl  t-lK«to 
diffiise  religious  knowledge;  to  develop  the  vast  cajmbilitiea  of  the  United  Church  _ 
England  anrt   Ir<'1un<1 ;  building  ohurohes  and  chapeU  in  spii'ituiilly-<.l'>~ili.it.' ditlrirta 
•Iterin-!  .-i  ■  I.-'.i-l.  :;    li-il-iH;  remodelling  dlocesea:  utiiiin  ■ 
redistriliiii.        i  :-i njial  und  capitular;  establiithii.. 

liahing  v -"'j  ihe  patrouivge  of  deaneriu-  v.> 

tribun.ll  I'l  '  i:-ii-dbciphiie  among  theclergi-  j  - 

ofohurchL;.  L.  Lul.l.iv  Ju  Uiom  vestry-meelingB  or  for  any  iilli  ;  .;..i..  .. 
Mid  the  rtuiling  of  public  secular  proclamations  or  notices  during  di 
which  are  xubBtituIeu  printed  or  written  oonies  attached  to  the  outer  door.    The 
of  the  Sabbath  has  been  promoted  by  [irobibiting  the  opening  of  houses  «i^  * 
public  resort  and  public  houses  on  Sundiiy,  except  within  certwn  hours, 
England  and  Wales,  and  in  Scotland  during  th«  whole  of  Sunday,  except  (br 
modation  of  lodgers  and  Iravellei's.    In  consequence  of  tho  Pope's  aSev-iing,  in  lh«  , 
18511.  to  parcel  out  this  kingdom  into  provinces  and  dioceses  and  ap|ioint  Mr«kbMi 
ftnd  bishops,  which  occasioned  an  extraordinary  fbrmeul,  tlir  :i->-iiiiiptii<ii.  un^ulbori; 
by  law,  of  the  name  of  archbishop,  bishop,  or  doui.  of  any  pl.i  '     ■'         :  '<;„^ 

la  prohibited:  briefs,  rescripts. and  letters-apostolioal. from  in  li^lal 

void  ;  and  those  publishing  and  assuming  to  act  under  tli'  .  :\  fign 

tuling  such  offieea,  provinces,  «oes.  or  dioceaea,  are  liable  l>i  i  r.  uumI 

of  statutes  inflicting  disabilities,  penalties,  and  forfetturev  .-i.   .. >..  Jv< 

and   Dissenters,  but  which  had  long  ceased  to  be  enforcoii,  li.ivu  licun  tcpvaM.  a 
many  enactments  pas^  facilitating  the  exercise  of  their  religious  lislil*  and  sUiMi 
guarding  against  any  invasion  of  tiiera.    Dissoatwa,  and,  iudvvd,  aU  ~    ~     ~ 
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to  entertain  conscitmtious  objections,  of  a  reliffioos  nature,  to  taking  oaths,  nuij  now,  in 
lieu  of  them,  make  solemn  affirmations  or  declarations  in  courts  of  jusiioe  and  ^ae^ 
where. 

Inde&tigable  efforts  hare  been  made  by  the  legislature  to  promote  the  oanse  of  MDJh 
CATioM,  especially  among  the  humbler  clsiwes  of  society,  by  establishing  and  affording 
support  to  parish  and  other  schools,  partly  charitable  and  partly  self-supporting.  Lam 
annual  grants  are  made  by  narliament,  to  be  applied  at  the  discretion  m  her  nuyest^  m 
council,  for  the  purpose  oi  education,  without  preference  to  any  particular  religioos 
denomination.  The  subject  of  popular  education  under  state  auspices,  howerer,  is  one 
so  difficult,  with  reference  to  its  secular,  religious,  and  compulsory  character,  as  thus  hr 
to  have  buffled  the  praiseworthy  efforts  of  all  parties  in  the  legislature  to  solve  that  diffi- 
culty. New  collegett  have  been  established  in  Ireland:  and  the  Universities  of  Oxford 
and  CVinibndge  have  been  nubjeeted  to  great  changes  of  their  oonstitution  and  power* 
with  a  view  to  promotion  of  good  government,  extension,  abrogation  of  oaths,  and  main- 
taining and  improving  discipline  and  studies.  Other  colleges — some  of  them  formed 
into  an  university — have  been  established  in  the  metropolis  and  elsewhere,  the  memb«ra 
of  whioh  are  entitled  to  the  substantial  rights  and  privileges,  especially  with  reference  to 
entering  the  le4irno<i  professions,  of  legitimate  a^demical  education.  A  permanent 
board,  who«e  powers  are  now  being  incr^sed  by  parliament,  has  been  establisned  for  the 
better  administration  of  charitable  trusts  and  the  better  application  of  charitable  funds 
in  England  -.  than  which  few  measures  in  recent  years  are  likely  to  be  attended  with  such 
great  and  |)ennanent  advantages  in  averting  the  evil  consequences  of  supineness,  negli- 
gence, and  malversation. 

In  onlor  to  ]>roinote  the  rational  entirtainmixt  axd  instruction  or  m  nonm,  town- 
councils  have  biH'n  em;>owored  to  establish  public  libraries  and  museums;  and  an  act 
has  been  f>asse<l  to  aHbrd  greater  facilities  for  establishing  institutions  to  promote  lito> 
nuure,  science.  an<l  the  fine  arts,  or  the  diffusion  of  useful  knowledge,  and  making 
effectual  provision  for  improving  the  legal  condition  of  such  institutions.  To  encourage 
hslit-  of  pRrnKNCE.  KoRETiior<;iiT.  and  economy,  various  acts  perfect  and  promote  loan, 
Uiiftit.  I>uil(lin>r.  frioinlly,  industrial,  and  provident  societies,  but  with  precautions 
s»rain*i  hI»u>«'.  Whilo  thus  caring,  however,  for  the  religious,  moral,  and  mtelleotual 
w>ltari'  aixl  a(lviinc«*nu'i)t  of  the  people,  the  legislature  has  been  ef|ually  anxious  oon- 
ct-rniTj;:  tlieir  material  interests,  hy  promoting  the  health,  cleanliness,  and  coMroRT  of 
sll.  ^Mit  esp«.ei;illy  the  humbler  classes;  and  in  doing  this  they  may  be  thought  to  have 
pr»o-»'d  the  maxim,  su-  utrrt-  tnn  vt  aliruam  rum  i(tda3,  to  an  extent  which  might  have  sur- 
pr:**d  <»ur  ancestors.  Mea,sures  of  extreme  stringency  have  been  taken,  and  are  now  in 
lull  toree,  l«»r  suppressing:  nuisanc**!*  in  res|>ect  of  sewers,  drains,  privies,  slaughter- 
h'»uw  n.  o!l<'n'<ive  trades,  calliiiifs,  and  nuinufactures,  stench  and  smoke;  for  preventing 
Ihf  ■'prt-ad  «»f  c«>iita^ious  i>r  infectious  discikses,  either  existing  in  this  country'  or  likelv 
to  U'  iri){M)rted  from  abroad  :  for  compelling  vaccination  as  a  protection  against  small- 
p'X  ;  t'T  prevoniiii;:  the  >pread  of  contagious  or  infectious  diseast»s  among  sheep,  cattle, 
>nd  '>titer  animiU.  A  central  and  local  l>oanls  of  health  are  now  establisheu,  and  in 
vijor"'!!*  a«'tion.  for  th«'  purpose  of  improving  the  sanitary  condition  of  the  country. 
Biiri.tU  in  churelirs  and  cliapfls.  <tr  in  hurial-grounds  in  |>opulous  places,  are  prohibited. 

\  .iri"iis  a-ns  tn.'ouraire  tin'  establishment  of  public  baths,  wash-houses,  and  open 
V<i!i.:ri_' I  li'-.  s  :  oj  \v»»ll-<»nb-n«<i  bxl^'ing-hou.scs,  for  the  labouring  classes,  as  desirable  for 
th-  h*-  tltli.  «  ointort.  an<l  u.ltare  of  t)i«*  inhabitants  of  towns  and  populous  districts;  for 
th«-  w.  II  4.rd»  rini!  of  coinnion  lod^in>j;-hous«».H  as  tending  greatly  to  the  health,  comfort, 
ar  1  w.i!.ir»'  of  many  of  ler  ni;ije>ty's  |Mx>rer  subject.s, — reijuiring  such  lotlging-houses  to 
U-  r«  ::jsi.r»d.  in^pe«te<i.  and  cle;ins<Ml,  and  notice  given  to  the  authorities  of  any  person 
II,  !K»-n»  ill  of  iev»T  or  any  c«»nt.i^Mous  or  inftvtious  tliscase. 

<  »'ir  itMiR-i  \u  s  have  been  rem<vie!led.  and  their  a<lministration,  in  a  humane  and  just 
•  ^•r.t.  pl.i't'd  'in  a  very  s4iti>taet<«ry  f(M)tinjr,  under  the  constant  superintendence  of  a  high 
a/ii  r'-f-'ii-ibl..  ( «'ntral  aufh<)rity;  prison-<lisciplin»^  has  U^n  similarly  dealt  with,  and 
» if.  . «  I.  .|  to  systemati<*  an«l  vi^'ilant  ins|K»ction.  with  a  view  to  securing  its  efficiency  not 
or  Iv  A*  a  pu!u-lini»*nt.  but.  as  tar  a-s  may  l»e.  a  preventive,  of  crime;  and  also  protecting 
T  r.^'U'T^  tf-m  oppre<.-.ion.  m*::le<*t.  or  imj^roper  treatment  of  any  kind;  while,  inffnitely 
t-  •.  .a»  1  and  aU>v«-  all.  tin-  b^'i^lature  hiu*  l>estirred  it?i<df  to  lav  the  axe  at  the  root  of  the 
U!»A*-tr»«- »»f  <  Riiii:  ;  eii<bMVoinin;»  to  secure  the  reformation  of  offenders,  especially  of 
Ml*-  V'tiiiir.  an<l  d«'stroyin^  iirnorance  and  intcm|K»ranct»,  the  twin  roots  of  that  accursed 
t  r  »*•  - . 

Ir  h;iH  Um'ti  sought  with  se<liilous  anxiety  to  devise  means  for  protectino  women  from 
fr»jdub-nt  pi;wtic<>M  against  tbeir  cba>tity.  wi«k»^lly  practisecl  by  infamous  |>erPons: 
«>.«E\  «M* « iiii.bKKN  lK>ti)  from  injiirifs  and  ill  treatment,  to  which  they  are  peculiarly 
#T{^>««'d:  frr>rj  a;r>!ravatc«<l  a-*  lulis  :  from  neglect  and  cruelty  on  the  part  of  their  em- 
t>i'>%*-n« :  from  expoMnre  to  sitious  or  fatal  injury  in  dangerous  employments;  fVom  being 
•-niployfvi  at  all  in  mines  or  collitries;  from  being  set  to  work  at  too  tender  an  age  or 
ket't  at  work  too  long  in  mills,  factories,  and  print-works;  for  sending  children  employed 
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in  the  latter  to  school ;  for  preventing  frnuda  on  work-people  in  respeict  of  tlie  J»Jtam 
of  their  bsrd-enrn^d  tvagea;  uuii  for  suljecting  such  ecenee  of  employment  to  parwdiial 
and  searching  inspection. 

And  as  relates  to  the  unfortunate  class  of  persona  denominated  idiots,  i.tmiTH«.tt^ 
iNSiiNE,  many  considerate  and  salutary  enactments  have  been  made  for  th«  cmn  r"*^ 
custody  and  protection  of  their  persons  and  property;  for  the  o»r«  of  pauper  iunaf" 
the  maintenanoB  And  custody  of  insane  crimmalii,  the  conveyance  to  a  lututtic-sn;] 
of  lunntica  meditating  crime,  the  removal  from  India  to  the  United  Kingdom  ot  ini 
persons  of  European  birth  charged  nith  ofienccs  but  acquitted  on  the  ground  of 
and  for  the  periodical  visitation,   by  the  commissionere  in  lunacy,  of  oountjr  Ii 
ssylumB,  and  rooIh  and  irorkhouses  ivhere  any  limatics  may  be  conlincHl. 

Bui,  while  tnus  humanely  providing  for  the  sikfety  and  welfare  of  our  own  apecin. 
legishkture  has  not  been  unmindlul  of  mR  ammal  cuatios.  Cruelty  to  them  hM  b 
visited  with  new  and  severe  punishment,  likely,  it  is  hoped,  to  check  brutal  nait 
insensible  to  other  inSuences ;  borbaroua  sports,  such  as  bull,  bear,  atid  budg<?r  Uutl 
dog-lighting,  and  cock-fighting,  have  been  prohibited;  a  sutBdent  quantity  of  fit  i 
wholesome  food  and  water  munt  be  supplied  to  cattle  impounded  ;  and  the  use  of  d 
for  purposes  of  draught  is  forbidden. 

Our  BAiLEOAiis,  the  gigantic  growth  of  the  last  quarter  of  a  cenluTY,  and  f»*t  mono 
Uiing  the  means  of  national  transit,  with  the  benedts  attached  to  it.  hare  Uvu  pin 
toa  certain  extent  under  proper  control,  for  the  protei^tion  of  the  publie  and  thailu«< 
charge  of  the  public  service;  and  a  comprehensive  enaotmenl  has  been  pitMed,  delin 
their  duties  and  constituting  the  court  of  Common  Pleas  a  iinol  tribunal  fttr  cnlan: 
Iho  law  thus  newly  defined. 

The  interests  of  AaR[ciii.TDRE  have  not  been  lost  sight  of;  and  foremost  In  dutu 
vitally  aSecting  it  must  be  regarded  the  repeal  of  the  corn-lam  and  ollomng  I 
importation  of  foreign  cattle, — in  bold  reliance  on  the  skill  and  energy  of  oiir  m 
tarmers,  and  on  our  me^ans  of  acquiring  from  abroad,  at  all  times  and  under  all  cirni 
Stances,  an  adequate  amount  of  food,  should  the  domestic  supply  pro?e  drlicirjil.  11 
is  one  of  those  clianges  which  signalize  the  age  in  which  they  ore  effect^,  and  prada 
results  of  inealculoble  extent  and  importance.  Excellent  measures  have  tieMi  ptM 
for  the  beneBt  of  agriculture ;  for  fadliuting  the  improvement  of  land,  by  droini^.  i 
equitable  terms,  by  those  einoying  only  limited  interests  or  under  dianlnlilie*.  M 
jiersons  first  obtaining  permission  of  the  court  of  ohanoery  and  the  consent  of  1 
cieeupier,  when  the  expense  of  so  permanent  a  benefit  to  the  eotate  may  be  charpBilt 
the  inlieritance.  Other  measures  of  great  importance  relate  to  the  pndomre  ■ 
improvement  ofwoste  lands;  the  enfranchisement,  voluntary  or  computeory.  Mibjoet 
certain  Umitations,  of  copyholds,  and  completing  the  working  of  the  acts  for  th»  tm 
mutation  of  titlie« ;  aliowmg  hares,  so  injurious  Eo  lands,  to  In  Icillei]  by  thn  oonipler 
enclosed  lands,  or  the  owner  having  the  right  to  do  so,  or  any  one  oulhoriaed  bj  U 
and  without  paying  game-duties  or  Inking  out  a  certificate.  The  law  of  UmPom  a 
tenant  has  been  improved,  by  allowing  tenants  holding  under  uncertain  uite«««ti^  M  I 
determination  of  their  holding,  inateod  of  the  ancient  claim  to  emblement*,  lu  Mntia 
on  the  land  till  the  close  of  the  current  year  of  the  tenancy ;  authoriaing  tbn  TMHonl 
buildings  and  fixtures  set  up  for  agrieultural  purjioses;  empowering  a  luicllord  to| 
the  tilhe-rent  charge  left  in  arrear  by  his  tenant  and  recover  against  him  aa  fcr  ■  (inq 
■x>nlracUdebt;  and  to  distrain,  for  r<;^nt,  growing  crops  still  on  tko  land,  tlioagli  ui 
t«dia  Ugit,  as  already  seized  and  sold  under  an  execution  against  the  tenant.  Tlie  traiUL._ 
of  land  bus  been  in  some  degree  simplified,  real  properly  suhjerted  full^  to  the  debtsal^ 
the  owner,  the  transfer  of  land  vested  in  Iruitees  and  mortgagees  facilitattal,  and  lU  i 
laws  of  re^al  property  amended  in  important  parliciiUrs. 

The  laws  relating  to  our  Cohiikecial  interests  have  undergone  mcmlt  anrf  AliK 
changes,  with  the  view  of  removing  impediments  to  the  five  exercise  of  raiwat 
cretion  and  enterprise.     A  multitude  of  acts  in  restraint  of  trwle,  aad  conferr 
and  exclusive  privileges,  and  all  those  relatinv  to  the  offences,  lotif  «lrialni«l 
by  political  economists,  of  forestalling,  enj^roisitig.  and  regrating.  have  b>w>  KbL._ 
The  usury-laws,  after  steps  taken  in  that  direction  for  sernral  yeer*.  have  aX  Uttglk 
totally  abrogated ;  and  annuities  are  no  longer  subject  to  enrolmnnt.     Th« 
laws,  aa  we  have  seen,  are  also  entirely  repealed,  and  British  shipiiinit  baa 
pete,  even  in  our  own  coast ing-trade,  with  the  shipping  of  all  the  worhl 
provisions  for  endeavouring  to  coerce  into  following  our  example  fi>r .  . 
poiod  to  reciprocate  our  bold  and  liberal  ooncmsions.    All  acta  rc^ nl.i ' 
XARiiii,  from  the  eighth  year  of  queon   EHxabelh  to  the  ciuhte<-n' i 

have  been  repealed  by  a  single  staimo  in  the  latter  year,  and  in  ll 

new  and  camprehen!«ive  code.  incor]mriiting  many  improvement*  mil   \, 

board  of  trade  the  general  superintendence  of  the  mercaot'le  marine.   lkir|aairMMm 

other  public  bodies,  moreover,  are  eni|>owered  to  grant  sites  for  siiUMtV  xonc^  -*  - '- 
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■bile  providing  for  tlieir  comfort,  to  eI«Tate  their  chM«ot«r ;  and  a  oomplat*  ifatMH  U 
Bataliliilipd  for  wstching  oTer  the  welfare  of  sKA-rissiHoau  and  ■aiaaAMta. 

Improvement!  have  Be«n  efiect«<l  in  the  VAKiBODsiNa  iftMrn,  by  wbioh  tlia  Importer 
of  tuerchaodiM  ii  relieved  from  payins  duty  till  he  haa  told  them  to  a  home  or  MfMgn 
porcbaiier ;  the  righta.  powen.  and  liabilitita,  ciril  and  criminal,  of  r^ctoM  ba**  been 
dafined,  and  thoxe  of  iniioraova  ot  bilU  of  lading  extended  ;  while  mmmary  r«madica 
bave  been  atforded  in  the  case  of  billa  of  exchange  and  promiMorjr-notea.  Tha  eomplaz 
aad  critical  relation*  brtween  naaroa  and  ciiditok  have  been  Mreial  tlmea  a^jiutad  and 
rca^iualed.  by  reviiting  and  remodelling  the  administration  of  UKKKDrrcr  and  iVMb- 
vtKCT  law ;  and  proviiions  are  made  against  secret  bills  of  sale.  While  th«  amat  of  » 
debtor  on  mesne  proreas  has  been  abolished,  except  under  special  drcumalaacaa  and 
uadtT  tbii  authority  of  ■  Judge,  new  remediea  are  given  against  abaoonding  debtM 
debts  ituo  to  a  defendant  cun  now  be  attached  or  taken  in  execution  £7*  • 
plaintiff. 

Our  aiNKixu  system,  including  the  Bank  of  England  and  all  |>ublic  and  priruta  baakli 
haa  been  placed  on  a  new  footing,  with  a  view  to  securing  the  <'ir>;iiUlioii  mtil  proTSBliM 
fluctuations  ruinous  to  the  country.  Joiht^tocx  cohpaniis  Knvo  formed  sutijeata  M 
incessant  legislBtiim.  uflV-cting  equally  their  formation,  practical  worklu^  compulsory 
diasniulion.  iind  winiling  u|i.  and  the  rights  and  liabilitiea  of  ■harvbolrfeta  aiaonn  tbs>ia- 
•elvea  and  b«twet-n  them.ielv«t  and  the  ^blic.  The  cunoHi  laws  have  been  oonM>Ii- 
datc^  and  reniodflleil.  in  conformity  with  fundamental  oltang«a  in  oar  commaraial 
policy.  In  short,  a  revolullon  has  been  effected  in  the  rikrti.  syatiqii  of  thcraunlty. 
with  a  vitw  to  iiinuro  itiniplicily,  certainly,  and  safety,  and  tbf  unfellrrvxl  freedom  of 
•elf-reliant  enlprprise.  TaxAs  fauve  been  imposed  on  inookb  and  i-Kor»it.  as  ibe  bauis 
of  the  great  rhanpt'n  rofizTrcil  to.  but  have  ever  since  been  coutliiu"'!,  iinl  ki-ii-  Li-nrily 
bat  tem|>»rarity  augmented  on  acf^untof  the  late  war ;  while  I.  t  .  .  '1  .'  '  1  iin]iQaMt 
oa  the  si'c<'isiiON  to  raoriBTY.     The  stahi*  duties  have  been  1    .        '  1  ni'on  a 

new  fooliii 


fooliiin,  and  tbow'oii  iiPwsiKi|ieni  entirely  repealed,     Oi. 

h1>'11>-<1,  itu'l  {•osljigf.  Uilh  '[onii'^tic,  colonial,  and  foreig 
,  r.il.-..      'I'h.'  L^y  ..t    i-iievts  aii.l  .-oi-iRi.iiiT.'t  hu^  \i-<-n  im 


iuiprovi-d  and  pxt«nded,  and 

of  lilernture,  engravings,  designs  for 

ii-!>.  anu  usetul  inventions,  and  ccrtiiin  colonial  and 

fiijicct  of  bookd,  transUtioiis  of  tbem,  print*,  articica 

iu|>ortant  obj.-cl  of  obtaining  a  complete  otOLoaiCAi 
.iT  I  lie  direction  of  governmoiit:  an  ail  niirahle  system 
ml  M.iiiaiAuu  ban  bi>i'n  established,  under  the  control 
K'.i]  rt']>ortj>  att'ird  in  Ion  nation  to  the  country  of  an 
iiTi'iiting  stali-iticaL character:  and  a  census  of  the 
It  liir  timro  fxlenisive  and  systematic  plan  than  bad 

jili'in''  in  ibe  !>t'ii.''T.tNct  of  th<-  law  are  to  be  found  in 
l>r<-.-<i'nlativti«  of  one  wbuiic  life  has  been  sacri6ced  by 
I  •}(  huoiIkt,  though  under  circuntstanoea  amounting 
:••*  li>r  the  iH'neht  of  bis  family.     Another  is,  tliat 
Iv  in  neiTnpa)>er!i  iind  [leriodioalii,  by  lonl  Usmpbell's 
[i.-r   protwlion  of  private  character,   for  the   mure 
sing 
s  calculated  to 
111*  Mii'l  i]i  ili;:ii;iiil  iKiit  fnim  ptiMi-'hing  liliellous  matter,  which,  though 
I.-  Im'M   I.,  hiivi-  I n  for  the  |.iiblic  \>.'nelit  '  ' 


o  publish,  but  laceratin 


■>rivat<'  (>'•  liii^  iiti't  Mik'liiiii^'  rlmrai'iiT  onl\  f<>r  llie  grill itii-at ion  of  B|>ite  and  malignity. 
Full  -W-  <!  w  iziw'ii  t..  .1  |.n>iii]>i  i.iii]  |.r(>)>er  spilofiy,  or  even  offer  of  one,  in  the  caae  of 
tivie.  I'.L'-iMii,  i,r  111  iili.'i  I'lire  :  mid  a  Miin  of  money  may  1>t>  ]iaid  into  Court  in  com- 
j-.ii-'jli  'II  liir  .1111  iiijiiii  ,11  kiiii"ti''lf;ed  111  hiiie  ln-i-n  ooinmilled.  A  third  alteration  b 
al~.  <>l  iMi|->rt,iiii  I-.  ;i-  ,i)>i<i^Miiii^  :t  gr<Ml  rule  of  liiw.  iliul  freight  Is  the  mother  of  wage*. 
Tti--  rit'lii  '■•  III-  >v,i);.'-'>t  ,1  '■iMiiNiN  ivli<>  iloe<  hi-  duly  i"  nnw  projH'rly  placed  on  the  same 
(•••iinjf  H-  1I1J11  111  r.-|.i^l  111  oiliiT  -irvice,  and  niii;.!  lie  |>aid  though  the  ship  have  eameil 
no  l'r-'i>;lit.  uiil< —  ii  e.iii  l:<-  |>ii>v>'>l  iif.-jiin'*!  bin)  ihiii.  in  case  of  wreck  or  loss  of  the  ship, 
he  'li'l  iK't  ex.-rl  )iiiii-''lf  1<>  the  11I1110-I  to  khvi-  the  I'hip.  cargo,  and  stores. 

I'biiik'.ix.  ui:iiiii.  hiive  |.>-,ii  iil».lidied.  AS  unri'iiwiujilile  and  inconvenient :  contracts  by 
way  'if  a  I'.caiM,  or  guniiii):  are  il<vl;ire>l  null  nnd  void,  and  irrecoverable  in  courts  of 
fitber  U«  or  i-juily  ;  ntid  very  -iriiipnl  emu'linento  are  made  against  gaming  and  betting 

Though  the  conti-mpUlion  of  ro  vu-l  a  nerics  uf  legislative  change*  within  ao  abort  ft 
pertoil  may  almost  iivenvheliu  the  >iudent.  be  has  yet  to  be  introduced  to  others  of  p€»- 
■ibly  grratPT  momeni  ihun  uiiy  tliiit  have  gone  before:  the  noble  and  ineatimMila 
■BprovemeDta  effecieil  in  thi;  .iuni.mstritiu.n  ur  ji'iticb.    Bom*  improvenMnU  haT* 
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bf  en  efTected  in  our  eitlbsiasticai.  coi'rts.  which,  moreover,  it  hna  long  bcrn  soaelit,  \ 
liilh<!rto  in  vain,  to  pltice  altogether  on  a  satisfactory  foolJng.  The  diflinutia 
doing  KO  have  hitbcrto  proved  almost  insuperable;  but  th«  legisUture  Is  4t  t^ 
moment  engaged  upon  the  arduous  undertaking.  The  court  of  «iihirai.tt  Ih| 
been  reconstructed,  invested  with  new  powers,  and  now  exercises  with  Butis& 
to  the  country  an  im|iortaiit  jurisdiction  ;  and  improvemetita  lisve  KeiMi  made  ii 
JCTDiciAL  coHiiiTTiB  OF  THE  PRivv  COUNCIL.  It  IS,  however.  Itx  the  administration  nf 
and  cRim.VAt.  JUsTicK,  alike  in  superior  and  inferior  courts, — in  those  of  law  uid  tquiQ'i 

— that  the  ammding  hand  has  left  the  deepest  traces  of  its  giant  grasn.     '" '"'  — 

with  only  reasonable  fulness  the  improrements  here  effected  would  bo  lo  iraTM  or 
large  space  of  the  foregoing  work:  nothing  more,  therefore,  will  be  attomptnl  Ihi 
»ketch  of  some  of  their  leading  features.  The  grand  attained  ol^ect  baa  b««n,  b^  *i 
ping  a  question  of  needless  technicalities  and  tictioni,  ic  leave  expoaod  to  the  jatlicd 
eye  the  substantiai.  hrrits,  and  that  at  as  early  a  period  in  litigation  as  is  conaisteal  wtt 
deliberately  ascertaining  the  nature  of  the  question;  to  diminish  the  ej[]>ens«>or*daiiia 
taring  justice,  facilitate  the  review  of  queslioDed  decisions,  and  oblwn  ibe  «  *  '  ' 
results  of  adjudicature  promptly  and  efl'ectively. 

First,  OS  to  the  sdferior  courts  or  cohhun  law.  The  three  great  englnea  by  whid 
they  conduct  their  operations— pleading,  practice,  and  evidenoe — hnv«  b«>Ptu  «  IT 
B[>i!ak,  laken  to  pieces,  thoroughly  repaired,  and  set  together  again,  with  new  eapl 
bllitiee  and  modes  of  action.  Plkadinos  are  shrunk  Into  a  span ;  vorluaga  has,  in  il 
turn,  given  way  to  the  simplicity  and  ter.teneos  which  it  bad  originally  sujipUnteil :  Ik 
teoord  speaks  the  languaee  of  plain  good  sense ;  a  slip  and  stumble  of  e>itlier  put;  I 
quickly  recovered ;  amendments  may  be  made  when  and  at  every  stuge  they  a|«4i 
necessary,  on  just  and  reasonable  ternis ;  facts  and  law  are  quiukly  referred  lo  UmJ 
projier  categories;  and  the  appropriate  tribunals  invested  with  new  {lowen  u>  dispoM  a 
them.  The  practick  of  the  courts  Is  now  Rt  all  times  under  the  command  of  tbejodgfl 
who  have  lud  down  an  entirely  new  code  of  rulei^,  and  have  [lOwer  from  time  to  tim*! 
vary  them  as  atxnitiw  may  reqiuK.  The  law  of  KrinsKa  hao  be^n  entirely  recdtuutuud 
lips  are  opened  which  ought  never  to  have  been  closed,  and  which  can  at  once  pill 
judges  and  juries  in  possee&lon  of  facta  not  otherwise  aooenible;  new  and  great  h    '"^ 


are  afforded  for  testing  the  credibility  of  witnesses  and  facllitallne  and  siuipUfying  do 
mentwy  proof,  and,  at  the  same  lime,  for  visiting  with  prompt  and  condign  paniwnM 
those  defiling  a  court  of  justice  by  perjured  evidence.     Oallis  are  diBjtrowa  with  wtH 


IS  will  solemnly  pledge  bis  word  that  he  eQt«rtaii>9  ooneciMUtious  oljennt 
on  religious  grounds,  to  taking  them ;  ami  powers  ore  given  for  enforcing  the  otlcndu 
of  witnesses  out  of  the  jurisdiction  of  a  particular  court,  if  they  ba  within  the  Uall 
Kingdom. 
A  question  of  fact  may  be  referred  to  the  decision  of  either  judge  or  jury,  ■•  sh 
,    aupearmost  expedient :  and  those  of  fact  or  law  are  now  eooUy  and  eounumiialtr  rent 
able  by  successive  courts  of  apiiellate  jurisdiction.     Several  pages,  howvTer,  woald  tV 
rctiuired  t"  Indicate  the  substantial  Improvements  efFocti-d  in  ilio  mlmini-tnition  of  "* 
common   law  in  the  superior  courts,  even    by  Iwo  sli  ' 
)jro<^edure  acts  of  1K)2  and  1854.  by  which,  among  olhi 
IS  rendere<l  available  by  •:-i[her  party  In  a  common-lav 
powers  hitherto  wielded  by  courts  of  equity  only,  by  wi 
ance, — by  iigunction.  diseovery,   and   Inti'rrogatory. 
exbting  by  ancient  charier  or  act  of  pHrliomrnt.  and  .  „ 

diction,  have  liod  tlieir  procedure  imjiroved  and  regulated  by  that  of  Han  superiot  m 
as  far  as  ajiidieabte,  by  either  expre»  enactments,  or  the  Ineorpomtion,  by  an  otd 
privy  council,  of  the  two  oommon-Iaw  procedure  acts  of  18a2  and  1K54.  or  by  poweft  4 
ferred  by  act  of  parliament  on  the  recorder  or  judgn  to  regulate  prootloe  aDd  |i*     *'' 
subject  to  the  approval  of  three  judges  of  the  superior  courts. 

LocAi.  iMitiTS  have  been  esiablislied  Ibrou^iout  England  and  WbIhs,  *bnrbiiu  a  b 

Krtion  of  the  jurisdiction  heretofore  exercirrd  by  Ibe  su)HTior  ooaria  only,  who  h 
en,  however,  compensated,  so  to  speak,  by  beini;  allowed  tooncriMud),  aa  we  iMtex 
on  the  courts  of  equity. 

Into  COURTS  or  luji'iTT  have  been  introduced  also  chongm  of  number  mkI  t 
mrreisponding  with  those  efleettiil   in   the  common'law  eniiri'.  and   bnvcng  tlw  « 
olyect,— namely,  to  dispense  with  supei-Huous  lechnicaliiv,  ..        .     ^ 

and  simplify  procedure  in  every  way,  so  as  to  nrrivo  a-  . 
passible  at  the  true  merltsof  aquralion  and  have  it  en  pnn 
new  courts  of  primary  and  oue  of  appellate  jtirisdiction  I: 
are  i.rmed  with  powers,  like  those  of  their  l)rcthren  in  Hi. 
•lating  practice  1  desjiat^hing  business  at  chambers  aH  »' 
mofterH  in  chancery,  who  have  bei>n  abolished ;  taking  <h  i  ■ 
<|ueetiona.  rendered  necessary  for  the  determination  of  lv(ii 
Um  MMbtMiM  of  •  court  of  law;  and  being  (l«pnr«d  ot  ih.* 
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fVM  Tor  the  opinion  or  the  latter.  Thii,  hon-r-vrr.  i*  onij  o  fuint  aiitlin<>  of  Ihe  Ktrot 
amrliorntioni  which  hmve  recently  b««n  <<ll'(-cto(l  in  out  courU  of  <w|uily.  of  nliii'U  tJi«j 
bavo  to  lonjc  utood  in  ni«d.  and  which  have  giv«n  icreM  utMflAClioii  u>  ilio  jiublic. 

In  the  wl ruin intrut ion  of  our  criminal  L.itr  may  beovMi  Ibewmu  bold  band  of  rrfonn: 
and  nalutary  rhuniiea  have  b«eii  efifect<->l.  in  »  tpirit  at  unoe  uiulknia,  bumane,  And 
enlifibieni'd,  before  which  tei:hniciil  Jargon  uod  wniwlcM  |>rolixUy  hava  ai«lt«id  •way, 
ItaiiiiK  ttx-  indictment  toipeak  Imi^uv.'  «j  [iluin  ai  to  bv  tiit4.-lIiglblo  at  one*  to  tba 
|inM>iier  and  the  public,  initead  of  niule:i<tinit,  hM-«Ming,  and  ootiftwlnu  *ll  pvtJM,  and 
leni]itin)(  chicanerv,  with  facititiea  for  d<*(''-nlin){  ju*tic«.  tiimple  and  briof  ^  cnmitlal 
plMdinit"  are  now  become,  a  judge  ii  trux-tt  witi>  BTery  r*<|Ui>il«  pow«r  of  amendlnant, 
on  rmional  princiiilM.  and  coniiitentljr  with  f^ll  juatio*  to  Ui«  |)riM>n«T.  Botb  Jndp* 
■nd  Jury  ar<'  elialilcd.  lit- iter  than  ever  hrretofarr.  to  do  MbatJUittal  jttatio*  wilbout  lll^ 
ciirdinii  pro[>cr  and  necewory  formi.  U'hile  the  latl«r  can,  wilbout  prtjndioa  to  Um 
|.n~>ner,  id.ipt  llit^ir  v^rdiia  to  the  trrnr  uiAriu  of  the  caao,  which  tba  Mvidenco  bM 
thown  relerablK  to  a  dill'erent  olaaa  of  oBeBoe  from  that  chorjiod  in  tba  indictment,  ao 
the  rornuT  in  cnalihHl  to  carry  that  ipBci  ally -whip  led  verdict  into  compUls  efitwi,  and. 
without  undiilvenUrtcintt  hii<  diKretion,  ajjironii.n  iiiniKltiiiiula.  wilhincfrlain  limit*,  to 

the  qunhly  of  the  crime  and  the  charactoi    iri  I  |.r.    '  .:i    Iu<:tar  the  prixcinar.     A  nMv 

rourl  of  apiH'al  Iikh  bi-eii  erectmt.  exactly   i  .  r  .^.-ry  otymit  111  lh»  adntinta- 

tmlinn  of  i-riminal  juoticp,  by  keeping  it  I'IIvt  and  ipirit  of  Uia  Uw, 

and  ullordinit  promjit  redrew  in  cases  of  misoornage. 

Majiistruie!!  have  liet'n  recently  inveatod  with   grotly-incrwiied  powen  of  tVMMABT 
jriisiiii'T:oN.  over  wlult  as  well  as  juvenUe  criminals,  to  an  extent  not  peritap*  likely  to 
>vih1  of  by  lllackHlone,  judging  from  hia  r«oordad  ■entimrata,  Ihougb 
proviiion''  aimed  at  guarding  from  abuie  *o  great  B  departura  from  Iba 
■Clous  in^iiiuiiiin  of  trial  by  jury. 

l*r>iisiiiiE\T^  have  lieen  ofien  and  anxiously  considered  by  tbe  legialature,  witb  a  rlaw 
mili^ialinft  their  severity  without  at  the  (ume  time  affording  impunity  to  taima.  lUa 
1  lH'<-n  don-'  liy  nit-n  iiiHpiireil  by  enli^thteneil  philanthropy,  aiming  patiently  at  tba 
f  iii-'iiiiiiu  bi'iwt'i-ii  Ju-'iirc  unil  mercy,  and  ai-iuated  by  the  spirit  breathing  in  tba 

'-r.  tuiil  i;<iw'iiii>r  nl  niiy  reahn.  duinininn.  or  commonully  standelh  and  cunsistetb 
It.'  ii—iir-'.i  \'\  [bi>  l<iv.'  mid  favour  of  the  subji-ct  inward  their  sovereiKn  ruler  and 

•  rrior  di.iii  in  ibi'  dii'iiil  and  Ti^iir  of  Iiitvs,  made  with  rigorous  pains  and  extreme 
[H~liTii<'iii  liir  Dili  obi'viiiic  of  their  >>overei);n  ruler  and  governor:  and  laws  also  made 

t}i.-  pi'--''n  iitii.n  111  iln-  common  weal,  without  extreme  punishment  or  great  ponally, 
morei'lt'-n  tor  ill.'  mii'-l  ]>art  olievi'd  and  kept  than  laws  and  statulea  mode  with 
.11  un'l  i-xiri'ini'  |>iiiii!ibiiii'iit»,  and.  in  Hperial.  suih  laws  and  statutes  ao  made,  whereby 
L  cpiily  llii'  ijinciiiini  iiml  rude  uiili'-irin-d  people,  liut  also  li-arned  and  expert  people, 
ridiiiL'  li'>ni".(lv.  iir.'  ipfn-n  and  iiiuiiv  limi-s  Iri<]i|>e<l  and  snared — vea,  many  time*^ 

«.'r.l-..ii;y.  Hilboiil  .-ilb.Ttiu'lord'.-e.ldnneor  jxTiH'lrale.i."     1  Mary.  slat.  1.0.  1. 

apiitil  pimt-iimriitH  li.ivi'  iii'mrdinply  bei'ii  expren^ly  alioliabed  in  a  gieat  number  of 
II '' -.  -urji  -.w  Un-^i-iy.  r.i|H>.  and  certain  criiues,  foul  and  revolting,  but  retained 

'lii-T-  i|<','tniil  lit  a  iii'>i'e  diinpTouH  public  tendency,  and  principally  of  a  murderoua 
ir.i 'I'T  an<l  niili  Hiicb   iiitt'nt  i-omtniite'l.  a*  in  cape*  of  stalibing,  cutting,  wounding, 

i"ii> I  d-'atb  I-  tii't  iilivuyi  ['iirriiil  into  I'H'ert :  while  ofli-nce*  of  kindred  enormity, 

111  tb'-  n-i'  <il  i'X]'|.'-ivi-  -ub-iiinreH.  eorrcwive  tluid:<.  chloroform,  laudanum,  or  other 
j',*f\mk-  m.iii'ri;d~,  1'<<r  IV'loiiiniis  piir|>OM-«.  and  utlcnipting  to  shoot,  drown,  or  suffo 
,'.  .IT--   |>niii>iiiiiilt-  by  tr.iii-|H>rt.itii>n  fur  life  or  for  a  long  seriea  of  years,  or  period  of 

V-  .iln-.idy  iii'iicHt''d.  lioiveviT.  "no  of  lb<>  noblest  cba racier inlioa  of  the  age  ia  lla 
i-  .IN  '.iirinj;  (■■  pri-v-'nl  ilii-  ci>nimi»'ion  of  crime. — to  reform  and  restore  an  oflandet 
t.vr  tb^iii  liLirdi'ii  mid  cl<-<ir<>v  liim.  Ami  lei  u>  clwe  tbis  surprising  summary  of  ihe 
L-luti"ii  of  lb,-  !:<-[  inviiiv  V'-iirn  l>v  miving  that  Ihe  feature  of  il  last  brought  under 
'  r.-;>.b-r'->  .'V.'  »',iibl  hiiv-  I'll  up  niili  d.-li^lii  ihal  of  a  Blackstone  and  aCoke;  tba 
i.T  of  wiiiim.  Ht'ier  nritiiii-  -u  tlii^  fiibj.Ti  in  moving  term*,  thus  aolemnly  oloaea  bia 
i:iiii,'  111  riiiiiiii  il  l,;iif:— -  Till'  eonsider.it  i'>n  of  this  raavixTixu  justice  were  worthy 
till'  u  K'b'm  Ml  II  piirbiiiiii'ni.  mid.  ill  lite  nt<-iin  time,  expert  and  %i*»  men  to  make 
p.rmi.m  l"r  lb.- -..im.'.  ».  lb,'  l.'xl  hhiIIi,  »'  /,'»^i/.i-ur  m  lA-minnt.  BloMed  sboU  he  ba 
.1  l.i\,'ili  tb,'  tir-i  '■loiii'  of  ibis  building:  more  ble^n-d  that  proeeed*  in  it:  moat  of  all 
,1  liiii-bi'ib  il.  to  tlie  k'l'irv  "f  IhhI  bm<1  the  honour  of  our  king  and  notion."  The 
ti.'ii>--  iif  Ibe  late  war  dnl  iioi  prevent  the  nuiioii  from  aildr«Ming  iUelf  la  tbia  boly 
■  rpiHx-:  and  llie  n-iurn  <if  t-ace  belioldi  it  more  intent  u)>on  ibat  enlerpriM  thak 
r.  —  Wiamx. 
n  protHXing  lo  add  an  Ativriritn  note         i^e  nubi"*  of  the  di  »f  I 
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Billies,     The  moat  whiob  can  be  rtone  h  to  notice  briefly  nome  few  leading  instancn  fl 
imjiortHnt  itlt^rHtioD  or  arncmlment  which  ooflur  in   the  juriBpnidunco  of   lh«  t'nita' 
States.     In  nil  these  Hlotes,  exc^ept  Louisiana,  the  common  law  is  (he  foutidalion:  ui 
though  the  siipentructure  has  been  various,  yet  there  are  points  of  genenU  «( 
which  may  be  safely  assumed  as  indicalive  of  the  cliaracter  and  extent  of  i 

Tlie  first,  and  by  far  the  most  important  in  its  bearing  upon  security  ot  pwnoii  < 
property,  and  that  steady  social  and  political  proiiresB  which  is  the  iiever-fauiiiig  aotvU 
pHniment  of  such  gecunty,  is  the  introduction  of  nritlen  conslitulions  of  grtverainrnl 
not  only  describing  the  organiuiUon  of  ihe  various  departmenls  and  ik-tining  lliri 
sereral  limits,  but  declaring  in  thu  most  nuthoritative  manner  those  indiviilaaT  ntclil 
wbicji  are  not  delegated  to  the  government  in  nny  of  its  departments,  but  reserved  ■ 
inviolate  forever.  Ssentially  connected  with  the  principle  of  Donslituliotial  !»*,—•■  It 
Uffum, — without  which  indeed  it  would  be  an  empty  name,  is  the  recognised  povra  of  ilk 
judiciary  department  not  only  to  construe  the  constitution,  but  to  pronounce  ui  aet  d 
the  legislature,  contrary  lo  their  coiiatruction,  to  be  absolutely  null  and  void,  and  M 
refuse  to  itarry  it  into  effect.  Under  this  principle  especially  haa  an  erflicietit  aunioi 
been  added  lo  those  important  restrictions  upon  legislative  power,  that  no  law  ahall  bt 
passnl  in  violation  of  private  contracts,  that  private  property  shall  not  be  takNi  (on 
public  use  without  compensation,  and  that  no  man  shall  be  deprived  of  Uftr,  Ubarty.  o 
pro|>erty  without  due  process  of  law.  Nor  should  we  forget,  while  touching  upon  lliik 
■ul{ject,  to  notice  that  ail  our  constitutions  aontain  provisions  for  their  own  amendmeniJ 
Thus  peaceably,  without  those  convulsions  and  revolutions  wliich  mark  thn  faiatoT)'  tl 
Other  countries,  the  most  important  changes  may  be  made  in  the  very  fnun«wor1c  af 
•ociety.  Most  of  the  old  constitutions  originally  established  at  or  soon  after  tlie  Ban^ 
lution  have  undergone  revision  in  conventions  of  the  people  called  by  lawful  autliarilji 
whose  work  has  been  submitted  to  the  decision  of  the  people  at  the  polls.  Hot*  Bubhr  ~ 
ft  spectacle  is  it  to  behold  a  great  nation — and  each  of  our  Stutm  may  be  ircll  >o  Urnu 
in  itH  exKrnl  of  territoriee  and  iU  prospeottve  if  not  present  population— enngnl  fat 
ably  and  calmly  in  considering,  and  determining  by  the  light  of  reason  aauexpencac 
those  deeply-interesting  and  exciting  questions  which  in  other  countries  and  in  ages  n 
&r  remote  were  settled  on  the  battle-Held,  or  in  Ihe  more  terrihc  sc«ao8  of  domH 
revolution  I  Let  it  be  observed,  aW,  that  as  often  as  these  revisions  have  taken  ids 
they  have  reiulted  in  changes  tending  to  limit  still  more  the  power  of  govomni«nt,  u 
of  course  to  guard  still  more  individual  rights.  While  suffrage  has  be^n  crerywbe 
more  and  more  extended, — the  will  of  the  m^ority  brought  more  and  more  aearlj  tt 
act  upon  the  rcpre«entatives  to  whom  its  expression  in  law  is  dek-gated, — yet  tin*  vittr 
don  has  been  accompanied  with  wise  restrictions  ui>on  legislative  power  in  t&o  crouk 
of  public  debt,  the  erection  of  coriMtrations,  and  the  investment  of  peculiar  privileges 
favoured  claasee.  Orders  of  nobility  never,  in  fact,  existed  in  lh«  American  oolusi* 
These  favours  were  not  extended  (o  the  poloniaia:  the  demand  at  home  was  equal ' 
the  supply.  It  was  for  tliis  Kason,  fortunate  for  the  colonists,  that  they  wm*  not  t«i<i 
■enled  in  parliament.  They  would  not  then  have  been  spared  that  infliction.  Badi 
order  of  American  nobility,  however,  existed  at  the  Revolution  in  an;  of  tho  StalM^  «l 
can  doubt  that  it  would  have  soon  yielded  up  all  ita  claims  to  honour.  iuw«mlnrac«,  i 
privilege?  Jt  would  be  curious  to  trace  Ihe  history  of  freehold  qualificaiion  fwoAoaoi 
the  elective  ftanchise.  Gradually,  indeed,  yet  surely,  ono  tracn  attar  anolbar  Iim  (I 
appeared  of  the  idea  that  a  man  must  have  an  intermt  in  the  soil  to  Mvo  faim  such  i 
,  interest  in  good  government  as  to  render  him  a  safe  depositary  of  any  share  of  ita 
Provision  by  law  for  the  education  of  tho  children  of  all  clasaes,  alik«  ricli 
who  choose  to  avail  themselves  of  it,  is  another  feature  of  the  progren  whidi  ha* 
made  in  this  country.  The  fact  simply  is  recorded,  without  pausing  lo 
bearing  upon  the  great  questions  of  morals  and  economy  with  which  it  it  oooi 
Church  eiitablishmentB,  which  in  the  beginning  sci^mwl  disposed  to  abow  tlioa 
bave  now  no  place  in  our  system.  One  of  the  cardinal  maxima  of  AnnioaB 
mental  liiw  is  that  religion,  to  be  pleasing  lo  the  Boing  whose  will  is  ita  snjn 
dust  be  perfectly  voluntary, — uninfluenced  by  any  mere  worldly  ooniddvnUioO'. 
have  an  inherent  and  indefeasible  right  to  unlimited  freedom  of  ooDsrlMtco  oikI 
wotship.  The  wisdom  of  froe  systems  is  nowhere  more  strikinglv  iUustralad  Uuw 
the  results  in  this  case.  It  is  found  that  tlie  great  bulk  of  tlie  cltfrg^  nr«  faoltw 
more  respected  and  more  worthy  of  respect,  enjoying  mora  the  ootUklMtoe  ct  tkttlr 
and  belter  entitled  to  it;  and,  what  is  more  remarkable,  the  amount  of  alDm  ami  < 
bulion  for  religious  objects  is  greatly  increased  where  they  are  tlie  ftvt^wiU 


law,  that  which  meets  us  at  the  first  clance  is  the  early  and  universal  abnlitkMi  ofp     _ 

Snitures,  and  the  equal  division  of  lands  as  well  as  ]H>n>nna1  «<>t»t«'  aniong  all  tli<  i  bA 
en,  or.  in  defutdt  of  children,  of  the  next  of  kin.     Though  one  of  the  lorvmual,  ii  ''' 
doubtless  one  of  the  most  important,  stepa  in  the  progiOMi  of  aocimy.    In  £taiKQ{ 
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UhI  aome  oth«r  of  the  SlAt«9,  the  eldnt  n  m  hmt  nt  fir*t  n  dnutilri  >hitr<>,  Bui  ]i«rfc«l 
eqnslity  wu  WMti  eTerywhere  the  rule.  WIjlIp  lb?  right  nfdiMTriminalion  nuy  bo  natcij 
lento  thejuitim  and  affection  of  the  pareni,  tlio  i-ntky  of  equal  dUtribution  Mtablii>h«d 
by  Uw  in  OHM  of  int«Btac]r  breaks  the  infliii>nnt  nf  family  jindo  and  nrrayt  th«  moral 
farce  of  the  vhoie  community  in  favour  of  nnlural  ju»Iiir*i.  It  ■■  the  only  juiit  and  ■af* 
■__  . —      jj  gj,e,„n  itopetui  to  publii- iw  well  iw  prlTate  enletpriM  and  proaperiljr. 


bj  the  coiutAntly-rcmrring  division  of  proj)iTij-,  It  opcrnt«  graduailj  and  ouivtly  by 
the  prevention  of  overgroirn  estates  withdriwn  from  produotire  uae*.  which  tbr  ooume 
of  a  few  generations,  under  the  operation  of  (hn  ruin  of  parlibl«<  dtw^nlo,  never  falls  lo 
ndue*  to  a  rommon  level.  Now  and  then  itumi!  prnprivtor,  anxiou.*  to  p«rpi-tualn  hi* 
property  and  name  afler  lii«  dooeasi'.  may  n.' up  liU  e«tale  by  a  tlri>-I  "••■llfwent :  hat. 
tty  the  wise  rule  of  law  against  perpetuitie>.  the  sooand  (tennration  will  have  jiower  to 
tooae  iu  hands  and  net  it  free  again.  Indeird.  in  many  of  Ibe  MAlca.  enlaila  bave  Immq 
ftboliabed.  and  everywhere  the  legisUtur«i  nro  eai>lly  motod  to  unfetter  ealatea  whiob 
have  been  placed  in  trust.  whcnoTer  tbey  oin  ronstilulionally  uterciM  that  iMnTar.  Th* 
intemt  of  the  many  is  in  the  unreatrainc^l  commvroa  of  tand«d  m  weU  im  morabla 
properly,— in  the  sulijeotion  of  both  alike  w  ihn  JuM  domanrbi  of  cr^lton.  lu  lh» 
cwliest  period  of  nur  colonial  jurisprudenc-.  lands  wer*  made  chattnli  for  tho  payment 
of  debts.  Inntead  of  recognising  fancied  di-llnotiona  betw«Mi  different  elaaaea  of  debta, 
the  oetate  of  a  decedent  found  to  be  insoKent  is  amorally  dlsiributMl  ainon^  all  hla 
ercditore  pro  rata,  with  the  exoeption  of  a  n-aMinablo  and  bununio  pr*fnr«nc«  Rtrrn  to 
funeral-expenses,  medical  attendance.  an<i  tervMtta'  "agra.  With  Ihia  claM  of  legal 
rafomis  is  connected  the  universal  eatabU«hment  of  puUio  TMiatriM  for  d<v«l*,  uuirt- 
pfea.  judemonts.  Jkc.  i  and  thus  the  purehtMoror  niort^a(M  U  lubl«  lo  no  risk  of  bai  ing 
his  title  defeated  by  some  secret  conveyani'e  or  vnoumhriuioe.  In  man v  of  the  SlalM 
prorisions  have  been  made  in  favour  of  c^rlnin  clns^i^  founded  ii|>iiii  lli»  iioium  tliat 
they  have  some  superior  claims  upon  the  iir  .'  ' n  ..  '■  ■  I  n'  II  i  ..  ■  _■  ■. .11  lo 
ftineral-expense*,  meilical  attendance,  ana  .   i  for 

the  heneKt  of  the  undertaker,  physician,  ai .  ,  Irial 

of  mir  niilure  the  dyitiK  inun  iilitilit  ensily  find  the  credit  lo  prix"uro  liim  neceanary  com- 
fort iind  un''ntinti.  Hut  in  the  dnj'B  of  cases  to  which  allusion  ia  now  made,  no  ulterior 
iBiiii'v  nf  this  I'hiirnci.T  U  In  !«>  diicerncil.  Yet  such  i»  their  general  adoption  by  dif- 
fer-nl  Icp^liiturt's  Uml  siiitic  founilalion  of  policy  or  justice  must  exist  in  their  behalf. 
Su<')i  ar>'  liin-i  (-iviii^'  mcrlinnicH  liens  upon  buildings  erected  by  them  prior  to  all  other 
lii-ni  i>ri):iniili[ii;  •ubiciiiii-iilly  to  the  commencement  of  the  erection.  Such  are  Inwi 
I'lvMii'tini!  a  certain  nmount  in  value,  or  certain  kinds  of  property,  as  household  goods, 
'rom  ■u-iiur.'  in  rxiTUtinti  nr  dintrcHH  for  rent.  Such  aro  the  laws  everywhere  abolishing 
inipri'xiiiiiii'nl  for  °tii!tl]  d-'btx.  nnd  in  many  Stales  advancing  a  step  further,  to  the  entire 
al'ililirin  nf  Midi  iiiipri-'niiitii-nt  in  nil  cilscm,  except  where  u|>on  examination  and  henring 
1)1..  .[..(.[i.r  1.  found  til  liiivi'  fraudulently  conlracted  the  debt,  or  to  have  fraudulently 
t.jii.-.:dc<l  or  ri-TU<iv.-i  hi-  i.rojMTIy. 

Th'-r-'  I-  iiiiolli'T  'iil'Ji-i-l  u]>on  which  the  hand  of  innovation  has  been  laid  of  late 
vp«r*:  whi'tlier  it  nlKHild  l»>  styled  n'forin  may  well  be  doubted.  Law*  have  been 
jra.-— 'd  In  iii.'iiiy  Siiiici  biivinj:  in  view  the  jirotection  of  the  proiieriy  of  married  women, 
snd  I'lin-til'itiiih!  tlit'iii  in  Mime  refljicctH.  at  least  as  far  as  such  pro|>erty  ia  ooncemed. 
iiiii.-|-'iid.iit  c.f  til.'  jpiiiviT  and  control  of  their  husbands.  Instances  of  great  hardship 
w.-r-'  oft.'u  li'iiiid  to  iiri-e  u'here  im  unwi->e  or  proflignte  husband  baa  wiuandered  the 
ctai'-  I -'I' III):  ill)!  to  the  wifti :  but  wbctbersuch  occasional  inconvenienced  ought  not  rather 
t»  Im>  iHirn-',  til, 111  an  iillcrution  Hllempleil  atti-cling  so  ft)n<lamen tally  the  most  intioiate 
fUiioii  i.f  ■■wii'ty.  Iin<  Wi-n  <[nestioneil  bv  some  of  our  wiseel  and  tiest  men.  Time  will 
il»'iih-.  IU  tl.>'  ivnli'iii  y  of  «ur  le;.'i'lntion  is  at  pri-«ent  all  in  that  direction.  In  most  of 
tl>.-  Sta;>-<.  the  c-iiii-eii  which  in  Kiigland  only  conr<tituie  grounds  of  divorce  a  mrnta  tl 
;'i  "■■.  Bnil  «>tiii'  lint  even  niiiouniing  to  tbni.  have  liei-n  constituted  legal  reawons  (or  a 
lotal  "<|>nr[itiiiTi  of  ilic  iinriiiii  ii  iinm/x  mnlrinftnii,  of  course  carrying  with  it  the  power  in 
•-illiT  piiriy  ti>  i'.niir:icl  a  new  iiinrriagc.  Still  greater  evils  have  been  found  to  r««ilt 
from  lh<-  f.u-ility  iviib  H'liii<h  li-gislalive  divorces  are  granted,  somettmea  for  no  cause  at 
nil  liiil  tlie  iii-'iiij-fji<ilioii  of  one  or  both  ihe  |iartieK.  It  ba*  even  been  attempted  in 
•oiii'-  ■on-lit  111  ion-  TO  rr-lri'l  the  jtowcr  of  the  legislature  on  this  subject  j  but  from  paat 
•'tj-n-'iH'c  w<t  may  coni'ludi>  tliiit  nothing  hut  absolute  prohibition  will  ever  be  found 
^ir-.-iual- 

In  B'-n ''ml.  special  jileading  has  not  found  favour  wiih  nr  'he  1 

■^taC-.      The  n.|u<<atinn  of  lawvirs  has  not   in  general  beet.  h  ■■  .«  th 

ir       Nowh-r.-  has  it  U-en  found  i>n>fitable  lo  institute  a  sei  i> 

•I'-roiing  ibem^'lvi-s.  as  in   Kngland.  to  this  subject.     I        1         «.  «<-.. 
]i(ht.  and  would   not  com|>en-ate  for  the  labour  and   .  :b  wi       .   _  ^ 

rasm  are  mostly  tried  on  lh«  general  ;  and  wl  • 

instrument   is   inlon<l"l   to  be  set  up.  or  di  m 

matter  before  trial  is  in  general  required. 
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tice  in  tho  courts  hiive  been  much  simplified,  with  a  view  to  a  speedy  judgment  in  cau^n 
really  without  defence,  and  to  a  speedy  trial  in  other  cases.  As  far  as  evidence  is  eou- 
cerned,  we  may  be  considered  as  behind  our  mother-country.  In  all  but  two  or  three 
States  the  old  rules  excluding  the  parties  and  interested  or  infamous  persons  from  l>eing 
heard  as  witnesses  still  exist  in  all  their  vigour.  In  general,  chancery  powers  are  con- 
ferred on  the  common-law  courts  proceeding  by  bill  and  answer  on  an  equity  j>itle, 
instead  of  a  separate  court  of  e^^uity.  In  two  or  three  States  from  an  early  period  the 
courts  exerciftcKl  the  ]>owers  and  applied  the  principles  of  equity  only  through  the 
me<lium  of  common-hiw  forms,  considering  that  as  done  which  a  chancellor  would 
decree  to  be  done,  and  enforcing  the  specific  execution  of  contracts  through  oonditioiud 
verdicts  of  juries. 

When  we  turn  to  the  consideration  of  crimes  and  their  punishment,  then  it  must  be 
acknowledged  that  we  have  always  been  far  in  advance  of  English  jurisprudence.  Our 
ancestors,  in  the  earliest  periods  of  colonization,  adopted  the  wise  and  humane  principle 
of  Montesquieu,  that  certainty  was  to  be  preferred  to  severity.  The  death-penalty  wu 
abolished  generally  in  all  cases  except  murder, — and  in  that,  in  some  States,  confined 
only  to  what  is  termed  murder  in  the  Jirst  tieyree,  or,  in  other  words,  where  the  intent  waf 
itself  murderous.  Great  attention  has  been  paid  to  penitentiariee  and  prison-discipliiie. 
In  some  places  the  plan  has  been  adopted  of  solitary  confinement  at  hard  labour,  and  in 
others  that  of  associated  labour  during  the  day  and  separate  confinement  at  night. 

Thus  in  this  necessarily  brief  sketch  it  will  be  seen  that  in  the  United  States  there 
has  been  a  constant  effort  to  improve  the  framework  and  details  of  our  laws.  The  history 
of  the  course  of  legislation  is  the  best  eulogy  which  could  be  composed  upon  repubUcan 
institutions.  Liberal  principles  in  government  and  legislation  ao  not  tend  to  subrert 
the  edifice  of  public  and  ])rivato  security,  but  to  strengthen  its  foundaUons  and  bind  iu 
{>arts  more  firmly  together  by  removing  gradually  and  successively  every  useless  sod 
iiXJurious  appendage.  There  is  no  danger,  but  the  highest  safety,  that  men  should 
understand  their  right  to  be  well  and  cheaply  eovemed.  The  more  genend  inteUigenoe 
is  diffused  among  a  community,  the  more  will  they  priie  the  blessing  of  living  in  a 
country  of  just  and  equal  laws  impartially  administered.— Shabswood. 
648 
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Sect.  1.     Record  or  an  Indictmbnt  and  Contiction  or  Kitbiibi,  at  thb 

Amizkb, 

WancicksAirf, )      Bb  IT  BBiiBiiBBRBD,  that  at  the  general  seiMion  of  the  lord  gg**;^*? y^ 
(o  wtt.         I  the  king  of  oyer  and  terminer  holden  at  Warwick  in  and  for  '■■•i^* 

the  Kaid  county  of  Warwick*  on  Friday,  the  twelfth  day  of  March,  in  the 
•econd  y<»ar  of  the  reign  of  the  lord  George  the  Third,  now  king  of  Greal 
Briuiin.  before  Sir  Michael  Foster,  knight,  one  of  the  justtoes  of  the  mid 
lord  the  king  a<^iiigned  to  hold  pleas  before  the  king  himself.  Sir  Edward 
Clive,  kniglit,  one  of  the  jik«ticeii  of  the  said  lord  the  kin^,  of  his  oourtof 
Common  Bt>nch,  and  otheni  their  fellows,  justices  of  the  said  lord  the  king, 
amigniHl  by  lettorH-patent  of  the  said  lord  the  king,  under  his  great  seal  of 
Groat  Britain,  mode  to  them  the  aforesaid  justices  and  others,  and  any  two 
or  more  uf  them,  (whereof  one  of  them  the  said  Sir  Michael  Foster  and  Sir 
&lwanl  Clive,  the  ^aid  lord  the  king  would  have  to  be  one,)  to  inouire  (1^ 
tho  oath  of  good  and  lawful  men  of  the  county  aforeetaid,  by  whom  the  truth 
of  \\\v  iiiiittcr  might  be  the  better  known,  and  by  other  wayi*,  methods,  and 
ni«-.inH.  \vh»*n'l»y  they  could  or  might  the  better  know,  as  well  within  liber- 
t!«-  ;i.H  without  I  more  fully  the  truth  of  all  treasons,  misprisions  of  treasons, 
in^ijrr«'<*tioii-i.  r**b<*lli(>iis,  counterfeit ings,  clippings,  wofihingM,  false  coinings, 
an<l  oth<'r  taUiti«'s  of  the  moneys  of  Great  Britain,  and  of  other  kingdoms  or 
<I>iiiiiiioi)s  what>oever;  uiulof  all  murders,  felonies,  manslaughter^  killings, 
bur krliricM.  ra|K's  ot  women,  unlawful  meetings  and  conventicles,  unlawful 
utt.  :ing  ot  words,  unlawful  iissemblies,  misprisions,  confederacies,  fitlse  alle- 
gation-. tr«'*p3i.->es,  riots,  routs,  retentions,  escai)es,  contempts,  falsities, 
n»  cli >:♦•»•  •»»'i.  concealments,  maintenances,  opprensions,  cham|)erties,  deceits, 
HM'i  all  othtT  mi-'^leeils,  otU-nces,  and  injuries  whatsoever,  and  also  the  ao> 
<•«-.-( ►n«'H  <»t  the  ?^;lmt^  within  the  county  aforesiiid.  as  well  within  liberties  as 
Without,  hy  whomsoi'ver  aiul  howsoever  done,  luul,  }>er|K>trate<l,  and  conv 
nnt%*^l.  Jiri'l  by  whom,  to  whom,  when,  how,  and  in  what  manner;  and  of  all 
otht-r  arti<  h\n  and  circum.HtaiKH's  in  the  said  lett«'rs-}Mitent  of  the  said  lord 
th»'  kin^  -p«'<  iti«'d  ;  the  premises  and  ever>'  or  any  of  them  howsoever  con- 
crTiiiDj  :  and  for  this  time  to  hear  and  determine  the  said  treasons  and 
oth*T  il»«'  preini'«es,  according  to  the  law  an<i  cu>tom  of  the  realm  of  Kng- 
Liii  i  .  and  aUo  ke«  i»er>i  of  the  peiux*  and  justices  of  the  said  lonl  the  king,  and  of  tb» 
a.-v-ijn'-'l  to  h«'ar  and  drtermine  divers  felonies.  tres|>asseft,  and  other  misde- 
rii.an«air>  <ommitted  within  the  county  afon>sjiid.  by  the  oath  of  .Sir  tiames 
Th-.rn-on.  hinunt.  Charles  Uoper,  Henry  l>awes,  Peter  Wilson.  Samuel  Otwad  jwy. 
H^ •/♦•!--,  .lohn  Diwhou.  .lames  Phillips,  John  Mayo,  Richard  Savage,  Wil- 
liam li'll.  .lann's  Morris,  I>4\urence  Hall,  and  Charles  C^irter,  esciuires,  good 
sni  lawful  m«'n  ot  th«'  county  aforesaid,  then  and  there  impanelle<l,  sworn, 
and  cliai^'i-l  t<»  in<{iiire  for  tlie  S4iid  loni  the  king  and  for  the  body  of  the 
f>ai<i  (ounty.  it  is  pri'^<Mited  :  That  Peter  Hunt,  late  of  the  parish  of  Light- 1 
Jiorn*-.  Ill  th»'  naid  county,  g«'ntlemaii,  not  having  the  fear  of  God  before  his 
cvt-i.  hut  Umii^  mov«-<i  and  seductni  by  the  instigation  of  the  devil,  on  the 
hftii  day  ot  March  in  the  -^aid  sectuid  year  of  the  reign  of  the  said  lord  the 
km;:,  at  th*'  pan^^h  of  Lighthoriie  aforesaid,  with  force  and  arms,  in  and 
u)HMi  one  Samu*^'l  <V>llins,  in  the  pem-e  of  Gini  and  of  the  said  lord  the  king 
ih'-n  an<l  there  bring.  feloniou«*ly,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault ;  and  that  the  said  Peter  Hunt,  with  a  certain  drawn 
»WMrd.  mad«*  of  iron  and  Ht«>el,  of  the  value  of  6ve  shdlings,  which  he  the 
Mud  P«'t«T  Hunt  in  lii^  right  hand  then  and  there  hail  and  held,  him  the 
»ajd  Sam  el  Collins,  in  and  u)K)n  the  lett  side  of  the  bellv  of  him  the  said 
.Samuel  Collins  then  an<l  there  feloniously,  wilfuUv,  and  of  his  malice  afore- 
thought, did  strike,  thrust,  aub,  and  penetrate ;  giving  unto  the  siftid  Samuel 
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Collins,  then  and  there,  with  the  sword  drawn  as  aforesaid,  in  and  upon  the 
left  side  of  the  belly  oi*  him  the  said  Samuel  Collins,  one  mortal  wound,  of 
the  breacith  of  one  inch  and  the  depth  of  nine  inches;  of  which  said  mortal 
wound  he  the  said  S^imuel  Collins,  at  the  parish  of  Lighthome  aforesaid,  in 
the  said  county  of  Warwick,  from  the  said  fifth  day  of  March  in  the  year 
aforesaid,  until  the  seventh  day  of  the  same  month  in  the  same  year,  did 
languish,  and  languisliing  did  live ;  on  which  said  seventh  day  of  March  in 
the  year  aforesaid,  the  ^aid  Samuel  Collins,  at  the  parish  of  Lighthome 
aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  wound  did  die:  and  eo 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Peter 
Hunt  him  tlie  .<aid  Samuel  Collins,  in  manner  and  form  aforesaid,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder, 
against  the  peace  of  the  said  lord  the  now  king,  his  crown,  and  dignity. 
Whereupon  the  sheritt*  of  the  county  aforesaid  is  commanded  that  he  omit 
not  for  any  liberty  in  his  bailiwick,  but  that  he  take  the  said  Peter  Hunt, 
if  he  may  be  found  in  his  bailiwick,  and  him  safely  keep,  to  answer  to  the 
felony  and  muriler  whereof  he  stands  indicted.  Which  said  indictment 
the  said  justices  of  the  lord  the  king  above  named,  afterwards,  to  wit,  at  the 
delivery  of  the  gaol  of  the  said  lord  the  king,  holden  at  Warwick  in  and  for 
the  county  aforesaid,  on  Friday,  the  sixth  day  of  August,  in  the  aaid  second 
year  of  tlie  reign  of  the  said  lord  the  king,  before  the  right  honoarabls 
William  lord  Mansfield,  chief  justice  of  the  said  lord  the  kmg,  assigned  to 
hold  pleas  before  the  king  himself.  Sir  Sidney  Stafford  Smythe,  knight^  one 
of  the  barons  of  the  exchequer  of  the  said  lord  the  king,  and  others  their 
fellows,  justices  of  the  said  lord  the  king,  assigned  to  deliver  his  said  paA 
of  the  county  afore.said  of  the  prisoners  therein  oeing,  by  their  proper  handi 
do  deliver  here  in  court  of  record  in  form  of  the  law  to  be  determined.  A» 
AFTERWARDS,  to  wit,  at  the  same  delivery  of  the  gaol  of  the  said  lord  the 
king  of  his  county  aforesaid,  on  the  said  Friday,  the  sixth  dav  of  August,  in 
the  said  second  year  of  the  reign  of  the  said  lord  the  king,  before  ue  said 
justices  of  the  lord  the  king  lost  above  named  and  others  their  fdkyn 
aforesaid,  here  cometh  the  said  Peter  Hunt,  under  the  custody  of  WiUiam 
Browne,  escjuire,  sheritt*  of  the  county  aforesaid,  (in  whose  custody  in  the 
gaol  of  the  county  aforesaid,  for  the  cause  aforesaid,  he  had  been  befoie 
committed,)  being  brought  to  the  bar  here  in  his  proper  person  Inr  the  slid 
sheriir,  to  whom  he  is  here  also  committed.  AxD  forthwith  being  demanded 
cx>ncerning  the  premises  in  the  said  indictment  above  specified  and  ehar^ 
upon  him,  how  he  will  acquit  himself  thereof,  he  saith  that  he  is  not  gudty 
thereof;  and  thereof  for  good  and  evil  he  puts  himself  upon  the  oonntiy. 
And  John  fileiicowe,  esquire,  clerk  of  the  assises  for  the  oountT  aforfsaid, 
who  prosecutes  for  the  said  lord  the  king  in  this  behalf,  dotn  the  like. 
Therefore  let  a  jury  thereupon  here  immediately  come  before  the  slid 
justices  of  the  lord  the  king  last  above  mentioned,  and  others  their  felloin 
aforesaid,  of  free  and  lawful  men  of  the  neighbourhood  of  the  said  pafiahof 
Lighthome,  in  the  county  of  Warwick  aforesaid,  by  whom  the  tmUi  of  the 
matter  may  l>e  the  better  known,  and  who  are  not  of  kin  to  the  aaid  Peter 
Hunt,  to  recognise  u]>on  their  oath  whether  the  said  Peter  Hunt  be  guilty 
of  the  felony  and  murder  in  the  indictment  aforesaid  above  apedfieid,  or 
not  guilty :  because  as  well  the  said  John  Blenoowe,  who  proeeoutea  for  the 
said  lord  the  king  in  this  behalf,  as  the  said  Peter  Hunt,  have  pat  them- 
selves ui)on  the  said  jury.  And  the  jurors  of  the  said  jury  by  the  said 
sheritf*  for  this  puri>ose  im])anelled  and  returned,  to  wit«  Diavid  WiUiams, 
John  Smith,  Thomas  Home,  Charles  Nokes,  Bichard  May,  Walter  Duke. 
Matthew  Lion,  .lames  White,  William  Bates,  Oliver  €hreen,  Barthokunew 
Nash,  and  Henry  Long,  being  called,  come;  who*  being  elected,  tried,  and 
sworn  to  speak  the  trutli  of  and  concerning  the  prenusea,  upon  their  oath 
say.  THAT  the  said  Peter  Hunt  is  guilty  of  the  felony  end  murder  afcraaaid, 
on  liim  above  charginl  in  the  form  aforesaid,  as  l^  the  indiotnient  afewMaid 
is  alK)ve  supposed  agiiinst  liim ;  and  that  the  said  Peter  Hunt  at  the  time 
of  committing  the  said  felony  and  murder,  or  at  any  time  ainoe  to  this  time, 
had  not  nor  hath  any  goods  or  chattels,  lands  or  tenemmta,  in  the  said 
county  of  Warwick,  or  elsewhere,  to  the  knowledsn  of  the  aaid  jnron.^ 
And  u])on  this  it  is  forthwith  demanded  of  the  said  Peter  Hnnt,  if  be  balh 
or  knoweth  any  thing  to  say  wherefore  the  said  joatioes  hera  ought  not 
upon  the  premises  and  verdict  aforesaid  to  proceed  to  JndgBMiit  and 
cution  agamst  him :  who  nothing  further  saith,  unlem  as  bo  Eaiori  had 
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WnBRBUPOir,  all  and  singular  the  premises  being  seen,  and  by  the 
jiiHtice«»  here  fully  understood,  it  is  considbrkd  by  the  court  here,  thai  the 
aaid  Peter  Hunt  be  taken  to  the  gaol  of  the  said  lord  the  king  of  the  said 
county  of  Warwick  from  whence  he  came,  and  from  thence  to  the  place  of 
execution  on  Monday  now  next  ensuing,  being  the  ninth  day  of  this  inataat  «■< 
Augufit,  and  there  be  hanged  bv  the  neck  until  he  be  dead ;  and  that  after- 
wards his  body  be  dissect^  and  anatomiied. 

Skct.  2.  Co!f  ncTioif  or  Kanslauohtib. 

upon  their  oath  say,  that  the  said  Peter  Hunt  is  not  |;ailty  of  ^''^^^ 
the  murder  at'ore>aid.  above  charged  upon  him;  but  that  the  said  PoterJJj^^ 
Hunt  lit  guilty  of  the  felonious  slaying  of  the  aforesaid  Samuel  Collins;  and  datifkitr. 
that  he  hud  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  at  the 
time  of  the  felony  and  manslaughter  aforesaid,  or  ever  afterwards  to  this 
time,  to  the  knowledge  of  the  said  jurors.'  And  immediately  it  is  de- 
manded of  the  said  Peter  Hunt  if  he  hath  or  knoweth  any  thing  to  aay 
wherefore  the  said  justices  here  ought  not  upon  the  premises  ana  verdict 
aforesaid  to  proceed  to  judgment  and  execution  against  him:  WHOsaith  that  Obrgj  pfv«<- 
he  lit  a  clerk,  and  prayeth  the  benefit  of  clergy  to  be  allowed  him  in  this 


behalf.     WuKRBUPOM.  all  and  singular  the  premises  being  seen,  and  by  the  jiyjgy*^  *^^ 
said  justice!*  here  fully  understood,  it  is  considbrkd  by  the  court  here  that^^TrH  4»> 
the  Miid  Peter  Hunt  be  burned  in  his  left  hand  and  delivered.    And  im-r 
meiliately  he  is  burned  in  his  left  hand,  and  is  delivered,  according  to  the 
form  of  tlie  statute.' 

Sbct.  3.    Entrt  or  a  Trial  instanter  in  thb  Co(7Rt  or  Kino's  Brnch,  upon  a 

COLLATIRAL  IsSl'E  ;    AND  RULI  or  CotJRT  FOR  ExBCITTlON  THBRBON. 

Michaelmas  Term,  in  the  Sixth  Year  of  the  Reign  of  King  George  the  Third. 

Kent;  The  King  |      The  pRi!«i)NER  at  the  bar  being  brought  into  this  court 
against  y  in  cu.stofly  of  the  sheriff  of  the  county  of  Sussex,  by 

Thom.xH  Kogors.  )  virtue  of  hi.-*  majesty 'h  writ  o{  habfoa  corpus,  it  is  ordsred 
that  the  j<ui«i  writ  and  the  return  thereto  bi»  filed.     And  it  appearing  by  a  R««rd  d 
certain  r»H^ord  of  attainder,  which  hath  Ijeen  removed  into  this  court  by  his**''"^ 
mHJextys  writ  of  re'rtiontri,  that  the  prisoner  at  the  bar  stands  attainte<l,  by 
the  name  of  Thomas  Rogers,  of  felony  for  a  robl)ery  on  the  highway,  and**^«V  •»< 
ilie  said  prisoner  at  the  har  having  heard  the  record  of  the  said  attainder  pHm»?r  Mkid 
now  read  to  him.  is  now  asked  by  the  court  here  what  he  hath  to  say  for  vImi  b*  om  mj 
hini^elf  why  the  court  h«'re  should  not  procee<l  to  award  execution  against  *"^*''**^ 
him  upon  the  said  attainder.     Ur  for  plea  saith  that  he  is  not  the  samei*i<«:  wt  ib» 
Thoma.«i   R<»gers  in  the  said  record  of  attainder  nameil,  and  against  whom 
judgment  was  pronounced  ;  and  this  he  is  ready  to  verify  and  prove,  kc. 
To  whicli  said  plea  the  honourable  Charles  Yorke.  esquire,  attorney -general 
of  our  [►H'sent  sovereign  lord  the  king,  who  for  our  said  loni  the  king  in 
iliit  U'hair  pros«»cutetli,  being  now  present  here  in  court,  and  having  heard 
wh«t   the  said  prisoner  at  the  bar  hath  now  alleged,  for  our  said  lord  the 
king  by  way  of  reply  saith,  that  the  said  prisoner  now  here  at  the  bar  is  the«^ 
^anie    i'homxs   Rogers  in  the  sai<i  recora  of  attainder  named,  and  against  *** 
whom  judgment  Wiis  pronounce<l  as  afores4ud  ;  and  this  he  prayeth  may  be 
inquired  into  by  the  country;  and  the  said  prisoner  at  the  bar  doth  the  like:  >• 
TiicREroHE  let  a  jury  in  this  behalf  immediately  come  here  into  court,  by 
whom  the  truth  of  the  matter  will  be  the  Ix'tter  known,  and  who  have  nofimtf^mt 
srtinity  to  the  said  prisoner,  to  try  upon  their  oath  whether  the  said  prisoner 
St  the  b.ir  \n-  the  same  Thomas  Rogers  in  the  said  record  of  attainder  named, 
and  against  whom  judgment  was  so  pronounce<l  as  aforesaid,  or  not:  because 
jt*  Wfll  the  said  Charles  Yorke.  escjuire,  attorney -general  of  our  said  lord  the 
king,  who  for  our  miid  lord  the  king  in  this  l>ehalf  prosecutes,  as  the  said 
pri»*»n«*r  at  the  Imr.  have  put  themselves  in  this  )H«half  u)M)n  the  said  jury. 
A\u  iinme<liately  thereu|K>n  the  said  jur}'  come  here  into  iK>urt ;  and,  being  Jwy 
♦>.«^'le*i.  tri»*<i,  and  sworn  to  speak  the  truth  touching  and  concerning  the 
\*rfjui^e»  aforesaid,  and  having  heard  the  said  record  read  to  them,  do  say 
u\it)n  their  oath  that  the  said  prisoner  at  the  Imr  is  the  same  Thomas  Rogers  ▼•rik 
in  the  sai<l  retard  of  attainder  mimed,  and  against  whom  judgment  was  so*"*^ 
pronounced  as  aforesaid,  in  manner  and  form  as  the  said  attorney -general 
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hath  hy  his  said  replication  to  the  said  plea  of  the  eaid  prisoner  now  hen 
at  the  bar  alleged.  And  iiereui>ox  the  said  attorney-general  on  behalf  of 
our  said  lord  tiio  king  now  prayeth,  that  the  court  here  would  proceed  to 
award  execution  against  him  the  said  Thomas  Rogem  upon  the  said  at- 
Award  of  eze-  tainder.  WuEREUi'ON,  all  and  singular  the  premises  being  now  seen  and 
oatfam.  f^^]y  understood  by  tlie  cx>urt  here,  it  is  ordered  by  the  court  here  tUt 

execution  be  done  upon  the  said  prisoner  at  the  bar  for  the  said  felony  in 
pursuance  of  the  said  judgment,  according  to  due  form  of  law:  And  it  u 
lastly  ordered  that  he  tlie  said  Thomas  Rogers,  the  prisoner  at  the  bar.  be 
now  committed  to  the  custody  of  the  sheritf  of  the  county  of  Kent  (do« 
also  present  here  in  court)  for  the  purpose  aforesaid ;  and  that  the  Kaid 
sheritl*  of  Kent  do  execution  upon  the  said  defendant  the  prisoner  at  the 
bar  for  the  said  felony,  in  pursuance  of  the  said  judgment,  according  to  due 
form  of  law.    On  the  motion  of  Mr.  Attorney-General. 

By  the  Court. 

Sect.  4.  Warrant  of  Executiox  os  Judgment  or  Dbatb,  at  the  Gbmial 

Gaol-Delivery  in  London  and  Middlesex. 

London    1  To  the  sheriffs  of  the  city  of  London ;  and  to  the  sheriff  of  the 
and       >     county  of  Middlesex ;  and  to  the  keeper  of  hii  miyesty'i 
Middlesex,  \      gaol  of  Newgate. 

Whereas  at  the  session  of  gaol-delivery  of  Newgate,  for  the  city  of  London 
and  county  of  Middlesex,  holden  at  Justice  Hall  in  the  Old  Bailev,  on  the 
nineteenth  day  of  October  last,  Patrick  Mahony,  Roger  Jones,  Quirles  King, 
and  Mary  Smith,  received  sentence  of  de^th  for  the  respective  offences  in 
their  several  indictments  mentioned :  Now  it  is  hereby  ordered  that  exe- 
cution of  the  said  sentence  be  made  and  done  upon  them  the  said  Patrick 
Mahony  and  Koger  Jones,  on  Wednesday  the  ninth  day  of  this  instant 
month  of  November,  at  the  usual  place  of  execution.  And  it  is  his  majesty'! 
command  that  execution  of  the  said  sentence  upon  them  the  said  Chsrlei 
King  and  Mary  tSmith  be  respited,  until  his  majesty's  pleasure  touching 
them  be  further  known. 

Given  under  my  hand  and  seal  thb  foarth  dai 

of  November,  one  thousand  seven  hundred 

and  sixty-eight. 

Jambs  Etkb,  Recorder,  (l^) 

Sect.  5.  Writ  of  Execution  upon  a  Judgment  or  Kdbdbb,  BsroBB  tbb  Kun 

IN  Parliament. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  s» 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriffs  of  Londo 
and  slieriff  oif  Middlesex,  greeting.  Whereas  Lawrence  earl  Ferren,  tv 
count  Tamworth,  liath  been  indicted  of  felony  and  murder  by  him  don 
and  committed,  wliich  said  indictment  hath  been  certified  before  us  in  on 
present  parliament :  and  the  said  Lawrence  earl  Ferrers,  visoount  Tso 
worth,  hatli  been  thereupon  arraigned,  and  upon  such  arraignment  hst 
pleaded  not  guilty;  and  the  said  Lawrence  earl  Ferrers,  Tisoount  Tamwortl 
Lath  l>efore  us  in  our  said  parliament  been  tried,  and  in  due  form  of  la 
convicted  thereof;  and  whereas  judgment  hath  been  given  in  our  said  pa 
liament  that  the  said  Lawrence  earl  Ferrers,  visoount  Tamworth,  shall  1 
hanged  by  the  neck  till  he  is  dead,  and  that  his  body  be  dissected  and  an 
tomized,  the  execution  of  which  judgment  yet  remaineth  to  be  done:  V 
require,  and  by  these  presents  strictly  command  you,  that  upon  IConda; 
the  fifth  day  of  May  instant,  l>etween  the  hours  of  nine  in  the  moniing  an 
one  in  the  afternoon  of  the  same  day,  him  the  said  Lawrence  earl  Ferrer 
viscount  Tamworth,  without  the  gate  of  our  tower  of  London  (to  you  the 
and  there  to  he  delivered,  as  by  another  \ATit  to  the  lieutenant  of  our  torn 
of  Ix)ndon  or  to  his  deputy  directed  we  have  commanded)  into  your  cnstod 
you  then  and  there  receive ;  and  him,  in  your  custody  so  being,  tou  fbrtl 
with  convey  to  the  accustomed  place  of  execution  at  Tyburn ;  and  thatyo 
do  cause  execution  to  be  done  upon  the  said  Lawrence  earl  Fenw,  rt 
count  Tamworth,  in  vour  custody  so  being,  in  all  things  according  to  th 
said  judgment.  And  this  you  are  by  no  means  to  omit,  ftl  your  pen 
Witness  ourself  at  Westminster,  the  second  day  of  Hay,  in  the  tnit^-lliir 
year  of  our  reign.  x  OBU  and  T< 
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INTRODUCTION. 


SKCTION   \\.—0f  the  Xature  of  Laws  in        \  SEC.   \\\.^ Of  the  Laws  of  England. 

I      1.   Into  what  two  kinds  maj  liie  municipal  law 

1.    What  is  lav,  in  its  most  general  and  com-    of  Hnj^Iiintl  be  divided?  r>8. 
|.r.'iifTi«*iTe  M'HseT  .'{8.  2.   What  does  the  fimt  of  these  kindl  of  law 

J     Whfit  \*  InrFAw  its  more  ctmfined  sense,  and    include?  <»3. 
thut  \n  which  it  i«<  the  present  cvmmfntatorahxxnx-  |      8.   Where  is  it  to  be  found?  08,  64. 
n<'*'*  f<»  con^idor  it  ?  Iil».  j      4.  Of  what  dejn'ee  of  antiquity  must  its  max' 

;i     What  i<*  the  law  of  nnturef  .'^*».  ^  ims  and  customs  be,  to  entitle  them  to  Talidily  ? 

I.    T"  what   one  prfcept  may  the  law  of  nature    tj7. 
be  ri'liK'r-i  *   41.  I      o.   Into  what  three  kinds  is  it  distinguishable? 

').    Hi*  tMHJ  rt'Tealcd  any  portions  of  this  latr  '  (u. 
to  u«  ^    \'l  '      t>.   How  are  its  ru*toms  or  maxims  to  h%  known  : 

«•.   If  on  what  two  foundations  depend  all  hu-    and  by  whom  is  their  ralidity  to  be  determined  ? 
man  l%w^  '   4J.  tVA 

7.    A*  the  whole  race  of  mankind  form  sepa-        7.   What  is  the  doctrine  of  the  law  as  to  fol- 
rat«*  •>tjiJi'!«,  is  there  not  a  third  kind  of /<»«•/   A'\.     lon-mp  precedents  f  7t>. 

K    Wliai  is  that  l-tw  culled  by  which  particular  I      8.   What  three  things  do  the  rules  relating  to 
nation-^  are  g«»Terned  '    II.  yarficulttr  cmtonis  regard?   70. 

'.♦     Mow  tluc**  the  f<»m/;^rw^/^>^  define  that  law T  ,      '.♦.   Wherein  do  the  cusfomf  of   London  differ 
44  j  from  all  others  in  fH>int  of  trial  f  7t». 

10.   What  three /orrrw  o/^^oirmm/'M/ are  there?  !       10.   What  are  the  .<«even  necessary  requisites 
4'v  i  to  make  a  cuMtnm  good?  77,  78. 

1 1     What  peculiar  quality  doe^  each  of  these  I       11.   To  what,  however,  must  all  special  customs 
f<,r-n$  '■'' 'J   r^rntnfn'  yo^M*!*^  ;  and  what  effect  have     submit  T   7'.*. 

th^-«r  •♦•t«t:iI  qu.ilitie'*  upon  the  Aur*  of  their  re-         I'J.    What  are  understoo<! by  those /xn«/i<fr /••rt 
•f'^'-'itr  ';->!  -^'umfntM  f  4*.».  '»o.  which,  by  ctntom,  are  adopted  and  used  only  in 

IJ.    What  in  the  nature  of  the  Brii  ish /'»rm  of    certain  peculiar  courfu  and  juriwiict  ions?  79. 
yor^-n'Tir?  .%o,  r.l.  \:\.   What  i<«  understmxl  by  each  of  these  lavs, 

1.',.    With  whom  lies  the  right  to  make  latct  in     absolutely  taken?  8t),  8*J. 
eTrry  ffor^rmnfnf  f  .VJ.  I       14.    What    are   the   four   species  of   courts  in 

14.    Of  what  four  parts  may  every  law  be  said  ]  which  these  lawt  are  permitted  to  be  used?  H8. 
to  r-m-i-t  ?  i>',\,  r>4.  i       l.'».    Indor  what  superintendency  are  all  these 

1').    Wherein    consists  the  difference  bet  ween     courts  ?   84. 
Lhuse  thtngt  prohthitnl  by  the  /  iw  wliirh  are  mala         l'>.  To  whom  does  an  appeal  from  them  lie,  in 
M  */.  and  those  which  are  mala  prohifnt.if  Til,  .Vi,     the  In^t  resort  ?  84. 
67.  r>8.  I       17.  Of  what  does  the  second  kind  of  municipal 

\fi.    What  Ave  helps  are  there  to  the  interpre-     lair  consist  ?  8r». 


Uiion  of  laws  f  59. 

17.   How  is  equity  de6ned  by  Grutius?  G2. 


18.   Into  what  four  kinds  is  it  dialinguiakabb? 
S.'i,  8>>. 
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19.  What  two  connections  has  it  with  the  first 
kind  of  municipal  lav  ?  8t>. 

20.  What  are  the  ten  principal  rules  to  beob- 
senred  with  regard  to  the  construction  of  the 
second  kind  of  municipal  lawf  87-91. 

21.  For  what  purpose  are  our  courtM  of  equity 
established ;  and  in  what  matters  only  are  they 
conyersant?  92. 

SEC.  IV.— 0/  the  Courts  nLbJeet  to  the  Lawt  of 

England, 

1.  What  does  the  kingdom  of  England,  by  the 
common  law,  include?  93. 

2.  How  is  Wales  goTerncd ;  and  in  what  par- 
ticulars does  it  differ  from  the  kingdom  of  Eng- 
land? 93-95. 

3.  How  is  Scotland  goYemed ;  and  what  four 
observations  are  to  be  made  upon  the  articles 
and  act  of  union  between  England  and  Scotland? 
9^98. 

4.  How  is  the  tovn  of  Berwick-upon-Ttceed 
governed ;  what  tcrits  run  there ;  and  by  whom 
may  all  local  matters  arising  there  be  tried! 
99. 

6.  How  is  Ireland  governed  ?  100-104. 

6.  How  are  the  Isles  of  }yightf  Portland,  Tha- 
net,  &c.  governed?  105. 

7.  How  is  the  Isle  of  Man  governed?  105, 
106. 

8.  How  are  the  Isles  of  Jersey^  Ouemsey^  Sark, 
Aldemey^  and  their  appendages  governed  ?  106. 

9.  How  are  our  Plantations  abroad  governed  ? 
107,  108. 

10.  Of  what  three  sorts  are  our  Colonies,  with 
respect  to  their  internal  polity ;  what  iH  the  form 
of  government  in  most  of  theiii ;  and  what  is  de- 
clared, as  to  the  laws  uf  plantation*^  by  statute 
7  &  8  W.  111.  c.  22,  and  as  to  the  subordination 


of  the  American plantationt,  bj  ttatatc  6  Geo.  Ill 
c.  12?  108,  109. 

11.  But  what  was  the  kim§  empowered  to  <iA 
by  statute  22  Geo.  HI.  c.  46 ;  and  what  does  ke 
acknowledge  by  the  first  article  of  the  d^Sniiw 
treaty  ot  peace  and  friendship  between  his  Bntan- 
nic  Mi^esty  and  the  United  Siatea  of  America  7  VW 

12.  How  are  any  foreign  dominiotu  which  uaj 
belong  to  the  king  by  hereditary  deacemU  by  /'vr* 
chase,  or  other  acquisition,  gOTemed?  109.  lH*. 

18.  What  part  of  the  sea  is  ralgect  to  the 
common  law,  and  what  part  to  the  jurisdictios 
of  our  courts  ^f  admiralty  t  110. 

14.  To  what  two  dinaioni  u  the  territory  of 
England  \it^i\%^  110. 

16.  HowisthefiratdiTuionmibdiTidcd?  111. 

16.  What  ia  a  pariisk;  how  were  the  bounda- 
ries of  parishes  originallj  aaeertained:  Lov  i^ 
the  frequent  intermixture  of  parishes  one  with 
another  to  be  accounted  for ;  how  are  soom  iasii 
extra-parochial ;  to  whom  are  their  tiihes  paysblr: 
yet  what  does  the  statute  17  Geo.  II.  e.  87  euct 
as  to  extra-parochial'maai^  and  marsh  lands,  wkca 
improved  and  drained  ?  111-118. 

17.  How  is  the  Mcond  divitioB  mbdividcd? 
114. 

18.  Whatwaaa/AAnv^  114. 

19.  What  is  a  toum  now,  whnt  %  eiiy,  and  what 
A  borough  f  114,  116. 

20.  What  is  a  hundred^  what  a  wapeatake,  whit 
a  county  or  shire,  what  a  lathe^  what  a  rape,  tad 
what  a  trithmgf  116,  116. 

21.  What  is  a  county-paioHae ;  what  ihiM 
counties  are  now  of  this  nature;  whence  iitbc 
origin  of  their  privileges ;  how  were  the  powers 
of  their  owners  abridged  In  27  Hen.  VUL;  ud 
who  are  those  owners  now?  116-119. 

22.  What  is  the  Isle  of  Elyt  119. 

23.  What  is  a  county  eorporaUt  12QL 


BOOK  I.-OF  THE  RIGHTS  OF  PERSONS. 


CHAPTER  l.—Of  the  Absolute  Rights  of  Indi- 
viduals. 

1.  What  are  the  two  primary  and  principal 
objects  of  the  laws  of  Kngland?  122. 

2.  How  is  the  first  of  these  objects  subdivided? 
122. 

8.  How  is  the  second  of  these  objects  subdi- 
vided? 122. 

4.  Of  what  two  ports  are  those  rights  of  per- 
sons which  are  commanded  to  be  observed  by  the 
municipal  lav  f  123. 

5.  How  nre persons  divided  by  the  law?  128. 

6.  Of  what  two  HortH  are  the  rights  of  person*, 
considered  in  their  firnt  or  natural  capacity?  123. 

7.  What  docs  the  law  say  as  to  the  absolute 
duties  of  man  ?  1 24. 

8.  What  \H  political  or  civil  I tb^rfy  f  125. 

9.  How  is  political  or  civil  liberty  distinguished 
from  natural  liberty?  IL'.'k 

1(K  How  have  the  abgnfufe  rights  of  English- 
men been  uHserted  in  parliament?  127,  128. 

11.  Towhat  three  {>i'iiu*i|ial  or  primary  articles 
may  these  rights  be  reduectl  ?  12'.(. 

12.  In  what  docn  the  first  coniiit«t  ?  129. 

18.  How  is  an  infant,  in  ventre  sa  mere,  con- 
iidered  bv  the  law  ?'  130. 
654 


14.  What  does  the  law  menn  by 
minas?  131. 

15.  What  is  the  dislinetioii  belwett  a  drd 
and  a  natural  death  f  182. 

IG.  What  does  magna  eerta  Si^  m  to  thepn^ 
sonal  security  of  a  *'  liber  kaasa  ;"  and  whst  ii 
enacted  to  the  same  cffeot  bj  ■Utntce  6  E4** 
III.  c.  0,  and  28  Edw.  III.  c.  8T  188,  184. 

17.  In  what  does  the  eecond  mhmiaU  fi§^^ 
Englishmen  consist?  184. 

18.  What  is  a  writ  of  habeaa  cef/i,  and  whft 
may  it  be  aued  out  ?    186. 

19.  What  does  the  law  mmm  hjimrtme/m' 
prisonment  t  186. 

20.  What  is  neeenarf  to  make  u  impeissm' 
ment  lawful ;  and  when  u  tbe  gmakr  not  boasA 
to  detain  the  prisoner  f  187. 

21.  Can  an  Englishman  be  rtitnined  tarn 
leaving  the  kingdom  ?  187. 

22.  Can  he  be  compelled  to  Imiw  U  ?  187. 

23.  In  what  does  the  third  abaaiais  ri$ki  ei 
Englishmen  consist  T  188. 

24.  IncaseitwouldbebenefleialtotbtMblii 
that  a  new  road  should  be  made  tkroo^  thi 
grounds  of  a  private  penon,  hnm  will  the  Icpe 
lature  compel  that  pereoa  to  ftoqwhwi  ia  in 
being  made  !  189. 


Z&.  VbU  MiM  obIj 
b*  coajlmncd  to  pt;  T 

^  WhM  an  th*  At*  Meondmij  ui<]  mbonU- 
ul«  dV>/iir<  rv*i(  or  KnBlUhmKi !   UUUg. 

27.  What  d««*  tiafmm  carta  ••;  M  to  tlia  right 
•T  •T«r;  JiKgiitimnit  to  applj  to  Ih*  amru  s/ 
jmtlKi  lor  radrcBi  af  iiyWn«;  and  what  la  aa- 
aOed  lo  tha  aana  affael  b;  alatutaa  -1  EJv.  III. 
e.  K.  and  II  Kie.  II.  e.  10;  and  what  la  daaland 
hj  aialulM  1  W.  and  M.  at.  2,  e.  2,  and  16  Car.  I. 
s.  lu|upon  tha  diaaolutloB  of  the  itaniaiHtfr  )f 
111.  142. 

'£».  To  proTent  any  riot  or  tumult,  under  tha 
prelrnct)  of  peLiiianing  for  tlia  r»dr«H  of  griai- 
ancci.  wtaai  i*  providad  bj  atalula  H  Car  11.  at. 
'sr  thFH  ngulallODi.  what  la 
m*  ilatuta  1  W.  and  M.  T  143. 
lared  bj  Llia  aame  atalula  M 
lo  iha  right  of  arary  m^Mcl  lo  hava  amw  for  hia 
dcfanca  T   M4. 

CHAP.  1I.~.0/  ikt  ParUawuM. 
I.  What  ara  Iha  iwo  claue*  of  nlalioiu  ^ 

fTT-OtlJ     146. 

1.  What  ii  ihe  molt  utuTaraal  pMie  rtlmtion 
bj  which  mrn  are  connected  together  !   146. 

8.    Hbalarelhetwoclaauaofi>a^(ra(rfr  146. 

4.  [niu  what  Iwu  branehea  ia  the  luprnw  povrr 
diiiJedr   147. 

tit[ULly   are  partiamintit  147- 
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declared  bj  ihe  m 


1 4'.' 


6  W, 


I  aiunibliiig  T   l!A>-lii 
ad  M.  c. 


B  of  the  par 


>  111  Car 


II.  c 


rrequenc;  of 

f     W  liai  arc  ihe  conatituent   pana  of  »  par- 

'.'.    H  liol  vuicp  iu  tnahing  (uifj  haa  each  part  ! 

-1.  1.'i.V 

|i>.   Of  wliom  do  Ihfl  ipirilual  lordt  conaiit  ? 

M.    Of  whom  do  (he  Itnt/ioral  lurdt  consiit! 

]2.    IW.  ihc  /'>!-'/>  lyiri'ual  and  ihn  lordi  lem- 


1.1. 


I>f    wliu 

14.   Iir  wha 


auilioritf  is  the  power 
■  hp  diaiiualificationB  o 


IT  158. 


VI"" 


r   hui 


peculiar  /in, 
'.'.  ITU. 


180. 

26.  What  B 

prarant  all  undue  inSaaaoa  np««  tha  tlwftw; 
and  what  If  anj  rniMiM  efUir  Inlwtddit  Im 
«l«cri>uf  178,  ITS. 

26.  What  la  enacted  to  prarMt  lr*<ry  and 
E(rrr«p(>oii  at  (lecftoiM  f  179. 

27.  What  If  the  rrtwnmw  ojlnr  do  Dot  nt«r* 
aneh  mt»&tr4  onlj  >a  are  dulj  ataoladT  ISO. 

28.  WhUbtbeDMbodafuUutaMf  ISl- 
ISC. 

29.  Ir.  H 


82.  »  In'  i-  0  /,r..'..j^l..,n  uf  lh^  Itnua  e/;w- 

88.  What  U  ft  diMtoluHut  of  tha  IUmm  ^  Mr- 
tiaiamfr  187. 

84.  In  what  thr««  wayi  ma;  thla  Jititlatkm  b« 
effected  T  IB7-IB9. 

86.  Bui,  the  oalUng  •  MW  fuHimmml  Imme- 
dialelj  on  Ihe  iuauguralion  of  a  iHMMMrto  tha 
rram  being  found  ineonTonienl,  and  dangcra 
being  apprehended  from  haTiog  no  parliawiint  in 
being  in  eaiea  of  a  diipuled  ancoaaaion.  what 
wa*  enacted  by  Matulel  7  &  H  W.  Itt.  o.  16,  and 
6  Anne,  c.  7*  IKS. 

30.  What  i>  Ihe  eitenl  of  lime  that  tha  aame 
parltamtnt  ig  allowed  to  ait  bj  the  atalule  1  Geo. 

CHAP.  1 11.-0/  tlu  KiHf  mJ  kit  TUa. 

1.  In  whom  it  tha  aupreme  aacutiM  pvwtr  of 
this  kingdom  lodged!   lUO. 

2.  I'lKler  whal  aii  dialincl  Tiewi  nujtlia  rayaJ 
/>^fan  be  coDiiidcred?  IINJ. 

■I.  What  i*  the  grand  fuudamenlal  saiim 
upon  which  the  jiu  carsa*.  or  right  of  •uecea- 
niuD  lo  Ihe  (Aroat  of  theaa  kingdoma  dapaada! 
191. 

4.  Doee  Ihe  deeceni  of  ihe  m>tra  oorreapond 
wiih  ihe  rewUI  path  of  dncenti  chalked  oul  b; 
the  rommom  law  in  Ihe  lucceaaion  to  laitdid  m- 
lairit  IIW,  UM. 

5.  Doei  the  doctrine  of  krrrHlarfi  rifiit  lap]; 
an  ■flJr/^'aflUr  right  lo  Ihe  MroiKf   IOjl 

<i.  Tlie  rrnTK  being  capable  of  bcirg  limited 
or  lnni.rerrr.1.  da«  it  not  loae  '•-  ■» "»^ 
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ilificniio 
1 7.'.. 


3  of  the  nation,  declare  at  iha  r**» 
w  did  Ibey  aellle  the  aaoeaaaion  t< 


:f4.  Whal  la  Ihe  method  of  proceeding  in 


and  parliament  extend  ih*  MItlawwl  vt 
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CHAP.  IV.— 0/  the  Kind's  Royal  Family. 

1.  What  is  the  first  and  most  considerable 
branch  of  the  king's  royal  family  regarded,  by 
the  laws  of  England?  218. 

2.  What  are  the  three  kinds  of  gueentf  218. 
8.  What  are  the  poweriii,  prerogatiyes,  rights, 

dignities,  and  duties  of  the  first  kind  of  quetn  9 
218,  222. 

4.  What  are  the  prerogatives  of  the  second 
kind  of  queen  aboTe  other  women?  218,  210. 

5.  In  what  docs  her  revenue  consist  ?  210-222. 

6.  What  are  the  privileges  of  the  third  kind 
of  queen  ?  223. 

7.  How  are  the  Prince  of  WaU^  or  heir  appa- 
rent to  the  crowny  and  his  royal  consort,  and  the 
princesi  royal  or  eldest  daughter  of  the  king,  re- 
garded by  the  laws  ?  223. 

8.  How  are  the  rest  of  the  royal  family  re- 
garded by  the  laws?  224-22t). 

0.  Does  the  law  make  any  distinction  between 
the  king^s  children  and  hi.s  yrandchildren  ?  225. 

10.  What  is  enacted  by  statute  12  Geo.  III.  c. 
11  as  to  the  capability  of  the  descendants  of 
the  body  of  king  (ieo.  11.  to  contract  matrimony  t 
22C. 

CHAP.  V. — Of  the  CounciU  belonging  to  the  King. 

1.  What  are  the  four  couneih  which  the  law 
has  assigned  to  advise  with  the  kingf  227-230. 

2.  By  whom  are  privy  coumellurs  created? 
230. 

3.  What  are  the  qualifications  of  a,  privy  coun- 
sellor? 230. 

4.  What* are  the  duties  of  a  privy  counsellor? 
230,  231. 

6.  What  is  the  power  of   the  privy  council? 

0.  Wliat  are  tlie  privileges  of  h,  privy  counsel- 
lor? 232. 

7.  How  may  the  privy  council  be  dissolved,  and 
what  is  enacted  as  to  its  dissolution  by  statute 
0  Anne,  c.  7  ?  232. 

CHAP.  VI.— 0/  the  Kings  Duties. 

1.  What  arc  tlic  principal  duties  of  the  king; 
and  what  is  expressly  <leclared  on  this  subject 
by  statute  12  .N:  13  W.  111.  c.  2?  2:13,  234,  23r.. 

2.  By  what  contract  is  he  bound  tu  execute 
tliese  duties  ?  23o. 

3.  I'jioii  what  principle  is  the  duty  of  pro- 
tection impliedly  as  much  incumbent  u])on  the 
:tut'(rngn  belore  coronation  as  after?  23r». 

4.  With  resjiect  to  the  ktnjK  duty  to  maintain 
the  established  nligimi.  what  is  done  by  the  act 
of  union y  o  Anne,  c.  tS?  230. 

CHAP.  Vll.— 0/  the  King  J'  Prerogative. 

1.  What  is  usually  understood  by  the  wonl 
prrrogative?  230. 

2.  WliHt  are  the  two  species  of  prerogative,  and 
how  are  they  defined?  230,  240. 

3.  Into  what  three  kinds  ma\'  the  first  species 
of  prrrogntirf  be  divided  ?  240. 

4.  What  is  the  first  attribute  the  law  ascribes 
to  the  king  in  whicli  his  digni/i/  consists?  241. 

5.  What  is  the  difference  between  a  king  and 
an  emj^rorf  242. 

t).  What  remedy  have  the  subjects  of  England 
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in  case  the  croim  should  iiiTAde  their  rights  bj 
private  it{/ury  ?  243. 

7.  What  remedy  hare  they  in  emae  of  such  io' 
vasion  by  public  oppresaiom  ?  244. 

8.  Should  any  kiny  endeaTour  to  subYert  thi 
constitution  by  breaking  the  original  contracJ 
between  him  and  the  people,  violate  the  tuDda- 
mental  laws,  and  withdraw  himself  out  of  the 
kingdom,  to  what  would  this  coigunetion  of  cir 
cumstances  amount  ?  246. 

9.  What  is  the  second  leg^l  attribute  in  which 
the  king's  dignity  consists  ?  245. 

10.  What  is  the  meaning  of  that  attribute? 
240. 

11.  What  else  does  the  law  determine  in  pm^ 
suanoe  of  this  principle?  247,  248. 

12.  What  is  the  third  legal  attribute  of  the 
king*s  dignity  t  249. 

13.  In  what  does  the  kiny't  «ulAon7jr  consist  ? 
250. 

14.  How  has  Locke  defined />r«To^a/irff  252. 

15.  What  are  the  king's  five  principal  rights  i/r 
prerogatives,  as  representative  of  the  people,  with 
regard  to  foreign  concerns  ?  258,  257-259. 

1^1.  How  arc  the  rights,  powers,  duties  and 
privileges  of  ambassadors  determined  ?  2oS. 

1 7.  What  are  some  of  these  privileges  ?  25S, 
254,  25«. 

18.  When  are  Itttert  of  marque  and  reprisal 
granted  ?  258. 

19.  What  does  magna  carta  declare  rcspectisg 
foreign  merchants  ?  2U(). 

20.  What  are  the  king*t  six  rights  or  preroga- 
tives, and  in  what  six  characters  is  he  considcnd, 
in  domestic  affairs  ?  261,  2(i2,  266,  271, 278. 27t*. 

21.  What  five  powers  has  the  king,  considered 
as  generalissimo  within  the  kingdom?  2ft2>2&'i. 

22.  What,  by  statute  4  Hen.  IV.  c.  20,  is  th< 
penalty  for  landing  elsewhere  than  at  the  •*grui 
ports''  of  the  sea  f  2t>4. 

23.  Who,  by  statute  8  Elis.  c.  13,  are  em 
powered  to  set  up  beacons  or  sea-marks:  am 
what  is  the  penalty  for  taking  down  any  knowi 
sea-mark  ?  265. 

24.  If  the  kiny  by  vrit  of  ne  neat  rcynvm  pro 
hibit  a  man  fh>m  going  abroad,  or  if  the  kin^ 
send  him  a  vrit  when  abroad  commanding  kr 
return,  what  is  the  penalty  of  disobedience  ii 
either  case?  266. 

25.  To  whom  have  our  kings  delegated  thei 
whole  judicial  power;  and  what  is  enacted,  ii 
order  to  maintain  the  dignify  and  independrar 
of  iho  judges  in  the  superior  courts,  by  statutes  1 
W.  in.  c.  2,  and  1  Geo.  III.  c.  28  ?  2fi7.  2t'>S. 

26.  Why  would  it  be  a  still  higher  absuniit; 
if  the  king  sat  in  Judgment  in  criminal  prvsetu 
tions?  2l». 

27.  Whence  arises  the  kingl'Mprtrogatire  of  ]«i 
doning  nfmces  f  268,  269. 

2H.  What  is  the  legal  ubiquity  of  the  king,  an 
what  follows  thence  ?  270. 

29.  What  force  have  the  khiff't  proclamatiom 
270. 

30.  Under  what  three  articles  will  the  kin^ 
prerogative^  so  far  as  it  relates  to  domestic  cob 
merce,  fall  ?  274,  276. 

31.  What  three  rights  arise  to  the  Mif  as  th 
head  and  supreme  governor  of  the  naliw*" 
church  ?  279,  280. 

32.  Of  what  does  the  cenrontfrn,  or  tteU 
siastieal  synod,  in  England,  eonaiat  ?  27V;  S80. 
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CHAP.  VIII.— 0/  UU  Kmg'9  Eevmut, 

.  Of  wkai  two  kiadf  ii  Uit  king's  rwenuet 

I  Of  what  two  natiiroo  is  the  tni  of  tkoM 

ids  of  rtnemutf  281. 

\.  What  retfnut  does  the  king  derive  (Vom  his 

i0frteat  282. 

L  To  what  is  the  king  entitled  of  OTery  hiikop  f 


».  To  whsi  tUMst  b  the 
I. 


eoUtled?  288, 


L  To  what  portion  of  all  the  tpirUual  prt/er' 

%U  in  the  kiugiloin  is  the  king  entitled?  284. 

r.  What  is  meant  bj  (^uetn  Anne's  bountgf 

i. 

\.  Of  what  lands  does  the  crown  reoeiTe  the 

its  and  profits  ?  280. 

}.  How  hare  the  grants  and  leases  of  these 

ids  been  regulated  by  act  of  parUament  f  286, 

I. 

10.  Do  any  advantages  arise  to  the  king  ttom 
kUuy  tenure*  f  287. 

11.  What  was  the  prerogative  of  purveganet 
i  pre-emptton  ;  and  for  what  branch  of  revenue 
1  what  hng  exchange  it  ?  287,  288. 

12.  What  revenue  did  and  does  the  Artn^deriTe 
m  vtnf-lternMf*  f   288. 

IS.  LK)  any  profits  arise  to  the  king  fh>in  hb 
'tit*f   'IX'J. 

14.  What    rrvfnuf  (Ioe«  the  king  ileriYe  from 
ofiinrtry   courts  uf  junttcf ;  and  what  is  en- 

ed  h\  Ht  at  lite  1  Anne,  8t.  1,  c.  7  a«  to  all  fu- 
e  grants  of  their  profits  T  2^1»,  21H». 

15.  When  i*(  the  kttnj  entitled  to,  and  what  are 
led.  r-.t^alhshf    li'.HJ. 

l»i.    What  con!*titute»  the  icrrck  which  belongs 

the  *'"y^  'l'M\-'l\^'l. 

17     What  are  \\\\\\^ yt»am,  Hotsam,  and  /lyan, 

J  to  whom  .lo  thev  holonKT'  2t«2,  'JM 

l»*.    \Nh:it  if*  enacted    hy  statute  27  Kdw.  111. 

1:?  if  any  ^hip  be  loHt   on  the  shore  and  the 

h1*  coine  to  land:    what.  \\y  the  common  /hit, 

•  nv  p«T««'n  }>ul    tho  .*h>rtfV  take   nnch   goods; 

1  what  i««  t'na<ted  to  a«»!*i?«t  ««iiip!«  in  distress  by 

lui.H    rj   Anne.   »l.  ll.  c.  IH,  and  4  Geo.  I.  c. 


^    ■•  •  ^ 


r«.  What,  if  any  person  secrete  any  of  such 
A*  ;  an-i  what  i«<  ilie  ortence  of  doing  any  act 
fTt-f'^  >Ih'  -liip  i?«  l«»?*t  or 'hstroyod  ?  2*.».'i,  2'.U. 
^».  What  i<  enacted  l>y  the  statute  2«»  Geo. 
c  ]'♦  a-*  to  plundering:  any  vessel  in  distress 
wrecWtMl.  and  to  pilfering  any  goods  cast 
lore  •    r.»l. 

:l  What  are  roy,il  minr*  to  which  the  king  is 
It  I.- 1  •    J'M.  •J*»'i. 

rj  VS  hat  coii-titute?*  the  trrasurr- frovf  mhich 
..n;r»  to  the  km;;*    'J'.».'i. 

;  :  ^^  htt  are  fr/i*.  and  when  do  they  V)elong 
[he  ^I't'j  f    'J'.wi.  li'.«7. 

:4  N\  liat  are  fufniiff.  and  what  must  be  done 
onitT  i'»  Te*»t  an  ah««ulute  property  in  them 
the  '.."•}  '•    •J'.»7.  L".»H. 

!'>.  Wh«t  if*  f»ne  jreneral  rea'«on  why  rcyal 
\,  fhi^H  rfckf,  rr*iiMur,-(r"Vr,  tnti/f.  and  ettrtit/i 
.uM  K-lonjf  to  the  ihny  ^  2'.»H.  !»•.♦'.♦. 
!»i.  What  are  b'^na  r*i»ri»ritta,  or  fonn-fnrta, 
1  why  arc  they  rested  by  law  in  the  km'jf 
K 

rr.    What   it  a  d^r»iitn4,  and  for  what  purpose 
t  forfeitr^l  to  the  king  f  am>-yu2. 
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28.  Is  the  Uw  of  dbe^Mdb  diffmfti  la  tlM 
of  an  admU  and  ihAi  of  %  vkOi;  «ttd  whj  is  II 
so?  800. 

29.  Bj  whom  is  Um  dbed^wf  preMOtod  f  801. 

80.  Are  wrveks,  CresMtrs-Crses,  rvfwl/kk^  waist, 
tra{/«,  eitragif  deodands,  mad /orjfmimrm  now  Mtn- 
aUT  in  the  poeseedon  of  the  M^f  80S. 

81.  When  does  an  etdUal  of  lands  to  the  kki^ 
happen?  802. 

82.  What  is  an  idiot  or  ntimrmlfool;  and  wkf 
has  the  king  the  eustodj  of  him«  and  of  hb  laMs 
as  a  braneh  of  his  ordmmrg  revenme  t  802-804. 

88.  Bj  whom  must  the  writ  dt  idiotm  mmj- 
remdo  be  tried ;  and  in  what  event  may  tka  kki0 
grant  the  profits  of  hie  lands  and  the  eustodj  of 
his  person  ?  808. 

84.  What  is  a  luumik  ot  m«  essyes  aisalfi; 
and  how  b  it  declared  bj  the  statate  17  Bdw.  IL 
0.  10  that  the  king  shall  hmw  Iks  goardiaasklp 
of  snoh  a  one  ?  804. 

86.  What  does  the  statute  for  rsgnlatUig  mi- 
Tate  MMB^Aovsst,  26  Ooo.  IIL  e.  91,  eaastf  804. 

86.  What  b  the  method  of  proriag  a  psraoa 
non  eompoef  806. 

87.  Who  is  generally  appointed  commkim  of 
the  lunations  ^MTsoM,  and  who  of  hb  eatmtef  806. 

88.  What  has  ehieflr  occasioned  the  nsesssitj 
of  granting  to  the  irri^^  hb  txirmndmrnp  or 
second  kind  of  revenue  f  806. 

89.  In  what  does  thb  rsvaws  consist,  and  bj 
whom  is  it  granted  ?  307. 

40.  Of  what  two  natures  are  the  taxea  which 
are  raised  upon  the  subject  to  feed  this  revenusf 
308. 

41.  What  are  the  two  usual  tazev  of  the  first 
nature?  308. 

42.  What  were  tenth*  and  fiftefnik*  f  808,  809. 

43.  What  were  erutageef  809,  810. 

44.  What  were  kgdagee  and  talUageef  810. 

45.  What  were  the  eubeidiee  which  succeeded 
these  last?  810-312. 

40.  How  did  eeeletiattienl  efbeidiee  differ  fVvm 
hff  ones  ;  and  what  recompense  was  given  to  the 
hen f Herd  elergy  when  they  were  taxed  eqnallj 
with  the  laity  f  811. 

47.  What  is  the  present  /sii4f  tnt  812,  818. 

48.  What  is  the  nuUt  tax?  818. 

4'.».  What  are  the  eight  taxes  of  the  seooiid 
nature?  813,  818.  821,  828-826. 

50.  What   are   the  euttom* ;   and  what  were 
'  said  to  be  the  two  considerations  upon  which 

this  revenue  (or  the  more  antient  part  of  it, 
I  which  arose  only  from  export*)  was  iuTeeted  in 
I  the  ktngf  313-318. 

51.  How  came  woo/,  fHns,  and  2ea/Atfr  to  bo 
'  styled  the  *tapU  commodities  of  the  kingdom? 

314. 

I  52.  Why  cannot  particularly  the  first  of  these 
articles  be  said  in  its  original  sense  to  bs  now 
the  atitpU  commodity  of  the  kingdom?  814. 

53.  What  was  the  hereditary  duty  belongins 
to  the  crotrn  called  the  pri*age  or  butler^ife  of 
trra^ji;  and  for  what  was  it  exchanged?  816. 

54.  What  were  »uh*idie*,  tonnugt,  Andftoundage: 
and  what  became  of  the  last  two  rfi»fv#f  816,816. 

55.  Whot  is  called  the  alien**  duty  f  816. 

50.  What  is  the  exei*e  duhf,  and  wherein  doss 
it  differ  from  the  eu*tom*f  81K-820. 
i      57.  What  is  the  m/I  duigf  821. 

58.  What  is  the  duty  for  the  tmrriagv  e/ 
821. 
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69.  What  are  the  ttamp  dutietf  823. 

60.  What  is  the  duty  upon  houte*  and  window  f 
824,  825. 

61.  What  was  Aeor^A-moneyf  824. 

62.  What  is  the  duty  for  every  male  tervant  f 
825. 

63.  What  is  the  hackney-eoaeh  and  chair  duty  f 
825. 

64.  What  is  the  duty  on  offices  and  pentiont  t 
826. 

65.  How  is  the  revenue  first  and  principallj 
appropriated?  326. 

66.  What  is  the  nature  of  the  national  debt  f 
826.  827. 

67.  Into  what  three  principal  funds  are  the 
produces  of  the  several  taxes  consolidated  ?  829. 

68.  How  are  the  surpluses  of  ihcee  funds  dis- 
posed of?  330. 

69.  But  for  what  purpose  does  the  surplus  of 
the  aygregatt  fund  first  stand  mortgaged  by  par- 
liament? 331. 

70.  What  is  the  amount  of  his  present  ma- 
jest/s  <rin7 /i>r  ?  331. 

71.  What  are  the  expenses  defrayed  by  the 
eivU  list  f  332. 

72.  Has  the  power  of  the  crown,  upon  the 
whole,  been  weakened  or  strengthened  by  any 
transactions  in  the  last  century  7  834-887. 

CHAP.  IX.— 0/  Subordinate  Magistrates, 

1.  What  are  the  six  classes  of  subordinate  ma- 
gistrates of  the  most  general  use  and  authority  ? 
889. 

2.  What  is  the  sheriff ,  and  by  whom  is  he 
chosen  ?  339,  840. 

8.  In  what  one  county  does  the  office  of  sheriff 
still  continue  hereditary ;  and  in  what  one  in- 
stance is  the  inheritance  of  a  shrievalty  vested 
in  a  corporate  body  by  charter  9  340. 

4.  What  are  pocket  sheriff*  f  342. 

5.  What  is  the  duration  in  office  of  a  sheriff; 
how  can  his  office  be  determinc<l ;  but  what  does 
the  statute  1  Anne,  st.  1,  c.  8  enact  as  to  the  dura- 
tion in  office  of  all  officers  appointed  by  the  king; 
and  what  is  enacted  as  to  the  man  who  has  served 
the  office  of  sheriff  by  statute  1  Ric.  II.  c.  11  ? 
842,  343. 

6.  What  are  the  sheriff* s  four  powers  and  du- 
ties? 343. 

7.  What  does  he  do,  in  his  judicial  capacity  f 
843. 

8.  What  are  his  rank  and  duty  as  keeper  of  the 
king* s peace?  343. 

9.  What  is  he  bound  to  do  in  his  ministerial 
capacity?  344. 

10.  What  is  his  business  as  the  king*s  bailiff? 
844. 

11.  What  are  the  sheriff^ s  inferior  officers? 
845. 

12.  What  are  the  regulations  of  an  under- 
sheriff?  346. 

13.  What  two  classes  of  bailiffs  nre  there; 
and  what  are  the  duties  of  each  clasii  t  34'i. 

14.  What  is  the  businejis  of  gaulrrsf  :>46. 

15.  What  is  the  coroner;  how  many  coroners 
are  there  for  each  county;  and  by  whom  are 
they  chosen  1  346. 

1().   What  is  the  qualification  for  a  coroner, 
and  how  has  the  office  l>een  uhu9ed  1  347,  348. 
17.  What  is  the  duratiun  of  the  office?  348. 
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18.  What  are  ih.tjtididal  office  and  power  of 
a  coroner  ?  848. 

19.  What  ii  the  flitiiiiiterNil  offiee  of  a  €onmerf 
349. 

20.  What  is  the  autMrotularmmf  M9. 

21.  Who  are  cuHodet  or  coiutrvmiarM  p^eit^  fv- 
iule  officii?  849,860. 

22.  What  is  the  origin  of  the  msodemJusUm 
of  thepeaetf  861. 

23.  How  are  they  appointed  >  861. 

24.  Who  are  called  >t(«<MC!f  ^  the  fmonm,  tad 
why  are  they  so  called  ?  361. 

26.  What  are  the  number  and  qnaliiettioii 
of  these  yiwf lew  /  862,  858. 

26.  By  what  five  oansea  is  the  olliee  dctf^ 
minable?  868. 

27.  What  are  the  power,  ofioe,  and  daly  tf 
A  justice  of  the  peace?  868,  864. 

28.  What  two  sorUof  eoiwte6l«  are  there?  S5S. 

29.  By  whom  are  they  appointed  ?  855,  S36L 

80.  What  are  the  three  principal  dDtiet  of  all 
constables^.  866,  867. 

81.  By  whom  are  aurteywt  •/  tka  h^iiMp 
constituted?  867. 

82.  To  what  four  dntiea  has  the  atatute  lov 
reduced  their  offiee  ?  868. 

88.  What  is  the  origin  of  ovcrMcrt  ^tktpotrf 
859. 

84.  By  whom  are  thej  appointed,  and  vhn 
are  their  qualifications  T  860. 

85.  What  are  their  two  principal  oiSeei  sad 
duties?  860. 

86.  What  are  the  different  waye  in  which  ndi 
a  settlement  in  a  parish  as  will  entitle  a  pcnoa 
to  relief  flrom  the  oveneert  e^  tk€  poor  bi^  be 
gained?  868. 

87.  In  what  case  maj  a  person  be  remorfd  Vs 
his  own  parish,  and  by  whom  T  864. 

88.  What  is  thegrcAtcaoaeof  theinadeqvacy 
of  OUT  poor-laws?  866. 

CHAP.  X.— (y  tk€  PmpU.  wkHim  AUmM.  Dm- 

sflM,  or  Naiiom, 

1.  What  is  the  first  and  most  obriont  difima 
of  the  people?  866. 

2.  Yilitit  19  aitegiamee?  866. 
8.  What  itWbfeaUy?  867. 

4.  What  was  the  difference  between  mmpU  and 
liege  homage  ?  867. 

5.  For  what  reason,  with  ns  in  England.  eooM 
only  the  oath  of  ftoUty  be  tahen  to  a^crwr  UftiM^ 
and  not  that  of  allegietmee?  867. 

6.  What  is  the  present  oaik  ofaiUfionet?  868. 

7.  What  is  the  oath  of  st^trewtaqf?  868L 

8.  What  is  the  oaik  </  al^rmtiom  9  868. 

9.  By  whom  must  this  omtk  he  takes ;  aad  le 
whom  may  it  be  tendered  ?  868. 

10.  To  whom  nu^  the  omik  of  mOrgimet  bt 
tendered?  368. 

11.  Does  the  subject  owe  no  dliyMMfif  kt 
hsTe  taken  no  oath?  868,  868. 

12.  Into  what  two  sorts  or  species  is  all  stf^ 
giance,  both  ezprui  and  mpUed^  distinguished  bj 
iYie  law?  869. 

13  What  is  the  first  of  these  kinds  sT  sOr- 
giance?  3(i9. 

14.  Can  this  aiitgiimsf  be  put  off  \j  vaj  act 
of  the  liegeman?  869,  870. 

15.  What  is  the  second  of  theaa  kinds  of  WZr* 
gianee ;  and  when  dois  it  OMM  to  he  11   '  370. 
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I  it  treatom  for  any  subject  to  practise  any 
;ainit  the  erown  and  digniiy  of  a  uiurper, 
7  be  king  dtfaetof  870,  871. 
I  mlUgianf  held  to  be  applicable  further 
the /M>/i /tra/ capacity  of  the  kingf  871. 
^»  the  different  righta  of  nativei  and  o/iinu 
>nd  vith  their  different  degrees  of  duiff  f 

T  an  iilien  bom  purchase  lands  in  Bng- 

tio  is  entitled  to  them  ?  872. 

•  the  cajie  altered  if  the  propeKy  he  ao- 

w  personal  rttate  f  872. 

lay  an  alim  trade  or  work  for  himself  as 

icer  in  England  ?  372. 

[ay  an  alien  bring  an  action  or  make  a 

r2. 

f  hat  if  he  be  an  alien  enemy  f  872. 

Q  what  cases  is  one  bom  out  of  the  4rtii^'< 

ms  not  an  aUtn  but  a  native?  873. 

That  are  the  children  of  alienM  bom  in 

I?  873. 

That  is  a  denizen  t  374. 

'hat  are  his  privileges  ?  874. 

[ow  can  an  alien  be  naturalized  f  874. 

k'hat  are  the  incapacities  of  a  naturalised 

174. 

low  may  foreign  teamen  be  naturalised  f 

fow  may  foreign  Protectants  and  Jevs  re- 
T  serving  in  the  American  colonies  be  na- 
if 37:». 

rHAI\  \l—Of  the  Clergy. 

TO  how  many  kinds  are  the  p^ople^  whe- 

►nji,  d^nt2fnA,  «»r  ti(ifnr.n,  divisible?   370. 

hat  do***'  tlic  Wi»i"d  clergy  comprehend  in 

76. 

Kat  are  a  rUrgymans  exemptions  and  pri- 

.■Si  ♦.,    .i«  1  . 

\\%i  ar«*  hJM  di-nbilifioH  ?   377. 

hat  aro  \\w   oiplif    rnnk?*   and   degrees   in 

le  »n<i  ('Oh**!  if  lit  ion  of  reel f*uisttcal  polity  f 

whoTii  !<«  nn  itrrhhithop  or  hi.^hnp  electe<l : 
Hi  art"  ihe  forni!«  of  Mich  election??  377, 
). 
bat   are   the  power  and  authority  of  an 

op  f    3 HO. 

hat    i««    cJilU'd    the    archf>i.*hop'»    options? 

hat   are  the   privileges  of  the  Archbishop 

rrhunj  ■    3hl . 

That   are  tlie   power  and   authority  of  a 

ff»w     may     arrhhtfhi'prxm    and     bishoprics 
void'   :'>^2. 
k'hat  are  the  offjce!*  nf  f/ran  and  chapter  f 

low  are  ancient  and  modern  d^ans  elected? 

low  i«  the  rhnpfer  appointed?   3S3. 

low   may  tlranrrifs  and  prfhmds   become 

KS. 

I'hat  i«  \\\f  junji'lirftnn  of  an    archdcactn  ; 

whom  i*  he  appointed  ?  3k3. 

That  are  rural  dransf   3H4. 

That   ia  a  parson,  and  to  what   in  lie  en- 

SH4- 

rhat  is  an  appropriated  parsonage  ;  whence 

rigin  of  appropriations  ;   and  whose  con- 


sents ara  neeesMry  to  m§k9  ftn  y/ry  rirtion  f 
884,  886. 

20.  How  mmj  an  apprcprmtion  be  MTtrtd? 
886,886. 

21.  What  is  a  viear,  and  how  it  iko  dittitt- 
guiahed  froa  a/Mrsonf  888. 

22.  What  four  requisitoa  are  BooatMry  to  m 
parean  or  viear ;  what  Is  tho  qualifloatioii  to  bo 
admiUed  to  a  hentfiee  by  atotoio  18  k  14  Cor. 
II.  c.  4;  and  what  if  order$,  or  a  lieeMO  to 
preach,  bo  obtainod  by  monoj  or  oormpi  proo- 
Uoos?  888,889. 

28.  Upon  what  three  aooomito  may  tho  KsAi^ 
reftise  to  inatitaio  a  eUrk  to  o/Tsswiys  or  ttfeor- 
o^«r  889. 

24.  In  the  eaae  of  an  metiom  at  Im^,  hfoa|^ 
by  the  patron  against  the  bishop  for  revising  hit 
clsrk,  what  if  the  eaueo  be  of  a  tswmprml  Batare ; 
what  if  of  a  sptritmalf  and  what  if  it  be  aiiiiiit 
sufidens  m  KtsrmhiH  f  890. 

26.  What  ia  required  of  a  vieor,  upon  JRff^ 
tutiont  890. 

26.  What  ia  a  eeffafMm  to  a  hmsfhtf  891. 

27.  How  is  the  oeremony  of  mdustitm  per- 
formed? 891. 

28.  What  b  the  few  as  to  midmM  by  statiiU 
21  Hen.  VIII.  c.  18 ;  and  what  proTiaion  is  made 
for  rebuilding  or  repairing  pmrsonmpo  kausm  by 
statute  17  Geo.  III.  e.  68?  892. 

29.  By  wliat  ftTe  means  may  b  parson  or  ricar 
ceaae  to  be  so  ?  892. 

30.  Who,  by  statute  21  Hen.  VIII.,  are  en- 
titled to  hare  a  dispensation  ;  without  which  in 
what  case  cannot  two  ben^/Ues  be  held  together? 
892. 

31.  What  are  a  commmda  reimers  and  a  coai- 
menda  reripert  f  893. 

32.  What  is  a  curate?  893. 

83.  What  is  a  perpetual  euraey  ?  894. 
34.   What  are  churekw'ardens  f  894. 

36.  Hy  whom  are  they  appointed,  and  what 
are  their  powers  and  duties?  894. 

86.  How  are  parish  clerks  regarded  by  the 
common  law?  395. 

37.  By  whom  is  the  parish  cUrk  appointed  ? 
31*o. 

CH.\P.  XII.— 0/  the  CM  Stats, 

1.  Into  what  three  distinct  states  may  the  /wy 
part  of  hia  majesty's  subjects  be  dirided?  896. 

2.  What  does  the  first  of  these  states  include? 
39*». 

3.  Of  what  two  classes  does  it  consist  ?  898. 

4.  What  are  the  fiye  degrees  of  nobility  now 
in  use?  3im. 

r>.  What  is  the  origin  of  the  title  of  dukef 
3*»7. 

6.  What  18  the  origin  of  the  title  of  Mor^iMssf 
397. 

7.  What  is  the  origin  of  the  title  of  smHf 
39H. 

8.  What  is  the  origin  of  ihe  title  of  wiseomntf 
398. 

9.  What  is  the  origin  of  the  title  of  baromt 
398. 

H).  Is  the  right  of  peerage  territorial,  or  per- 
sonal? 399. 

11.   How  are  peere  now  created ;  and  what  art 
the  aereral  adrantages  of  both  modee  of 
tion?  400. 
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12.  "What  are  the  privilegeB  of  pe^rs,  exclusive 
of  their  capacity  as  memhen  of  parliament  and 
as  hereditary  counsellors  of  the  croumf  401,  4()2. 

18  In  what  cases  has  ti  peeress  a  right  to  be 
tried  hj  peers  f  401. 

14.  How  may  tipeer  lose  hie  nobility  f  402. 

16.  Into  what  eleyen  degrees  are  the  eommon- 
alty  divided  ?  408-407. 

16.  By  whom  was  the  order  of  the  garter  insti- 
tuted? 408. 

17.  What  is  a  knight  banneret;  and  in  what 
case  is  he  entitled  to  rank  before  the  younger 
tons  of  viscounts  f  408. 

18.  For  what  purpose  was  the  title  of  baronet 
instituted  ?  and  for  what  reason  have  all  baronets 
a  hand  gules  in  afield  argent  added  to  their  coatt 
408. 

19.  Why  are  knights  of  the  bath  so  called? 
404. 

20.  Whence  is  the  origin  of  a  knight  bachelor  f 
404. 

21.  yy ho  are  esquires  f  406. 

22.  Who  are  gentlemen  f  406. 
28.  Who  are  yeomm^  406. 

24.  What  are  the  rest  of  the  commonalty  f 
407. 

CHAP.    XIII.  — 0/   the  Military  and  Maritime 

States. 

1.  What  does  the  military  state  include?  408. 

2.  How  do  the  laws  and  constitution  of  this 
king<loin  look  upon  a  soldier?  408. 

'A.  Of  what  does  the  military  state,  by  the 
standing  constitutional  law,  consist?  412. 

4.  How  is  the  militia  of  each  county  raised 
nnd  (ifliccred ;  and  where  are  they  not  compel- 
lu))le  to  inarch?  412. 

i).  How  are  the  armies^  which  are  esteemed 
necessary  when  the  nation  is  engaged  in  war, 
to  be  looked  upon?  \V'\. 

6.  What  is  martial  lav^  according  to  Sir  Mat- 
thew Hale?  413. 

7.  If  a  limtenanf,  or  other  that  hath  commis- 
f^ion  of  martial  aiithorit If,  doth,  in  time  of  peace, 
execute  any  man  by  colour  of  martial  law,  what 
is  his  <'riine  by  majfua  mrtaf  41. 'J. 

H.  Wliat  doea  tlie  prtition  uf  right  moreover 
euart  as  to  nnldiers  and  martial  law?  41. *J. 

*.'.  What  dues  one  of  the  articles  of  the  6///  of 
rightu  say  as  to  standing  armimf  41 JJ. 

KK  In  what  case  are  standing  armits,  ipsofaeto^ 
disbanded  at  the  expinition  of  every  year?  414. 

11.  What  does  Baron  .Montesquieu  declare  to 
be  necessary  to  prevent  the  exreutire  potct-r  from 
beiiijr  able  to  oppress  by  its  armirn?  414. 

12.  How  are  our  armirx  jjovcrned?  414,  415. 
lo.   Wliat  reform  in  tlie  mutiny  act  does  the 

commentator  recommeml  ?  415.  4Ui. 

14.  Ibit  in  what  cases  lias  tlie  humanity  of  our 
standing  law*  put  solditrt  in  a  better  condition 
than  other  subjects?  417. 

1'*).  Of  what  does  the  maritime  state  consist? 
41S. 

1»>.  What  sre  called  the  laws  of  OUron^.  418. 

1 7.  How  has  the  law,  from  necessity,  provided 
for  the  supply  of  the  rutfal  nary  with  seamen? 
4VX 

IH.   How  is  it  proved  that  tlie  king  has  the 
power  of  impressing  seafaring  men  for  the  sea- 
service?  4iy,  420. 
660 


19.  Who  are  privileged  tnm.  being  impressti 
at  common  law  ?  420. 

20.  How  else  has  the  law  provided  for  the  in- 
crease of  seamen  and  manning  the  royoi  iui\  ? 
420. 

21.  How  18  the  navy  goTemed;  wherein  docs 
that  method  of  government  differ  from  that  of 
the  army ;  and  whence  is  it  most  probable  tte 
difference  arose?  420,  421. 

22.  What  are  the  priTilegea  eonfcrred  on  stA- 
ore?  421. 

CHAP.  XIV.— 0/  Maeter  and  StrmL 

1.  What  are  the  three  great  ^va/«  teoaosmctl 
relations  of  persons  f  422. 

2.  What  is  the  fourth  private  teotumkal  rds- 
tion  consequent  upon  the  failure  of  the  third  bj 
the  death  of  one  of  the  parties?  422. 

3.  Can  slavery  subsist  in  England  ?  42S.  424. 

4.  (^an  slavery  subsist  anywhere  consisicBtfy 
with  reason  and  the  principles  of  nmtmrwllaw: 
and  why  are  the  three  origins  of  the  right -f 
slavery  assigned  by  Justinian  bnUt  npos  (kite 
foundations?  428. 

T).  What  is  the  first  sort  of  servants  a^ov- 
ledged  by  the  laws  of  England?  42&. 

6.  If  the  hiring  of  such  servant  be  gvienl 
for  what  period  does  the  law  eonstrue  it  to  be? 
425. 

7.  Who  are  compellable  by  two  /mstitm  to  go 
out  to  service  in  husbandry,  or  certain  specific 
trades,  for  the  promotion  of  honest  iaduicn* 
425. 

8.  What  are  the  second  species  of  ssrrai^i 
called?  426. 

0.  Who  are  compellable  by  two /Mfins  to  uke 
the  children  of  poor  persons  as  e^prtnliees?  Hi- 

10.  What  are  the  third  species  of  sirwau, 
and  for  what  term  are  they  hired  ?  4:96. 

1 1.  How  are  they  regulated  ?  427. 

12.  What  is  the  fourth  species  of  wrrsalv.  be- 
ing rather  in  a  superior,  or  ministerial,  oipe- 
city?  427. 

].*).  What  does  a  person  gain  by  strwiet  f^xrs 
year,  or  apprentieeskip  under  indentmna?  427. 

14.  What  does  a  person  gain  by  sertiag  setm 
years  as  apprentice  to  a  trade  ?  427. 

1 5.  A  re  apprenticeships  requisite  for  fveiy  traJe 
and  for  trading  everywhere  ?  428. 

1(>.  Is  an  actual  apprentieeskip  to  a  trade  for 
seven  years  necessary  to  entitle  a  person  to  exer- 
cise that  trade?  428. 

17.  Blay  a  master,  or  maetei^s  wtfe^  ccrrKt  hii 
apftrentice  or  his  servant  f  428. 

18.  WhatifaterMmlaseaultUssMrfrrorbi* 
master's  wife?  428. 

10.  What  may  a  ma$ter  do  towards  oihcn  oi 
behalf  of  his  servant  ?  429. 

20.  What  does  the  law  call  SMuileMacvf  12^. 

21.  What  may  a  servant  do  towards  othen  oi 
behalf  of  his  master  f  429,  480. 

22.  In  what  case  is  the  master  answerable  for 
the  act  of  the  servant  f  429,  480 


CHAP.  XV.— 0/ 

1.  What  is  the  seeondjpriMfs 
tion  of  persons  f  488. 

2.  In  what  light  doM  tk« 
riagef  488. 
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5.  Wban  doM  tbe  law  allow  tbc  nunriagt  mn- 
Iran  lo  b«  ftKHl  ud  Tslld  r  448. 

4.  <»r  wfaM  iwo  MTt*  an  tli«  dlMbUKlM  to 
BOBtniet  mamoftt  4S1. 

6.  Ilov  da  tajumeml  m^aUmaM  tBttt  a  law^ 
-Mf*^  4X4. 

a.  WhM  an  ibe  diMbiUtlw  of  IkU  aMnr*  t 
1*4. 

T.  What  don  ibc  lUliita  82  Haa.  VII.  e.  IS 
ImIbtc  aa  lo  nMrrw^H  t  48A. 

5.  How  do  deii  duaiiUta  affaot  a  mrriMi  t 
I3&. 

U.  Whal  ia  lbs  Snl  of  Ui(M  JyW  *nMi(i'w> 
IWl. 

lU.   Whal  ia  lh>  aoeond  T  436. 

11.   What  ialhalhinlt  487. 

Ji.  To  vbal  panallj  U  thai  dtrfyman  Uablt 
rbo  mairiH  a  ruupic  ciihar  wilboul  pabUeatlon 
»r  fcamu  or  without  a  litnttt  487. 

13.  To  whal  prnallj  ia  b«  liable,  bj  alatnt* 
I  ft  6  Pb.  and  M,  c.  8,  wbo  narrlva  a  fenale 
Wtdtr  Ibe  a^  or  ■<it««n  jears  wlibout  eonaant 
rf  bar^onad  or  ^narAniuf  487. 

14.  What  MTMiiri  without  cowml  an  Told 
ij  (tatuta  -X  Ceo    11,  c.  33?  487,  488. 

15.  What  in  tho  fourth  legal  ineapacil;  lo 
roQtraet  mamagri  and  what  haa  the  Malula  16 
B«a.  II,   c.  8t>  provided  aa  to  ibia  ineapaciifT 
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III.  WbailaihalawaatodlaiBharhlBieW^M 
hy  inl/  f  441>,  4W). 

11.  Wbat  m».j  %pmm  do  te  ■«!«<  M  to 
pr«mfr,  Uwarda  athvrvT  4filX 

12.  la  what  OM  eaaa  «M>  tk*  law  liUriW* 
bMwaaa  s  parmt  ud  bk  aUW  la  ncM^  to  aAk 
cMwaf  4&1. 

13.  From  wbat  k  (k*  • 


1ft.  WbaBdowtkatpawM-MHaT  4H. 
16.  Whanea  do  iba  rfvliaa  of  cJUAva  to  tbair 
pamiU  ariaet  4At. 

IT.  Wbat  an  tboM  dnUaal  4M,  464. 

18.  Do  thaM  dutlM  oMoi  BpM  uy  mIiIi 
baiiaor  of  tba  parmi  t  464. 

19.  WboiaaiaMarWr  464. 

30.  Wb7  U  our  Uw  OB  tU*  b«Bd  Mpwio*  to 
Ibe  Roman*  4&5. 

•il.  What  ia  a  KTif  dt  MM 
by  whom  and  when  may  <l  h 

Tl.  If  a  aiaa  did,  and  bia  <niam  marrla*  aiaia 
ao  aooD  that,  by  tfaa  coune  of  aatara,  tba  ttaU 
of  which  >he  ahall  be  delirered  might  haie  baea 
begotten  by  eilhar  ihaa6aa<  whiob  akall  ba  tba 
tktid-tfatkirl  46T. 

•i%.  In  wbal  eaaea  ma;  MaUyw  boTB  dniinf 
trraUoC^  ba  hattmrdt  t  467. 

•H.  WhalialhedulyofjrcmKatotlnirtaifarJ 


Bue/oQt*4&l 


t  45«. 

•i:,.  What  ia  the  method  in  wbteb  the  BBflUli 
>w  proTidea  aiamroMnM  for  AatMnbr  46«. 

id.  What  are  the  righta  af  a  btturdt  469. 

'1'.  Wbal  ia  Iba  priBcipal  iaoapoclly  of  B 
atlardf  469. 

28.  IIowmaya(«>MrtfbamBdaJ«t(MMf«f  4M. 


ilHP   XVI,  — 0/  /'«' 


Wta,  atr  lb.  three  legal 
la   wbal   rau  may  the  c' 


Ctt.K?.  XVII.— 0/  OwrdMB  aW  Ward. 

-./^  by  Pla- 

ce againil 

iioK«fp»,«ui  m. 

■1.  Wbal  ia  Iba  Brat  apadaa  of  f  ardiaa  .-  Bad 

whi.  inthalfiiai-Juaf  4til, 

lay  opon 

lourT  444. 

dauQkirr  under  (he  age  of  aiitaaa  yaan,  wbo 

(hail  be  her  jaarAaa  r  4«l. 

1    Whal  and  who  la  the  aaeoad  apaoiat  tt 

'Ai/J. 

jmarrf-^-r  4«II. 

ier7«l  pri- 

<n«rd,.tn,itp  de»ol*e  till  tba  Mwr  ia  prewMad 

14C., 

<u  ],»T,  .uAcient  dlarrtHioB  to  cbooaa  hia  owa 

•  481.  < 
).   Whai   la  the   fourth   apadaa  of  , 
■  may  il  be  appoinled  ;   and  who  fll^  aeaaf* 
'  appuintnant  t  481. 

r.  What  ara  tba  powar  Bad  iBelfwa«l*Myc< 
aardioB  and  nntr  4«2. 
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8.  What  it)  the  guardian  bound  ta  do  when  the 
uard  comes  of  age  ?  4(>3. 

9.  Under  whose  control  are  guardian*  f  4C8. 

10.  What  are  the  different  ages  at  which  mate 
%,nd  ftmaie  are  competent  to  different  purposes? 
403. 

11.  On  what  day  is  the  full  age  of  male  and 
female  completed  ?  4(>3. 

12.  How  can  an  in/ant  be  sued?  464. 
18.  llow  can  he  sue?  404. 

14.  At  what  age  may  an  in/ant  be  capitally 
punished  f  404. 

15.  What  if  an  in/ant  neglect  to  demand  his 
right?  465. 

16.  What  estates  may  an  in/ant  alicne?  465. 

17.  What  legal  act  may  an  in/ant  do?  405. 

18.  How  may  an  in/ant  purchase  lands?  466. 

19.  What  deed  can  an  infant  make  which  is 
not  afterwards  Toidable  ?  460. 

20.  How  may  an  infant  bind  himself  by  con- 
tract f  466. 

CHAP.  XVIII.— 0/  Corporation*. 

1.  What  are  bodies  politic,  bodies  corporate,  or 
corporations;  and  for  what  purpose  are  they 
constituted?  407. 

2.  What  is  the  first  division  of  corporations  f 
469. 

8.  How  are  these  incorporations  again  divided  ? 
470. 

4.  Of  what  two  sorts  are  lay  corporations  f 
470. 

5.  What  is  absolutely  necessary  to  the  erec- 
tion of  a  corporation  t  472. 

6.  In  what  sort  of  corporations  is  the  king's 
implied  consent  to  be  found  ?  472. 

7.  What  are  the  two  methods  by  which  the 
king's  consent  is  given  ?  478. 

8.  What  is  necessary  to  the  very  being  of  a 
corporation  f  475. 

9.  What  are  the  five  powers  incident  to  all 
corporations?  475,  470. 

10.  What  are  those  privileges  and  disabilities 
that  attend  aggregate  corporations  and  are  not 
applicable  to  such  as  are  sole  f  470,  477. 

11.  M:iy  either  kind  of  corporation  take  goods 
and  chattels  for  the  benefit  of  themselves  and 
their  successors  ?  477. 


12.  Who  have  the  right  to  pve  fare  to  ndt- 
siastical  and  eleemosynary  foundation*  f  477. 

18.  What  acts  can  aggregate  corpormHons,  thti 
have  by  their  constitution  a  keeul,  do  during  tk» 
vacancy  of  the  headship  f  478. 

14.  In  aggregate  corporation*  what  dctcrmincf 
the  act  of  the  whole  body  /  and  what  is  enacted 
by  statute  88  Hen.  VUI.  c.  27  aa  to  any  privsic 
statutes  madeby/oifiu/er«  of  corporation*  in  ^erv 
gation  of  the  common  law  in  this  jiattkuUr! 
478. 

15.  How  do  the  statutes  of  mortmain  effect 
corporation*?  479. 

16.  What  is  the  general  duty  of  eerporatioMf 
480. 

17.  How  is  this  doty  enforced?  480. 

18.  Who  is  the  visitor  of  eedensutkal  cerfo- 
ration*?  480. 

19.  Who  is  the  visitor  of  low  eormonliemf 
480. 

20.  What  does  the  law  menn  bj  the  dittiactioa 
of  fundatio  incipien*  and  fundatio  perjkims ;  tad 
why  is  the  king  the  visitor  of  all  lay  cent  esffo- 
ration*,  and  the  endower  tho  Tintor  of  all  i«y 
eleemoeynary  onfBl  481. 

21.  Where  shall  the  king  ezereifle  this  kii  ju- 
risdiction? 481. 

22.  May  there  not  be  another  Tisitor  of  lay 
eleemo*ynary  corporation*  ihan  th^  founder?  4tC 

28.  What  has  been  long  held  m  to  the  rtNtatev 
of  ho*pUal*,  ^ritual  and  lay ;  what  does  the  sta- 
tute 14  Elis.  c.  6  direct  on  the  aul^ieet;  aad  bj 
whom  are  all  the  hoapiiai*  founded  by  the  natnic 
89  Elii.  0.  6  to  be  virited?  482. 

24.  Are  coUege*  toy  or  §e^hma§Htai  etryere- 
tion*?  483. 

25.  To  whom  do  the  landa  nnd  ttiwtnti  of  s 
corporation  revert  upon  ita  diMolmion  ?  481 

26.  What  becomes  of  iho  torpaewtion**  debu 
upon  its  dissolution  ?  484. 

27.  By  what  four  methods  amj  n  tmpmwhi* 
be  dissolved  ?  485. 

28.  Whatisanifi/brMalMiiuiflMtart^evniro/ 
quo  warranto;  and  when  may  it  Jm  brsufhs? 
485. 

29.  What  U  enaeted  m  to  the/^ifliiweftht 
city  of  London?  486. 

80.  What  is  provided  agmiut  lh«  ihiitmini 
of  corporation*?  486. 


BOOK  II.-OP  THE  RIGHTS  OF  THINGS. 


CHAP.  I.— 0/  Property  in  General 

1.  WuAT  do  the  writers  on  natural  law  style 
those  rights  which  a  man  may  acquire  in  and  to 
such  external  things  as  are  unconnected  with 
his  person?  1. 

2.  In  what  has  all  dominion  over  external 
things  its  original?  2. 

8.  In  thdse  times  when  all  things  were  in  com- 
mon among  men,  what  first  gave  to  one  man  a 
transient  property  in  the  use  of  a  thing  ?  8. 

4.  What  circumstances  muHt  soon  have  pointed 
out  the  necessity  of  appropriating  to  individuals 
not  the  immediate  use  only,  but  the  substance,  of 
the  thing  to  be  used;  and  how  munt  that  pro- 
perty have  been  originally  acquired  ?  4-9. 

5.  What  was  the  origin  of  conveyances,  vriilt, 
heirships,  and  escheats?  9-18. 

(M2 


6.  But  are  there  not  boom  few  tUigi  which 
are  capable  only  of  a  tmnaicnt  Muftwiteij  pro- 
perty,  and  whioh  muai  therefore  Mill  nmaiu  ia 
common?  14. 

7.  And  are  there  not  other  tUngi  in  wUdh  s 
permanent  property  m»ay  aubeiat,  nnd  which  yci 
would  be  frequently  found  witkoal  n  yMciiioi 
had  not  the  law  prorided  a  remedj  for  this  ia- 
convenience?  14,  16. 

CHAP.  II.— (y  BmiPmp^f  mOH.  ^  C^ 
ppftai  Sat99tiamaat9» 

1.  What  are  the  ot^nU  vf 
perty,  as  contradistingniaiied 

2.  Into  wliat  two  kanda  are 
of  England,  distributed?  16u 

8.  Whatiatbe 
first  kind  of  thim§99  16L 


erpto- 
katr  1«L 
bjlheimr 
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4.  Wliat  of  ih«  MomidT  16. 

6.  Of  what  three  lorU  or  kinds  ar«  thinpt  rial 
funallj  mM  to  ooBsiiif  16. 

6.  What  if  a  UnemmU  ia  law  T  17. 

7.  How  doM  Sir  Edward  Coke  define  a  A«r#- 
diimmmif  17. 

8.  Does  either  of  theee  kinda  of  thm^i  nal  is. 
«ilnde  the  other  T  17. 

9.  Of  what  two  kinda  are  kertdiUmmU ;  and 
•f  what  do  each  of  thoee  kinda  eonaiat  f  17. 

10.  Under  what  general  denomination  maj  all 
eeryorta/  keredUamunU  be  comprehended?  17. 

11.  If  I  coDTej  the  landf  doth  the  HmditM 
■pen  it  paas  with  it?  18. 

12.  How  if  water  considered  in  law;  and  bj 
what  description  must  an  aeti&m  be  broagki  to 
recoTer  it?  18. 

13.  What  extent  hath  Uttd,  in  its  legal  aigBi- 
ieation.  upwards  and  downwards  ?  18. 

14.  What  passes  in  law  bj  a  grant  of  wat^rl 
19. 

CHAP.  III.— 0/  Imeorporiol  HtrtdUamenU. 

1.  What  is  an  mcorponai  ktrmUtmmmUf  20. 

2.  Of  what  ten  sorts  do  ineorponal  JUrtdila 
«wii<«  principally  consist  ?  21. 

5.  What  U  an  advowtonf  21. 

4.  What  is  the  difference  between  an  a^soiMOfli 
mfprndant  and  an  advowson  m  gro—  f  22. 

5.  What  is  an  wdrowson  presmtative  f  22. 

6.  What  id  an  advowson  coUativef  22. 

7.  What  ia  an  aclTowiMn  donative  f  23. 

8.  What  are  tithes^  whether  predial,  mixed,  or 
prr»onalf  24. 

9.  To  whom  are  they  due?  28. 

10.  By  what  two  means  may  lands  be  dis- 
charged from  the  payment  of  titheef  28. 

11.  What  is  a  real  compotition  ;  and  by  what 
means  h%8  it  grown  into  desuetude  ?  28,  29. 

12.  What  is  a  modus  decimandi,  or  modus  only, 
as  it  is  called?  29. 

13.  What  six  rules  must  be  obserTcd  to  make 
tlie  modvs  good  and  sufficient  ?  80. 

14.  What  is  a  rank  moduil  30. 

15.  What  is  a  prescription  ds  non  decimendof 
31. 

16.  Who  are  personally  entitled  to  the  pri- 
Ttlege  of  being  discharged  from  the  payment  of 

tttktMt    31. 

17.  From  what  original  hare  sprung  all  the 
lands  which,  being  in  lay  hands,  do  at  present 
claim  to  be  ttthe-frte  f  32. 

18.  What  is  right  of  common  f  32. 

19.  Of  what  four  sorts  does  common  chiefly 
eonaiat  ?  32. 

20.  What  is  common  of  pasture ;  and  of  what 
four  speciea  doea  it  consist  ?  32. 

21.  What  is  commun  appendant?  33. 

22.  What  is  common  appurtenant?  33. 

2.'{.   What  ia  common  because  of  vicinage  f  83. 

24.    What  is  common  tn  gross?  84. 

2A.  What  is  called  a  lord  of  a  manor's  op- 
prortng  ?  84. 

'Ih.   What  is  common  of  piscary?  34. 

27.   What  is  common  of  turbary  ?  34. 

2^.  What  is  common  of  estovers  or  botes? 
36 

29.  What  is  right  of  way ;  and  on  what  three 
»Bs  may  it  be  grounded  ?  35,  36. 

8U.  Upon  what  principle  of  law,  when  a  man 


granta  ma  a  plaea  of  ground  in  Um  middla  of 
hia  field,  doea  ha  at  the  aama  tioM  Ueitlj  mmI 
impUedly  giTS  ma  a  «^  to  eona  at  UT  86. 

31.  Whatara^loM/  86. 

82.  What  ara  igmHeif  87. 

88.  What  are/fMcAtNi  or  Ubertim  9  87. 

84.  Wharaia  do  a  >refl,  a  tkam,  aad  a  pmtk 
differ?  88. 

86.  What  ia  %/rm  wmrmt  9^  80. 

86.  How  oomaa  U  to  paaa  tJM*  a  bmi  mi  Ua 
heira  hafe  aomaiimaa/VM  mwrretk  ovat 
ground?  89. 

87.  What  ia  a  frm  /sAsry  ;  and  1^  what 
the  making  grmUt  of  aneli  a  ftnaahiaa  ptokibi tad  ? 
89. 

88.  Wharaia  doaa  a  >Wf  /dUry  diiar  ftroA  a 
fSMraionaaad  a  asaimsii  ^  pimtmjff  89»  401 

89.  What  ara  ssrsdbw  f  4a 

40.  What  ia  aa  awwaii^;  and  wkaraim  doaa  ift 
differ  from  a  temt  tkarfsif  401 

41.  What  are  rmlf/  41. 

42.  What  are  tliafMVfaqiiiiilaa  la  a  real  f4L 
48.  What  are  tha  ihraa  aianiiar  of  fmIs  al 

oommon  law  ?  41. 
44.  What  U  fMl-airfWf  f  42. 
46.  What  ia  rmU'€kmrg$f  42. 

46.  Whatiareamdty  42. 

47.  What  ara  rmto  ^  emmef  41 

48.  What  ara  cke^-rmUet  42. 

49.  What  ara  fwit^remut  42. 

60.  What  were  anciently  called  vAtte-rtalt  or 
blanch  farms^  redihss  mlU,  in  oontradiatinction  to 
reditus  nigri  or  blaek'mmU  f  42. 

51.  WhatUrae4(r«N«f  48. 

^'2.  What  IB  m  fee-farm  remit  4S, 

63.  Where  and  when  ia  remi  regolarlj  daa  aad 
payable?  43. 

CHAP.  IV.— 0/  the  F^odml  ageimm, 

1.  Whbxci  is  the  origin  of  the  oonstitutioa 
of  feuds?  45. 

2.  What  wtTfi feuds?  45. 

3.  Upon  what  condition  were  they  bald ;  aad 
what  was  the  nature  of  the  feodal  ooastitotioa  T 
46. 

4.  At  about  what  time  waa  tha  feodml  politj 
receired  in  England?  48. 

5.  Into  what  historical  mistake  bava  maaj 
writers  been  led  by  not  understanding  tk^  feodml 
acceptation  of  the  word  conquest  f  48. 

6.  Upon  the  introduction  of  the/soM  ay  stem 
into  England,  what  became  the  ftiadamaatal 
maxim  and  necessary  principle  of  our  EngUab 
tenures?  51. 

7.  How  was  i\i9  feodml  system  affeetad  by  kiag 
Henry  l.'s  charter?  52. 

8.  How  by  that  of  king  Joba,  eoafinaed  bj 
his  son  Hen.  III.  ?  52. 

9.  What  were  the  grantor  and  graatae  of  a 
feud  respectiTely  called  ?  53. 

10.  What  waa  the  oaramoay  of  graatiag  a 
feud?  53. 

11.  What  were  the  oatba  of fomltg  and  komofs  9 
53,  64. 

12.  What  was  the  twofold  nature  of  the  feud- 
atory's »mhce  or  emit?  54. 

13.  Why  were  the  feudatoriaa  diaiiaguiabad 
by  the  appellation  of  pmree  ernrhe  or  emrim?  64. 

14.  How  wr9femde  haraditary?  66.  66. 

15.  Why  oould  aaitbar  tba  Urd  aor  Iba 
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aliene  their  estates  without  the  consent  of  each 
other?  57. 

16.  Whence  CBmeftodal  tenures  to  be  diTidcd 
into  feodal  propria  et  impropria ;  and  what  was 
the  difference  between  such  feudt  f  57,  58. 

CHAP.  V.  Of  the  Ancient  Englith  Tenuree, 

1.  WiiT  are  the  words  tenement j  tenants  and 
tenure  bo  uniTersallj  applied  in  speaking  of  all 
the  real  property  of  the  kingdom  7  59. 

2.  Who  is  the  lord  paramount  of  England? 
69. 

8.  Who  were  called  tenants  paravail  f  60. 

4.  Who  were  called  tenants  in  rapitef  60. 

6.  Of  what  two  kinds,  in  respect  of  their 
quality,  were  the  services  that  were  due  on  ac- 
count of  the  four  principal  species  of  lay  tenure, 
to  which  all  other  tenures  that  subsisted  among 
our  ancestors  may  be  reduced  ?  <H). 

6.  Of  what  two  kinds  were  they  in  respect  of 
their  quantity  and  the  time  of  exacting  them  ? 
60. 

7.  What  were  free  scnrices  ?  60. 

8.  What  were  base  services?  til. 

9.  What  were  the  certain  serriccs?  61. 

10.  What  were  the  unc^tain  serriccs  ?  61. 

11.  What,  according  to  Bracton,  were  these 
four  principal  species  of  lay-tenure,  to  which  all 
other  tenures  that  subsisted  among  our  ancestors 
may  be  reduced  ?  61 ,  (\2. 

12.  What  constituted  a  tenure  by  knight-serviee, 
and  what  was  the  service  f  62. 

13.  What  was  this  tenant's  reditus,  his  rent  or 
service,  for  the  land  he  claimed  to  hold?  62. 

14.  What  were  the  seven  fruits  and  conse- 
quences inseparably  incident  to  this  tenure?  (»3. 

15.  What  were  the  three  principal  aids  which 
were  taken  by  the  lord  of  this  tenant  9  63. 

16.  What  did  king  John's  magna  carta  ordain 
as  to  aidtf  64. 

17.  What  did  the  statute  called  confirmatio 
ehartarum  ordain  as  to  aith  9  64. 

18.  What  did  the  statute  of  Westminster  fix  as 
to  aids  9  65. 

19.  What  was  relief  and  how  was  it  com- 
poundcii  for  ?  65,  66. 

20.  ythat  ffHB  primer  seisin  9  66. 

21.  What  was  wardship  9  67. 

22.  What  was  /ii'<77/  or  ousterUmain  9  68. 
28.  What  was  an  inquisitio  post  mortem  9  68. 

24.  Who  was  compelled  to  receive  the  order 
of  knighthood  or  to  pay  tkjine  to  the  king  9  69. 

25.  What  was  the  right  of  marriage  {marita- 
gium,  as  contradistinguished  from  matrimonium)  9 
70. 

26.  What  were  fines  upon  alienation  9  71. 

27.  What  was  an  attornmrnt  9  72. 

28.  What  was  escheat?  72. 

29.  What  was  the  tenure  by  grand  seryeantg, 
per  magnum  serntium9  78. 

80.  What  was  tenure  by  eomage9  74. 

31.  What  was  tenure  by  scut  age,  or  escuage, 
aerpitium  scuti9  74. 

32.  What  did  magna  carta  declare  as  to  scutage  9 
74. 

88.  By  what  means  were  all  the  advantages 
of  the  feodal  constitution  destroyed?  75. 
^  84.  To  whom  do  we  owe  the  plan  for  the  abo- 
lition of  the  feodal  system?  76,  77. 

86.  What  actually  gave  it  its  death-blow  ?  77. 
664 


CHAP.  YL~0/  tk€  Modem  EngUek  Ttnurm. 

1 .  What,  in  its  most  general  and  Mlenrive  iig> 
nification,  is  socage^  to  which  all  tenures,  exetpt 
frankalmoign,  grtmd  eer^mntp,  and  eopifkold,  wcrt 
reduced  upon  the  abolition  of  the  feodal  aysicBt 
78,  79. 

2.  Of  what  two  sorts  is  tocmge  f  79. 

8.  Whatistheetymologjof  thevord?  80,81. 

4.  Does/rM  and  eomwum  9oea^  tenure  reaaia 
in  any  part  of  England  to  this  day ;  and  wkat 
people^s  liberty  does  that  remnant  proTe  soeefs 
to  have  been  ?  81. 

5.  Since  the  eertainty  of  its  eenrieee  is  th« 
grand  criterion  of  eoeeiget  what  will  this  spcdif 
of  tenure  include  f  81. 

6.  '^I'hAiupetit-eefyeantyf  82. 

7.  What  is  tenure  in  buSr^sifef  82. 

8.  What  U  the  eustom  of  bom^k-Engliakt 
88. 

9.  What  are  the  four  distinguishing  propeititt 
of  tenure  in  gavelkind  f  84. 

10.  In  what  points  does  tmure  in  free  eeetft 
partake  of  the  feodal  nature  t  86-^9. 

11.  But  wherein  did  the  woemge  and  the/wM 
tenures  widely  differ  as  to  mrme$^  reUrf,  wvdikf, 
and  marriage  9  86-89. 

12.  When  was  ihtfeoded  temmn  abolished  isd 
sunk  into  the  socage  f  89. 

18.  What  species  of  our  modem  fflmnt  ku 
arisen  fW>m^aire  friUenmgef  90. 

14.  What  is  a  manor  f  90. 

15.  What  was  the  differenoe  between  AsdNmi 
Andfoih4andf  90. 

16.  What  is  a  court-haron;  and  what  hspfcsi 
if  the  number  of  suitors  should  not  be  enfteicBi 
to  make  a  Jury  of  two  f  90,  91. 

17.  What  is  an  honour  f  91. 

18.  What  did  the  82d  chapter  of  aifiM  ewft, 
9  Hen.  III.,  and  the  etatute  of  Weatmmaier,  de- 
clare as  to  all  sales  or  feoffments  of  land ;  tad 
what  is  now  therefore  essential  to  a  manor  t  M, 
92. 

19.  What  werejwre  riUciiw;  and  of  whattvs 
classes?  92-94. 

20.  What  was  a  nei/kf  94. 

21.  In  case  of  a  marriage  bet 
and  a  neife,  or  a  vQiem  and  a 
the  issue /fvf  or  viUeinf  94. 

22.  WhycouldnotabastardbebonaidMif 
94. 

28.  In  what  eases  had  the  vdfam  rsme^;  H 

law  against  (he  lordt  94. 
24.  How  might  a  miiem  be  OBlkandilocd?  9i 
26.  What  was  implied  mmnummmnm  ^  94.  9& 
26.  How  came  miUine  to  be  oaUed  fMMtilf 

copy  of  eourt-roUf  96. 
27.' How  did  eiUcn^fv  dwUM  and  fUl?  «, 

96. 

28.  From  what  has  been  prenlacd,  what  two 
indispensableprinciples  of  eopjboM  tenure  ■■/ 
we  collect  ?  97. 

29.  In  what  degree  huTe  the  cuilemt  of  ■!•- 
nors  superseded  the  will  of  the  Isrrf f  97. 

80.  What  four  fhiiu  and  appendages  has  a 
copyhold  tenure,  whether  of  inbcrHance  or  for 
life,  in  common  with/Wf  tamrw/  97. 

81.  What  three  besides  has  a  eeffkOdf  97. 

82.  What  is  a  herioif  97. 

88.  What  is  MfdU^p  in  SMftsWMMmf  98. 
84.  Whatareinsif  aadwialkMaahwde- 


a/psnMs 
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eUred  to  b«  Ui«  mlimahim  of  their  ABoimtT 

36.  WhAt  wmo  friwiUg^  mttm^gt  or  wHUm  99- 
f  99. 

M.  WhAt  tpeolM  of  oar  modom  iemiret  hM 
AriAea  from  this  AiioioBt  obo  ?  99. 

37.  Of  what  does  andmt  demisnt  eonsiet?  99. 

88.  WhAt  immoBitioi  hAV«  tmtmrts  of  tmemU 
dtmuamt  f  and  ia  whAt  do  Uadf  holden  by  this 
Icnirrt  diffsr  from  eonmon  topphUdif  99-101. 

89.  To  what  two  opoeiot  tro  aU  fay  tmmtu 
BOW  IB  effeet  rodaoodf  101. 

40.  What  if  that  Unurt  of  A  ^nnimml  BBtoro 
which  was  reaenrod  bj  tho  iUtato  of  ChArloi  II.  T 
101. 

41.  To  what  urvkeM  onlj  aro  tho  holdort  of 
lAoda  ander  this  tmuf  liAble?  101,  102. 

42.  WbereiB  did  this  /«ii«r«  mAtoriAllj  diffor 
from  what  waaea)lodtoiiirc63f^MWMMrv*Mf  102. 

43.  Caa  lands  be  gifOB  to  be  held  bj  this 
Ummrt  bow  t  102. 

CHAP.  TIL— O/  Frmkold  BUaiM  of  InkmiUmee. 

1.  What  does  ad  eatau  ia  lAads,  teaemeats, 
aad  hereditaments  signify  ?  108. 

2.  To  ascertain  this  signilleation  with  proper 
Aocuraej,  in  what  threefold  fiew  may  ettatm  bo 
considered?  108. 

3.  What  is  the  primary  dirision  of  estate*  with 
regard  to  their  quantity  of  interest?  104. 

4.  How  does  the  commentator  define  an  estate 
of  jreehoUif  104. 

5.  What  is  the  twofold  nature  of  estates  of 
frethold  (thut»  understood)?    1(>4. 

fj.  Into  what  two  species  are  estates  of  freehold 
of  the  former  nature  again  divided?  104. 

7.  Who  is  tenant  'in  fee  simple  or  tenant  in  fee  f 
VM. 

t<.  What,  and  in  contradistinction  to  what,  is 
the  true  meaning  of  the  wordyW  /  104,  105. 

9.  By  what  words  du  we,  in  the  most  solemn 
art*  of  law,  express  the  highest  estate  that  any 
•abject  can  hare?   lt>6. 

In.  Id  contradistinction  to  what  has  the  word 
fre  the  aiiljunct  of  siuiplr  annexe<l  to  it  ?   100. 

11.  Of  what  species  of  hereditaments  can  a 
man  nut  be  said  to  be  seised  is  his  dbmisnb 
cj  of  fee  f  HW,  1(»7. 

12.  What  word  is  necessary,  in  the  grant  or 
domafion,  in  order  to  make  hfee  or  inMeritaneef 
1U7.  1<»8. 

13.  But  by  what  fire  exceptions  is  this  rule 
BOW  softened  ?  108,  100. 

14.  Into  what  two  sorts  may  we  divide  limited 
/**•/  KW. 

].'>.   What  is  a  base  or  queUifirdfeef  109. 

16.  What  was  a  conditional  fee  at  the  common 
law?   110. 

17.  What  did  our  ancestors  hold  with  regard 
to  the  condition  annexed  to  such  a/f<'?  110.  111. 

18.  But  what  if  the  tenant  did  not  in  fact 
aliens  the  land,  and  if  then  both  the  tenant  and 
the  usuf  die<lT   111. 

19.  What  did  the  statute  of  Westminster  the 
seermd  (commonly  called  the  statute  lir  donis  eon- 
da»onai%f*Hs)  enact  as  to  eond»fionai  feesf  112. 

2*^  Whence  is  the  origin  of  fee-tail  and  rever- 
sumf   112. 

21.  What  things  may,  and  what  may  not,  be 
mtmled  uader  the  statute  de  donis  ?  113. 


22.  What  is  tho  trit  dtrlaloB  of  Iho  mwbI 
species  of  ettmtm  tmlf  118. 

28.  WhAtislmlfiiiM/f  118. 

24.  WhAt  U  taU  spoeMf  118,  114. 
26.  By  whAt  distiaotioa  are  sHatsf  in  §m§nd 
aad  special  tad  farther  dlTonttod  f  114. 

26.  WhAtwordisB>oiMiffyto»BkoA>»4agf 
114,  116. 

27.  Isthereaot  aaotheripooloBof  enfsiMsK 
lalst,  BOW  crowB  o«t  of  aso,  b«l  Btill  eapaUo  of 
sabsistiag  la  law  T  116. 

2a  What  is  this  deftaod  to  bof  116. 

29.  What  Are  the  four  meuUmit  to  a  Iwswsy  la 
tail  aador  the  HmtMi$  ^  Wmtmmmm  tk9  mcmdf 
116,  116. 

80.  What  aad  whoa  was  doelared  tho  int  nf- 
ftoieat  &ar  of  AB  cetels  taUf  116,  117. 

81.  CAa  aa  cttels  tail  bo  fbrfoUod  to  tho  Usg 
apoa  ABj  ooBTietioa  of  high  troaooat  117,  llC 


82.  Do  iMMf  BMdo  bj  iMaato  ia  faaUad  Ika 
irnminUtUf  118. 

88.  What  eoBftmeUoa  waa  Ml  apoit  tlio  iUp 
tute  of  fmts  by  tho  otatato  82  Boa.  TIIL  a.  861 
118. 

84.  What  ezeeptioas  wore  BMdo  by  this  •!»• 
tuta  AS  to /IMS,  ABd  by  tho  otatuu  84  4  88  Hoa. 
VIII.  e.  20  AS  to  cesusoa  rtowwimf  118,  119. 

86.  Of  whAt  dobU  are  sHatsf  fatf  Uablo  to 
the  paynieat  7  1 19. 

86.  What  AppoiatAMBt  of  laads  tmimUi  by 
tenant  in  taU  is  good  without  fens  or  rseoptfff 
119. 

37.  What  difference  is  there,  thoa,  betwoea  the 
present  estates  tail  and  the  old  eomditiamai  fsm 
after  the  condition  was  performed  t  1 19. 

CHAP.  VIII.— 0/  Drsehotds  not  of  Inksmmneo. 

1.  Or  whAt  two  species  Are  each  sstaiss  of 
freehold  as  are  not  of  mAfrt^sner,  but /or  l^e  oaly  T 

120. 

2.  In  what  two  ways  msy  ab  ssiaU  of  the  ftrol 
species  be  created?  120,  121. 

3.  What  is  a  tenant /wr  amter  visf  120. 

4.  Against  whom  (with  what  exeoptioa)  dooi 
the  law  say  that  all  grants  are  to  be  tAkea  moot 
strongly?  121. 

5.  .Are  there  not  some  estates  for  Ujs  whiok 
may  determine  before  the  Itfs  expires?  121. 

t>.  Why,  in  eonreyancea,  is  the  graat  nsaally 
made  **for  the  term  of  a  aiaa's  n&tmmt  lifo'*t 
121. 

7.  What  are  the  two  principal  meidemt  to  all 
estates  for  life  f  122. 

8.  yfhAt\rt  embUments f  122. 

9.  Who  is  a  eestwf  fue  wisf  128. 

10.  When  is  a  tenant  for  kfs  aot  oatitlod  lo 
emblements  f  123. 

11.  .\ re  the  adTanlagee  of  emblewumti  eztoadod 
to  the  parochial  clergy  ?  123. 

12.  What  tnndents  have  uneler-tetmnts  or  teutao 
of  estates  for  life  abofe  their  Imsorst  128.  124. 

13.  What  is*  the  estate  for  life  (of  the 
species  of  such  estates)  of  a  temant  m  tmi  after ^ 
ti&i/i/y  of  issue  exttnetf   124. 

14.  By  what  only  Is  a  possibility  of  issue  ex- 
tinct in  law  ?  126. 

15.  Wherein  does  this  M/a/^  partake  both  of  aa 
estate-tad  and  an  estate  for  Itfef  126,  126. 

Ki.  What  is  a  /<iMm<y  Ay  tka  tmim§  ^ 
land  J  120. 


ANALYSIS  OF 


17.  Wbat  four  requisites  are  necessary  to 
make  a  tenancy  by  the  curtesy  f  127. 

18.  What  does  the  husband  become  by  the 
birth  of  the  child;  and  what  is  he  not  till  the 
death  of  the  vtfef  127,  128. 

19.  What  is  a  tenancy  in  doverf  129. 

20.  Who  may  and  may  not  be  endotcedf  130. 

21.  What  crimes  of  the  husband  bar  the  wif^s 
doverf  180,  181. 

22.  Of  what  may  and  may  not  a  wife  be  en- 
dovedf  131. 

23.  Upon  what  principle  are  all  endowments 
made?  131. 

24.  How  long  must  the  husband  be  seised  of 
land  in  order  to  entitle  the  widow  to  dower  f  132. 

25.  What  is  usually  culled  the  widow* s  free- 
benehf  182. 

20.  What  are  the  four  species  of  dower  now 
subsisting?  182,  188. 

27.  Of  what  part  of  his  lands  might  a  hus- 
band endow  his  wife  ad  ostium  ecclexitef  188-136. 

28.  What  is  now  the  only  usual  species  of  en- 
dowmtntf  185. 

29.  What  is  called  the  widow's  quarantine  f 
185. 

80.  What  is  a  wrU  qf  admeasurement  of  dower  f 
136. 

81.  How  may  dower  be  barred  or  prevented? 
13«,  187. 

82.  How  is  a/oiWi/re  defined  by  Sir  Edward 
Coke?  187. 

88.  What  did  the  statute  of  uses  provide  as  to 
barring  a  w\fe  of  dower  f  187,  138. 

84.  What  four  requisites  must  be  punctually 
obsenred  to  make  ayoin^ure  good?  188. 

85.  What  if  the  jointure  be  made  to  the  wife 
after  marriage  ?  188. 

36.  What  if  the  jointress  be  evicted  of  her 
jointure  on  account  of  its  being  made  on  a  bad 
Utle?  188. 

87.  What  are  the  comparative  advantages  of 
situation  between  tenant  in  dower  smd  jointresses? 
188,  139. 

CHAP.  IX.— 0/  Estates  less  than  Freehold, 

1.  What  arc  the  three  sorts  of  estate*  less  than 
freehold  f  140. 

2.  What  is  an  estate  for  years  f  140. 
8.  What  is  a  month  in  law  1  141. 

4.  What  is  a  lease  for  a  twelvemonth  f  141. 

5.  How  many  hours  docs  the  law  reckon  in 
the  space  of  a  day  ?  141. 

6.  How  might  a  lessee  estate  be  defeated  by  the 
ancient  taw?  142. 

7.  What  is  an  indispensable  requisite  to  an 
estate  for  yrars  f  143. 

8.  Why  cnnnot  a  lease  for  life  commence  m 
futuro,  though  a  lease  for  years  may?  143,  144. 

9.  What  right  has  a  tenant  for  years  in  the  tene- 
ment t  144. 

10.  Of  whnt  is  he  possessed  when  he  has  en- 
tered the  tenement  f  144. 

^       11.  What  is  the  legal  difference  between  the 
term  and  the  time  of  a  lease  for  years  f  144. 

1 2.  W  hat  arc  the  incidents  to  an  estate  for  years  f 
144,  14r,. 

13.  What  is  the  difference  of  situation  between 
a  tenant  for  life  and  a  tenant  fur  years  yrith  regard 
to  emblements  f  145. 

14.  What  is  an  estate  at  willf  145. 


15.  In  what  case  ii  a  UnmU  mi  mU  cntitUd  to 
emblements  9  146. 

16.  What  aot  amonnta  to  a  delermiiiaiioB  of 
the  will  on  either  aide?  14d. 

17.  How  hav«  courts  of  Uw  louiod  ia  con- 
structing demisM  whero  no  corUin  fra  u  aca- 
tioned?  147. 

18.  What  notice  is  requiaito  to  deUnuM  a 
tenancy  from  year  to  yearf  147. 

19.  In  what  ono  speciM  of  tttmto  ol  mB  is  tkt 
will  qualified  by  what?  147,  14& 

20.  What  seems  to  have  boon  the  reaaoB  wbj 
the  absolute  freehold  was  never  gnated  bj  lords 
to  their  villeintf  148,  149. 

21.  What  kind  ot  freekoU  hvn  euttomory  frte- 
holders  r  140. 

22.  What  are  the  compantiTe  advuitagesof 
interest  between  a  eonyhoider  of  mkeriimmee  ritt 
a^ne  certain  and  an  molute  fi^koider  f  160. 

28.  WhatisanMroleefm/ermce^  IfiO. 

24.  Against  whom  can  no  man  bo  tmrni  m 
sufferance  f  150. 

25.  How  must  an  owner  of  lands  Tsrj  kb 
proceeding  in  an  action  of  irmpmn  agaiaft  s 
tenant  by  tufferanee  from  the  same  aeUrn  sgaiaK 
a  stranger?  150. 

26.  What  have  the  stetutca  4  ft  11  Geo.  IL  e. 
28  and  19  enacted  in  the  casee  of  a  foMHl**  Mrf- 
iny  over  kit  term  or  his  own  neliet  to  fttHf  151. 

CHAP.  X.^Cf  JBnatM  tgpsn  OomiUim, 
1.  What  are  otlolet  tipom  oomdUamf  Itt. 


2.  Of  what  two  sorts  are  sslflfai  ifMii 
152. 

8.  What  three  other  comditiomml 
eluded  under  this  last  sort?  IfSS. 

4.  What  are  utoiot  tfpen  oomdUiam 
Uw?  152. 

5.  By  what  two  breaehea  of  an  « 
dition  may  an  <^ct  ho  forfeited  f  158. 

6.  How  do  %pMie  and  a^risalt  o/jkt  diJer  is 
respect  of  forfeit  f  168. 

7.  Upon  what  principle  proceed  all  tke  >r- 
feitwree  which  are  given  bj  Uw  of  ^fe  mtotee  aau 
others?  158. 

8.  What  U  an  ataU  en  csntftfsn  e^rmudf 
154. 

9.  Of  what  two  sorts  are  eomdiliom  npnmtif 
154. 

10.  Whatisan«lel«"toaaanaBdhah«n, 
tenant*  of  the  manor  of  Hole"  f  164. 

11.  What  u  the  distiaetlon  between  a 
tion  in  deed  and  a  Umitmtiom  or  oomdUiom  m  imtf 
155. 

12.  In  all  instances  of  hrnkmHomo  or  tmiHimt 
eubseguenif  where  tlie  eamditi9m  is  esMaynl  and 
uneertainy  what  Mtefs  has  the  grmmim  so  long  ss 
the  eofidb'/ioN  remains  unbroken  f  166l 

18.  When  are  eomditiomt  yn^l  166 

14.  Whea  are  estates,  npon  void  tisaJhwi,  ei- 
solute  in  the  fenenl,  and  when  in  ikofio^f  167. 

15.  Of  what  two  kinds  are  cilfllfli  held  MwaA^ 
in  y age,  or  pledge  f  167. 

16.  What  U  wiomm  omdnm,  er  JM^  jrfi^' 
157. 

17.  What  is 
mortgages  167,  168. 

18.  Who  was  rcMMf  a  moHpo^f  16a 

19.  Whence  U  tke  origila  ef  cnali^n  Is^ 
term  of  ymn  by  waj  of  wmr^p9§§9  IML 


BLACKSTONE'S  COMMENTABIES. 


20.  What  is  eqmty  of  rtd^mptumf  159. 

21.  What  Ua/oree<of«ref  169. 

22.  What  are  uiaiu  held  bj  ttntMU  merektmt 
and  ttaiuU  ttapU  f  100. 

23.  What  ban  f0taK^«^i(f  161. 

24.  Why  are  estates  bj  ttatuU  merchant,  ttaimU 
rnapU^  and  *Ugit,  ehatul  mttrtsU,  and  not /rukoUf 
161,  162. 

CH.\P.  XL^O/EstaUM  m  Potetnan,  Remamder, 

and  Revertym, 

1.  Or  what  two  natures  are  estaie»  with  regard 
to  the  tinu  of  their  ei\foyment  f  168. 

2.  What  two  sorts  of  expectancy  are  there; 
and  by  what  acts  are  thej  seterallj  created  ? 
168. 

8.  What  is  the  difference  between  e»taU$  cz- 
eemted  and  estates  executory  f  168. 

4.  What  may  an  estate  in  remainder  be  defined 
to  be?  164. 

6.  When  lands  are  granted  to  A.  for  twenty 
years,  with  remainder  to  B.  and  his  heirs  forefer, 
are  not  these  two  estates  f  164. 

6.  What  are  the  three  rules  laid  down  by  law 
to  be  obserred  in  the  creation  of  remainders? 
165.  167,  lt>8. 

7.  What  is  called  the  particular  estate  f  165. 

8.  Why  cannot  an  estate  ot  freeh}>ld  be  created 
to  commence  tfi /ti/iiro  f  166. 

9.  N  a  remainder  an  estate  commencing  inprtt- 
senti  or  in  futuro  t   105,  106. 

KK  What  particular  estate  will,  and  when  will 
a  parttcular  estate  not,  support  a  remainder  over  f 
100.  107. 

11.  Can  a  remainder  be  granted  of  a  chattel  in- 
trrfff  f   107. 

I'J.  In  what  case  \n  it  necesRary  that  a  lessee 
for  v*ar»  should  hare  livery  of  seism  f   167. 

13.  Ne©ii  the  precedent  particular  estate  and  the 
r^mntndrr  he  in  es»e  at  one  and  the  same  time 
durtng  the  continuance  of  the  first  estate  ;  or  what 
latitude  is  allowed?   108. 

14.  Of  what  two  8ort»  are  remainders f  108. 
l'>.   What    are    vested   or   executed   remainders? 

108.  109. 

10.  On  account  of  what  two  sorts  of  uncer- 
tainty may  remainders  be  contingent  or  executory? 
109. 

17.  What  is  enacted  by  Matute  10  &  11  W.  III. 
c.  1»>  as  lo  posthumous  children  taking  remainders? 
109. 

18.  What  are  potentia  propinqua  and  potentia 
remotisinma  ?   1 7(>. 

19.  Why  cannot  a  contingent  remainder  ot  free- 
hold be  limit  Oil  on  any  parttcular  estate  less  than 
nfreehddf    171. 

20.  How  may  contingent  rematndm  be  defeated? 
171. 

21.  Is  there  no  way  of  prcrenting  this  defeat? 
171. 

2J.    What  in  an  rzecutnry  drrise  ?   1 72. 

23.  In  what  three  points  does  it  differ  from  a 
rrm^nndrrf    172.  173. 

24.  Why  may  a  derue  of  freehold  commence  in 
fmturof   173. 

2>'>.  Within  what  time  doe^  the  law's  abhorrence 
of  a  prrprtuity  declare  that  the  ct>ntingenctfs  of  an 
ei^rutortf  devise  ought  to  be  such  as  may  happen  ? 
173.  174. 

2C.  Why  does  the  law  abhor  a  perpetuity  ?  174. 


27.  What  haa  been  MttM  ia  order  io  prtT«Bt 
the  danger  of  parpetmtiai  m  to  Of  perooao  to 
whom  remaindtn  nay,  by  an  ntnUmrp  dmm,  bo 
limited  oTor  after  a  lerm  of  yoart  htm  hmm  givoa 
to  one  man  for  hia  life ;  and  what  haa  boon  ^so 
settled  aa  to  tho  eentingmuim  opoa  whloh  moh 
rtmamdan  may  be  limStod  to  take  offoeit  174, 
175. 

28.  What  ia  an  ettaU  m  rmanimf  176. 

29.  What  are  tho  two  OMial  imtiimU  to  reMr- 
siansf  176. 

80.  What  is  enaetod  by  tho  otatolo  6  Aaao,  e. 
18  in  order  to  aaoiat  such  perooao  m  hmf  aaj 
estate  in  remainder^  rgosrsisa,  or  si^pssloi 
tho  death  of  others,  againat  fraodaloot 
menu  of  their  deatha  t  177. 

81.  What  happona  whenorer  a  gfoator 
and  a  leas  ooinddo  in  tho  oamo  poraon  la  tho 
■amo  right  without  aay  iatormodiato  mialaf 
177. 

82.  What  one  oiooptioa  la  tkoro  to  this  i«lo ; 
and  what  ia  tho  reaaoa  of  thia  oioopHoa  f  177, 
178. 


CHAP.    XII.-.0/  JSWatet 
Tenemeif, 


1 .  In  what  foor  diffareat  waja  tuij  mlwtm  bo 
held  with  reapoet  to  tho  aumbor  aad  oonaofltinm 
of  their  owaero  ?  179. 

2.  Who  is  tenant  in  sereraliyf  179. 

3.  What  is  an  estate  in  Joint- teiusney  f  179. 

4.  How  may  this  estate  be  created  t  180. 

5.  From  what  are  the  properties  of  a/stal-estels 
derired?  180. 

6.  Of  what  fonr  kinds  is  the  uniiit  ^  tk/osnt" 
estate?  180-182. 

7.  If  an  estate  in  fee  be  giten  to  a  bum  aad 
his  wife,  how  are  they  seised?  182. 

8.  Upon  the  decease  of  one  joint-letumty  what 
share  of  the  estate  remains  to  the  sunmar;  and 
why?  188,  184. 

9.  Why  cannot  the  iw^,  or  any  corporwiian,  bo 
joint-tenant  with  a  priTate  person  ?  184. 

10.  How  may  an  estate  in  joimt-tanttmqf  bo 
seTered  and  destroyed?  185. 

11.  But  why  is  a  derise  of  one  /omi-temmnfe 
share  by  will  no  severance  of  the/oiafifrtf  186. 

12.  In  what  ease  is  it  disadfantagooua  for 
Joint-tenants  to  dissolre  the/Mnivrt/  186. 

IS.  What  is  an  estate  held  in  copatcessary  ?  187. 

14.  Who  %Tt  parceners  by  common  law?  187. 

1 5.  Who  are  parceners  by  particular  custom  ? 
187. 

16.  What  are  the  properties  of /orMHsrsf  188L 

17.  Which  of  the  four  WMAist  of  %  JossU-mtetU 
hare  parceners  ?  1 88. 

18.  In  what  fire  pointa  do  pmttmri  differ 
from  Joint -tenants  ?  188. 

19.  What  are  the  trt  methods  in  which  ^ref- 
nera  may  make  partition  ?   1 89. 

20.  What  is  the  law  of  kotcJipot,  which  is  in- 
cident to  this  estate?  190,  191. 

21.  In  what  three  ways  mi^  an  estmte  ta  to* 
parcenary  be  dissoWed?  191. 

22.  yihosLTfi  tenants  in  common?  191-198. 

23.  Which  of  the  four  wmttes  of  n Joint  se$mt$ 
hare  tenants  m  eommton?  191. 

24.  by  what  two  means  may  liwaMy  m  estv 
man  be  created  ?  192,  198. 

25.  Does  the  law,  in  ita  eoaatmotloa  of  a 
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deedj  faTour  Joint-tenancy  or  tenancy  m  common  f 
198. 

26.  What  are  the  incident*  attending  a  tenancy 
in  common?  194. 

27.  In  what  two  ways  only  can  eetatea  in 
common  be  dissoWed  T  194. 

CHAP.  XIII.— 0/  the  TitU  to  Things  Real  in  Ge- 
neral. 

1.  What  is  the  title  to  thinye  realf  196. 

2.  What  are  the  four  seTeral  stages  or  degrees 
requisite  to  form  a  complete  title  to  lands  and 
tenemenU?  195-197,  199. 

8.  What  is  the  mere  naked  poeeeaaion ;  how 
may  it  happen ;  and  in  what  degree  is  it  a  legal 
titUf  195,  196. 

4.  What  are  the  two  sorts  of  right  of  poaaea^ 
aion;  and  by  what  means  may  the  first  grow 
into  the  second?  196,  197. 

5.  What  is  the  mere  r^A^  of  /property ;  and 
how  can  it  recover  the  right  of  poaaeaaionf  197, 
198. 

CHAP.  XIV.— 0/  Title  by  Deacent. 

1.  By  what  two  methods  may  the  title  to  thinga 
real  be  reciprocally  acquired  on  the  one  hand 
and  lost  on  the  other?  201. 

2.  What  is  the  title  by  deacent  f  201. 

8.  What  is  eonaanguinity ;  and  of  what  two 
kinds?  202. 

4.  Wherein  do  these  two  kinds  of  eonaan- 
guinity differ  ?  208,  204. 

5.  In  what  does  the  Tery  being  of  collateral 
eonaanguinity  consist  ?  205. 

6.  What  is  the  method  of  computing  the  de- 
greea  of  collateral  eonaanguinity  ?  206,  207. 

7.  What  is  the  first  rule  or  canon  of  inheritance 
according  to  which  estatea  are  transmitted  from 
the  ancestor  to  the  heir  ?  208,  210. 

8.  What  is  the  difference  between  an  heir  ap- 
parent and  an  heir  presumptive  f  2f)8. 

9.  Who  cannot  bo  accounted  such  an  ancestor 
AS  that  an  inheritance  of  lands  or  tenements  can 
be  derived  fW>m  him  ?  200. 

10.  What  is  the  second  rule  or  canon  of  in- 
heritance f  212,  218. 

11.  What  is  the  third  rule  or  canon  of  inherit- 
ance f  214,  216. 

12.  What  are  exceptions  to  this  rule  ?  216. 
18.  In  what  one  inheritance  docs  succrsaion  by 

primogeniture  take  place  among  females  ?  21 6. 

14.  In  what  one  inheritance  does  aole  succeaaion 
take  place  among  females?  216. 

15.  What  is  the  fourth  rule  or  canon  of  inherit- 
ance? 217. 

16.  When  is  an  inheritance  divided  per  atirpea, 
and  when/>^r  capita?  217,  218. 

17.  What  is  the  fifth  rule  or  canon  of  inherit- 
ance? 220,  222. 

18.  What  is  the  great  and  general  principle 
upon  which  the  law  of  collateral  inheritances  de- 
pendH?  228. 

19.  What  is  the  sixth  rule  or  canon  of  inherit- 
ance, being,  like  the  seventh  and  last,  only  a 
ruh  of  evidence  who  the  purchasing  ancestor  was  ? 
224. 

20.  Who  is  a  kinsman  of  the  whole  blood?  227. 

21.  Why  is  the  cxcluHinn  of  a  kinsman  of  the 
half-blood  not  unreasonable  ?  228-232. 

22.  What  one  inheritance  may  descend  to  the 
6«8 


half-blood  of  the  person  last  seiaed,  m  that  it  Ix 
the  Hood  of  the  ini  purchator ;  and  why?  2S3. 
28.  For  this  reason,  in  what  kind  of  utatt  ii 
half-Mood  no  impediment  to  the  descent  ?  288. 

24.  What  is  the  seventh  and  Inat  naU  or  emoa 
of  inheritance  t  284. 

25.  What  it  the  meet  probabU  original  of  ihii 
rule?  285. 

26.  When  is  this  rule  totally  rererwd  ?  286. 

CHAP.  XV.^Of  rule  hy  Acrdbose;  mnd^jint^k^ 

1.  What  wpurckaae^  taken  in  its  Urgeat  and 
most  extensive  sense?  241. 

2.  If  an  eatate  be  made  to  A.  for  life,  remnnirt 
to  his  right  heirs  In/ee,  by  vliat  ahall  the  hcin 
take?  242. 

8.  What  was  meant  by  ealling  WUUaai  tki 
Norman  Conqueror?  248. 

4.  In  what  two  point*  does  tho  diflTennee  ia 
effect  between  the  acquisition  of  nn  ettatr  by  dl^ 
acent  and  hj  pwehoH  principalis  conaist?  248, 
244. 

5.  What  five  methods  of  acquiring  a  tide  ts 
Mto/r«  does /wrrAnw  include?  244. 

6.  What  is  e»ckeat?  244»  246. 

7.  Upon  what  principle  ia  tha  law  of  ticAtiti 
founded?  245. 

8.  What  are  the  firat  three  eaaaa  whcrciB  m- 
A«rtYtf6^6l(NMf  is  wanting?  246. 

9.  What  is  the  fourth  caae  wharain  aOcnfaUi 
blood  is  wanting?  246,  247. 

10.  What  is  the  fiftb  caaaf  847,  248. 

11.  Who  are  baatard  ei^  and  wmiier  pmanf; 
and  in  what  case  may  the  fbrmar  bar  the  lanci 
of  his  inheritance;  and  thia  for  what  three  na- 
sons?  248. 

12.  What  legal  heira  can  a  Aotfartf  have?  249. 
16.  What  is  the  siztli  caaa  whanin  imktntM 

blood  is  wanting?  249. 

14.  What  is  tha  diffcranca  of  wtktnimbU  ope- 
ration on  the  blood  of  alien  in  tha  acta  of  dMi- 
tion  and  of  naturaUMOtiom  9  249,  260. 

15.  If  an  a/f>fi  come  into  England  and  tksn 
have  issue,  two  sons,  who  ara  thereby  aaiarsf' 
bom  aulffecia^  and  one  of  them  porchaae  land  and 
die,  who  cannot  be  bia  Aftr,  and  why  ?  260. 

16.  What  is  enacted  by  tba  atatute  11  k  IS 
W.  III.  0.  6  as  to  tha  inheriianee  of  matved-hon 
subfecta  deriving  their  pedigraaa  through  ahtnai 
and  how  is  this  atatula  qualiftad  by  that  of  Sd 
Geo.  II.  c.  89?  261. 

17.  What  is  the  aerenth  caaa  wharaia  mthaht 
able  blood  is  wanting?  261. 

18.  What  ia  the  mfferenea  batwaan  Jhafiinm 
of  /<ifi<2f  to  the  Myand  «adUaf  tothabfrff  251- 
254. 

19.  By  what  maana  onlj  can  tha  <atiiyli'oa  ^ 
blood  be  absolutely  remoredf  254. 

20.  If  a  man  attmtUtd  ba  pardaaad  1^  th< 
king,  can  his  son  inherit?  264. 

21.  If  a  man  have  iaana  a  aoa  and  ba  affanfti^ 
and  afterwarda  pardoned,  and  than  haTO  iscat  i 
second  son  and  die,  who  eaaaat  ba  hia  Aot*,  waii 
why?  255. 

22.  If  the  ancestor  ba  aWaaifsd;  naj  Ua  aoat 
be  heira  to  each  other?  266. 

28.  What  is  declared  in  aaoat  of  tha  nvwfiio 
niea  created  by  act  of  pariia»a>t  alaea  tha  rslgi 
of  Hen.  YIII. ,-  and  whantot  ta  II  ■»?  S6& 


BLACKSTONB'S  COUMEyTABIES. 


21.  In  wbu  lingolu  iaiUiiM  an  Uadi  held 
ID  j'rimpli  Dal  liablt  lo  atkttt  to  (b«  lord,  giMi 
■  hen  Ihcir  owner  i*  no  more,  uid  hnth  left  no 
Vtvi  lo  inlivrit  \Mva  ■  2CU,  207. 

'ij.  Willi  ii  tha  eifkth  and  Uit  caw  whanin 
atkmlahlf  blood  i*  vanliDg;  bdiI  how  data  llui 
M««  differ  from  all  (ha  rait !  2&T. 


IIIAP.  XVI.— 0/  TtlUbf  I 
.   Wii*Ti.  orm/Mafyf  268. 

:.  Tu  what  liogla  iniUnea,  as  lar  a*  ii  md-    „i,, 
n>  mil  proprrig,   haia  Iha  Uwi  of  England     ,.,,„ 

lintii  ihia  ngJuf  l!6a.  I 

.   W'lij*MnonirA(of  ocm/wneyallowadwbara    „,  , 
king  tiad  Iha  rcsrrnon  of  tha  landa!  2&V.  \, 

.   Wliat  if  ihe  eataia 


a^,d^•^ 


it  Uia  las  of  aiiuv 


t  259. 


r  I  opinion  u  t( 

!  260. 


CllAl'.  XVII.— 0/  IVlfc  ft,  /V«Kr^.ttB». 
.   WiMT  ia  litle  hj  p'rieriplion ;  and  kow  I> 


ia  litle  by  pmrriplion 
lied  fram  f  Ht/on  f  2S:). 
s  called  pritfribiits  in 


r,  ia  Ha  Bi 
.  •  376,  278. 

\,„t  itfitrfritan  bj  l^^f  1T& 
-hat  Iwo  oaan  ou  M  ri«:bt  ef  J^pM 

■jr8. 

hit  la  tha  Mm  in  «bieh  iha  Mt  to  pn- 
,«  aeeraait  S7^  3TT. 
u.tir  theiN*vb«b«th/a»«a  a^w- 

-77. 

'  it  if  th«  biAop  or  mttnmMtm  do  Mt 

and  ibraUetiMr    ^ lediaialj  upon  i^"'  277. 

'.'  I .   u    .1  if  the  Hiy  do  not  t  27T. 

faat  caaca  011I7  la  ib«  titktf  nqtilrad 
tioe  of  a  Taouoj  lo  tba  patnm.  In 
olille  him,  Iba  awlrvfoMMa,  awl  Iha 
ad>aniaf«  of  a  l^tt  278. 
a  doaa  tba  law  al7ta  tha  MUaf  a  db- 
1   nf   wbal  doc*  it  coDMquentlj  d*> 

278. 
<1  if  Ihe  right  of  prmmtattim  b«  con- 

.1  it/i-r/rirvnbjnwMtyr  27(1.270. 
fiMoiajr  to  purchaaa  a  pnanUonoa,  tlia 
.;  arluallr  «acanl  !  2711. 
r  iiMDiiy  for  a  rJfrit  lo  punhaaa  the 
Illation  and  be  thereupon  preaanledt 


miloriot..  S2  lien.  I 
■ipiioniT  2H4.  I 

ri-  may  be  elalintd  | 


>/..«-■  J11K.A.  and  the 
I  nun  preieribe  in    ] 


t/aliir  lo  purchaaa  « 


-.   the  rfrri  not 
I'  bondi  giTcn  t< 

'  "lanl  r  2H0. 


general   bondi  of  rrtifnaliom  legal  T 
,1  are  ihe  oalj  eauHO  for  which  tba 


■.UKiI^OCeo.  11. 
..  ..rinnncTlobe 
:liiirged  with  e^a- 


•n/vr/brnHJitr  or  which  indncea  aJW^ 

I   ia  nuit,  and  of  wlul  two  kindaT 

I  are  (he  general  kaada  of  vail*  la 
■mhrr.to-iialmmdf  2X1.  2X2. 
ire  liable  lo  be  puniibed  Tor  waita, 
.1 T  2S2,  3HS. 
t  ia  ihe  puniibnienl  for  coouiittiag 

That  ma;  tvpyhold  ttlatm  htfiirflUtJi 

'  U  a  kimtnipt  f  2K5. 

.1  become*  of  a  tialiMfa  U^dl  tat 

•  286,280. 


AN AliTSIS  OP 


42.  With  only  what  cxceptioD  hu  Ihe  atatute 
21  Jao.  I.  a.  19  kutharitM  the  didposkl  of  ft 
banimp^i  rWalt-tail  in  potMinoitt  rtnaindtr. 


CHAP.  XIX.— 0/  TilU  by  Aliaiaiha. 

1.  What  it  alitaalimi.  CBHctyanee,  orpuixhate, 
in  iulimitolBciiBeT  2»7. 

2.  Who  ar«  capable  of  eoncryaig  and  pur- 
tkanngt  2M. 

3.  How  slono  ai&y  eanlingrndtt  uid  mere 
tibitilui  be  assigned  lo  a  Blrangcr*  290. 

*.   What  seTen  deHoripliona  of  peraoni  At 
capable  oF  amvfyii'gt  ^W-203. 

6.  Arellie  fDnntyanm  axiA  purchairt  t>t  idioU 
and  p«r4Ani  q/ ROHWdH;  iimary,  in/anlt,  andjMr> 
«Dn>  tinifn'  durtit,  roid?  291. 

0.  H»]r  a  mn  tampot  plead  bis  own  diMbility 
Iti  order  [oavuid  his  atrial  291,  292. 

7.  Ma;  hU  nviL  hvir,  or  other  perMD  Int*- 
TSBted,  Jileod  iir  292. 

S.  How  maf  the  purehatt  of  a  /n>i<-ctitwr1  b« 
motdfdr  2'Ji. 

9.  What  or  (lie  MRnymue  or  other  coDtraot 
Cf  «/™o-co.frlf  293. 

10.  What  onl7  can  an  a/tm  holdT  293. 

11.  What  are  the  legal  eTidences  of  alunafieiu 
caUedT  294. 

12.  Of  what  four  kindi  are  thee*  omiiKiti  at- 
ttiranettt  2M. 

CHAP.  XX— 0/  Alitnalion  by  Dttd. 

1.  Wbat  ia  a  dttd  in  it«  general  naluret 
296. 

2.  WhatiBaninJmrurcT  295. 

8.  What  is  a  chirographt  296. 

4.  Which  a  the  onginal,  and  whieh  the  niun- 
ttrpart.  of  it  deed  T   296. 

5.  What  IB  a  drrd-pollt  296. 

d.  What  are  the  ejgbt  requiailM  of  a  dtedl 
296-2  Its,  301-308. 

7.  What  are  the  eight  usual,  formal,  and  or- 
derl»  parts  of  a  dtrdf  298-301,  804. 

H.    What  are  the  prtmitn  of  a  deed  »  298. 

9.  What  are  the  habendum  and  tmindunt  298, 
299. 

10.  What  is  the  reddendum  f  2!I9. 

11.  What  is  a  eonrfi/iun  ^  299,  300. 

12.  WhatiHtheclauacnf  ■ruri-on/.v!  SOO. 

13.  What  was  the  orijcin  of  tiprtti  icarranliet  f 
801. 

14.  What  was  the  difference  between  lineal 
and  eollaleral  tcarramyt  301,  802. 

1 5.  W  hat  was  a  rarraaty  tonunfncmg  by  du- 
Miiinf  302. 

lU.  In  CB»e  Ihe  rarrantee  was  eTJcted,  what 
was  the  obligalion  of  the  hrirt  802. 

17.  What  itarranlif  against  the  *n>  are  now 
good?  802,  8U3. 

18.  What  are  rorenmUt  .104. 

19.  What  ia  Ihe  difference  of  effect  between 
eOTenanling  for  hrin  and  tortnanling  for  eiKittort 
and admmitiralvrtl  304. 

211.  For  what  reaaona  has  the  torrnanl,  in 
modem  practice,  tolallj  supereeded  Ihe  iror- 
ranlyt  mt. 

21.  or  what  does  Ihe  amclution  of  a  deed  con- 
(ist!  304. 

22.  Ia  a  derJ  good  with  no,  or  •  falM  dattf 


23.  When  la  It  neecMBrj  to  Ui*  Talidil;  of  a 
dutJIoreadit  to  the;iarfutr  804. 

24.  What  if  a  <Ih<I  bo  road  falKljT  804. 

26.  Is  it  neceaMi7  to  liffn  u  well  tn  atala 
drrdf  806,  806. 

26.  What  is  the  lUmry  of  a  Atd;  a>d  what 
is  its  efficacf  T  807. 

27.  What  is  tba  dliSaoM  twtwean  a  A*tf  a*4 
an  etrrowf  807. 

28.  Of  what  tiM  Is  ttie  gotuatim  of  a  imO 


29.  Hut  tba  mtnti 
08. 

whatflnmea 


M  aiin  tlia  Jmdt  SOT, 
i  m^  a  dttd  b*  aToldtd? 


808,809. 

81.  What  an  thow  dMk  called  whieh  sn 
genenllT  tiMd  in  th*  alienation  of  raal  aiaiat 
309. 

S2.  Of  what  two  natnrea  are  eaaiujiaaaia  ai 
to  the  mamter  In  wUeh  tb*7  raMlta  thair  fma 
andtfficftcy    809, 

33.  or  Hhnt  iwo  kind*  an  eawtyaww  ly  th 

34.  Wliul  iiri>  liie  alz  apeolM  of  trigaial  cm- 
lYVaMi''    and  what  the  fir*  of  drrn^itt  110. 

86.  What  ia  a/M^NMir  8ia 
30.  What  it  neoMiarjtc   " 

fiofmttUT  811. 

87.  What  if  an  Mr  diea  bafora  tmUf  mtftt 
upon  his  etfate/  812. 

38.  Sj  what  diUMrji  it  a  eeaxytr  of  a  cifr- 
hold  ttlait  mad*  to  this  da;  T  >18. 

89.  Wliat  in  necc^aarj,  h;  (ha  eommoa  law, 
to  be  DiaJe  upon  every  ^dnt  of  aB  tttmUVi  frtt- 
hotdui  l,rrrd.>-imrn>e  r^tporefilt  814. 

40.  ^S\u.\)»M^•■r'fi.ty\ntr„mJ<lrftmr^t  StL 

41.  ^^'l^    '- ''    i'lr'.'liiitds  ba  mada  to  tsB- 


42.   If   a  frtttuM  r, 
and  expectant  on.  a  hatt/or  jreert  now  ia  beia^ 
to  whom  must  Ihe  Uttrf  ba  audaT  814,  81^ 

48.  Of  what  two  kinds  ia  Uwtrj  ^  mimf 
816. 

44.  HowuttMryimbtrfptrforaMdl  tli,l\!t 

46.  WhatiiJiwryinlavf  Slfl. 

46.  What  la  the  eaa*q>a>M  by  $i/t  dtmtHtl 
318,  817. 

47.  What  nw  frantt  timtttmimttt  S17. 

48.  WhatitaJaoMf  817,818. 

49.  What  WM  tha  old  nManins  of  Ik*  wold 
farm,  in  which  aenae  il  it  naed  !■  the  ^trttm 
tnrdt  of  a  tea**,  "  lo^kra  lot"  I  S18. 

60.  To  what  une  •pod^-i  af  laaMt  ia  Nnrry^ 
Mina  nercturj  ?  MH. 

61.  What  three  manner  of  pwwM  data  tt* 
maUna  atatnte,  83  Han.  Till.  a.  28,  ■ 
to  TnLKc  Inua  for  lint  Uttt  c 
vedrt»it\9. 

5-2    )l-ii  thv  an  tha  nlna  raqnititaa  tkat  lb* 

Pliiliiir I'l-  which  mtiMb*  obaorad  in  aads 

to  render  the  ' -'     819,820. 

63.  Unices       :       .  .^  rvculaUona  da  ik* 

'  their  landaT  820.  8:11. 

64.  I«  there  not  anolbar  KHtrtiiliqa -with  n- 
gard  In  mlltyi-ttait  by  Ika  Matnla  18  Bit.  a.  t ! 

tb*  barn  of  Im^mI 


Bttslnt  naa  tb*  ba 
aan-nadUefflMal 


BLACKSTONirS  C0MMBNTABIE8. 


66.  Wliai  U  an  aekang^f  828. 

67.  Is  either  Uvtty  of  uum  or  entry  neeestary 
In  order  to  perfect  an  exehamgtf  828. 

68.  What  U  a  partitum  f  824. 

69.  Can  a  partition  be  made  bj  par<d  only,  in 
anj  case  !  824« 

m.  What  it  a  rtUasef  824. 

6 1 .  For  what  live  purpoeet  may  reUoies  enure  f 
824.  826. 

62.  What  U  a  eonJirmatumJ  826,  826. 

63.  Why  is  not  a  livery  o/eeisin  neceatary  to  a 
reUoMt  or  confirmation  of  lands  ?  826,  826. 

64.  What  is  a  turrmderf  826. 

65.  Why  is  not  a  livery  of  jema  neeetaary  to 
a  ntrrentUr  f  826. 

66.  What  is  an  asnynment ;  and  wheraia  doea 
it  differ  from  a  Uasef  826,  827. 

67.  What  is  a  defeaxance ;  and  may  it  ba  made 
after  the  original  conveyance?  827. 

68.  What  are  U9et  and  tnuu  in  out  law? 
828. 

69.  Who  were  the  terre-tenant^  and  who  the 
eeatuy  <pu  Me,  or  the  eettuy  que  trust  f  828. 

7U.  What  was  done  by  the  statute  of  ueet,  27 
Hen.  VIII.  c.  10?  882,  833. 

71.  In  what  do  the  contingent  or  tpringing  uses 
of  a  conveyance  differ  fh>m  an  executory  devise? 
834. 

72.  Why,  in  both  cases,  may  a/et  ba  limited 
to  take  effect  after  Sifeef  884. 

7^^.    What  19  a  serondary  or  ahifting  usef  886. 

74.    What  is  a  remlting  use  f  836. 

7<'>.  May  im<-«  originally  declared  be  revoked 
at  any  time  and  new  ones  declared?  336. 

7»i.'  What  \n  the  origin  of  tr%ut*  f  336,  836. 

77.  II uw  do  the  courts  now  consider  a  trtut- 
estiitf  f   337. 

is.  To  what  tvelfth  species  of  conveyance  has 
that  by  iivrry  <»/  $ei«in  now  given  way  T  338. 

7^.*.  What  thtrteenth  species  of  conveyance  has 
tve^n  intro<Juced  by  this  statute  of  tutsf  338. 

H4».  What  was  enacted  by  the  27  Hen.  VIII.  c. 
10  A.«  to  tnargiufiM  and  »alf£  f  388. 

>»1.  What  gave  ri»c  to  the  fourteenth  species  of 
ro^r^t/anre :  and  what  is  its  nature?  338,  339. 

>*2.  What  may  be  added  as  a  fifteenth  and  a 
fxjt^*^th  Kp^cies  of  conveyance  f  389. 

>•{  What  are  the  three  species  of  deeds  used 
ri't   to  ct'nrey  but   to   charge  or  discharge  lands? 

K|.  What  is  an  obligation  or  bond,  whether 
nn/U  \nmplex  oUtgatio)  or  rondtfwnat ;  and  how 
I*  It  a  charge  upon  lands  7  840. 

H.'>.  When  is  the  condition  of  a  6on</  void;  and 
when  the  ^/n*/  itself?  840.  341. 

H*'».  On  the  forfeiture  of  a  6on</,  what  sum  is 
recoverable  T   841. 

^7.  What  is  a  rerogntzance ;  and  wherein  does 
it  -liffer  from  a  ffond"^   841. 

H.*<.  What  is  a  defrazance  on  a  bond  or  recogni- 
.- r'.''^.  UT  judgment  rfcitrered ;  and  wherein  does  it 
liff»»r  from  a  common  conditional  bondf  342. 

^'.♦.  What  general  regxntert  for  deeds,  tctlU,  and 
'Ker  art*  affecting  rra/  property  are  there  in 
KnglAnd  and  Scotland!  848. 

HAP.  XXI.  — 0/.4/i>>ifl/ion  by  .Matter  of  Record. 

\.   What  are  assurancee  by  matter  of  record? 
M4. 
2.  O*  what  four  kinds  are  they?  344. 


8.  What  are  the  iataatf a— of /rAwli  Mtof^ 
parliatneni?  844. 

4.  With  what  eantioBa  aad  praiimiaariaa  art 
private  acts  of  pmUmmtml  madat  94^ 

6.  In  what  ara  tha  km^s  frmUt  aoaUiaadf 
846. 

6.  What  ia  tha  diiforaMa  batwaoi  tha  km^§ 
Utters-patemt,  Uierm  pmUtUm,  and  hla  wrUs  cIom^ 
Utarm  elamsts?  846. 

7.  In  what  thraa  poiaU  doaa  tka  wUrwatfaw 
of  the  kiny*s  yratUs  differ  from  thaaa  of  a  mIk 
>«<«/  847,  846. 

8.  What  U  a  ;6m  of  landa  aad  tanaiwrtff 
846. 

9.  What  ia  tha  origia  f^ /bmt  849. 

10.  Why  ia  %Jlms  m  eaUedt  849. 

11.  What  ia  tha  aeimi  ^  eeaiMMl  moa  whieh 
tha/a«UfoiudadT  860. 

12.  What  ia  tha /rwMr>fPM^  860. 

18.  What  ia  tha  MeemUrn  tcneardamif  86a 

or  paH  fksaf 


aadwho  It  tha 
860,861. 

bo 
eooiploto 


render; 
eoy» 


14.  What   ia  tho  km^s 
860. 

16.  What  ia  tho 
atsor,  and  who  the 

16.  How  muat  tha 
and  how  far  doea  thia 
\\kofms?  861. 

17.  What  ia  tho  note  of  tho,^/  881. 

18.  What  U  tha /be/  of  thtfirn?  861. 

19.  What  proeUmatkms  of  %fine  hath  tha  ol»- 
tute  added  to  prevent  the  levying  of  one  by 
fraud  or  corin  ?  862. 

2<).  Of  what  four  kinda  are^lnM  thus  Uviadf 
362,  868. 

21.  What  is  nfine  sur  eoguiiante  de  droit,  coaie 
reo  que  H  ad  de  son  done  ;  and  of  what  efioacy  ia 
it?  362. 

22.  W  hat  is  a  fine  sur  eognisanee  de  droit  tanhtm  ; 
and  for  what  is  it  commonly  used  ?  868. 

23.  What  is  %fine  sur  eoneesstt?  868. 

24.  What  is  a  fine  sur  done^  P^nt^  et 
and  wherein  does  it  differ  fh>m  the  /»< 
naance  de  droit,  come  ceo,  ^c,  ?  868. 

26.  What  are  the  force  and  effect  of  fints? 
364,  365. 

26.  What   are  the   three  claaaot  of 
bound  by  a  fine?  366. 

27.  Who  are  the  parties  to  a;Cn<,  and  how  are 
they  bound  ?  366. 

28.  Who  are  privies^  and  how  are  they  bound  ? 
856. 

29.  Who  are  atrangers,  and  in  what  caaea  ara 
they  bound?  864j. 

80.  But  what  is  neceeaary  in  order  to  maho 
a  fine  of  any  avail  at  all  ?  866,  867. 

31.  Upon  what  neglect  of  tho  maaMdIrraMa 
or  reversioner  does  a  tenants  for  1^  leryimy  a  fima 
fail  to  forfeit  the  estate  from  the  latter  to  tha 
former  and  bar  it  forever  ?  86d. 

82.  What  is  the  nature  of  a  rswoii  rtrooery, 
and  how  far  is  it  like  hfine?  867. 

33.  What  is  the  urt't  of  prmeips  quod  rtddrnt ; 
and  what  does  it  allege?  868. 

84.  Who  is  the  demandant^  and  who  the  de- 
fendant ?  368. 

35.  What  is  the  voucher,  vocatio,  or 
warranty :  and  who  is  the  vouchee?  868. 

36.  Who  is  the  reeoverer,  and  who  thai 
358. 

87.  What  is  called  the  rseompsmes  or 
ia  value?  869. 
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86.  Of  what  natun  is  tliii  reeompnut;  knd 
who  i>  oiu&U;  the  common  vouchnt  869. 

SB.  Whmt  ia  m  rtcnery  witb  doublt  votichtr ; 
Mid  why  it  it  now  uaually  employed  !  35!). 

40.  What  is  tbe  reason  wh;  Uie  unte  in  tail 
ia  held  to  be  barrtd  by  a  common  mortryf  300. 

41.  Iq  what  light  have  our  modern  covrtt  o/ 
jutliet  OODeidered  common  rtcovrria  f  860. 

42.  How  does  tbe  coramentalor  reconiniend 
the  ibotlening  of  the  proceworthis  toneeyancet 

sei. 

43.  What  are  the  force  and  effect  or  a  commoa 
rrconrry}  3G1. 

44.  By  statute,  when  will  not  a  rerovtry  bar 
an  alale  tail,  aud  whe  ahull  not  suffer  a  rteevcry  T 

au!. 

46.  What,  in  all  rtenrrin,  is  neoessary  on  the 
part  of  the  rtcortree  or  tenant  to  Ihrprteeipe  f  3H2. 

46.  But  what  are  the  ^>racuia>u  of  the  slalute 
14  Geo.  II.  0.  20  in  order  I 
ttmrgt  3(12. 

47.  D;  what  two  sorts  of  dtfd 
of  afini  or  macrry  be  directed!  Bbb,  aiM. 

46.  When  are  these  dadt  called  dtfdt  to  Uad 
the  tun  of  a  Jint  or  rreorrry,  and  when  dtttU  to 
dnlart  Ihrm ;  for  what  purpose  are  Ihey  made; 
and  what  elTect  hare  they  on  tb^fine  orrecovtryf 
363,  364. 

CHAP.  XXII.— 0/  Alienation  fty  Spttial  Cuttotn. 

:cu   iy  iptaal  cmtom 


ANALYSIS  OF 

CRAP.  XXIIL— (y 


0  make  good  a  re- 
nay  the  ««( 


1.  WHATiiinMif  878. 

S.  Upon  what  did  lh«  rcatniat  af  AiMy 
leKdt  take  place  I  878. 

8.  What  eimtt  only  could  then  b*  itrimi,  aiik 
what  eiceptionat  874. 

4.  In  what  shape  did  tli«  poplah  «l«tgj.  <As 
then  gcDeraUy  sat  in  the  amrt  tf  elMuay,  alkv 
of  tbe  dtviu  of  Jan^T  8T&. 

5.  (JpoD  what  did  landa  in  tUa  ib^a  ktsoM 
no  longer  <fentail<  f  87fi. 

6.  What  did  iha  Kotab  i^  «"•■  Vt  Hn.  YIO. 
0.  l.enactt  875. 

7.  How  ia  a  dran 
ritable  US*  now  held  tv  (!•  • 
toboTolid?  876. 

8.  WhatdocathesfaAdca/JtaviiaarfaBTmi; 
29  Car.  II.  c.  8,  direct  ta  t«  rfnaMi  of  JnA  f  ITl 

9.  Are  copyAoUt  and  lerau  for  ipw*  iriihia 


the  si 


r  878. 


10.  How  may  a  will  b*  rmoitdt  STft. 

It  did  II  - 

clare  as  to  tba  wiMbsm  to  a  wiltf  S7T. 


11.  What  did  the  statute  £6  Geo.  IL  a.  14*- 


1.  To  what  a 


confined?  sub. 

2.  How  are  copj/kold  landt  generally  Irana- 
ferred?  9Ha. 

8.  Vlhtt  ia  lurrtnder  turianrtdiUlio  !  and  what 
is  Ihc  manner  of  transferring  eojii/hold  ntatctt 
865,  866. 

4.  What  operation  npon  a  copyhold  atate  has 
n-aj  frofmeni  or  grant  ^  3«7. 

&.  ir  I  would  exchange  a  eo}.yhold  alalf  with 
another,  or  deriac  one,  what  must  be  done  T  8G7, 


15.  How  ia  a  m'U  of  Imdt  eouiderad  by  ika 
sourlt  of  lamT  87& 

14.  What  dislinotion  betwMa  Awss  of  ImA 
and  (nMawKtt  of  MnoaoJ  tkmiA  ia  fonaded 
upon  this  notion  T  878,  870. 

16.  What  M*n  ge*enl  nilcB  Md  nadM 
bnTc  been  laid  down  by  enrfj  q/'jasfin  for  ika 
construction  and  tspoaitioB  of  >U  Iba  apaeiaB  of 

CHAP.  XXIV.— 0/  7Uv*  PtnmtL 


6.  Whnt  elTect  will  aj!ne 
copyhald  Itiirln  in  tbe  kini/'r  Co 
may  suvli  JtHe  ur  rrcoceru  be  reversed  by  the  lord? 
368. 

7.  Whiil  are  Ihc  three  several  parts  of  the 
awuraHfr  by  •iirrenderf  8»'iM. 

8.  Whnt  pnrt  of  it  doeH  the  lurrrndtr  itself 

0.  Wlinl  if  the  'anf  refuse  to  admit  (lie  turrtn- 
dtrrrf  3l)(t. 

10.  Can  the  lurrmfmir  retract  hii  turrrnder  f 


1.  WsAT  a 
Ihingt  ptrtanalt  884. 

2.  Do  not  thins*  ptnomal  condst  of  llMfi 
movablt  only,  as  MMf*  rsal  do  at  tiauft  twain 

■try  had  of ,  able  t  886, 

:  and  how  1      8.  Under  what  general  nam*,  then,  la  ikt 
-  '*--  '-"    whole  Douprehmded T  8B&. 

4,  Into  what  two  U»da,  tbcnfntw,  m  cAsorfi 
diatributed  bf  tho  Uw  I  S86. 
6.  What  are  eAaKtIimair  S8Ql 
0.  Which  quality  of  mf  ttlatf  haT*  Ibty 
which  denonuaataa  tlum  rtmi;  and  whiA  da 
they  want  the  want  of  which  ciuuiitntea  ih*B 
challiUt  S86. 

What  an  aaKdt/anoMlf  SS7,  S88. 


'    CHAF.  XXT.— or  Pnpena  n  I 


12.  Whnt  if  thuna  into  whoso  hnnda  the 
Tfnder  was  made  rcfbtie  to  /.rr.m/  and  the  lord 
refuse  to  cuinpel  them  to  do  sii!  8ii!i. 

IS.  Of  what  liiree  soHs  in  ndimllaactt  370. 

14.  Whnl  is  t)>c  lord  bn.iiid  to  do  in  admillant 


!.*>.    Hill 

from  the  anrfLvt  870.  37 

16.  In  what,   howCTer, 

mmndtr  differ  from  adu 


the  lord  regarded  in  admilttmcf 
do   admillimcit  Hpon 
of  copyhold  compellable  to  be 


1.  0*  what  two  nator 
ptTtonalf  889. 

2.  Into  what  two  aorta  \»  fnftr^  im  ^itttA 
pmonal  of  the  fbnaer  nalare  diTidod  1  (89. 

8.  What  is  fTufirtg  U  AmtitU  frniaal  ii  /w 
Kxion  oiMlvfc  f  888. 

4.  Into  what  two  oUaMi  doaa  tbo  law  dillia- 
guish  animalt  t  S9a 

u.  What  property  can  a  nan  hara  bi  n^ 
animala  aa  ara  AawlHi^  and  what  la  aaA  a*  alt 
frrm  nalurmt  890. 

G.  Why,  of  aU  laM  aad  demrtia  aateak 
doe*  the  irooJ  bdoac  to  Un  MMhr  («U>  rtai 
exception)!  SOOk 


BLACKSTOyS'S  C0HMENTABIB8. 


7.  Ktitl  ii  fnftrly  m  tAaOtU  ftrtimal,  im  po»- 
ti^tion  fwali/M,  Imultd,  or  ipttiatt  891. 

B.  On  whM  ihrvc  keooanu  uij  ■  TiiaJtM^nr- 
^(rfy  nilMiM  In  mmimali /n  nlitrmt  SSI. 

9.  Whaiar«lhoMUiim>li/n-Eiw(iinciawy«h 

iMJHu.  bj  ■  msn'f  rtdaimiHg  uid  making  them 
UtB*  hj  art.  indualrj,  tad  vdnealion  f  ""'' 

10.  Ho>  long  

k  BU  r  892. 

11.  WhBta» 


Zi  tka  ytoftrtf  of 


liUli/d«iyto««Mtr  S9S. 
i::.   »  hki  mw  ii  it  to  ural  nioh  wMd  tb« 
■if«Iiag  or  which  does  oat  amount  to /(Any f 
I-J4. 

13.  WhcD.  and  hoir  long,  ma/  ■  fualtfUJ  pr9- 
ftty  tX*Q  (ubaid  with  ralntion  to  •itiiaaji  ftm 
Htunr.  ratimt  impottHlm,  on  MCount  of  (hair 
own  iaihiliijr!  HU4. 

14.  Wfaml   ii  Ibal   quaiijifd  prcptrly  which  a 

frtwtlftnom  t   894,  SSG. 

15.  What  other  ihiag*  b*ald«a  animaU  ftr» 
fttflvrv  maj  bv  Iha  objecia  of  qvabjitd  proptrlif; 
••d  how  long  doaa  i\t\l proprrtji  Uttt  89G. 

16.  TbcM  kintla  of  i/iialificahon  in  proprrty 
ariac  from  iht  nk/Hl't  ineapanly  o/ aht/luli  owit- 
miip  :  but  in  what  eaaai  maj  proptrly  be  of  ■ 
f««iiard  or  tprrial  nature,  on  accouni  of  Iht  pr- 
rithar  nrmmiranfri  of  ikt  tnntrr,  when  the  thing 
ilwlf   is  *erj  capable  of   ab«oluie  ownership? 

17.  Haih  a  i-rr-ia/ whn  lialli  ihf  care  of  hi. 
hi.it! f r  t  ^-jinU  or  fhat'rU  nny  propfrly  Id  them  7 

IX.   What  i>  called  a  (Aixir.  or  rkoti  tnaelvmf 

]:•  I'lx.n  what  dcpenil<.  and  what  are  the 
01.1,1  r^giilar  mean*  of  aci|uiring.  all  proprrty  it 


■ii-  -hull  always  lie 


CHAP.  imL—QflUktfrtwftHMmifki- 
>Ufen. 

1.    WiiiT  ptrimal  tkittUU  maj  accrue  to  vhOM 

hj  i-^f^jawJ  4IW. 

J    What  if  the  lula  of  the  kinf  and  Iho  ni&. 
/c(  r„nciir!  409. 

«M  of  *«»b  halh  tli« 


Ind  of 


41  it. 


lor*  nol  still  annlher  apeaics  of  fn- 
froptrty.  founded  nj-in  ■  T»fy  dlffBrvBt 
r  from  anj  thial  haie  baea  Banilonwl  f 


•w>  of  man;  nation*  haTa  riertad   u|iin   ilia 
natural  rithi  of  eitnrj  man  u>  piinnr  aii<l  lake 
to  h)>  own  u**  ail  such  rnMitres  as  an /Vr» 
fUlurmf  411,  4ia. 

faa-i  in  £ay^M<i?  41H~4I<I. 

7.  What  wa.  done  hj  the  «rt<i  *  M*Mf 

41 11. 

F"S 

9. 

wha 

417. 

10 

Who  onlj.  hj  <• 
•,j  kill  aiij  A-di 

f    11^. 

*^  "•/»-" 
doM  sMfwa  car 

.  ./  tt^. 

h«*a  •  rifhl  to 

eproTld. 

MtotUIUUrT 

Who  onl  J,  by 

»lJallllyA.al^ 

ing  or  iporiing  upon  another  man's  •«<,  or.  In 
Ihornufih  Ririclneiu,  Aaaru;  or  (porftiv  at  all  ?  417. 

11.  Ilul  how  bale  the  eiemptloBS  tVom  c*r~ 
lain  pmal  ilalula  for prarrvtny  tiujaimt  TirlnalljT 
extended  what  ar«  called  tbs  r  " 
ilT  417.418. 

12.  For  whal  li 
and  eKoltiU  of  Ihi 

18.  When  do  theaa/br/HMTM  fesimfw  t  421. 

CH.\P.  XXVIII.— (y  IV/fc  l>y  CmHom. 


■2.  Into  whal  two 
•ided!  ti-2. 

3.  What  is  ifHol-trrrinf  422. 

4.  Ipon   whal   does  A 
what  is  it  dellned  to  be  ?  i±L 

now  for  the  most  pan  oonflned?  428. 

6.  7f  TThi'  li  null  I  Willi ■siisllj  iiiin>ii< . 

•nd  of  whal  fitu  la  it  slwajs  !  434. 

a  krnt4  be  lakM  M  Iha  daalk 


of  a/™ 


I  Ai-rw  be   coapounded  for  b*  Iks 
are  mortuann ;    and  why  >ra  Ikaj 


vruion  lo  pr^'pfTlyf 


ANALYSIS  OP 


ClIAP.  XXIX.— 0/  Title  by  Succetsion,  Marriage, 

and  Judgment, 

1.  To  what  is  tueeettion,  in  strictness  of  law, 
only  applicable  ?  43U. 

2.  But  what  tole  eorporationt  have  in  this  re- 
spect the  same  powers  as  eorporationt  aggregate 
have?  431. 

8.  In  case  a  leate  for  yeart  be  made  to  the 
Bishop  of  Oxford  and  hut  tuecessorSf  who  shall 
have  it;  and  why?  431,  432. 

4.  Yet  what  two  exceptions  are  there  to  the 
rule  that  no  ehattel  can  go  to  eorporationt  merely 
§ole  in  right  of  succession  t  432. 

5.  How  are  those  cfiattels  which  formerly  be- 
longed to  the  trife  vested  in  the  hutband  hy  mar- 
riage ;  and  how  does  personal  property  differ  in 
this  respect  from  real  estate  ?  433. 

6.  How  do  a  ehattel  real  and  a  ehattel  personal 
or  ehose  in  aetion  vest  in  the  husband ;  and  what 
if  he  die  before  he  have  recovered  or  reduced 
theui  into  possession  1  434. 

7.  What  shall  become  of  the  ehattel  real  and 
ehattel  personal  if  the  wife  die  before  the  husband 
have  dune  so ;  and  why  ?  435. 

8.  Huw  do  ehattels  p»\rsonal  in  possession  vest 
in  the  husband?  43r). 

0.  What  are  the  wife* s paraphernalia?  43."),  436. 

10.  Of  what  natures  is  property  in  ehattel  in- 
terests  vested  by  a  Judgment  in  consec^uence  of 
some  suit  or  aetion  f  43(),  437. 

11.  Whiit  three  species  of  property  arc  of  the 
second  of  these  natures  t  437-43U. 

CHAP.  XXX.— 0/"  Title  by  Gift,  Grant,  and  Con- 

traet. 

1.  What  is  the  distinction  between  a  yi/i!  of 
personal  property  and  a  grant  ?  4 -It). 

2.  What  may  be  included  under  the  head  of 
gijts  or  grants  of  chatttis  nal :  and  what  ronsi- 
df rations,  in  the  eye  of  the  law,  convert  the  gift, 
if  executed,  into  a  grant,  if  not  executed,  into  a 
eontraetf  440. 

3.  Wliut  are  grants  or  gifts  of  chattels  personal ; 
and  }iow  may  they  be  niadeT  411. 

4.  Why  does  the  statute  3  Hen.  VII.  c.  4  de- 
clare all  detds  of  gift jf  (it*  goods  made  in  trust  to 
the  use  of  the  donor  voiil :  and  what  does  the 
statute  13  Elii.  c.  6  declare  as  to  every  grant  or 
gift  of  chattels,  as  well  as  lands,  with  intent  to 
defraud  creditors  ?  44 1 . 

5.  Hy  what  is  a  true  and  proper //i/V  or  grant 
ulways  accompanied:  and  iu  what  cases  only 
may  it  be  retracteil?  441. 

0.  Hut  what  if  the  gift  do  not  take  eflfect  by 
delivery  of  inimeiliato  possi'S'«ion  V  441.  442. 

7.  What  interest  does  a  contract  convey  as  dis- 
tinguished from  a  ifit't  or  t/mnf ;  and  how  is  it 
defined  T  442. 

^.   Can  a  chose  in  action  be  asxigncd  *  442. 

0.  What  are  express  contracts,  and  what  implitd? 
443. 

10.  What  are  fx*-cu'cd  and  what  t/rrutitry  con- 
tracts:  and  how  do  they  ililfer  in  tlie  chufts  they 
ecurn/  /  443. 

11.  What  is  a  good  and  what  a  valuable  cou- 
sidrnitiun ;  and  how  mav  each  of  tht-se  be  set 
asidr?  444. 

12.  In  what  four  species  are  rahtabl^  eonsidir- 
ations  divided  l»y  the  cinlians/  444,  445. 
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I      13.  W^hat  is  a  nudum  pactvm  ;  and  what  degree 
of  reeiproeity  will  prevent  it  ?  445,  446. 

14.  How  far  will  eourtt  of  juaikf  rapport  i 
voluntary  bond  or  promissory  note;  and  whj: 
446. 

15.  What  are  the  fonr  moat  nsoal  tomtr§»it 
whereby  the  right  of  ekatteU  personal  may  be  ie< 
quired  in  England  T  446. 

16.  What  is  sale  or  exehanye;  how  does  tLe 
former  diflfcr  fW>m  the  latter ;  and  how  are  both 
regarded  by  the  law  ?  446,  447. 

17.  Where  the  vendor  hath  in  himself  ihe/nr 
prrty  of  the  goods^  when  only  hath  he  not  the 
liberty  of  disposing  of  them  ?  447. 

18.  What  constitutes  a  saUf  447,  448. 

19.  Hut  in  what  cases  mnj  property  betna*- 
f erred  by  sale  though  the  vendor  hftTC  none  at  sH 
in  the  goods  f  449. 

20.  What  is  market-day  and  market-otert  in  the 
I  eountry ;  and  what  in  London  f  440. 

21.  But  what  has  the  statute  1  Jac.  I.  c '21 
provided  as  to  the  sate  of  goods  to  pamnhroktrif 
449. 

22.  And  in  what  cases  are  saUs  not  bindug 
even  in  market-overt  f  460. 

23.  What  directions  do  the  sUtutes  2  P.  tni 
.M.  c.  7  and  81  Elix.  c.  12  enact  conccrDing  the 
sale  of  horses  f  450,  451. 

24.  What  remedy  has  a  purtkasor  if  a  rf»f^ 
sell  gemds  and  ehattels  as  his  own  and  the  tiiU 
prove  deficient  ?  451. 

25.  When  is  the  vendor  bound  to  answer  fc-r 
the  goodness  of  his  wares  purchased?  451. 

26.  What  is  bailment:  and  who  is  the  bailer, 
and  who  the  bailee  f  451,  452. 

27.  What  does  the  law  call  agistment  f  4*'i2. 

28.  If  a  man  deliver  any  thing  to  his  frienJ 
to  keep  for  him,  when  is  the  baifre  answerable 
for  any  damage  or  loss  it  may  sustain  ?  4-'>2. 

29.  Why,  in  all  instances  of  bailment,  mar  the 
bailtc,  as  well  as  the  bailor,  maintain  an  or^r-i 
against  such  as  injure  the  chattels  bailed*  4aJ, 
4ri3. 

30.  What  is  the  difference  between  kinn^  abJ 
Itorrowingf  458. 

31.  What  is  interest;  and  upon  what  are  i» 
doctrines  grounded  ?  454,  455. 

32.  To  what  three  practices  does  the  eirevm- 
stance  of  the  hazard  of  lending  money  heinp 
greater  than  the  compensation  arising  from  the 

I  rate  of  interest  allowed  by  law  on  the  loan  p^* 
,  rise  ?  457. 

I      33.  What  is  bottomry:  and  in  what  docs  i< 
'  differ  from  respondentia  f  457,  458. 

34.  What  is  enacted  hy  the  statute  11^  Ore.  U- 
'  c.  37  as  to  all  moneys  lent  on  bottomry  or  r^^r*' 
I  dtnfia  on  vessels  bound  to  and  from  the  ^^ 

lndi(«  ?  458. 

i\'t.  What  is  mpoUey  of  imsuramttf  4ri8.  ^^■ 
I      3l^  What  is  enacted  by  the  statute  14  0<<^ 
■  III.  c.  48  as  to  insttranet9  om  tires  f  459.  Af^l 

37.  Ptdieies  of  instiranef  being  eontraeff.  «kf 
'  very  essence  of  which  consists  in  observing  I^•' 
.  ]iurest  good  faith  and  Integrity*  how  is  fr«u<l"[ 
,  undue  concealment  in  them  proTided  agaiB»i . 

35.  What  is  enacted  by  the  statnle  19  Geo-  H- 
c.  37  as  to  what  are  denominated  nycfiHrr^' 
ei'^s?  4r.O,  461. 

I      39.  From  what  does  the  ptmUm  of  pai«hsfi"f 
;  annuities  for  lirts  at  n  certkln  ptiet  er /ywd^ 


BLACKSTONE-S  COMlfBNTAItlES. 


luteal  af  ■drancins  tha  lame  nm  on  u  ordl- 
Kar;  loan,  ulMt  401. 

4u.  WhBi  hu  iha  Katula  87  Qeo.  Ill,  e.  28 
dinctsd  in  order  to  Ihrow  lomc  oheck  upon  im- 
proTidcal  iruuaelioni  of  thi*  kind?  4ttl,  462. 

41.  What  I*  now  ihe  extnmltj  at  Ugal  mUml 
Uat  ean  b<  laken  T  4tU). 

42.  If  ■  toHtraet  wkieh  outIm  Intemi  ba 
■•da  in  a  rorejgn  countrj,  of  what  mlrrtl  will 
aw  mrlt  direct  tha  pajmenl  T  46S.  404. 

48.  What  di>ea  lh«  datula  14  Oao.  III.  a.  T9 
aasct  ■■  (o  Ike  Us'^'S  of  iittfral  on  all  mort- 
t»frM  and  olticr  ittuntitt  upon  aula  or  olkar 
fToprriy  in  Inland  OT  the  jibiUaruHu  f  4A4. 

44.  What  ii  d/bl :  and  in  what  mmnuLy  ll  ba 
th«  ooanicrpaK  of  and  ariie  IVom  any  of  tba 
•Ibar  ipaeiea  of  eoniratU  t  4tt4. 

45.  lulo  ailial  ihrea  claaaaa  ii  debt  dn«II/  dt- 
Tided  T  4l>5. 

46.  What  la  a  ^&1  of  retordt  466. 

47.  Wnat  ii  a  dtbt  by  iptriaUg  or  iptaat  tott- 
tr^t  4«6. 

48.  What  are  dthli  &y  nm^fl  eonfraett  406. 

49.  What  ii  enacted  bj  ttai  alalute  liH  Car.  II. 
a  person's  being  reaponuble  for  Ika 


7.  What  p«wm  hava  t 
bankruptcy  T  481. 

n.  Uhd  if  liie  fi-iKtriipl  con(v>)  or  ainhpii)* 
■  t.y  r/'vi,  lo  Iha  amuiinl  i.f  -^M.,  iir  >lUli«M 
»oy  )Mok*  (ir  rrillngs  wlih  intani  14)  daflraud  hif 
ora-tilxrvt  4«i. 

».  Wtial  If  il  aiipearlhat  hi*  inabilily 


hii  dctila  aniaa  fro> 


HIT  «o  pay 
■Biloel  and 


Hid. 


■pecioa  of  limple-cimlrael  JM 
BOW  iniroiluced  into  all  lorti  of  dnJ  life  uader 
tha  aane  of  /•I'prr  crrdilt  4t>8. 


Wh,  i.  I, 


ncvll|«nc«  !  AKS. 

10.  Aflar  th*  lima  alloved  to  iba  lUilruf  tot 
■uoh  ditcarary  ii  nipirad.  to  whal  dudi  an/ 
other  pcnon,  Toluniarily  diMomiaf  an;  part 
I.f  the  btmtnipft  mlali,  h*  aoUtlad  j  aaj  what 
nhsll  anjr  iriuitt,  wilfully  «uac«alia>  ll,  ArrMtT 

11.  Of  irhal  ralaUa  amaunl  ia  Ua  frnUkv''* 
atlormrtf  (88. 

Vi.  Whan  ahaU  not  Iba  hna«f>*'**K™*"'var 
iHdrmntly  \m  (lt«i  hiffl!  4H4, 

n.    WhitlU>n«4»/«a»jM.vT  tiM. 

14.  Riil  Ba  Id  what  only  ai«  peraaB*  who  ba*a 
tipcQ  alien  deartd  by  a  iaittrnplnf  or  by  as  n- 
,■  ifii  aft  tadfimolllad  ia  mm  Ibay  bvoana  (vkK 

.   ^l;»ifIT   4»14.  VfK 

<     lif   drill*  of  the  iCatatn  of  kmxJeniflrf, 
111  "  li-iu  life  all  the  frrnmat  f*taM   and  ^ttn  at 

16.  Thalia  the  uonlni  of  ib«Ba7ia|"0B(a 
a  banh-a/,!  aad  alrayi  a  baminf^"f  4M,  4M. 

17.  Who  alnne  is  not  within  tha  itBlula  of 
hantnupl.f  tMii. 

15.  »u(  what  i«  proTided  by  tba  lUtuU  IB 
nro.  IT.  0.  A'J  aa  lo  tnoney  paid  by  a  iaKimpi  lo 
a  rr,dil,T.  and  by  Blatule  1  Jac.  I.  c.  15  aa  lo 
money  paid  by  a  drbior  to  a  banhi^T  486. 

lU.  What  acta  can  and  eannol  Iba  utynn*  of 
a  bankrvfl  do  without  tha  content  of  the  frtiAf- 


rr-r.t    471). 


'^■1.  ,Wiihin  what  time  iihall  a  aaooad  a>d  ftaal 
'  diriJrnd  l>e  made;  and  if  any  nnliu  raatain 
' '  afivr  pnving  every  errdilar  hia  full  dtU  lawhoDI 
f    shall  il  be  ti«*D  T  4I<8.' 

' :  CII.VP.  XXXII,— ^r  nitt  ty  rattmtml  mtd  A*- 


\i:  XXXI.— rt/  r,ii'h. 


I  may  a  man  become  a 


Iial  if  the  bankrupl  make  defaull  ir 
er  of  hiatelf  or  cunroniiiiy  lu 
I  nf  ihe  ■taliileo  of  hrnxKrupici,  f  t 


ftaet  OTcr  a  bantrrpl  f 


ANALYSIS  OP 


10.  Are  prisoners,  eapticet,  and  the  like  abso- 
lutely inUstahU  ?  497. 

11.  In  what  cases  may  a  feme-covert  make  a 
testament  of  chattels  f  498. 

12.  Who  is  an  exception  to  the  general  rule  • 
that   a  feme-covert  cannot  make  a  testament  of 
chattels  f  408. 

18.  What  if  a  feme-sole  make  her  will  and 
afterwards  marry  ?  409. 

14.  Who  are  persons  incapable  of  making 
testaments  on  account  of  their  criminal  conduct  ? 
409. 

15.  Into  what  two  sorts  are  testaments  divided  ? 
600. 

10.  What  is  a  codicil;  and  of  what  two  sorts? 
600. 

17.  Under  what  three  restrictions  has  the  «/a- 
tute  of  frauds f  29  Car.  II.  c.  3,  laid  nuncupative 
wills  and  codicils  f  600,  501. 

18.  What  witness  of  their  puhlication  do  written 
testaments  of  chattels  need?  501. 

19.  What  if  there  be  many  testaments  of  dif- 
ferent dates;  and  what  effect  has  the  republi- 
cation of  a  former  iri7^  upon  one  of  a  later  date  ? 
602. 

20.  In  what  three  ways  may  testaments  be 
avoided?  502. 

21.  What  if  a  man  who  hath  made  a  will 
marry  and  have  a  child  ?  502. 

22.  Is  it  necessary  to  leave  the  heir  a  shilling  ; 
or,  if  the  heir  or  next  of  kin  be  totally  omitted  in 
tlie  willy  does  the  law  admit  a  querela  inofficiosi 
to  set  it  ai<ide  ?  503. 

23.  What  is  an  executor^  and  who  may  be  one  ? 
608. 

24.  What  must  be  done  if  the  executor  be  not 
seventeen  years  of  age,  or  bo  out  of  the  roilm 
when  a  suit  is  commenced  in  the  ecclesiastical 
court  touching  the  validity  of  the  will?  503. 

25.  What  if  the  testator  name  no,  or  incapable, 
executors,  or  if  the  executors  named  refuse  to  act  ? 
503,  504. 

26.  What  if  the  deceased  die  wholly  intestate 
without  making  either  irill  or  executors  f  504. 

27.  In  granting  letters  of  administration  pur- 
suMiit  to  the  statuteH  31  Edw.  III.  c.  11  and  21 
Urn.  VIII.  c.  5.  by  what  seven  rules  is  the  or- 
dinnrtf  bound  ?  504,  5()5. 

2H.  Who  may  administer  to  a  bastard?  505, 
50»). 

20.  If  the  executor  of  A.  die,  who  is  A.'s  ex- 
ec'tfnr?  50G. 

^•o.  Is  it  the  same  with  regard  to  A.'s  admi- 
ni.^*ritorf  600. 


81.  What  is  an  adminittrator  de  bomu  nan  f  'W. 

82.  What  is  the  difference  between  the  offion 
and  duties  of  executors  and  those  of  mhmmstra- 
tors?  6U7. 

83.  Who  is  an  ezeatior  de  mmi  tort;  and  hov 
shall  he  be  treated  ?  607. 

84.  What  are  the  seven  powers  ftiid  duties  of 
a  rightful  exwutor  or  admmiiiraiOTf  606,  510- 
512,  514,  616. 

85.  In  what  tvo  ways  is  n  wiU  jpramei;  aid 
what  is  styled  tJtk^probaief  608. 

86.  When  must  the  will  be  provwd  before  the 
ordinary  of  \h»  furiadietionj  and  when  before  the 
metropolitan  of  the  provmet  hj  wmj  of  SftauLprt- 
rogativef  608,  609. 

87.  If  there  be  two  or  more  exeesiion  or  erfai* 
nistratorsy  is  a  tale  or  reUaee  hj  one  of  then  pod 
against  the  rest  ?  610. 

88.  What  are  called  OM^f  610. 

89.  In  what  order  of  priority  amst  ths  de- 
ceased's debts  be  paid?  611. 

40.  What  if  a  eredUar  oonstitnte  his  debierhit 
executor?  612. 

41.  May  an  executor  or  admmUirmtor  give  him- 
self the  preference  in  the  payment  of  the  de- 
ceased's debts  and  legaeieef  611,  612. 

42.  What  is  a  legacy^  and  what  is  neesHsry 
to  its  perfection  ?  612. 

43.  In  case  of  a  deficiency  of  assets,  wku 
legacies  must  abate,  and  how?  612,  618. 

44.  What  is  a  lapsed  legacy  ;  and  to  whondoci 
it  lapse?  618. 

46.  What  is  a  eomUngeni  and  what  a  tmtti 
legacy?  518. 

4ti.  But  what  if  such  legaeiea  be  charged  npoa 
real  estate?  613. 

47.  When  do  legaeiee  every  tniereHf  61S.  511 

48.  What  is  a  donation  eauea  mortis?  514. 

49.  When  shall  the  reoidusim  go  to  the  aetater, 
and  when  to  the  next  of  kinf  614,  516. 

50.  How  do  the  statutes  22  4  23  Car.  IL  t 
10,  explained  by  29  Car.  II.  e.  80  and  1  Jac.  II 
c.  17.  distribute  the  surplusage  of  lalsilslr'f  »* 
tafes?  615,  616. 

51.  But  what  are  the  euetome  of  the  eitwoi 
London  and  the  provinef  of  Vork  aa  to  the  disiri- 
but  ion  of  intestate**  effect*  which  are  oT^mAy 
reserved  by  the  statute  ofdietri^utimu?  518,  511*. 

52.  What  is  the  widow**  cMautber  by  theM  rw- 
tom*?  518. 

68.  What  was  the  dead  mak'tpart?  518. 

54.  In  what  two  principal  points  do  the  f' 
torn*  of  London  and  York  considerably  differ* 
519. 


BOOK  III.-OF  PRIVATE  WRONGS. 


CHAP.  I.— Of  the  Redress  of  Private  Wrongs  by 
the  mere  Act  of  the  Parties. 

1.  What  Are  private  wroni/s  as  distinguished 
from  public  wrongs;  nnd  why  are  the  former 
fr«»quciiily  termed  civil  injuries,  and  the  latter 
critms  and  misdemeanours  ?  2. 

2.  How  is  the  redress  of  private  wrongs  prin- 
cipally to  he  sought  ?  2.  3. 

3.  Into  what  three  species  may  the  redress  of 
private  wrongs  be  distributed?  3. 

4.  Of  what  two  sorts  is  that  redress  of  private 
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'  wrongs  which  is  obtained  by  the  mat  art  of  tbf 
•parlies?  3. 

5.  Of  what  six  species  is  that  redms  of  r*- 
vate  wrong*  which  arisee  ttom  the  self  set  of  i^( 

I  injured  party  ?  3-6,  16. 

6.  What  is  a  diwIrvM,  di*trietio;  and  ftr  *^ 
four  injuries  may  a  dtofrra*  bo  taken  ?  8»  7. 

7.  What  are  cattie  dmmmgo  Jtatmtdt  7. 

8.  What  six  speciea  of  tkmfo  eannot  be  tf 
trained?  7-10. 

9.  What  are  cattk  iiMMt  aad 
tes  et  cubante*  ?  0. 


i 
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Ift.  WbfD, whcra.aiidhowmui 
nul«  ;  will)  whmt  eicapliani  u  to  tb«  ()m«  f  11. 

11.  In  «hml  c*M«  nu;  ft  atCDiiil  Jiilntt  for 
the  MinarfWy  b«  iDBd*!   11,12. 

12.  WbaI(loalh<t(«(itJ(a/jVar{frrf^62HaD. 
III.  c.  4.  tnut  u  to  urHHuUf  Ailrntt  Vi. 

13.  liow  niuM  a  dulrrw  be  dUpoacd  of;  and 
when  majll  b*  roriKif  bj  illoWBCTl   12. 

14.  What  ii  a  potmi  Ifurfm);  and  of  what 
foorkiKU*  12. 

10.  Wtaal  is  tbe  dilTercoot  !■  tli«  affMt  bv- 
(wecD  lai/wiiiiifiii;  a  it«  ibfreM  In  a  eommon 
fnuttd-wrrl  and  in  a  tpfoal poutut^ctrfrtJ   IS. 

Iti.  What  if  ihe  i<ai((  ar*  put  in  a  potmd- 
of  rfMif  ckalItU  be  nol  put 


2.  la  not  th»  oTdinBT7  wwm  tf  JmUrn  •■• 
cludsd  b;  tba  nxtr^adlcU  w«Jy  «Ueb  lk« 
law  bUowi  1b  tha  aararal  bum  of  r«dnM  br  <^ 

od  a/(jl«^aftHinmtioB«d  in  n  fnfar  Anptot 

8.  Wbat  !■  ilic  raiot  of  nni*a;  bjr  lh«  iiivl« 
eptrathu  of  Jair  r  :;.'l. 

4.  Wkat  la  «  jtrnrtal  kikI  indiiputabU  rul* 
wbara  ther*  b  a  Itfcil  rigAi  T  S3, 

6.  WhU  U  ■  rvMi  tlvAned  tu  b*  •  £H. 
all   mm 


•   IS. 


II  htatlt  taken  dMmagt-fiatcml 


•  long  n 


18.    What  is  lo  rrptnig  {rrplfyiitrt)t  18. 

lU.  Whrn  ia  Ihe  dutnu  aalable  for  a  rftif  do* 
o  th«  mMrn  for  an  amrrtrmml  lo  Ihc  lord,  and  for 
tiaiuit  dulTotri ;  and  when  in  all  Baaea  of  Wu- 


:;  I .  An  ihoae  who  are  enliiled  to  Ibat  radraaa 
of  pnmir  (TTDDjrt  which  ariaca  from  Ihe  toU  ad 
!•<  ill*  iKJurril pari)/  debarred  of  (heir  rvOrtaa  bj 


24. 

7.  WlUoBc  di-llnclion  run*  Ihn)U|[huilt  all 
eontU  tf  jiuiietT  24. 

B.  What  ooaMUiilM  •  tvmn  ^  nttri;  nd  bj 
what  ahaU  lU  aziatnue  ba  triwlt  14,  U. 

0.  WbU  U  a  (Vwrt  mot  tf  ramrW;  what  b  Ikt 
•xtaat  of  lu  powar,  aad  by  what  ihall  ila  •>• 
iatanoa  ba  triedr  26. 

10.  What  thraa  aonaUtnant  p«rU  aawt  (b«« 
ba  in  armr  osw* ;  and  vhat  airtWfH  ia  " 
-      '  haraT  UL 

12.  Who  "*■""'  appaar  la  aaivf  \ij  m 


18.  nat  ara 
2«. 

14.  Of  what  two  qieeiaa  ar  d> 
fla  or  eawMW  t  26. 

16.  Wb«nni>}ral«THM-b«aalMtol])afUla 
and  d«gr»«  of  a  injrtnli  and  who  ara  bj  enalaBi 
alwaja  admilled  inlo  Ihit  TeDerabLa  order  an  a 
qualiBcalion  for  their  oScaT  37. 


■.■.;.    What    i«   arrord;    a.,d    l.hal    i<    ill    effccl  T 

..    I'V. 

What  aretheir  nalriBlioniT  27. 

*.'(.    In  wUat  tarro  it  imdrr  of  nufGcienl  aoiand* 

l\it  f-Jtrlii  iHinrr'l  a  hir  of  all  aeli<.nA  f   Iti. 

aiarWXrrr  SB. 

::.'•.    What  ii  ur/'ifrviiion ;  whii  19  an  umpirt  (tn- 

IK.  Whoarari«^.f  28. 

«-.,r..r  or  .«.,«ir] :  .ad  whni  i^i  an  .t«;ir.lf  16. 

ID.  Can  a  conned  maintain  an  action  for  Ui 

.yi.    How  in«v  the  right  of  rml  proptrl^  paaa 

few!  iS. 

■20.   For  what  apoken  b;  him  ia  a  totmnt  Bat 

L'7.    In  irliiii   cniie  di>p«  ihv  !ialule  9  K  10  W. 

anawerable!  29. 

21.   How  are  »■»<(  guilty  of  daoait  or  aolla- 

'■•■raii-n  iir  ui";-ir"»'  riiav  1*  made  ruitt  of  any 

ihe  1-rny'.  i-...r.i."./    r.-r.-r./ '    17. 

3Edw.  Lc.  21t'  2». 

•  iim:  II.— w  im, 


e  allnwril  i< 
■rej.idicr  ,o  1 


ni.AP.  in.— o/  PouM.  ••>  ff/nr, 

I.   WUAT    is    that    redress   uf  prir<t 
■  herein  the  ari  of  Ou p^irXut  and  Ibe 


1.  Or  what   iwo   nalurea  arc  enrd  yf  jutia 
with  regard  10  Iheir  aeTerat  ipceieaT  SO. 

2.  Of  whal  four  aorta  are  p^Mit  touru  tf  jut- 
UerJ  30, 

3.  Whal  are  the  ten  general  and  vsUic  nurtt 
of  wnmm  late  and  ryinty  cooalilntea  for  iha  ra- 

I  rtlam    j„„  „f  „„/  injuriea.  beginning  with  the  loveat ; 

'  and.  of  Iheae  ten.  which  ara  of  a  partial  juia- 

'  diclion  and  confined  to  particular  dialrieta,  aad 
r  TMihl  Kbich  are  Ihe  nptrior  raerti.  caknUlad  for  tha 
Id  and    a.iiiiiiiiiH ration  of  redrea*  ihnnigbeat  Iha  wbola 

I  liingdiini :  which  ara  nwrtt  of  ntmd,  and  whkh 
■ot  ri-\  „„,,  ,aj  ,hich  ara  nwte  of  i«ixyaa-«aU  aa 

I  larf  :l2-8o.  37,  41.  44,  47,  48.  M,  &7. 
Tmedy         4     what  ii  ih«  mm  0/  pi/poudr,  ;  who  U  tba 

LWjifofil:  what  ia  IM  JnriadiotioB ;  and  whan 
lies  an  appeal  froln  it  ?  82,  S3. 

I  r>.  Whal  ia  ibe  nwrt-ktnti;  by  whom  la  U 
trronyi  I  held  aa  rigiiirar:  and  of  whal  two  aaliUM  la  it  f 
0/  laK  '  33. 

I      0.  Bcfora  vbotn,  a*  >^rM<  >■  1^  aaaaltaw 


ANALYSIS  OF 


of  the  second  or  common-lair  nature  held  :  what 
j}leas  may  it  hold;  whither  may  its  proceediugM 
be  removed ;  and  where  lies  an  appeal  from  it  f 
34. 

7.  What  is  a  hundred  court ;  who  are  Mb  judge* 
and  rtgiMtrar ;  whither  may  its  proceedings  be 
removed;  and  where  lies  an  appeal  from  it? 
84,  So. 

8.  What  is  the  county  court;  fiXxfii pleas  may 
it  hold ;  who  are  its  real  judges,  and  who  its 
ministerial  officer;  whither  may  its  proceedings  be 
removed ;  and  where  lies  un  a]ipcal  from  it  1 
36,  37. 

y.  What  is  the  origin  of  the  court  of  common 
pUas  or  common  bench ;  and  by  what  was  the 
court  rendered  fixed  and  stationary  where  1  38, 
39. 

10.  What  benefit  did  the  common  lav  itself  de- 
rive from  this  establishuient  of  its  principal 
court?  80. 

11.  Into  what  two  sorts  tire  pleas  or  suits  regu- 
larly divided ;  and  of  wliat  court's  jurisdiction 
were  each  of  these  the  proper  objects  1  40. 

12.  What  are  the  judges  of  the  court  of  common 
plenn ;  and  when  do  they  sit  ?  41. 

13.  Where  lies  an  appeal  from  this  court  ^41. 

14.  What  is  ihe' court  of  hinges  bench;  why  is 
it  so  called,  and  what  are  Us  judges?  41. 

15.  For  what  reason  is  all  process  issuing  out 
of  this  court  in  the  king'g  name  returnable  **  ubi- 
cungue  fucrimus  in  Anglia**  ?  41,  42. 

16.  What  is  the  jurisdiction  of  this  court; 
and  by  what  fiction  can  it  hold  plea  of  all  per- 
sonal actions  whatever  ?  42-44. 

17.  Where  lies  an  appeal  from  this  courti  44. 

18.  What  is  the  court  of  exchequer  [scaecha- 
rium)  ;  why  is  it  so  called ;  and  what  is  its  rank  ? 
41. 

19.  Of  what  two  divisions  does  it  consist; 
and  what  are  the  two  subdivisions  of  the  second 
division  ?  44. 

20.  Where  and  before  whom  is  the  exchequer 
court  of  equity  Iield :  and  what  is  tlie  primary 
and  original  buHiness  of  this  court?  Ah. 

21.  But  by  what  fiction,  with  the  help  of  the 
commtm-hiw  part  of  this  ro//r/'«  jurisdiction,  may 
all  kinds  of  personal  suits  be  pro.»«ecutcd  in  it  ? 
45,  4t>. 

22.  Where  lies  an  appeal  from  the  equity  side 
of  this  court;  and  where  from  tlie  common  lav:? 
46. 

23.  What  is  the  court  of  chancery  (rancellaria) ; 
why  is  it  so  called;  and  how  is  the  uifice  of 
chancellor  or  lord-keeper  created  ?  47. 

24.  What  is  the  chanctllor  virfute  officii;  and 
what  are  his  powers  and  authorities?  47,  48. 

25.  Of  what  two  distinct  tribunals  docs  the 
court  of  chancery  consist  ?  48. 

20.  What  is  the  juris<liction  of  the  ordinary 
legtil  court  in  chancery  ;  what  if  any  fact  be  dis- 
puted between  the  partits:  and  where  lies  an 
appeal  from  Us  judgments  in  law?  48,  40. 

27.  What  writs  issue  from  the  common-law 
court  in  chancery ;  and  what  is  the  origin  of  the 
hanaper  nnd  petty-hag  ofllices?  49. 

28.  What  is  the  origin  of  the  separate  juris- 
diction of  the  chancery  as  a  court  of  equity?  51- 
53. 

20.  How  was  that    notable  ^lispute   decidcil 
which  was  set  on  foot  by  Sir  Kdwanl  Toke  when 
chief  justice  of  the  court  of  king's  bench,  whether 
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a  court  of  equity  could  gire  relief  after  or  agal&n 
&  judgment  at  common  latrf  54. 

80.  What  chancellor  first  built  •  ^Mem  of 
equitable  jurisprudence  and  juriediciion  upr>n 
wide  and  rational  foundations,  and  occasioned 
the  power  and  business  of  the  eotirt  of  ehamrertt 
to  increase  to  its  present  amaiing  degree?  V^ 

31.  Where  lies  an  appeal  fh>m  this  courts/ 
equity  in  chancery ;  and  what  two  differenrrf  are 
there  between  appedU  from  a  court  of  tqmity  an  J 
writs  of  error  from  a  court  of  law  f  6ft. 

32.  What  is  the  nature  of  all  the  branchef  of 
the  rour^  of  exchequer  chamber;  and  of  whom 
does  it  now  consist  ?  66,  57. 

33.  Where  lies  an  appeal  from  this  eemrtf  57. 

34.  What  is  the  nature  of  the  house  of  peers  u 
a  court  of  judkature ;  and  where  lies  an  appeal 
from  it?  57. 

35.  What  is  an  eleventh  species  of  court*  of 
general  jurisdiction  and  use  which  are  derived 
out  of,  and  act  as  ooUnteral  auxiliaries  to,  the 
foregoing?  58. 

36.  Of  what  are  these  courU  eompoaed ;  how 
often  in  the  year  are  they  institutedt  and  for 
what  purpose  ?  68,  69. 

37.  By  virtue  of  what  flTe  Bereral  nathoriiicf 
do  the  judges  upon  their  circuits  now  sit?  dOl 

88.  What  is  a  commission  of  oMsme  f  60. 

89.  What  is  a  commission  of  niaiprmst  GO. 

CHAP.  V.^Of  Courts  EeelesiaHieal,  Military,  nd 

Maritime* 

1.  Wno  first  separated  the  eeeMastkal  ttmt 
from  the  eivil  f  62. 

2.  What  are  the  seren  principal  courts  of  «t- 
cUsiastical  jurisdiction,  or,  as  they  are  often 
styled,  courts  Christian,  {eurise  Ckristiamilatis,)  be-* 
ginning  with  the  lowest?  M-67. 

3.  What  is  the  jurisdiction  of  the  areUeocm'i 
court ;  before  whom  may  it  be  held ;  and  where 
lies  an  appeal  from  it  ?  64. 

4.  What  is  the  Jurisdiction  of  the  tonsisttry 
court  of  every  diocisan  hiskop ;  where  is  it  held: 
who  is  iht  judge:  uid  where  Ues  an  appeal  fr«B 
it?  t>4. 

5.  What  is  the  court  of  arches  ;  irhju  iif/w^ 
called  dean  of  the  arches;  what  is  now  the  jnri^ 
tion  of  the  court;  and  where  Ues  an  appeil 
from  it  ?  64,  65. 

6.  What  is  the  court  of  peculiars;  what  is  in 
jurisdiction ;  and  where  lies  an  appeal  froa  ii* 
(io. 

7.  What  is  the  Jurisdiction  of  the  prrrtfsttrt 
court;  by  whom  is  the  Judge  appointed;  tnJ 
where  lies  an  appeal  from  it  ?  66,  66. 

8.  What  is  the  nature  of  the  court  ^  deleft** 
ijudices  delegati) ;  and  by  whom  are  they  ip- 
pointcd?  06,  67. 

9.  What  is  a  foimiiiHisfi  of  miewf  67. 

10.  What  is  the  only  court  military  known  lo 
and  established  by  the  permanent  laws  of  (be 
land ;  before  whom  is  it  held ;  of  what  hsi  it 
cognisance ;  and  where  Ues  an  appeal  frsn  it  • 
68. 

11.  What  are  the  three  maritime  eourts:  sni 
what  are  their  power  and  Jurisdiction?  6B,  <^ 

12.  Before  whom  is  the  OMirfc/odhiiratQfbeM: 

according  to  the  method  of  what  law  are  in  F*^ 
ceedings ;  and  where  is  ii  held?  0^ 

13.  Where  Uee  an  appeal  tnm  the  erdiesiy 


BLACKSTONE'S  COMMENTABIES. 


•MUDCMor  tk«  admiralty  juift !  but.  In  cmin* 
•f  frat  rateU  lakiQ  !■  the  Ums  of  wmr  in  wij 
p«rt  of  the  world  and  oDudmnBed  in  nay  of  the 
•HTlf  o/  odwnJfjr  or  we*  admiraiif  u  lawful 
priia,  whare  li«i  ma  kppval  T  69.  I 

CHAP.  Vt—Of  CowU  tf  a  Sptaal  Jaritdittini. 

1.  What  Bra  tba  l«n  enrti  whmg  JnrUdistiou  I 
U  pnralf  and  ipMial,  eoDflned  to  putlooW 
•pota.  or  iDBiiiurcd  oolj  to  ndrgu  parliculM'  in- 
jurien!  71.  78-76,  77-SO,  BS. 

Lt  were  llie/or«i  crnirUt 


17.  la  wbM  oD*  inalanM  kar*  tba  praciwil- 
ig*  Id  llie  rotnly  and  Aunifrarf  mipM  b**n  kKmIn 
»i««l  ti;  iha  *ut<i<#  S8  (>««.  III.  e.  Ui  and 
hat  aM*  ll  eiia«t  r  88, 

1^.  What  an  tha  Jnrladif^tLan  and  •jalamor 
ihaprudnaea  of  Ilia  ekanitUar't  eourit  In  iba 
■<i  uMifrrtihrM  at   KnjtlaDdi    aad   *bj.  In  (Ita 

IfD  «r  IJuaMi  Eliiahrthi  waa  aa  a«l  of  m^- 
'       iftnalagalltliaaUrftriBrik* 


3.   By   1 


■  the  c 


4.   Wbai  ara  ibc  power  andJurUdiotiDAoftlii' 
nutt  of  pvhcwt  0/  attaranet;  hj  whom  mmj 
be  appuioitil ;  of  whom  dace  it  eoi"' 
whj  ha*  it  fallen  into  disuse  T  74,  76. 

b.   Wha*  IB  ihe  origin  of  Ihe  rourl  of  tb«  mat 
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CHAP.  VII.— 0/(**rn?..ud»«<.//'rir«ftf  ITrMW*. 

I ,  Or  what  lhr«a  olaaaea  are  wrnaft  or  avariM 
MigRiiBhIa  by  Ibe  terUtiatlirtit  man,  nnl  fbr  tba 
■aka  of  th»  pany  u^umtj/,  {jtn  laAifrauiw,)  bm 

and    fvr  ih*  "alie  i>(  >hf  party  vfFiirviif  K7,  HH. 

^.   From  what  !!••  principal  iiininu  da  Iba^ 
nwy  rua/H  cogniubla  In  Ibr  M  ' 


>r  of  ChaItT,  Latt-  I 


4.  What,  bT  ibe  ancient  law  and  by  Ibe  tfU- 
lute  3  ft  a  tAm.  VI.  e.  I  a,  b  t^  poaily  la  caa« 
asy  parvoti  ibalt  e^rry  off  bl* /radW  tfUM  fedM 
ihe  tenth  part  ba  duly  ■««  hrlk,  m  atNaMMl 
be  made  with  the  proprietor,  or  ikall  vkUtnV 
liin  Mk'i  of  the  tamn,  or  (hall  Under  tba  pra- 
I'rieior  of  the  bikn.  or  hln  dapuly,  fmni  T(e«ln( 
or  carrying  ihem  away  !  W. 

A.  IIiii  how  may  what  ntlia  aad  Am  ba  r*- 
eonred  by  itaiutea  7  W,  IIL  e.  A  and  S  W.  HL 
0.  S4 !  Hi»,  Wl. 

tl.  When  will  a  anil  for  >»  Ha  In  lU  *<ab- 
noifinfrowor  VO. 

T.  When  baa  i 


.  What  ie  yD/uriM,  and  wk 
ba  iTtmftwl  nairt  f  90,  91. 
.  When  will  lb*  Hmmtnl  n 


liiBife  Juriedicliiin 
t,r  pari,  of  /*or-r, 
id  lli/lhr,  10  wliivb 
S'lded:  and  what    dlmre^  i  m 


II.   When  dua*  iba  trdnta^tral  bv  4a0«« 
ra,  and  wlwa  4  warata  ■ 


ll  ffuiii  ileciaio 


d!  '       18.   In   what    ( 

Ibe  (MWIi  <i(  ffwwy  aiareia*  • 
iR'l ,  dietion  wUb  llie  KdaaiMltBaf  an 

U.   Aeeordlnt  io  ika  pawatlaa  af  ahal^m 


w^TD 


\eeanllBf  Io  ika  ytmMi 
a  proeeadlnfi  in  llM  <■ 
regalaladr  inn. 

I       I.V   When  will  Ihe  WH«  of  f ■■■«■««■  »WW< 
a  pmhihilion  acaliul  tba   piiia»ali«|a  (■  ito 


tuuraeof  Iba  r»n> 
14.    What  dMB 


'  IIKI. 

H.  What  ie  iba  oHIaaryevonao 
i,<bc<J«a.rHw/<«rwf  100,  I Ut. 

17.    What  pnftt  hata  ih*  imUmmtinl 
o  eufon*  thalr  mf~H.r  101. 

IH.   Whal  areibalwaaartaBfaaaaHswali 
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20.  What  acts  is  an  excommunicated  person 
disabled  from  doing  ?  102. 

21.  What  are  writs  of  tignificarit  or  de.  nrom- 
municato  capiendo  and  de  excommunicato  delihe- 
rando;  when  and  whence  do  they  issue;  and 
what  are  their  effects  ?  102. 

22.  What  assistance  is  given  by  the  statutes 
27  lien.  VIII.  c.  20  and  82  Hen.  VIII.  c.  7  in 
case  of  subtraction  of  tithes  f  102,  103. 

28.  What  is  the  jurisdiction  of  the  court  mili- 
tary or  courts  of  chivalry  declared  to  be  by  sta- 
tute 18  Kic.  II.  c.  2;  and  by  what  fiction  of 
common  law  has  it  been  still  more  narrowly  con- 
fined? 108. 

24.  Of  what  two  civil  in/urics  is  it  cognizable  ? 
108,  104. 

25.  Will  an  action  for  words  lie;  and  what 
remedy  can  the  court  military  give  as  a  court  of 
honour  f  104. 

26.  What  were  the  proceedings  of  the  court 
military  as  a  court  of  heraldry  and  precedence; 
and  why  has  it  fallen  into  disuse  ?  105. 

27.  What  deeds  and  records  of  the  heralds  are 
received  in  a  court  of  justice  f  105. 

28.  How  lias  the  house  of  lords  provided  for 
the  descent  of  peers  f  100. 

29.  Have  the  courts  maritime  cognizance  of 
any  thing  done  by  water  within  the  body  of  any 
county  J  of  wrecks  j  of  things  flotsam,  jetsam,  and 
%<rn.  of  seaman's  wages  contracted  for  on  land, 
of  charter  parties  or  sliip  covenants,  or  of  con- 
tracts made  upon  sea  to  be  performed  in  Eng- 
land: and  what  is  the  general  rule  as  to  their 
jurisdiction  ?  106,  107. 

80.  By  what  fiction  of  common  law  has  tJie 
cognizance  of  suits  been  drawn  from  the  courts 
of  admiralty  to  those  of  Westminster  hallf  107. 

81.  What  if  a  question  that  is  proper  for  the 
cognizance  of  the  court  of  admiralty  should 
arise  in  a  cause  of  which  that  court  hath  not  the 
original  jurisdiction;  or  if  a  question  properly 
determinable  by  the  common  law  should  arise  in 
a  cause  of  which  the  court  of  admiralty  hath  the 
original  jurisdiction?  108. 

82.  Upon  what  laws  are  the  proceedings  of 
the  courts  of  admiralty  founded?  108. 

88.  What  are  their  7>rofr«  and  power?  108, 
109. 

84.  What  injuries  are  cognizable  by  the  courts 
of  common  law?  1(K>. 

85.  What  is  the  remeily  when  justice  is  either 
refused  or  delayed  by  an  inferior  court  that  has 
proper  cognizance  of  the  cause?  109. 

86.  What  is  a  writ  of  procedendo  ad  judicium  ; 
and  when  and  whence  does  it  issue?  109,  110. 

87.  What  is  a  writ  of  mandamus ;  and  when 
and  whence  docs  it  issue?  110,  111. 

88.  What  is  a  peremptory  mandamus ;  when  does 
it  issue ;  and  what  if  a  false  rrturn  should  be 
made  to  it?  111. 

89.  What  is  the  remedy  when  an  inferior  court 
encroaches  on  its  jurisdiction  or  calls  one  coram 
nonjudice  to  answer  in  a  court  that  has  no  legal 
cognizance  of  the  cause?  111. 

40.  What  is  a  writ  of  prohibition  ;  and  when, 
whence,  and  whither  docs  it  issue?  112. 

41.  What  if  the  judye  or  the  party  shall  pro- 
ceed ofter  snch  prohihif inn  /  118. 

42.  What  is  the  usual  form  of  proceeding  upon 
DTohibitionsf  113. 

48.  When  is  llxa  party  applying  for  the/>roAt- 
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hition  directed  to  declare  inprokMHim ;  and  vbst 
is  the  nature  and  effect  of  that  proceeding?  US, 
114. 

44.  When  is  a  writ  of  eonsultatitm  awarded 
upon  that  proceeding;  why  is  it  so  called;  and 
what  is  its  effect?  114. 

45.  What  if  iht  fact  npon  which  the  prokAtttim 
is  granted  be  afterwards  falsified  ?  114. 

46.  In  what  other  case  is  the  writ  of  cewttirc- 
fton  frequently  granted  ?  114. 

CHAP.  VIIL^O/  Wnm^  and  their  Bemediee  r«. 
speeting  the  Rigku  of  Pertoms, 

1.  What  two  things  may  be  eonsidrred  ii 
treating  of  the  cogniiance  of  v^uriee  by  ih% 
courts  of  common  lawf  115. 

2.  What  is  the  plain,  natural  remedy  for  every 
species  of  iptoi^  between  tufy'eet  emd  eutjettf 
116. 

8.  In  what  two  ways  may  this  remedy  be 
effected?  116. 

4.  What  are  the  instrnments  whereby  tJui 
remedy  is  obtained?  116. 

5.  Into  what  three  kinds  are  the  emiM,  htm 
the  subject  of  them,  distinguiihed  ?  117. 

6.  Of  what  two  sorts  are^«nofM/  aetwns;  asd 
upon  what  is  each  said  to  be  founded?  117. 

7.  What  are  real  aetiont;  and  why  and  for 
what  are  they  now  pretty  generally  laid  atidt 
in  practice?  118. 

8.  What  are  mixed  aetiomtf  118. 

9.  What  distinction  into  two  kinds  mnsthroafk 
all  eiril  injuries;  the  latter  species  why  savouriBi 
of  the  criminal  kind,  and  how,  therefore,  in  strict- 
ness of  law,  liable  to  a  double  punislimeBt?  118. 
119. 

10.  May  we  make  the  same  dirision  of  i^mia 
that  we  did  of  rigkte  in  a  former  book?  119. 

11.  Into  what  two  kinds,  may  we  rcmeinbcr. 
were  the  rigMts  of  persone  distributed ;  and  vkai 
three  were  the  absolute  rightM  of  eadi  iBdiridul 
defined  to  be ;  and  must  the  irroiyt  or  w/mi 
affecting  them  be  of  a  correspondent  natort? 
119. 

12.  Of  what  fire  kinds  are  the  n|^«rM*  wkick 
affect  the^MTffoiia/  tecurUy  of  indiridoals?  119. 

I  18.  By  what  ftre  means  may  the  two  ipcciM 
of  if^uriee  affecting  the  limbs  or  bodies  of  isdi- 
viduals  be  committed?  120,  121. 

14.  What  is  necessary  to  complete  the  vspof 
of  threat  f  120. 

15.  What  constitutes  MMMfff  120l 

16.  What  constitutes  haUtr^;   and  wbes  if 
,  6a//rrv  justifiable?  120. 

17.  What  is  the  plea  of  son  mamtilt  demeemf 
,  120. 

18.  What  is  the  plea  of  wolh'ter  awt  im^nii: 
and  when  may  it  be  pleaded  in^/(ffMf»oaf  1«1> 

19.  WhatisimryAmf  121. 

20.  What  are  the  mewsbert  the  loss  of  whiA 
constitutes  mayhem;  and  what  are  not  ?  121. 

21.  For  which  of  these  fire  nviviM  may  la 
indictment  be  brought  as  well  as  an  mttiam ;  asd 
why?  121. 

22.  What  are  the  n^fwriea  affecting  a  Baa'* 
health ;  and,  these  being  i^farie§  nnaeeompaaiid 
by  force,  what  is  the  remedy  for  them  ?  121 

23.  What  is  the  speeial  mUm  of  inipam  tr 
transgression  igwn  fAc  mm;  Mid  v^  &  it  M 
called?  122. 


BIiACKSTONBS  C01PCBNTABIB8. 

b  Uiia  I 


24.  Wh«a  i«  It  s  MUled  duUaoUon  that  At        4'^.  Upon  «hit  ii  i 
ttaedj  ahsll  b*  by  u  MtioD  of  Iropau  ei  «    vlial  la  fu  effect  T   lUO, 
«nui,   uiil  when  bj  Ml  MtioB  flf  fropau  lyoa         bi.   Uut  m 
Iktmtt  128. 

25.  ur  whkt  thrve  kl&ds  ar«  mv'ww  tff«cllii|t 
liM  or  good  nuuT  12S,   12A, 


^.  Wlut  vor^  art  ac(i«iaUi  without  proTlDg 
Uif  parliculmr  domifa  to  hare  bftppcosd,  but 
Bcnlj  upon  tha  probkbiUljr  tlul  U  ought  hap- 
pen T   ViH.  VU. 

2T.  What  ii  tanil^wn  magnatum;  how  ia  It 
redrmMil :  and,  if  lending  to  MatidallM  whom, 
■re  leoriit  repuiod  mora  highlj  i^Jurtoui  than 
onlinarrT   123.  124. 

2M.  What  ia  called  la/ing  ao  astlon  for  vorA 
WJlh  %  prr  fMoJt  Vii. 

'2V.  When  are  acandalg  oogniiabla  onlj  in  tha 
Ht{'*ui»,e.ii  court  f   124,  126. 

3I>.   What  varrft  are  Dot  atUonabUt  124,  12fi. 

81.  Whsn  will  no  action  for  mrifa  lie,  eTra 
though  iprtial  damagt  haia  ensuad;  and  It  It 
Jamiiam  abt^iut  iiyairid  !   126. 

3-J.  What  are  I'brU:  and  whj  are  Uere  what 
two  remedipB  fur 'lA'IiT  Vi!>, 

I  the  remeilj  b/  action  <m  iht 


d  «how  that  x\it  pliunliff  hu  received  no 


injuri"  aflecting  a  mi 
)  of  what  two  remeili 


1*  ordarait  bj  th*  atalula  1  h  3 
!1  In  unUr  to  praraot  ika  aurrap- 


^  Ow   I.  < 


la  ull  man 


■I  delaf*  lij  n 
H*r  130,  181. 

IB  llie  ipwtt  aiiO  •fioaaieua  writ 
r  illegal  couanament;  «l>a(  do** 


iti...... ;  |;ii,  UJ. 

63.  How   moat  lU*  vrif  ba 
wb/T  182,188. 

64.  When  U  thi*  vrii  a  writ  o/  rifH  !■  whaa 
against  whom  I  188.   - 

66.  What  ia  it  abaolntdj tticiwairj  to  »xfnm 
upon  erarj  ram—lmaH  f  184. 

M.  What  doaa  tha  MMUa  IS  Cw.  L  •.  10^ 
I  8  ena«t  aa  to  tha  writ  of  kab-i  ttrfmt  ISA. 


What  doaa  tka  (Mmu  *at«a»  ao^w  M^ 
81  Car.  II.  0.  2,  anaol;  bat  10  What  ummilmmn 
onlj  doaa  it  aitoadT  IM,  187. 

68.  What  if   tha   wril  b*   not   ■ "— 'j 

obe;ad!  I  ST. 

6».  What  ia  tha  Maii^atlary  nmtAj  for  tha  Ac 
Jury  or  />J«  imfTUOimMl  t  188. 

GO,  What  four  relatJoaa  of  paraana  do  avwMt 
which  afTaot  the  nUttM  ryjUt  of  Indiridnala  par- 
lie  ularl;  alfeel  T   130. 

01.  What  are  the  three  prinuipal  Dvww  vhkb 
ma;  be  offsred  lo  a  kuaba-ulf   13». 

tvl.  What  ilom  ihe  law  alwaja  suppoaa  la  eaaa 
of  oMwIwa.-  and  wbj  •   180. 

Uit.  What  iwo  apecico  of  remedj  baa  tha  hn*- 
igkt  of  ptnoiul    band  for  Ihia  tvMrT^   139. 

I       U4.   What    aaiiifaction   doea    tha   law   giva  ■ 
'  '      iband  for  iha  ntH  tiyury  at  admUtryf  IHV. 


p  four 


128, 
neJj  tor/aUi    rt 

;  1. 


lly   , 


■dforlhisuvBT 


•  140. 


a  the  d 


(  1b  fact  ba 


4:1     Itiil  wha 


'  HTir  .1/  miiiapni'.  m-mufaptio ;  I  I'lT,  When  dor)  the  taw  giva  the  kuUmi  ■ 
Iv  ftraiiKHl.  nnd  when  •ptnatli/ :  Mpnrale  retnedjr  by  an  action  of  treapaaa  ftr 
■rr,,.,r,.\\efTXT.,mba,IT  12H.         quoJ rx.nnrltum  amuitf   140. 

■  <rr,i  'It  vdif  cl  atia  :  what  doe*  08.  Of  what  Iwo  hind*  were  miunm  that  might 
f  it :  liy  what  wan  it  aholished;  be  offered  lo  peraona  cooaidand  in  the  rrfadaat 
r  K'lwaril  I'oke  of  uptnioD  ibat  of  porrM  or  jmanfi'iii ;  and,  proTided  either  ba 
■:>*.  12:>.  atiU  an  injury,  whal  in  the  nmedy?    140.  141. 

le  trril  Hr  K-mm/  rrplrgtando  :  ^^  G't.  Ilul  whalmoreapredjandaummary  method 
prwi'-i  i,i«iir  called  a  capiat  m  of  redreasing  all  eomplainl*  relaliTa  to  maidi 
tliat  ij>  itH  effrci  T    120.  and  ^iiurf/iciiw  hatb  of  lale  obtained  1  and  what 

inlh  almoii  eniirrlr  antiquateil  ia  eipmnlj  proiidrd  hj  ilatute  12  Car.  IL  a. 
!!•'•  ••{  /.lU'  irHprH-nmrm  ;  and  1  24  an  10  Iniammiaty  fuaniiaiu  f   ]41.  14^ 


]a<l  ill  h-half  uf  iwr.unpi  ll KKrieved  T   121'. 

II     Hhii  f...ir  kin-l-  of  thf  <rni ../ ha/^u  fnr- 

'■•t  rrni..ving  pri-i.iiirr*  friim  .me  c««rl  l.i  annlhpr 
n  ihe  mure  easj'  adiuini^lraiiiin  of  JusiiceT  120. 
I  ail. 

4.'i-   Vhat  ia  the  hntifo*  f^rpat  ad  rftftondftuiuinT 


rlib-rarvium.  kc. 


■m|ueni1»  de-  , 
m  f   120.  130.  ; 


CH.\P.  IX.— f>/  /V»^'  ">  /V«Hwi  Pnftrlf. 
1.  Or  what  two  nature*  are  the  u^mritt  whkh 
may  he  nfTered  10  the  rigkti  of  proftriyj  144. 

2     What  are   the  Iwo  aorta  of  agmim  which 
mar  be  offei-ed   lo  the   rigbta  of  ■miaaf  •**• 


ANALYSIS  OF 


4.  Into  what  two  branches  is  ditpotsession  di- 
Tisible?  145. 

6.  Of  what  two  kinds  is  the  remedy  which 
the  luw  has  given  for  an  unlawful  taking  of 
goods?  145,  14t>. 

G.  By  what  two  species  of  action  is  the  actual 
specific  possession  of  tlie  \CLen\\Qii\ personal  chattel 
restored  to  the  proper  owner?  14(5. 

7.  Why  may  this  be  done  in  the  case  of  dit- 
trest  more  than  in  any  other?  140. 

8.  What  are  the  two  species  of  retcous  and 
their  several  remedies  ?  140. 

9.  What  is  an  action  of  replevin  ;  and  what  do 
the  ttatufcM  of  Marlherge  and  of  1  1*.  and  M.  c. 
12  direct  the  sheriff  to  do  concerning  replevin? 
147. 

10.  In  pursuance  of  the  statute  of  West- 
minster 2,  18  £dw.  1.  c.  2,  for  what  two  things 
is  security  to  be  given  by  the  party  replrrr/ing  to 
the  shrnjjf  or  his  deputy  ;  and  what  does  the  sta- 
tute 11  (lOO.  II.  c.  10  re<iuirc  besides  of  the 
officer  granting  a  replevin  on  a  distrf^n  for  rentt 
147,  148. 

11.  But  what  if  the  diftrainor  claim  any  pro- 
perty in  the  goods  so  taken  and  to  keep  them 
by  a  kind  of  pmtonal  remitter  f  148. 

12.  And  what  if  the  nheriff  return  that  the 
goods  or  beants  are  eloigned,  elongatn,  carried  to 
a  distance  to  places  to  him  unknown?  140. 

13.  When  can  goods  taken  in  withernam  be 
replevied?  140. 

14.  Upon  action  of  replevin  brought,  when  docs 
the  distrainor  or  defendant  make  avowrg,  and  when 
cognizance?  150. 

15.  What  if  the  cause  be  determined  for  the 
plaintiff;  and  what  if  for  the  dtfirndant;  and 
what  does  the  statute  of  Westminster  8,  c.  2 
enact  in  this  latter  event  ?  150. 

1(>.  When   shall  the  plaintiff  have  a  vrit  of 
second  delireranre  and  the  defendant  a  tcrit  of  re-  \ 
turn  irreplevtsahle ;  and  what  are  they  ?  150. 

17.  What  does  the  statute  17  t-ar.  II.  c.  7  di- 
rect if  the  plaintiff  in  an  action  of  replevin  be 
rmnxuit  bofore  isKue  joined,  or  if  judgment  be 
given  against  Itim  on  dtmurrvr;  and  what  if  the 
nonnuit  be  iifier  ixxue  jt»ine<l,  or  if  a  verdict  be 
against  the  phiintiff/  15(^  151. 

18.  But  whiil  if,  pemling  a  replevin  for  a 
former  dixtre^f^  a  man  distrain  again  for  the  same 
rent  or  xerrirr?  151. 

10.  What  \a  the  remedy  if  one  man  take  the 
goods  of  another  out  of  his  possession  :  or  what 
other  remedy  may  the  par tg  have,  at  his  choice,  ' 
if  the  taking:  be  without  force?  151. 

2(K  Of  what  two  kinds  is  the  n*medy  for  the 
unlawful  detaining  of  f;oods  lawfully  taken?  151, 
152. 

21.  By  what  two  species  of  action  may  the 
first  of  these  kindsof  remedy  besought  ?  151*,  152. 

22.  What  is  necessary  in  an  aetinn  of  detinue;  , 
and  for  what,  therefore,  cannot  such  action  be 
brought  ?  1  .'»2. 

28.  What  four  points  are  necessary  to  ground  j 
un  action  of  detinue  /  l.'»2. 

24.  But  what  disadvantage  attends  this  action;  \ 
and  whence  did  it  arise?  152.  I 

25.  What  was  the  action  of  trover  and  conver-  ■ 
tion  in  its  original;  an«l  why  by  tictit>n  of  law  i 
was  its  use  enlarged  to  what  extent  ?  158. 

20,  What  shall  be  recovered  by  an  action  of 
trover  and  conversion?  158. 
<M2 


27.  What  are  the  two  remedies  for  damage  tkit 
may  be  offered  to  things  pergonal  while  in  tke 
possession  of  the  owner  ?  158,  154. 

28.  From  what  do  all  it^unes  afleeting  tht 
right  of  things  personal  in  action  eriic?  154. 

20.  What  is  the  twofold  diTieion  of  eomtratU* 
154. 

80.  What  three  distinct  species  do  eqsrcn  cm- 
tracts  include?  154. 

81.  What  is  the  legsl  sccepUtion  of  Mtt 
154. 

82.  What  are  the  two  species  of  remedy  for 
debt :  and  when  only  will  the  first  lie?  151, 1^ 

83.  For  what  two  remsons  is  mttt/m  of  dfhi 
seldom  brought  but  upon  special  eomtraett  nndcf 
seal?  155. 

84.  Wherein  does  an  action  on  the  ease,  or  what 
is  called  an  indebitatus  assumpsit,  differ  tnm  an 
action  of  debtl  155,  156. 

85.  But  wfilt,  in  an  action  of  dekt,  if  the  ^ 
fendant  can  show  that  he  has  discharged  say 
part  of  it?  156. 

8ti.  When  is  the  form  of  the  writ  of  Mr  ia 
the  debet  as  well  as  the  detinet ;  and  when  in  the 
detinet  only  ^  156. 

87.  What  is  a  covenant;  and  what  is  Che 
remedy  for  a  breach  of  one  ?  166,  157. 

88.  What  is  a  covenant  real;  and  what  is  ihc 
remedy  for  a  breach  of  one  ?  157. 

89.  What  does  the  sUtute  82  Hen.  VIIL  e.  SI 
give  to  the  grantee  or  ats^nee  of  a  rtmrsionf 
158. 

40.  What  is  tLpromiee  ;  and  what  is  the  remedj 
for  a  broach  of  one?  158. 

41.  In  the  case  of  a  simple  contract  debt,  whu 
is  it  that  gives  the  creditor  his  action  on  the  east 
instead  of  being  driren  to  an  action  of  debt?  169. 

42.  In  what  five  cases  does  the  statnte  of 
fhiuds  and  perjuries,  29  Car.  II.  c.  8,  enact  thu 
no  verbal  promise  shall  be  sufficient  to  groosd 
an  action  upon,  but  at  least  some  note  or  aims- 
randum  of  it  shall  be  made  in  writing  and  sigscd 
by  the partg  to  be  charged  therewith?  169. 

43.  From  what  two  circumstanees  do  ia^Uii 
contracts  arise?  159,  162. 

44.  What  is  every  man  bound  and  hath  n^ 
tually  agreed  to  do  by  the  ftindamental  c«mMs- 
tion  of  government,  to  which  everj  man  is  a  na- 
tract in g  party?  160. 

45.  If  a  plaintiff  haTe  once  obtained  a  jMf- 
ment  against  a  defendant  for  a  certain  snm  sad 
neglect  to  take  out  ereeution  thereupon,  whit 
action  may  he  afterwards  bring  upon  this  pelg^ 
ment,  and  to  what  proof  shall  he  be  put?  160. 

46.  How  does  the  law  look  upon  %fseftiteH 
imposed  by  the  ^-Isirs  and  miTate  onUaaseei 
of  a  corporation  upon  any  that  beloag  to  the 
hodg,  or  an  amercement  set  in  a  comrt-leet  or  (»vf- 
baron  upon  any  of  the  suitors  to  the  tourtt  lAl* 

47.  What  forfeitures  do  the  slatnu  of  With 
Chester  and  the  statute  9  Geo.  1.  c.  22,  coiamosly 
called  the  black  act,  impose  upon  the  inhahiissu 
of  hundretlst  161. 

48.  What  is  called  a  popular  action,  and  whsi  a 
qui  tarn ;  and  what  does  the  statute  4  Hen.  VIL 
c.  20  enact  in  order  to  prerent  the  practice  of 
offenders  procuring  their  own  ft  lends  to  brgis  s 
qui  tarn  action  that  may  forestall  wad  prtffs* 
other  actions?  161. 

49.  What  six  classes  of 
assumpsits^  arise  tnm  tin 


BLACKSTONS'S  COHHBNTABnS. 


tad  iBtendment  or  tba  naru  of  Jadieahm,  that 
•rarj  maa  bUh  aDgagcd  lo  perform  vhkt  U* 
JoMiM  or  datj  rM|uir««?  162-166. 

W.  Whkt  is  >  vnf  a/  aorowtf  A  eomptOalt; 
kod  agaiDjit  wham  ii  it  iitniided  by  tUut^  4 
AaD«.  e.  lOT  1«4. 

fil.  When  iiaiirr^orfdi>J<r  liable  loan  «MiiMi 
■•  tA««H,-  and  whan  at  debit  I6A. 

6:!.  Ilui  in  what  ca««  doca  Ihe  lav  Implj  no 
frmtmt  undrrlokatg  lo  perform  an  nOee  With  In- 
togHljF.  dilipnee,  and  akill  T  166. 

6-1.  What  IB  an  acrion  a/  >/Mn(,  (or  m  llu  mm 
In  &a1ure  at  a  vrif  o/  (fernf ;)  and  when  mky  li 
be  brought!  •166,  "lee. 


1.  Whit  an  the  alx  principal  I'lyWiu  alTeoliag 
rtal  nghuf   1U7. 

2.  What  ia  awtar  .■  aad  of  wbu  two  kind*  nsy 
iifc*T  I '17. 

8.  By  what  Sxe  melhoda  ia  nuter  of  the  JVw- 
AW^effKtnl*  167. 

1.  What  i*  an  aliaUmnilt  \fil,  168. 

h.  What  is  an  iKtntioK  ;  and  wherein  doea  It 
differ  frain  an  abatement!  169. 

rt  What  ii  a  duinnn;  and  wherein  doee  it 
ditfer  from  the  (wo  former  apecies  of  tn/utyf 


.    Ilnw 


n  of  Ihin^M 


21.  How  maytlHriiibtofMfryhafrfifraiid 
why?  176.  177. 

S2.  Yel  what  eieeptieoa  an  tbef*  In  (hie  mla 
of  loUmf  the  rifrbl  at  nUry  I  aod  bow  la  It  Mill 
DairowedhjlhestalntAaSUeB.  VIII  0. 


8«!  1 


■.  17H. 


Kr; 


i.t.  What  it  eaecteil.  <m  the  other  hand,  lit 
Die  ilxute  of  liuilaliona.  Ul  Jac.  1.  o.  10.  and 
by  xatule  4k6  .inae,  c.  16  T   \7U. 

31.  What  I*  the  mmedy  upuo  an  trntlir  hy  the 
.A.R.«fwua-M  ..r  (omM  ■•  r«i.  or  Ib  owe  uf  <<•- 
/.-«™«(;  and  why?  178.  IT», 

i't.  What  if  one  turn  or  kra^  •noihar  nai  of 
forcihly :  and  what  do*a  the  aUtuto  H 
.  »  eDaet  In  rtm'h  i^a«*.  ur  If  any  iitun- 
iiad*  la  dvIVaii-l  the  |«sa»— or  of  hi* 
riKbl!   ITS, 

^■V  What  are  the  two  renivlin  wlilob  art  Id 
u»  wlinte  Ihfl  (rnml  of  ooinipItT  hMh  In  htm 
not  only  a  hate /wtuatw*.  tail  alaa  an  ftppanni 
rifkl  or  ^<JH»««>r  ITU.  IM). 

27     If  a   rrr.,r'ry  Im  hul  eicaint)   lk«  ifcyM 

,v,  [iii'i.  rial   his  legal  eUlm  tn  the 
.    '  ■■!   i.-j.r   l>e>. 

28.  Vhat  la  •  «n{  e/  mtrf;  (a  wbaB  I*  it 
directed;  and  what  dow  h  ivqnlrat  180^  Itl. 

29.  AgalaatwbaaiHuMtheisnta/aiftTklwa** 
be  bronghl ;  and  whM  are  the  itgrtm,  aallad  ta« 
ptT.  the  prr  and  mi.  and  the  )>e*C  withia  wUeh 
irnH  0^  mfry  art  brought  T   18:2,  181 

flil.  To  what  oaaea  of  otultr  ia  the  rwnedy  by 
rrilo/tnlty  inapplicable!  181,  183, 

81.  What  ia  ibe  origin  of  ■  writ  ^  attimi 
wherein  does  it  dilTrr  from  a  rrk  of  ntlry  ;  and 
I  can  recour*e  be  had  lo  the  oae  eetlea  lo  aet  aiide 
(be  dMiaion  of  ihe  other!  184,  I8&. 
I  S-1.  To  what  two  species  of  n^wry  by  swbr  U 
I  Iht  remedy  by  rrii  vf  auitt  only  applicable! 
.  I  l»6. 

.  I  113.  What  were  anotsurofsiarfJ'mnslor,  and 
I  '  irn<»  of  at/lr.  or  dt  avo,  of  Imagit,  or  Jt/mapo, 
nf  fottnagt,  or  dr  ntntamguimtc,  and  of  Hpfr  sMif  .■ 
brjond  what  drgrers  collaleral  and  Unnl  waa  ■ 
!  man  nni  ailownt  to  have  any  of  (heae  aetloM*; 
'    and  why  can  Ihey  no(  now  be  brought!  18&- 


d  what  ia 

8-^.   If  Ibe  jury  of  tff^itor,.  in  an  www  of 

d«lared  hy  Ihe  »latule>  1    Klii.  c. 

'.'   and    l:t 

norH  dimrinn.  find  an  orr.al  srun  in  (he  dtmat*. 

am.  what  shall  he  hare  !   INT, 

81.   If  a  person  d»,ritrd  recorar  <«■  of  the 

15     What    is    a    ■t.f'.rrtm-al    as    co 

ntradislin- 

ltui.tir.|  frt.m  Ihe  f.TUifr  fuur  si«*fi 

8  of  mjttry 

by.u-"r   I7''-174. 

Imtm^nit  by  ihe  same  dtwuBf,  wbal  la  enMted 

treral  spe- 

by  Ihe  slaiutea  of  Jf/rtoa.  MarOtrft.  aad    rss<. 

mixilrr-l'.    IHH. 

IT.    What  i,'lb-  fir^l    niolhnd  wh 

rf by  these 

rTmr.lir*  mai  tx  iihiainr<l.  <ir  ihst 

where  the 

•i.<H,i,  I-/' hmiinimni  enaci  thai  no  perwo  ahatl 

1'n.Mi  'jr  .•criipirr  <'f  ihr  laml  hri(h  % 

shedow  Jf 

i>f  I'lnrfi,  and  cusiumary  and  preacripiiTa  rtmlt. 
lU'ti.  Bn<l  jfJTMw.  merely  upon  the  swut  or  die- 

r^klf   174. 

l».    How  musi  nrri,  br  mx'le :  an 

what  are 

p..Meui»nof  b>sai>C«<tor«!   IK9. 

nak.ui  rl«>m  and  r..»linuo'  rl;,m  '    17 

4.  17.-., 

:W.   Had  it   not  been  for  ifae  doMrina  of  r^ 

lit,    CpflD  what  three  mily  i>f  ihp 

wlirr.    liow   might' (he  Inant  Ay  rtmillir  hma 

JT.i. 

kc  place! 

3<>    What  iaihe  great  and  Anal  remedy  whenby 

-.1).    What  remedy  has  a  man  for 

«,«■  by  a 

«— (*,«./«-««f   17i.  176. 

nykl  of  fOtHHio^f  191. 
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40.  In  what  four  cases  is  this  reme<ly,  or  that  | 
by  such  other  trritt  as  are  said  to  be  of  the  same  ; 
nature,  principally  applied?  191.  i 

41.  What  is  the  remedy  upon  an  alienation  by 
tfnant  in  tail  whereby  the  estate-tail  is  discon- 
tinned  and  the  remainder  or  reversion  is,  by  failure 
of  the  particular  estatCf  displaced  and  turned 
into  a  mere  riyAr  f  lUl. 

42.  Into  what  three  species  is  the  writ  of  for- 
metbn  {teeundum  /orman  doni)  diHtinguished; 
and  where  does  each  species  lie  ?  192. 

48.  What,  by  statute  21  Jac.  I.  c.  IG,  is  the 
time  of  limitation  in  tL/ortnedonf  192,  103. 

44.  What  is  the  remedy  if  the  owners  of  a 
particular  estate  be  barred  of  the  riffht  of  pottet- 
sion  by  a  recovery  had  against  them  through 
their  default  or  non-appearance  in  a/70MMfory 
action  f  193. 

45.  What  is  the  remedy  in  case  the  right  of 
posseMtoH  be  barred  by  a  recovery  upon  the  merits, 
in  a  potaesnory  action^  or  by  the  statute  of  limi- 
tations 9  193. 

40.  Of  what  estate  only  doth  a  mere  vrit  of 
right  lie;  and  what  if  other  actions  are  or  have 
been  brought  to  recover  the  same  estate  ?  193. 

47.  In  bar  of  what  may  a  recovery  had  in  this 
ac/ion  be  pleaded  ?  194. 

48.  But  are  there  not  some  cases  when  vrits 
in  the  nature  of  trrits  of  right  do  not  demand  the 
fee-simple;  and  are  there  not  ot hern  where  the 
tnere  writ  of  right  alone  is  not  applicable  to  every 
case  of  a  claim  of  lands  in  fee-simple  f  194,  195. 

49.  Where  must  the  general  u-rit  of  right  be 
brought;  and  whither  may  it  be  removed?  195. 

5U.  What,  by  statute  32  Hen.  VIII.  c.  2,  is 
the  limitation  of  a  urit  of  right  f  190. 

51.  l>ut  by  what  actiotu  is  the  title  of  lands 
now  usually  tried  ?  197. 

CHAP.  XL— Of  Dispossession  or  Ouster  of  Chattels 

Heal, 

1.  Of  what  two  kinds  is  ouster  from  chattels 
real?  198. 

2.  By  what  only  Ih  ouster  of  the  first  kind 
liable  to  happen;  and  what  is  the  remedy  for 
such  ouster  f  198. 

3.  lly  what  only  docs  ouster  of  the  second 
kind  happen ;  and  what  two  remedies  has  the 
law  provided  for  this  injury?  199. 

4.  Where  doth  a  writ  of  eject ione  jirmse,  or  ac- 
tion of  tre>pa*s  in  ^'ertment,  lie ;  and  what  shall 
be  recovered  by  it?  199. 

5.  What  is  the  present  method  by  which  the 
remedy  by  ejectment  is  convertcil  into  a  method 
of  trying  titles  to  the  freehold ;  who  is  called  the 
casual  ejector ;  and  what  if  the  tenant  in  possession 
do  not  within  a  limited  time  apply  to  the  court 
tu  1>e  admitted  a  defmdant  in  his  stead  ?  202,  203. 

0.  lUit,  if  the  tenant  in  possession  do  apply  to 
be  made  a  defendant^  upon  what  condition  in  it 
allowed  him  ;  and  what  is  the  lessor  of  the  plain- 
tqr  then  bound  to  do?  203,  204. 

7.  Yet,  to  prevent  fraudulent  recoveries  of  the 
poMensivn  by  collusion  with  the  tenant  of  the 
/if/i//,  what  is  enacted  by  statute  11  Geo.  II.  c. 
19?  2t>4. 

8.  But  what  if  the  new  dejVndants,  whether 
^andl4jrdf  or  tenant^  or  both,  after  entering  into 
the  cvmmon  rule,  fail  to  appear  at  the  trial  and 
to  confess  lease f  entry,  and  ouster  f  204,  205. 
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9.  The  damages  recovered  in  these  aetinns  beiag 
now  merely  nominal,  what  aeiion  lies  in  order  to 
complete  the  remedy  when  the  potsessioB  hu 
been  long  detained  from  him  who  had  the  ng\i 
to  it  ?  205. 

10.  Why  will  not  n  writ  of  ^ifeetment  lie  of  »■ 
corporeal  hereditaments ;  with  what  ezecptioB  by 
the  express  purview  of  statute  82  Hen.  Vlii.  c 
7 1  2tKi. 

11.  What  does  the  sUtute  4  Geo.  IL  c.  20 
enact  as  to  landlords  whose  tenantt  are  in  arrcar! 
200. 

12.  Where  doth  the  writ  of  quart  fjetU  ra/r« 
terminum  lie  by  the  ancient  law ;  and  what  shaU 
be  recovered  by  it  t  207. 

13.  But  why  is  this  action  fkllen  into  disuse! 
207. 

CHAP.  Ill,— Of  Tmpan. 

1.  What  is  trtapau  in  iU  limited  aad  confinM 
sense?  209. 

2.  Why  does  the  law  call  every  trtapmsM  of  thii 
nature  a  breach  of  another's  dotef  2U9,  210. 

3.  W*hat  is  necessary  in  order  to  be  able  tc 
maintain  an  action  of  trespeuMf  21(1,  211. 

4.  In  case  of  tretpoMs  by  cattle  daatage  ftoaml, 
what  remedy  has  the  party  iiuaredf  211. 

5.  What  is  the  action  that  liee  in  either  of 
these  cases  of  trespass  committed  upon  aaoibcr'i 
land;  and  when  may  dama^ta  be  reeovertd? 
211,212. 

6.  What  is  called  laying  the  oefte  with  a  m- 
tinuando  ;  and  when  only  can  this  be  done?  211 

7.  In  what  case  is  trespass  justifiable;  Vol 
in  what  shall  a  man  be  accounted  a  trespasser  d 
initio  f  212-214. 

H.  What  does  the  sUtute  11  Geo.  II.  e.  19 
enact  as  to  tretpau  by  entry  of  the  latdtord  (o 
distraint  218. 

9.  What  is  enacted  by  ■Uiates  48  EHl  e.  6 
and  22  k  28  Car.  II.  c.  9,  {  IM,  in  order  it 
prevent  trifling  and  vexatious  aetwaa^trespm; 
but  what  two  exceptions  more  have  been  sudcis 
this  rule  by  sUtutes  8  ft  9  W.  IlL  c.  11  and  4  A 
5W.  and  M.  c.  28?  214,  216. 

CHAP.  XIII.— 0/  Nmtamee. 

1.  What  is  niofaiMr,  nocHaicnlmi ;  and  of  vbst 
two  kinds  *  216. 

2.  Of  what  two  kinds  are  jwwete  uuimm 
with  regard  to  the  species  of  hersdiUBtfti 
which  they  may  affect  ?  216. 

3.  To  what  three  may  the  ■wiewws  wUck 
affect  a  man's  dsedtmg  be  reduoed  ?  217. 

4.  What  are  mniaiicei  to  <«e*a  lands  f  217, 
218. 

5.  What  are  mnMnrfti  with  regard  to  other 
corporeal  kereHtaatent*  t  818. 

ti.  What  are  mnMncfe  as  to  wcoiyefgsl  here- 
ditaments t  218,  219. 

7.  What  two  things  are  neccnaiy  in  ordfr  to 
make  out  another  person*!  setting  up  a/nr  «r 
market  so  near  mine  that  he  does  me  a  pr^edicc 
to  be  a  nuisance  t  218,  819. 

8.  When  shall  a  pri?at«  perMm  haw  a  primt 
satisfaction  for  damafe by  mpsMkammmtel  ±A 

9.  What  are  the  three  remedies  ^  sMt  fer  a 
private  nuieanee;  aad  bv  wham  a^j  oak  the  Itft 
two  oictwna  be  brought!  OT<V.W8. 
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10.  What  if,  afUr  on«  verdict  against  him  in 
an  actum  on  tkc  case  for  damagu  for  a  nuiaance^ 
tJM  df/mdant  ooniinue  it?  220. 

11.  What  it  an  a»9Ue  of  nuisance;  and  if  the 
Mtnse  ba  found  for  the  plaintif,  of  what  two 
things  shall  he  hA^t  Judgment  f  221. 

VL  Does  an  aeeiee  of  nuisance  lie  against  the 
wrong-doer  who  leried  or  did  the  nuisance^  or 
against  the  person  to  whom  he  maj  hare  aliened 
the  tenement  whereon  the  nuisance  is  situated? 
ttl. 

18.  What  is  a  urit  quod  permittat  prostemere; 
and  for  and  against  whom  does  this  writ  extend 
its  power?  221,  222. 

14.  Whj  are  these  two  last  actions  fallen  into 
disuse?  222. 

• 

CHAP.  XIV.  —0/  Waste, 

1.  What  is  vaste^  vastum;  and  of  whal  two 
natures?  228. 

2.  What  must  those  persons  hare  who  may 
be  injured  by  waste  f  223,  224. 

8.  What  remedy  has  a  person  who  has  h.free- 
kotd  r%ijht  of  common  of  estovers  if  the  owner  of 
the  wood  demolish  the  whole  wood;  and  what 
remedy  has  he  if  he  hare  only  a  chattel  interest 
in  such  common  t  224. 

4.  But  what  is  the  most  usual  and  important 
interest  that  is  hurt  by  the  commission  of  waste; 
SD'I  what  remedy  hath  he  who  hath  this  interest 
in  ca-^e  of  ir.ttf//  224.  2J.'i. 

.'».  Vet  why  may  a  parxon,  vicar,  archdeacon, 
prf^'^r<!'in/,  an«l  the  like,  who  are  seised  in  right 
of  tiieir  churches  of  any  rfmainder  or  reversion, 
have  an  arfion  <>/  wc^fr  f  2'J«'i. 

»'.  of  what  two  kin<ls  is  the  redress  for  this 
m/i'r/  of  tr<iMt< :  and  by  what  process  is  each 
kind  obtained  1  22...  ! 

7.  What  is  a  trrtt  of  entreprmrnt ;  when  may  it 
now  W  had;  by  virtue  of  it  what  may  the 
#AT»'r  do  if  the  tent  be  directed  to  him;  and 
whnt  i«  the  cori«*e<juenre  of  its  being  directed  to 
the  trniut  hiniHi-lfT   2J.W2'J7.  i 

s  BcHid(-«t  t^li^  pri'ventive  redress  at  common 
Lsv.  whul  will  the  courtJi  of  ((jutly  do  upon  bill 
rxhi>ot»*d  therein  T   2_'7.  | 

'•  VVhr»t  in  a  unt  of  win'f  ;  and  by  and  against 
wh'iij  may  it  be  brought  T  227. 

1"  Why  i?»  thii*  arti'ifi  »iNo  mnintainable,  in 
p«ir^uinco  of  the  statute  Went  minster  2,  by  one 
Uh  lu:  in  rommon  or  fnut  tenant  at' the  inhrnfancf 
ajam-i  another  who  makes  ira.*(f  in  the  estate 
ho'.  l»-n  in  rnmiH'jn  or  Joint  tenanri/,  but  not  by  one 
ft^^ /r'-znT  again »«t  another?  227. 

1  1  >V^erein  in  t  he  artmn  of  traxte  a  real  action  ; 
and  what  "hall  be  recovered  if  the  waste  be 
pr-.ved  '    \1'2X. 

\2  W  bat  if  the  def'-ndant  in  the  action  make 
def.iult  in  apyrarancf  to  the  icnl ;  and  what  if  he 
•ufftr  juH'jmrnt  to  go  agiiin!4t  him  by  default  or 
up^/Q  a  nihil  (lint  f  'l'Z>*'. 

CH.\P.  XV.  — 0/  Suhtracfwn. 

1.  What  i§  suhtmction  ;  and  wherein  does  it 
differ  from  du»et*m  f  2'M). 

2.  Of  what  two  kind**  are  the  rents  or  other 
»erv%r*s  the  subtractum  of  which  varies  tho  remedy 
is  the  same  degree  ?  2<tO. 

8.  What  are  duties  and  services  usually  issuing 


and  arising  rations  tmurm;  sad  what  it  tht  ft- 
neral  remedy  for  their  subtraction  t  281. 

i.  What  is  ealled  a  Ottrms  inpmUi  ud  whaa 
majitbe  uken?  281.  ^ 

6.  What  fiTe  other  ramedies  for  mAtra«tMm  of 
rmts  or  services  are  there  ?  281-288. 

6.  What  is  the  effect  of  the  wrii  da  mmmwtm- 
dinibus  et  servUOst  282. 

7.  What  is  the  writ  of  ccsBOfrii;  and  whoa,  bj 
the  sUtute  of  Glooester,  does  it  not  lie?  282« 
288. 

&  What  is  a  im<  e/  rigJu  mr  dmUmmf  288, 
284. 

9.  But  what  two  writs  has  the  law  giren  tho 
tenant  to  remedj  the  oppresaioa  of  tho  isrrff 
284. 

10.  What  is  the  arrt^  as  u^ts  waxm ;  sad 
where  does  it  lie?  284. 

11.  What  is  writ  o/mtama  da  madio;  sad  whort 
does  it  Ue  ?  284. 

12.  What  aro  services  duo  bj  anoioat  cMfoai 
and;irefcry»/Mm;  and  what  are  tho  raaodioa  for 
their  subtraction  t  286. 

Clf  AP.  XVI.— 0/  Diatmhmea, 


1.  What  is  dblnrftafies;  and  of  what  iTO  aorta  t 
286. 

2.  When  does  disturbamcs  of /WmdUtst  happon ; 
and  what  are  iU  remedies  ?  286,  287. 

8.  What  are  the  three  species  of  disturbancs 
of  common  f  287,  240. 

4.  When  does  the  first  species  of  disturbomee 
of  common  happen;  and  what  are  its  remedies? 
287. 

5.  What  is  surcharging  a  eoimnofi ;  and  when 
can  it  happen  ?  237.  288. 

0.  Wliat  are  the  usual  remedies  for  amrtkarging 
a  common  t  288. 

7.  What  is  a  writ  of  admeasurement  of  peuture  ; 
where  does  it  lie ;  who  is  entitled  to  it ;  to  whom 
is  it  directed ;  and  how  must  it  be  executed ! 
238,  239. 

8.  What  if.  after  the  admeasurement  hare  ascer* 
tained  the  nght^  the  same  defendant  surcharges  the 
common  again  ?  239. 

9.  What  is  disturbance  of  common  by  enclosure 
or  ohstructton  ;  and  what  are  its  remedies  ?  240. 

10.  But  are  there  not  cases  in  which  the  lord 
may  enclose  and  abridge  the  eomntont  240.241. 

11.  When  does  disturbance  of  ways  happen: 
how  is  this  species  of  injurjf  distinguished  from 
that  of  nuisance;  and  what  is  the  remedy  for  it  ? 
241.  242. 

12.  What  is  disturbance  of  tenure;  aad  who 
has  what  remedy  for  it  ?  242. 

13.  What  m  disturbance  of  patronage  ;  and  how 
was  it  diHtinguinhed  at  commos /air  from  another 
species  of  tnjurif,  calliMl  usurpation  f  242,  248. 

14.  ilow  is  the  title  of  usurpation  now  nar- 
rowed :  and  upon  what  foundation  stands  the 
law  of  it  r  244. 

15.  What  three  persons  may  be  disturbers  of  a 
ri;fht  of  advowson ;  and  to  whom  has  the  law 
given  what  three  remedies  for  the  disturbance  f 
2  4o. 

1  tt.  When  does  an  assise  of  ^rrfia  prtsemtmsmt^ 
or  hift  pretirntatioH^  lie ;  but  why  is  it  fallen  into 
«lisuf<e  r  24r>.  240. 

17.  What  \%  %  jus  patronatus  ;  nad  whoa 
it  be  awarded  ?  246,  247. 
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18.  What  is  a  duplez  querela;  and  when  may 
it  be  had  ?  247. 

19.  What  is  a  terit  of  quart  impedit ;  why,  in 
the  case  of  another  presentation  being  set  up,  is 
it  most  advisable  to  bring  it  against  the  bUkop, 
the  patronj  and  the  eUrk  too ;  and  what  does  the 
vrit  command  ?  247,  248. 

20.  What  is  a  writ  of  ne  admiftas ;  wlicn  may 
it  be  had ;  and  what  if  the  bishops  after  the  re- 
ceipt of  it,  admit  any  person  ?  248. 

21.  In  the  proceedings  upon  a  quare  impedit, 
what  must  the  plaintiff  prove :  and,  upon  failure 
of  the  plaintiff's  proof,  what  must  the  defendant  f 
240. 

22.  But  if  the  right  be  found  for  the  plaintiffs 
what  three  further  points  are  also  to  be  inquired  ? 
249. 

23.  If  it  be  found  that  the  plaintiff  hath  the 
right,  and  hath  commenced  his  actwn  in  due 
time,  then  what  judgment  shall  he  have?  249, 
260. 

24.  But  what  if  the  church  remain  still  void 
at  the  end  of  the  tuitf  250. 

25.  And  what  if  the  bishop  do  not  admit  the 
clerk  upon  this  ?  250. 

2ti.  What  is  the  advantage  of  a  vrit  of  right 
of  advowson  over  a  vrit  of  quare  impedit  f  250. 

27.  Why  is  there  no  limitation  with  regard 
to  the  time  within  which  any  aetiotu  touching 
advowsons  arc  to  be  brought?  25(^  251. 

28.  But  is  there  not  one  species  of  presentation 
in  which,  by  virtue  of  several  arts  of  parliament, 
a  remeily,  to  be  sued  for  in  the  temporal  courts, 
is  put  into  the  hands  of  the  clerks  presented  as 
well  as  of  the  owners  of  the  advowson ;  and  with 
what  powers  particularly  are  the  patrons  clothed 
by  the  statutes  of  12  Anne,  st.  2,  c.  14,  {  4,  and 
11  Geo.  II.  0.  17?  251,  252. 

29.  But  when  the  clerk  is  in  full  possession  of 
the  benrjice,  what  possessory  remedies  does  the 
law  give  him  ;  and  when  is  he  entitled  to  a  spe- 
cial remedy  called  a  writ  of  juris  utrum^  or  the 
parson  s  writ  of  right ;  but  why  is  this  remedy 
now  of  very  little  use  1  252,  258. 

CHAP.    XVII. — Of  Injuries  proceeding  from  or 
afftcting  the  Crown. 

1.  Of  what  two  natures  are  injuries  to  which 
the  crown  is  a  partg  f  254. 

2.  What  arc  the  two  common-law  methods  of 
obtaining  possession  or  restitution  from  the 
crown  of  either  real  or  personal  property;  and 
when  may  each  be  resorted  to?  250,  257. 

8.  What  are  the  six  methods  of  redre!<sing 
such  injuries  as  the  rrotm  may  receive  from  the 
subject?  257,  25H,  2«i(>-2«52,  2r»4. 

4.  What  actions  cannot  the  king  maintain? 
257. 

5.  What  is  an  inquisition^  or  inquest  of  office  f 
258-2r,0. 

0.  What  remedy  mnv  the  suh/rrt  have  in  order 
to  avoid  the  possession  of  the  rrfiwn  ac<iuired  by 
the  finding  of  such  «///>/•,  besides  his  petition  of 
right  and  his  monsfranjt  f/c  droit  t  2»10. 

7.  By  whom  may  a  writ  of  scire  facias  to  re- 
peal the  king's  patent  or  grant  be  brought  ?  200, 
201. 

8.  What  is  an  information  on  behalf  of  the 
crown  filed  in  the  cj-chequer :  and  of  what  two 
■orts  are  the  most  usual  in  formations  f  2G1. 
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9.  What  11  an  information  in  rem  f  2C2. 

10.  When  doei  a  vrtif  of  quo  varranto  lie  in 
the  king ;  and  why  has  H  giTen  way  to  an  nf^t^ 
motion  in  the  nature  of  auoh  a  wrilf  262.  'M. 

11.  To  what  ia  this  proceeding  now  applied 
by  virtue  of  the  sUtute  9  Anne,  e.  20?  204. 

12.  For  what  ia  the  writ  of  mandumut  niidr  i 
most  full  and  effectual  remedy  by  the  same  sta- 
tute, and  by  statute  11  Geo.  I.  o.  4;  what  ut 
the  proceedings  on  thi»  writ ;  nnd  what  ia  a  mi 
of  restitution?  204,  266. 


CHAP.  XWll,— Of  the  Punuii  of 
Action;  and,  firttf  of  the 


Writ. 


h 


1.  WuAT  are  the  eight  general  and  order!/ 

parts  of  a  wii  in  the  court  of  eommum  /•&«  / 
•)7o 

2.  What  is  an  original,  or  original  wril :  where 
is  it  sued  out ;  and  what  and  where  is  ita  returh  f 
273. 

8.  What  is  the  foundation  of  raits  below  the 
value  of  forty  shillings  !  278. 

4.  Of  what  two  sorts  are  ot^^omI  frrito;  anJ 
where  is  each  sort  in  use  ?  274. 

6.  What  is  the  security  given  by  the  pUniif 
for  prosecuting  his  claim  ?  274,  276. 

6.  What  and  when  is  the  return  of  each  sort 
of  writ  ?  276. 

7.  What  is  the  origin  of  tbe  fcnw;  and  what 
are  they  ?  275-277. 

8.  What  are  dagt  in  bonk,  Hee  m  honeof  277. 

9.  What  is  called  the  euoigm  dag  oi  tht  temf 
277,  278. 

10.  What  is  the  qnarto  He  pott  f  27a 

CHAP.  XIX--0/  /V«ci0M. 

1.  What  is  the^vroesit;  and  to  distinguifb  it 
from  what  two  other  kinds  is  it  called  or^msl 
process  f  279. 

2.  Of  what  nine  sorts  Is  or^^oMl  proetu  f  S7^ 
284,  287,  288,  290,  291. 

8.  What  is  thentsiaiofM;  and  bowls  it  made! 
279,  280. 

4.  What  is  the  writ  of  attaehmtnt  at  font;  sad 
when  is  this  the  first  and  i-^mffJism'  preemf 
280. 

5.  What  is  the  writ  of  dittrmgao,  or  dbfrM  in- 
finite  f  280. 

0.  What  is  the  writ  of  eqnas  md  iiywdis^w  ; 
and  upon  what  species  of  complaint  auy  it  m« 
be  had  by  several  statutea?  281,  282. 

7.  For  what  reason  does  the  praciies  of  con- 
mencing  almost  all  action*  hg  bringinc  an  an- 
ginal writ  of  tretpaet  gnare  etamnun  /nyi(,  n  tt 
armis,  still  continue?  281,  282. 

8.  Why  are  writs  subsequent  to  the  ohguul 
writ  csWtd  judicial  write  f  282. 

9.  Is  this  regular  and  orderly  method  of  pru^ 
cess  now  gone  through ;  or  what  is  now  nsoal  is 
practice?  282. 

10.  When  does  a  writ  teetatmm  eapiae  iffSf : 
antl  what  if  the  aetion  be  brought  in  one  eoonrf 
and  the  defendant  lire  in  another?  288. 

11.  But  what  if  a  dSf/«MlaiU  abscond  sad  iht 
plaintiff  would  proceed  to  an 
him?  283. 

12.  What  are  sAsf  and  plnrMi 
of  exigent,  or  c»yi'/irisi,  JmA  mntlmmtimf  M 
284. 


BLACESTONB'S  C01U(£NTABIEa 


IS.  Wliat  u  the  cffMl  of  cMlateryi  «h»t  li 
tha  writ  or  capuu  ulUftlum;  uid  bow  may  aul- 
Inrry  be  rcTanrd  !  2S1. 

n.  WhU  ii  tha  uiual  mMhod  of  ptooavding 
in  lb*  mirt  o/  king't  btnek  t  286. 

l.'i.  What  U  ihe  origiB  of  the /TiMVM^MU  a/ 
MMlaa;  whjr  U  It  M  called;  aod  what  U  UT 

111.  Vhen  doaa  a  m^  e/  lalilat  iMoe;  and 
wlira  m*;  Iba  bill  of  MiddUia  In  the  tourt  of 
i  >ny'  >  AnrA  be  treated  like  the  tapiut  aJ  rn^xm- 
J^H<tuM  In  tha  rourl  of  eommonpUait  288. 

IT.  What  ia  the  firal  proem  in  the  ceKfi  4^  «- 
tk^^rr  :  inil  wh&I  does  it  allege  !  286. 

It(.  What  ia  no«  became  the  effect  of  the  e*- 
ftai.  lalilal,  &.c. ;  what  if  the  drfeiidant  appaar 
ufwD  ihenj :  and  what  if  ha  do  not !  287. 

IK,    Ilul   whaL   if    Die  plavUiff  will  make  q^ 

poundg  or  upwards;  and  what  ii  required  bj 


e  vm 

•Hi.    Whai 


11.1 


.  2.  a.  2!  267. 


21.  When,  in  an  armt,  maj  the  bailiff  ^attltj 
breaking  open  the  houaa  in  which  the  d^ftitdaiU 
it.  in  order  la  take  himT  288. 

22.  Who  are  conalanllj  privileged  from  at- 
rut  J  and  from  oHffairriv;  and  how  must  an  a/yfor- 
mutt  be  enfurced  against  luch  peraaoB  t  288,  289. 

J.T.    WhiiBrf/"-o  irm/iirt  priiilpged   froi 


\  i^  the 


wleT  2 


kins' • 

«T,^  ,/  pr..l 

ftiui :  and 

liie  e 

alule  2-'>  V. 

w.  111.  at. 

powe 

of  anolher 

rrrdtlor  to 

rthe*.'»yr 

.;«».  2W). 

•(  bv  uiaile 

ur  prtit€n 

/..V  f  - 

Kl. 

.-,;  b-t 

to  tho  ik 

riff,  or  i«iV 

r  the 

kfrtf<t«  no 

keep  Ihe 

.urit    2WI- 

HI  !<hall 

ihe.Af./i 

ke  bait,  by 

hood  In  wbieh  the  ivivji  la  di 


7.   When 

irrud .   and  1 

•ihai  l> 

ibal/.(*nl./ liable  whuii 

"""  fr^dt 

Ik'.,  2'jd. 

K    What  ia 

;  and  b 

w  dwa  U  differ 

from  a  ■«•»» 

r/  :;no. 

U.  What  i 

a  JiKO 

ai.d  what  dMt 

Edw.  V 

ct  a«  M  A«m» 

lm<unt*f  Wl. 

ID.  What 

.aV'w 

t,ia  ill  irualeiBlatutT 

2flfl.  267, 

11.  What 

»ml.-  and  wl>n 

1,1. 


tnd  wilt 


maj  II  be  4*- 


14.  What  U   ajrer;  aad  of  vUt  m»j  U  b« 

craved!  209. 

16.  What  ii  prujfmt  ■"  •^•'  «)>**  1*  wwrtw. 
and  when  ia  It  not  aUowad ;  and  vhat  it  a  wril 
of  BwraiUia  duirlmt  299,  800. 

16.  What  i«  prvfiaf  ^»;  »mi  whan  aball  U 
not  be  had*  SOU.  W\. 

IT.  ur  what  two  aorta  are  pttat;  and  when 
caanat  plrai  of  the  rormer  aort  be  pleultd  *  SUl. 

18.  or  what  three  kiltda  ara  Malan  pUa*t 


19. 


k'bal  effect  upeo  ■ 


filed  either  b;  or  againi 


.-  and  wh< 
the 


HAT   X\—l>f  lira. 


hath  iba  death 

ttcmlon  or  Mber 
■he  deceased  partjf  f  3U2. 
.  bjr  ibe  ■lalule  4  &  ii  Aane.  0.  16.  ia 
the  adniisiion  of  a  Malory  ptra; 
If  as  to  the  Bdmiaaian  of  aerpnomt 
'  against  a  drelaraiwn  or  rnf ;  and  in  what  luit 
I  ahall  DO  alintemeni  lake  place,  b;  auiula  8  4  B 
fj  W.  Hi.  c.  31  T  .■!'I2. 

I      21.  To  whal  three  things  doea  each  of  Ibaaa 
-     kinds  of  dilatory  plnu  conclude  T  SOS. 
I      22.  nhai  if  these  dtlMoiy  plftu  be  allawtii 
'  and  whal  if  ihejr  be  orrrrMlrH  S03. 

I  made?  an:!. 
> ,       24.    In  what  inalanca  is  etmfutiim  of  ibe  wbida 
'     campliiiM  made  in  a  ftra  Id  ik,  atlttm  t  SU8. 

j       2'i.   Klial  is  the  cffvi-l  of  a  pit  »/  IraAr  b;  tha 
L  i  diblur  and  rr/utal  bj  Ihe  errdilott  StKI. 

2''.  In  whal  two  inslance*  is  one  part  of  tbe 
riPW/iJoiHf  coHi'rutd  and  Ihe  real  IranriJ  or  W»- 
mrd  t  a-H. 
27.   IVbal 


I  IWD  kinds  are  ^nu  thai  totally 
iif  tampltat  t  3U.fc 
Ihe  gntral  ittm  or  gntrral  plmt 


S:i.   Whal  are  ipttuil  pleat  in  iar  of  Iba  /faaa 
ttff't  demand  T  SU& 
84.  What  ara  the  ii««t  Unliad  bj  tha  M<Nnl 
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BtAtutes  of  limitation  beyond  which  no  plaintiff 
oan  lay  his  cause  of  action  t  806,  307. 

85.  What  is  an  estoppel  f  808. 

86.  What  are  the  five  conditions  and  qualities 
of  hplea?  808. 

87.  What  if  the  defendant  in  an  assise  or  action 
of  trrspatt  be  desirous  to  refer  the  validity  of 
his  title  to  the  court  rather  than  (he  jury  f  309. 

88.  When  and  what  may  the  plaintiff  reply  to 
the  defendant'*  plea;  what  is  a  traverse  of  it; 
what  a  new  or  novel  assignment ;  and  what  a  con- 
fession and  avoidance  f  300-311. 

89.  Wliat  are  tlie  remvAnmg  processes  of  plead- 
ing f  810. 

40.  What  is  called  a  departure  in  pleading  f 
810. 

41.  W^hat  is  called  duplicity  in  pleading;  and 
what  a  protestation ;  and  how  hath  Sir  Edward 
Coke  defined  the  latter?  811,  812. 

42.  In  any  stage  of  the  pleadings,  when  either 
side  advances  or  affirms  any  new  matter,  in  what 
language  docs  he  aver  ii  to  be  true;  and  in 
what  different  language  do  the  plaintiff  and  the 
defendant  tender  an  issue  when  either  side  tra- 
verses or  denies  the  facts  pleaded  by  his  anta- 
gonist ?  813. 

48.  But  what  if  either  side  plead  a  special 
negative  plea,  not  traversing  or  denying  any 
thing  that  was  before  alleged,  but  disclosing 
some  new  negative  matter?  313. 

CHAP.  XXI.— 0/  Issue  and  Demurrer. 

1.  What  is  issue,  exitus;  and  upon  what  two 
matters?  314. 

2.  What  is  an  issue  upon  matter  of  law  called  ? 
814. 

8.  W'hat  is  a  demurrer  ;  and,  in  case  of  excep- 
tions to  the  form  or  mtmner  of  pleading,  what 
must  the  party  demurring  do.  by  statutes  27  Eliz. 
0.  6,  and  4  &  «'>  Anne,  c.  Iti?  314,  315. 

4.  Upon  either  a  y^wral  or  a  special  demurrer, 
what  must  the  opposite  party  do  in  order  to  put 
the  parties  at  issue  in  point  of  law;  and  who 
must  detennine  tliat  isfue /  315. 

5.  What  is  an  issue  of  fart ;  wlicn  is  it  Joined; 
and  what  is  the  principal  method  by  which  it 
must  bo  (lotvrniiutMl  ?  315. 

6.  What  iH  continuance :  what  if  the  omission 
be  on  the  part  of  the  plaintiff;  and  what  if  it  be 
on  the  part  of  the  drfindaut?  31»). 

7.  What  is  a  plea  puis  dnrrrin  amtinuance ; 
what  is  its  effect;  and  when  is  it  not  allowed 
to  be  put  in?  316.  317. 

8.  What  are  paper-books;  and  what  is  the 
record?  317. 

CHAP.  XXII.— 0/  the  several  Species  of  Trial. 

1.  What  is  trial;  and  what  are  the  seven 
species  of  trial  in  civil  cases?  ;>3t». 

2.  In  what  particular  instance  is  trial  by 
record  used;  what  is  it ;  and  what  may  it  try? 
83(»,  331. 

3.  What  is  trial  by  inspection  or  examination ; 
and  when  sliall  it  be  had  ?  331-333. 

4.  What  is  trial  hy  cerftfimtr;  and  in  what  six 
cases  shall  it  be  had  recoui-se  to  ?  333-33t). 

6.  What,  is  trial  by  witnrssfs^  per  testes;  and 
when  (»nly  is  it  allowed  in  our  law  f  836. 

6.   Wliat  is  trial  by  wager  of  battel,  vadiatio  du- 
688 


elli ;  in  what  casei  wai  it  used ;  what  ii  the  fora 
of  it ;  and  by  what  has  it  been  superseded! 
387-841. 

7.  What  is  trial  by  wager  of  Utw^  tadia/io  Ugis : 
what  is  the  manner  of  waging  law;  in  what  oc* 
tions  only  is  the  dtfendant  admitted  to  wnge  ku 

I  law;  who  shall  not  be  permitted  to  wage  lar; 
and  how  has  this  species  of  trial  become  obMh 
letc?  841-848. 

CHAP.  XXllL— Of  Triai  by  Jkry. 

1.  Or  what  antiquity  is  trial  by  /org,  called 
also  trial  per  pais  or  og  the  country ;  and  what 
does  magna  carta  declare  eonceming  it?  849, 
860. 

2.  Of  what  two  kinds  are  triaU  bj  ji/rg  in 
civil  causes?  861. 

8.  What  is  the  flrst  species  of  titimmdimarg 
(rial  hy  jury  f  861. 

4.  What  is  anotber  species  of  txtfooidmarf 
Jury  f  861. 

6.  What  are  the  eigbt  jtroemfct  of  tbe  ordinarf 
trial  hyjuryf  862,  366-868,  864,  865,  367.  37& 

6.  What  is  the  writ  of  venire  faeioM ;  and  when 
and  where  must  the  ekeriff  return  it  by  viriM 
of  the  statute  42  £dw.  III.  c.  11  ?  862,  35S. 

7.  What  are  called  iteuable  terme,  and  whj; 
and  what  is  the  sheriff**  panel  f  868. 

8.  What,  in  the  common  pUas,  is  called  a  vm 
of  habeas  corpora  Juratoram,  and,  in  the  My'i 
bench,  a  distringas  ;  and  wbaC  is  the  enirg  on  the 
roll^  or  record?  864. 

9.  What  if  the  sheriff^  be  not  an  indiffcrai 
person ;  and  who  are  called  elMor«y  or  Heelers  f 
354,  855. 

10.  What  if,  on  the  general  day  of  trials,  tke 
plaintiff  do  not  enter  the  record  ?  866. 

11.  What  is  called  the  trial  hj  proeiso;  bet 
why  hath  this  practice  begun  to  be  disused  BBct 
the  statute  14  Qeo.  II.  c.  17  ?  866,  867. 

12.  In  case  the  plaintiff  intend  lo  try  th« 
cause,  what  notice  of  trial  is  be  bound  to  girt 
the  defendant;  and  what  if  tbe  plaintiff  tbfa 
change  his  mind  and  do  not  countenaud  iW 
notice  how  many  days  before  the  trial?  857. 

13.  How  may  the  trial  be  deferred,  howtftr, 
by  either  ^r/y?  867. 

14.  To  whom  does  the  sheriff  return  his  rrit 
of  habeas  corpora^  or  distringas,  with  whsi  ss- 
nexcd?  857. 

15.  Of  what  two  sorts  unfaroraf  857. 

16.  What  is  the  sheriff*s  duty  upon  mstiemn 
court  and  a  rule  granted  thereupon  for  a  spend 
Jury;  and  how  and  by  whom  is  it  struck t  8j»7, 
358. 

17.  By  the  statute  8  Geo.  II.  c.  S5.whoii 
entitled  to  have  a  special  fury  struck  upon  what 
trial ;  and,  by  statute  24  Geo.  II.  e.  18^  wbca 
shall  the  expense  of  a  special  Jury  not  fall  opoa 
the  party  requiring  it  ?  868. 

18.  What  is  a  common  Jury  ;  and  what  are  tht 
directions  of  the  statute  8  Geo.  IL  c  25  c«a- 
ccrning  it  ?  868. 

19.  What  is  a  view;  and  how  and  ^whoB 
shall  it  be  appointed?  868. 

20.  Of  what  two  sorU  are  tk^Ut^es^jwrenl 
358. 

21.  What  are  ekaUangm  to  tho  mna$;  ani 
upon  what  aooooBta  Baj  Umt  \m  HMdaT  tSK 
860. 


BLACKSTONE'S  COMMBNTABIES. 


22.  Where  one  partj  to  the  mii  is  an  alien^ 
of  whoic  shall  the  jurff  consist ;  but  what  if 
both  pttrtieM  be  aliens  f  S60. 

23.  Whst  Are  challenge*  to  the^^,  in  capita; 
and  to  what  four  heads  are  thej  reduced  bj  Sir 
Edward  Coke?  861. 

24.  Cmn  Judge*  tindjmttieet  he  ekalUngedf  861. 

25.  What  is  a  writ  de  ventre  inspieiendof  862. 

26.  What,  bj  a  Tarietj  of  ststutes,  is  a  dis- 
qmat{/ieatwm  (or  juror  in  point  of  estate ;  but  what 
when  the>ry  is  de  medieiate  Imgumf  862,  868. 

27.  Of  what  two  sorts  is  a  challenge  propter 
mftctuTH,  for  BUBpicion  of  bias  or  partialit  j  ;  what 
if  the  causes  of  challenge  of  the  first  sort  be 
true :  and  to  whom  is  it  giren  to  try  the  validity 
of  challenges  of  the  second  sort  ?  868. 

28.  With  regard  to  what  causes  of  challenge 
may  %  Juror  himself  be  examined  on  oath  of  voir 
dire,  vrntatem  dicer e  f  8t)4. 

21>.   Who  aro  excused  from  serring  on  juries  f 

80.  Who  may  pray  a  tales,  and  what  is  it; 
and  for  this  purpose  when  roust  a  urit  of  decern 
tales,  €xto  tales,  and  the  like,  still  be  issued  to 
the  sherif:  but,  by  Tirtue  of  the  statute  85  Hen. 
VIII.  c.  It),  when  may  X)\e  Judge  award  a  tale» 
de  rtrntmsfantibus ;  and  what  is  it  ?  864,  865. 

81.  To  whttt  are  the ^wror*  Hworn  ?  8(J5. 

82.  What  is  the  course  of  proceeding  upon 
the  trial  r  HH*.,  'Mu. 

3*',.    What  is  the  definition  of  evidence?  807. 

:U.  Of  what  two  kin«l8  is  evidence  iu  the  trial 
hy  jury  '  :^;7, 

a.*>.   of  what  two  sorts  kt^  proofs  f  307. 

3»i.  WliJii  two  written  proofn  or  evulrnre  proTe 
theruHflvt'r* :  and  what  are  the  other  two;  and 
how  nni«t  they  l)e  verificnl  ?  3*',7,  3»i8. 

•M  y^  hat  i?<  ono  general  rule  of  evidence  that 
run*  thriMijfh  all  the  <h>ctrine  t»f  tmils ;  and 
up«»n  what  principle  is  heartun/  evidence  in  general 
not  alriiititMl :  3r,H. 

.'^  To  what  !ran!«<action?<  does  the  statute  7 
J%c  I.  c  12  coFifiuo  the  admission  of  hooks  of 
etr^r'jn'  Iu  \\0  read  in  rvidmrf  if  the  servant  who 
w»*  «««ii«toimMl  to  make  the  rnfnes  in  it  be  dead 
an  i  Kis  hit,itirnttn;f  proved?   3«.8.  3»;*». 

•  ',\*     What     '\'\    the    n-rit   of    nuhj^rna    ad    testiji- 


49.  What  b  the  modmn  dootrlnt  m  to  mMk 
evidence  as  the>ifr|f  may  hare  in  Ihalr  owB  eon- 
seienoea  by  their  priTate  knowledge  of  fhete? 
874.  875. 

60.  What  is  the  ntmmimg  19P  of  the  midmtii  by 
iht  Judge f  875. 

51.  How  is  the  delirery  of  the  Jmr^t  fHrditt, 
veredictum,  accelerated ;  and  what  If  the  ^ir9r9 
eat  or  drink  at  all,  or  hare  any  eetablee  about 
them,  without  consent  of  the  court  f  876. 

52.  What  circnmttancee  will  set  aaide  the 
verdict  f  875,  876. 

58.  What  if  the  pUitUif  do  not  appenr  to  tlM 
verdict  t  876. 

64.  What  is  the  form  of  a  rolantnry  mammit; 
and  why  is  it  more  eligible  for  the  jrfeseiy  than 
a  verdict  against  him  ?  876,  877. 

66.  Of  what  two  kinds  Is  a  vtrdid;  sad  whes 
is  a  verdict  of  the  first  kind  of  no  foree  ?  877. 

66.  What  hare  the>ry  also  to  do  If  they  >itf 
issue  for  theplamtiff  877. 

57.  What  is  a  special  verdict ;  and  by  whom  Is 
it  afterwards  determined  ?  877. 

58.  What  is  another  method  of  JmUmg  %  spe- 
cies of  special  verdict :  and  what  advantage  has 
this  OTer  the  other  kind  of  special  verdict  f  878. 

59.  In  both  these  cases,  mmsI  the  /my  retnm 
a  special  verdict ;  and  are  they  incompetent  to 
decide  the  complicated  question  of  fact  and  isnv  f 
878. 

60.  What  are  the  four  principal  defects  inci- 
dent to  a  fnal  by  Jury  f  8«2,  888. 

01.   What  is  a  subp<rna  duces  tecum  f  882. 

CH.\P.  XXIV.— 0/  Judgment  and  its  Inddemts. 

1.  What  isuposteaf  886. 

2.  What  IB  Judgment;  and  till  when  and  till 
what  can  it  not  be  entered  f  886,  887. 

3.  What  are  causes  of  suspending  the  Judgment, 
by  granting  a  ncu-  trial  f  887. 

4.  Whst  if  t^Ko  Juries  agree  in  the  same  or  a 
similar  rrrc/ir/ T  387. 

').   What  is  a  new  trial;  upon  what  proceed- 

inps  is  it  granted;  and  where  is  it  not  granted? 

'J'Jl,  3'»2. 

6.   iluw  has  the  court,  in  granting  a  n^w  trial, 

em  /'i'T  ;  hut  when  is  no  icitn^im  bound  to  appear    an  opportunity  of  supplying  the  defects  in  the 

or  to  ;rive  ^'uirnrr  f  3r.l(.  trtal  by  jury  ;  and  within  what  time  must  the 

4"     ^V  ho  are  competent  iri'n^s^ff  f  'MV.\,  370.      '  motion  for  a  new  tnal  be  made?  892. 

41      M'>w  iiianv  iriftirttnrn  are  stiflicient  evu/ence        7.    From  what  causes  do   arrests  of  Judgment 


o 


•  n  V  *in;rU«  fact  T  370.  arise?  31*3. 

«J     ^V  h«ii  is  ;»o;»i//iv;*ro^)/ required  ;  and  when        H.   What  is  an  inrariable  rule  with  regard  to 
i«  ".'^ur^iti'intuil  or  pre/iumpttvf  fviJence  admitted?  ,  arrefts  of  Judgment  upon  matter  of /«w;  snd  will 
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41  What  weight  have  seTcmlly  violent  pre- 
SM^f  *i  n.  prohahle  presumption,  and  Ifjht  presump' 
f>   n  ♦     iTl 

41  Nofl  the  intufim  tell  all  he  knows  of  the 
m.\t  tfr  in 'pu»«<ti«»n,  wliei  her  interrogated  toeverv 
p«»!r»t   ..r  not  T    Ml. 

4'».    \^  hat  if  they»<'/'/'',  either  in  his  directions    of  the  Judgmentf  3'.H]. 
or  d«-«  i-ions.  misstate  the  hncg,  h\  ignorance,  in-        12.  (K  what  two  natures  are  all  these  four 
a  iT«Tt»n<f,  or  dfflign  ?   -mII.  species  of  yM</ym<«/#  T  3'.H>. 

and  by         13.   What   is  judgment  of  respandsat  ouster  f 


this  rule  hold  e  converse  f  894. 

1^   What  is  a  repleader  quod  partes  rq^lacHsmt ; 
and  when  will  the  court  award  it  ?  895. 

10.  What  i» Judgment ;  and  of  what  four  sorts  ? 
S*X\  3W? 

11.  Whose  determination  and  sentence  is  the 
Judffment :  and  what  words  constitute  the  t^t 


d. 

4''     NS  hat    \n   a   dfinurrrr   to    evi'lmre 

wh'.ni  -hall  it  l»e  det»«rmined  ?  37J.  3V»»i.  31»7. 

47     Hot  what  practice  has  greatly  superse«led  14.    What  are  the  interlocutory Jn 

tbr  re<'our««  to  either  of  these  last  prormUni/af  usually  spoken  of:  when  only  can  they  happen; 

^73.  when  are  they  absolutely  complete;  and  whea, 

4H.   What  are  the  advantages  of  testimonif  ore  and  for  what  purpose,  must  a^wy  be  ealled  Int 

C^ttj  ;  373.  8j7.  398. 
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16.  What  is  ft  varrant  of  attorney  to  eon/eu  a 
judgment ;  and  what  does  the  statute  4  &  5  W. 
and  M.  c.  20  require  in  order  to  its  yalidity  7  897, 
898. 

1 6.  What  is  a  wrU  of  inquiry  to  iuset*  damaget  9 
898. 

17.  Vthhi tire /inal judgments;  and  is  the ;)ar/y 
against  irhom  Judgment  is  given  liable  to  mny^t^e 
to  the  king  or  imprisonment  till  that  fine  be  paid  ? 

898,  399. 

18.  yfhich  party  shall  pay  the  costs  of  the  suit  f 

899.  400. 

19.  Who  are  not  liable  to  pay  costs?  400. 

20.  What  is  enacted  by  statutes  43  Eliz.  c.  6, 
21  Jao.  I.  c.  16,  and  22  &  28  Car.  II.  c.  9,  {  186,  > 
to  prevent    trifling  and   malicious   actions^  for  ' 
vordsy  for  asfault  and  battfry^  and  for  trespass, 
with  what  two  exceptions,  by  statutes  4  &  5  W. 
and  M.  o.  23  and  8  &  9  W.  III.  c.  11  ?  401. 

21.  What  follows  After  Judgment,  unless  what?  i 
401.  I 

I 
CHAP.  XXV.— 0/  Proceedings  in  the  Nature  of 

Appeals. 

1.  Of  what  four  principal  kinds  are  proceedings 
in  the  nature  of  appeals  from  the  proceedings  of 
the  kings  court  of  law?  402,  405,  406. 

2.  What  is  a  trriV  of  attaint;  when,  at  common 
law,  must  it  be  brought ;  and  on  what  issue  only 
docs  it  not  lie  ?  402-404. 

3.  Yi'hiit Jury  arc  to  try  this ////««  verdict;  what 
arc  the  qualifications  of  the  Jurors,  by  statute  lo 
Hen.  VI.  c.  K> ;  and  which  party  only  is  allowed 
to  produce  new  matter,  and  why  t  404. 

4.  What  was  the  Judgment  by  the  common  law 
if  t  he  grand  Jury  found  the  urdict  a,  false  one  1  404. 

5.  But  what  was  enacted  by  several  statutes 
as  to  the  time  when  an  attaint  may  be  brought, 
and  as  to  the  punishment  of  the  attainted  Ju- 
rors f  405. 

0.  But  what  has  superseded  the  use  of  at- 
taints? 405. 

7.  What  is  the  vrit  of  deceit?  4<)5. 

8.  What  is  an  audita  querela ;  and  for  what 
two  persons  does  it  lie?  405,  4(h;. 

9.  But  what  has  rendered  this  vrrit  almost 
useless?  4«Mi. 

10.  But  what  is  the  principal  method  of  re- 
dress for  crroneouti  Judgments  in  the  king's  courts 
of  record?  406. 

11.  What  is  the  writ  to  amend  errors  in  a  base 
court  not  of  record?  407. 

12.  Upon  what  matter  only  does  a  icrit  of  error 
lie?  407. 

13.  Till  when  may  the  record  be  amended: 
and  what  is  the  effect  of  the  statutes  of  amend- 
mcnt  and  Jeofails  ?  4(>7,  408. 

14.  What  i8  required  of  him  that  brings  the 
writ,  if  it  be  brought  to  reverse  any  Judgmtnt  of 
an  inferior  court  of  record,  where  tlie  dniniigcs  are 
less  than  ten  pounds,  or  if  it  }>e  brought  to  re- 
verse the  Judgment  of  any  superior  court  after 
verdict?  410*. 

15.  From  what  courts  lies  the  writ  of  error  into 
the  king's  bench?  410*. 

16.  Whence  lies  tlie  writ  of  error  into  the 
court  of  exchequer-chamber :  and  before  wh(»m? 
410*. 

17.  Whence  lies  the  writ  of  error  in  the  house 
of  peers ;  and  thence  whence?  410*,  411*. 
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CHAP.  XXVI.— (y  Etieutum, 

1.  What  is  exeeution;  and  how  U  it  pcrfonicd ! 
412. 

2.  What  are  KritM  of  habere  fatiaa  §eisim&m  tii'l 
habere  facias  possessionem  ;  to  whom  are  thej  di- 
rected ;  what  is  justifiable  in  their  cxfcitlioa;  iDtl 
what  is  sufficient  exeeution  f  412. 

8.  What  is  a  writ  de  elerieo  admiiimdo;  anii  to 
whom  is  it  directed?  412. 

4.  When  does  a  special  wrii  of  esueutiom  issue 
to  the  sheriff?  412,  418. 

5.  What  writ  shall  the  pimmtiff  haTe  vkert 
one  part  of  the  Judgment  ia  fuod  noeumenium 
amoveatur  ;  what  is  the  writ  of  exeeuiion  upon  i 
replevin ;  what  shall  the  defendmni  haTe  if  the 
distress  be  eloigned;  and  what  ahall  the  ptainitf 
have  vSier  Judgment  in  detinnef  418. 

6.  Of  what  five  aorta  are  exetmiiona  in  acticmt 
where  money  only  is  recorered  «■  a  debt  or  tla- 
mages,  and  not  any  specific  chattel  t  413. 

7.  What  is  the  vrit  of  eapiae  ad  Motisfaeienduu ; 
and  against  whom  does  it  not  lie  ?  414,  41o. 

8.  To  whom  shall  the  capias  issue  if  an  ae*ion 
be  brought  against  a  hueband  and  trtfe  for  the 
debt  of  the  vife  when  sole ;  and  to  whom  if  the 
action  were  brought  against  her  before  her  mer' 
riage?  414. 

9.  What  if  Judgment  be  recovered  against  s 
husband  and  wife  for  the  contract  or  pcrsoail 
misbehaviour  of  the  Ktfe  during  her  coeerturtf 
414. 

10.  What  exemption  has  the  man  who  is  ukea 
in  execution  upon  this  urit ;  and  what  does  the 
statute  21  Jac.  I.  c.  24  enact  if  the  defendant^ 
while  charged  in  execution  upon  this  tnit  ?  414. 

1 1 .  What  executory  process  mmj  be  sued  out  ftf 
costs?  416. 

12.  What  if,  after  a  defendant  ia  once  in  rat- 
tody  upon  this  process,  he  be  seen  at  Urp* 
415. 

13.  Of  what  two  natures  are  escapes;  sbJ 
when  shall  the  «Aen^  answer  for  the  debt  *  4Iol 

14.  Will  a  rescue  of  %  prisoner  in  exeeut»»  ex- 
cuse the  sheriff"?  416. 

15.  But  what  does  the  statute  82  Geo.  lie 
28  enact  in  favour  of  defendants  charged  ia  eset^ 
tion?  415,416. 

1 1>.  Yet  what  powers  have  creditors  over  their 
(/r6<or«  on  the  other  hand?  416. 

17.  In  what  case  may  the  plaintiff  set  ooi  ■ 
writ  of  scirf  facias  against  the  bail;  and  what  is 
itseflfect?  416,  417. 

18.  What  is  a  tmt  of  fieri  facias:  sgaisft 
whom  does  it  lie;  what  doors  may  be  brokcs 
open  in  its  execution;  who  must  be'firsi  |«i4t« 
wiiat  amount ;  and  what  farther  remedy  hat  ikc 
plaintiff  if  part  only  of  the  debt  be  leried  oa  a 
fieri  facias?  417. 

19.  What  is  a  tmt  of  lerari  facias;  and  bj 
what  is  its  use  superseded  ?  417. 

20.  What  is  a  writ  in  the  nature  of  a  lerener 
fieri  facias,  to  levy  the  debt  and  damage  it  Uns 
eccfesiasficis ;  to  whom  is  it  directed ;  sad  bv 
what  is  it  followed?  418. 

21 .  What  is  the  writ  of  digit ;  what  lands  lit 
not  liable  to  be  taken  in  esffmn'on  upon  nfitit 
ment :  what  in  case  of  m  debt  lo  the  iwy,  ^J 
magna  carta,  c.  8 ;  and  in  what  case  unly  esa  a 
capias  ad  satirfadrndnm  be  had  after  nm  Wmv* 
418,  419. 
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22.  Wh«t  ii  ui  fxttHt.  or  afnwK  /aaa* ;  anil 
upon  wbtti  pntmiiiiKu  maj  it  be  had  !  419,  420. 

;>3.  Whal.  bj  ■latuta  33  lIcD.  VIII.  c.  80,  of 
all  oiltsattora  maile  la  Ihe  jtn;;  and  what  latuU 
of  ■  ilritor  doM  the  ki»s'i  judgm/nt,  or  that  of 
aa;  of  hi*  offitiri  meDlioncil  in  the  Katula  IS 
EUl  c.  i,  alTect  mora  Ihin  the  $iitjKfif  420. 

24.  By  ihe  xaluli  0/ fraud;  28  Car.  U.  0.  8, 
from  vhsi  dajr  shall  tbt  judgment  bind  tha  Imif 
ib  ih«  haoda  of  a  bonifidt  purchuoTj  and  fVom 
what  ilaj  ahall  lbs  irnf  of  aeculian  bind  tha 
gtiotU  in  Ihe  band«  of  •  alranger  or  purohaaorT 

2A.  When  the  plainli^i  demand  ii  aatiifleA 
what  ought  to  be  enlered  on  Ihe  rmrdf  421. 

1!U.  Bui  wilhin  what  lime  must  all  theie  milt 
beiaedoul!  421. 

'i7.  Vci,  if  thig  had  nol  been  the  caae,  what 
will  ihenwrf  g^*nt.inpur>uanccO^■latul■Welt- 
minller2,  I3Kdw.  I.e.  45;  or  what  other  ranedj 
ha*  lb*  piaiOlifr  i'^.  422. 


at. 
■Z.   When  hai 


M.  What  1*  tba^TVMtiof  nttfoiM;  kBd  wfaat 
if  Ihe  i/ftndtml  do  no(  appear  wlUiia  (be  tin* 
limited  hj  the  rnlei  of  tha  enirl,  uid  ftfd,  it- 
mar,  or  aiuwtr  to  the  bait  443. 

16.  What  are  the  raapaoii**  fnetmm  at  eo»- 
lempl,  in  iheir  suceeaiiTe  order ;  what  If  tli*  4*- 
Jendau  abeoond ;  and  what  if  ha  be  takan  r  444, 
44S. 

IS.  WhatltlbejiroMttBgaInitarar^ar€(>l«4r; 
and  what  sfalnit  a  prtr;  and  what  agsiKM  ft 
mmhtr  of  Ihe  hou.t  of  eomma»,J  44G. 


1k\  <r 


It  /.'<! 


Whaiita./-" 

19.  or  what  ilir. 
%  J^frndaiil  ftuvt.  ,1    . 

•iXl-   Why  are  .^.  ^ 

\iir plndaigt  In  rfuuv  uvl  &tl>iwvd7    ll'L 

21.    What  ii  an  nurrr;  when  t*<l  ftren  u^wk 
ovih.  and  when  nol :  and  when  upon  jl««ef  f  ^V^. 


rr.lr.-".-l  ir  frn 
4.   i)nlli?nlh( 


iliffiT  rn>ni  hiir-r  42',' 


again*!  Ihe/Zavtrt^.  how  n 

24.  When  maj  the  ^lea 
and  when  miut  he  hsio  r 
mrnlalMlir  448. 

2'>.  Whal  IK  a  till  at  rmtvr ;  and  what  a  i^i 
nf  inirrplft'i'r :  ind  what  mu*t  be  annexed  l< 
ihj.>  lam  Mlf  44H. 


onlj!   JtH. 

27.  IV  hill  i*  a  rrflirntion:  and  haw  dee*  the  ifr- 
»W..>.rjoin>u»r  448.  44». 

2M.  Ilow  nnd  bj  whom  arc  triintntt  eiamined  : 
nf  wliai  narure  niiim  the  inltrT-galortrt  be:  10 
■  hill  are  »'iniiifT(  and  ihelr  f J^b  *worn:  and 
tiiiw  are  Ihp]-  ruinpfllable  (o  appear  and  mbmil 


a  bill  to  perptlualf  Oit  It 


>l  if  the  pli-nuf  do  n 

a  liei      ■    ■ 


rmrtU  ;  and  what  if  the  dt~ 

:\::.    Whrn   may   a  ptainHrt  6dl  be  dbmlMed 

for  n:ilil   of  pr.^ffult.m  f    *r,\. 

■tl.  M'hnt  i*  Ihe  method  of  hearing  ceiuM  in 
fwir  4,-.t. 

:[.'..  Of  whal  two  nature*  ia  the  rilaarrf/ar'i 
.Urrr-f  4.VJ. 

S>',.  When  iloet  ihe  tourl  ef  rkamrrty  dirarl  a 
/■■•■IHid  i.tuf  to  be  iried  at  Ihe  bar  of  ihe  nmrt 
'IF  Itnjr  f^tirh.  or  at  the  auii/i ;  and  what  ia  the 


'  41J-44.-.. 

»  /,.//  .■  -h,.i  .Iw 

alw 

ii  pray  ni-ui  ao 

all 

nil 

■d. 

n  muit   ii   be  x 

B" 

.h 

■KeruiiherecauJa 

lUJ. 

are  referred  by  Ihe  4 
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made ;  and  how  is  its  performance  enforced  ?        42.  But,  after  the  decree  is  once  signed  ■&>! 
453.  enrolled,  liow  only  can  it  be  rectified  ?  464. 

41.  Who  may  petition  for  a  re-hearing;   by  |      43.  When  may  a  6ttt  c/ rrriifar  be  had ?  464. 
whom  must  such  petition  be  8igned ;    what  evi-        44.  How  is  an  appeal  to  the  kcMMt  of  larda  cf- 
dence  is  now  admitted;  and  what  may  be  sup-    fected;  and  what  cruiiefice  only  is  admitted  there! 
plied  ?  453,  454.  '  454,  455. 


BOOK  IV.-OF  PUBLIC  WRONGS. 


CHAP.   1.-0/  the  Nature  of   Crimes,  and  their 

Punishment. 

1.  What  are  the  six  considerations  in  treating 
of  public  tcrongSf  or  crimes  and  misdemeanours  f 
1,2. 

2.  Why  is  the  code  of  criminal  law  with  us 
in  England  denominated  the  doctrine  of  the 
pleas  of  the  crown  f  2. 

3.  From  what  circumstances  have  the  defects 
and  disproportions  in  our  criminal  code  arisen  ? 
3,  4. 

4.  What  is  a  crime  or  misdemeanour ;  and  how 
has  common  usage  distinguished  the  one  from 
the  other?  6. 

5.  In  what  does  the  distinction  of  public 
wrongs  from  privalCf  of  crimes  and  misdemeanours 
from  cii-il  injuries^  principally  consist  ?  5. 

t).  Which  includes  the  otlier?  6. 

7.  In  what  crimes  why  cannot  satisfaction  be 
made  both  to  the  individual  and  the  community  ? 
and  in  what  how  may  it  ?  0,  7. 

8.  What  double  view,  then,  has  the  law  in 
taking  cognizance  of  all  wrongs  or  unlawful 
acis?  7. 

\K  What  ftro  punishments  f  7. 

10.  In  whom  was  the  right  of  punishing  crimes 
against  the  law  of  nature  vested  by  that  law  ? 
7,  8. 

11.  What  right  has  the  temporal  legislator  to 
intiict  discretionary  penalties  for  crimes  against 
tlie  low  of  nature,  or  mnla  in  »e?  7,  8. 

12.  What  right  has  he  to  inflict  punishment  for 
offmcix  against  the  laws  of  society,  or  mala  pro- 

hlhilit'/    8. 

\'-\.  NVlien  only  is  a  Ipgishiture  warranted  in 
intiict iiig  the  punishment  uf  drath  for  ojftnccx  of 
human  iustitutiun?  U,  10. 

14.  1h  it  found  by  experience  that  capital 
pumifhiunts  are  more  eft'cctual  in  preventing 
crimm  tlian  ligliter  penalties?  10. 

IT).  What  is  the  end  or  final  cause  of  human 
puniithmt'nt  ?  11. 

10.  In  what  three  ways  is  the  end  of  human 
puuishmt  nt  effected  ?  11,  12. 

17.  liy  what  must  the  measure  of  human 
jmuinhmtnt  bo  dcterinine<l  ?   12. 

18.  Why  is  not  the  hi  talumi*^  or  law  of  re- 
tali.'ition.  in  all  cases  an  adequate  or  ])ermttnent 
rule  i.)\'  pnninhmrnt  ?  12,  IM. 

1*.>.  l)ocs  the  jiunishmcnt  of  drath  with  dfuth 
proceed  U]>on  the  principle  of  retaliation?  13, 
14. 

20.  In  what  class  of  crimes  is  tlie  lex  talionis 
more  j>rojicr  to  be  inflicted  than  in  ony  other; 
and.  upon  this  princi])lc,  what  was  enacted  by 
statute  17  Kdw.  III.  c.  18;  and  Itow  long  was 
this  the  law?   14. 

21.  What  are  some  general  principles  drawn 
from  the  nature  and  circumstances  of  the  crtme 
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that  may  be  of  some  asaiataDce  in  allotting  it  aa 
adequate  ^unuAiiwRff  15,  16,  17. 
•^22.  Why  is  treason  in  conspiring  the  My'f 
death  punished  with  greater  rigour  than  ercn 
actually  killing  any  prirate  subfeeif  15. 

23.  Why,  generally,  it  a  design  to  transfre«i 
noi  so  flagrant  an  enormity  aa  the  actual  com- 
pletion of  that  design ;  and  why  then,  in  the 
case  of  a  treasonable  conspiracy,  will  the  bare 
intention  to  kill  the  ittny  deaerre  the  highcM  de- 
gree of  severity?  15. 

24.  Why  is  it  in  more  cases  capital  for  s 
servant  to  rob  his  master  than  for  a  sirangtr: 
what  greater  crime  is  it  for  a  servant  to  kill  hii 
master  than  in  another ;  why  is  it  capital  to  stctl 
above  the  value  of  tweWepence  priTatcly  fron 
one's  person,  and  only  transportation  to  carry  i^ 
a  load  of  com  from  an  open  field ;  and  why,  iD 
the  island  of  Man,  was  it  formerly  only  trtspoxs 
to  take  away  a  horse  or  an  ox,  and  costal  misi*- 
meanour  to  steal  a  pig  or  a  fowl  ?  16. 

25.  What  is  the  sentiment  of  the  Uarqiui 
Beccaria  as  to  severify  qf  punishment  f  17. 

20.  What  does  a  multitude  of  sanguinary  Uwf 
argue  in  a  government  ?  17. 

27.  What  is  the  eril  of  making  no  distiaciioB 
in  the  nature  and  gradations  of  ptauskwuntt 
18. 

28.  How  many  offences  hare  been  declared  bj 
art  of  parliament  felonies  witkoat  hen^  o/elerff: 
and  why  does  so  large  a  list,  instead  of  diminiib* 
ing,  increase  the  number  of  offenders  f  18^  R 

CHAP.  II.— 0/  ike  Persons  capable  of  commitiff 

Crimes, 

1.  To  what  single  consideration  may  all  the 
several  pleas  and  excuses  which  protect  theeoa- 
niitter  of  a  forbidden  act  fW>m  the  pnniskmtat 
which  is  otherwise  annexed  thereto  be  redoctd? 
20. 

2.  What  two  things  must  there  be  to  comtitait 
a  crime  against  human  laws?  21. 

3.  In  what  three  eases  does  i^ot  the  riff  jdi 
with  actf  21. 

4.  What  four  species  of  defect  in  rtf/  fUl 
under  the  first  of  these  general  heads:  whit 
two  under  (he  second;  and  what  two  under  ikt 
third?  21,  22. 

5.  In  what  cases  does  the  laW  privilege  aa  in- 
fant  under  the  age  of  Iwenty-one  years;  and  it 
what  under  the  age  of  fourteen  only?  22. 

f).  By  what  is  the  eapacity  of  doing  ill  Bca- 
.sureil,  as  the  law  has  stood  since  the  time  of 
Kdward  the  Third?  28. 

7.  At  wliat  age  may  an  in/amt  be  guilty  if 
felonjt:  and  though  prima  facia  an  is^am  skin 
be  adjudged  to  be  dili  incapag  under  flbmeea. 
yet  with  what  praeim  maj  ha  ba  eonvielsd  sad 
suffer  death  under  thai  agat  311^  SL 
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8.  Whftt  is  the  rule  of  Uw  as  to  lunatiet  which 
niAj  b«*  easiljr  adapted  also  to  idiots  f  24. 

*.*.  1 1  a  iii«n  in  his  sound  memorj  commit  an 
off  met,  «nd  before  arra^gnmtnt  for  it  he  become 
mad^  why  shall  not  he  be  arroigned  for  it;  if 
after  he  have  pleaded  he  becomes  mad^  whj  shall 
he  not  be  tried;  if  after  he  be  tried  and  found 
yuiity,  why  Mhiill  not  judgment  be  pronounced ; 
and  if  after  jmigment^  whj  shall  execution  be 
stayed?  24. 

IM.  But  what  if  there  be  any  doubt  whether 
the  /Hir/v  be  eompoe  or  not ;  and  what  if  a  Itma- 
tte  have  lucid  intervals  of  understanding?  26. 

11.  How  may  madmen  be  restrained  from 
going  loose  ?  2*'). 

12.  Does  drunkenness  excuse  a  crime  ?  26, 26. 
18.  When  is  a  roan  who  commits  an  unlawfiil 

act    by  misfortune  or  chance  excused  from  all 
guilt  ?  2ti,  27. 

1 4.  What  ignorance  or  mistake  excuses  crime  ? 
27. 

15.  What  are  the  three  species  of  necessity 
or  compulsion  which  excuse  crime?  28,  80. 

1<3.  When  only  is  the  constraint  of  a  superior 
in  a  private  relation  allowed  as  an  excuse  for 
what  crimes?  2H.  '2\K 

17.  Why  shall  no  plea  of  coverture,  or  pre- 
sumption of  the  hu*band'»  coercion,  excuse  the 
•ri/f  in  ca»i»  of  treason  ?  29. 

IH.  In  what  one  offence  may  a  trife  be  indicted 
and  «»et  in  the  pillory  u-tth  her  husband;  and 
wfiy  ■*    •-'*•. 

r.*.  Fur  what  offences  only  is  dureta  per  minat 
aD  t-xcuxe  ?   M). 

l!o.  If  a  man  l>e  violently  ns<(aiilted,  and  have 
n  »  other  p<>s«*iMe  means  of  e!*caping  death  but 
>•>-  killing  un  innocent  person,  whom  may  he 
kill  •  :in. 

'1\ .  Where  a  man  by  the  commandment  of  the 
liiw  i.«  Inmnd  to  arrest  another  for  any  capital 
1  ffencf.  or  to  disperse  a  riot,  and  resistance  is 
m«d»»  fo  hi*  authority,  whom  may  he  even  kill, 
and  why*  ni. 

1'-.  May  a  man  in  extreme  want  of  foo<l  or 
cl  .:hing  ju«*tiry  stealiti^ir  c-ilher  to  relieve  his 
p»r»**«'nt   necfjisitiet*  ?    'M,  Wl. 

'J  »  What  one  case  is  there  in  which  the  Aiir 
•  'ij'j>«««e««  an  incapacity  of  doing  wrongs  from 
thr  excellence  and  perfection  of  the />rr*owf  32, 


<   Hap.  III.  —  ^{f  I'rinn'puh  and  Arc^ggorie*. 

1.  Wii  \T  are  the  two  different  degrees  of  guilt 
htuuug  pernon.s  that  are  capable  of  otl'ending  ? 
.  ♦ 

J.  In  wlifit  twt>  «iegrees  may  a  man  be  prin- 
r  r  t!  iti  an  (•fmre  ^    '.\\ 

;'.  Mu«»i  the  firnirifKil  in  the  second  degree  be 
»<-;iiully  immediately  sianiling  by,  within  sight 
or  h«'aring  of  the  lad  ?    '.'A. 

\  In  ca»e^  of  munirr  cominilte<l  in  the  absence 
"f  rhf  mitrdfrrr  by  meauH  which  he  hud  prepared 
b»'f<»reband.  i*  the  vtunitrrr  prtnripul  in  the  first 
or  *4»c«»nd  degree,  or  >iecrsMi>ry  :  and  why  1  34,  3*». 

.'».  Who  is  an  ticrrtnortf ;  and  of  what  two 
kindit  are  aerfm->ne'  f   W't. 

li.    Why  are  n\\  prmeipnh  in  hujh  trfunonf  3/i, 

7.    In  what  crimes  may  there  be  arrtii$-.ne»  f  30, 

^*.  Why  are  all  priitnpaU  in  pritt  larctnjf,  and 
in  all  ci*mea  under  the  degree  oi  jtloni/f  30. 


9.  If  a  serpent  iniUgaU  a  itnuiftr  to  kill  kit 
jmoMter,  is  he  guilty  of  btinf  accswory  to  piM|f 
treason  f  86. 

10.  Who  is  an  acoswory  h^ort  thefaeit  86, 87. 

11.  If  A.  eommnnd  B.  to  beni  C,  mad  B.  bonl 
him  ao  tknt  ke  dio,  ia  A.  accswory  to  tko  wuntimt 
87. 

12.  If  A.  oonunand  B.  to  bum  C.*t  kooM,  mad 
ke,  in  to  doing,  oommit  n  robherf^  it  A.  accswory 
to  tke  robbery  f  87. 

18.  If  A.  oommnnd  B.  to  poiton  C,  mad  B. 
iUb  or  akooi  kim,  ia  A.  aewsssry  to  tko  mmr4mf 
87. 

14.  Wko  ia  an  aeessisry  e^  ikt  faet;  nad 
what  two  things  nro  asoeaiary  lo  ainko  oaoT 
87   88. 

16.  Doot  tko  rtUef  of  n  film  ia  gaol,  witk 
olotkeo  or  otkor  nooMMiioa,  auico  n 
aeeeuorjf  after  tkefieif  88. 

16.  Wko  nro  mado  owmssrisi  (wk«a  tko 
c^poi  filomy  admits  of  oeesssortstj  kj  tko  aUtatot 
6  Anne,  e.  81,  and  4  Ooo.  I.  e.  11  f  89. 

17.  Wkat  if  one  woand  anotkor  BMwUlly,  and, 
before  deatk  onsne,  a  ponoa  awlot  or  raoiifo 
tke  delinquent  T  88. 

18.  Wkat  if  tko  parent  aadst  or  rooiiTO  tko 
child,  the  ckUd  tko  ^rcnl,  tko  brotAar  tko  4rolW, 
tko  wuuter  tko  eerwmni,  tko  asrMMl  tko  oMSfsr,  tko 
husband  tko  w^s,  or  tko  w^  tko  kmshwnd,  wko 
have  any  of  tkem  committed  %fiiongf  88,  89. 

19.  How  are  aecessories  to  be  treated,  eon- 
sidered  distinct  fh>m  principals  f  89. 

20.  For  what  four  reasons,  tkon,  are  sock 
elaborate  distinctions  mado  between  aetessor%s» 
and  principals  f  89,  40. 

21.  In  what  oases  are  accessories  after  thefaeU 
by  the  statutes,  still  allowed  the  benefit  of  elerfy ; 
and  in  what  cases  is  that  benefit  of  clergy  denied 
to  the  principals  and  accessories  b^ore  tke  factf 
39. 

22.  Is  an  acquittal  of  receiving  or  ooanaelling 
%frlon  an  acqutttal  of  the/e/onjf  itself?  40. 

23.  (^an  one  acquitted  as  principal  be  indicted  nn 
an  aec(*»ory  either  before  or  after  tke  fact  f  40l 

CH.\P.  IV.— 0/   Offences  against  Ood  and  R^ 

ligu>n. 


1.  Or  what  five  species  are  erimet  mad 
meanourt  which  are  either  directly  or  by  eoaao- 
quence  ii^jurious  to  aril  society  and  tkereforo 
punishable  by  the  laws  of  England  ?  42,  48. 

2.  Of  such  crime*  and  wusdemeanamrs  as  iMro 
immediately  offend  Almighty  Ood  by  openlj 
transgressing  the  precepts  of  religion  oitker  na- 
tural or  revealed,  what  constitutoa  tkat  guilt  ia 
action  which  human  tribunala  art  to  oonauro? 
43. 

3.  What  eleven  crimes  are  of  tkis  spseiosT 
43,  44,  /iO,  69,  60,  62-64. 

4.  What  is  apostasy;  and  in  whom  only  oaa 
it  take  pUce  ?  43. 

5.  As  a  penalty  for  apostasy,  what  is  enOfCtcd 
by  statute  9  k  10  W.  111.  c.  ^?  44. 

0.  What  is  heresy;  what  was  tke  writ  dt  Aia- 
rrttro  comburemdo  ;  what  did  the  Btatnte  29  Car. 
II.  enact  as  to  heresy;  and,  as  a  penalty  for 
hrrrsif,  what  is  enacted  by  the  statuto  9  4  10 
W.  HI.?  44-46,  49.  60. 

7.  Of  what  two  kinds  are  tko  efemam  agaiasl 
relit/ion  wkick  affect  tke  mtmbOsked  tkmrek  9  60. 
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8.  What  are  the  penalties  for  reviling  the  or- 
dinances of  the  church  by  statutes  1  £dw.  VI. 
c.  1,  and  1  Elix.  c.  1  and  <2?  oU,  ol. 

9.  Of  what  two  classes  are  non-eon/ormitt* ; 
what  penalties  are  imposed  upon  those  of  the 
first  class  by  statutes  1  £liz.  c.  2,  23  Eliz.  c.  I., 
and  8  Juc.  1.  c.  4;  and  wliut  arc  suspended  by 
tlie  statute  1  W.  and  M.  st.  1,  c.  18,  comniouly 
callcil  the  toleration  acty  cunfirnicd  by  statute  10 
Aime,  c.  2,  froiu  which  of  tliose  of  the  second 
class,  with  what  three  provwoa  /  52,  53. 

lU.  What  are  dissenting  teachers  to  subscribe 
in  order  to  be  exeiupted  from  the  penalties  of 
tlie  statutes  of  Car.  II.  13  &  14,  c.  4,  15,  c.  G,  17, 
c.  2,  and  22,  c.  1 ;  and  from  what  particular  pe- 
nalties of  the  first  and  third  of  tliose  statutes 
(with  what  exceptions)  are  they  exempted  by 
subscribing  the  declaration  of  the  act  19  Ueo. 
HI.  r  53,  54. 

11.  What,  by  the  same  statute  1  W.  and  M., 
if  any  person  shall  wilfully,  maliciously,  or  con- 
temptuously disturb  any  congregation  assem- 
bled in  any  church  or  permitted  mifting-houte^  or 
■hall  misuse  any  preacher  or  teacher  there?  54. 

12.  liut  what  does  the  statute  5  Geo.  I.  c.  4 
enact  as  to  any  mayor' t  or  principal  mtiyis. rates 
appearing  at  any  dwcnting  meeting  f  54. 

13.  Wliy  do  not  the  reasons  for  a  general 
ioleratiuu  of  Protrttant  d'^sentert  hold  equally 
strong  as  io papist*?  54,  55. 

14.  Into  what  three  classes  m&ypapitts  be  di- 
vided? 55. 

15.  What  arc  the  penalties  and  disabilities  of 
tlie  first  class  of  paputt  9  55. 

10.  What  if  any  person  send  another  abroad 
to  be  educated  in  thid  popish  religion^  or  to  reside 
in  any  religious  house  abroad  tor  that  purpose, 
or  contribute  to  his  maintenance  when  there? 
55. 

17.  What  if  these  errors  be  aggravated  by 
apostast/  or  perversion  ?  55. 

18.  To  what  additional  disabilities,  penalties, 
and  forfeitures  is  the  second  class  of  papists 
subject  1  50. 

19.  What  is  the  effect  of  refusing  to  make  the 
declaration  against  popery  enjoined  by  statute 
30  far.  II.  St.  2,  when  tendered  ))y  the  proper 
magif«trnto?  50. 

20.  What  are  the  penalties  against  the  third 
class  of  papists;  and  of  what  are  all  persons 
harbouring  them  guilty  ?  57. 

21.  Are  these  laws  enforced  now ;  and  whence 
is  their  origin  ?  57. 

22.  In  respect  of  whom  is  the  statute  II  &  12 
W.  in.  repealed  to  wluLt  extent  by  the  statute 
18  Geo.  III.  c.  (iO?  58. 

23.  IJut  now,  by  statute  31  Geo.  III.  c.  82, 
from  what  lioman  Catholics  are  all  those  restric- 
tions and  i>enalties  remove<l ;  and  how  are  Roman 
Cntholir  ministers^  schoolmaKterSy  and  congrrgations 
tolerated?  58. 

24.  AVhat  do  the  corporation  and  test  arts  enact  ? 
68,  59. 

25.  To  whom  docs  the  statute  7  Jac.  I.  c.  2 
apply  a  like  test  ?  69. 

2t».  Wliat  is  blasphemy  ;  and  how  is  it  punish- 
able at  common  laicf  59. 

27.    Hiiw  are  j>rofan^  and  common  swearing  nnd 
eurfing  punishable,  by  the  statute  19  (leo.  11.  c. 
21 :  Hud  what  is  enacted  against  profanity  on  the 
stage,  by  .Mtatuto  3  Jac.  1.  c.  21  ?  59,  GO. 
694 


28.  What  is  wiieherqftj  conjuration,  AirAflisrni'vr, 
or  sorcery ;  and  what  is  declared  as  to  it  by  Ma- 
tute9Geo.  II.  c.  6?  G(Mi2. 

29.  How  is  the  pretence  to  using  witekcrafi, 
telling  fortunes,  or  discovering  stolen  goods  bj 
skill  in  the  occult  sciences,  punished  ?  U2. 

30.  Who  are  rdigious  imjtostors;  and  how  sre 
they  punishable?  02. 

31.  Why  is  simony  to  be  considered  as  an  (S- 
fence  against  religion  ;  who  are  punishable  fur  it 
by  statute  31  Elis.  c.  G;  and  how?  02. 

32.  What  other  corrupt  elections  and  reiigni- 
tious  are  punished  by  the  same  statute ;  and  how ! 
03. 

33.  What  is  Sabbath-Leaking;  and  how  are 
what  instances  of  it  punishable  bj  statntes  27 
Hen.  VI.  c.  6  as  to  fairs  or  markeU^  1  Car.  I.  c.  1 
as  to  unlawful  extreites,  and  29  Car.  II.  e.  7  as  to 
workf  03,04. 

34.  How  is  drunkentte9$  punished  by  ttatnie  4 
Jac.  I.  c.  5?  64. 

35.  When  is  letedneu  an  indictable  offence: 
and  how  is  it  punished  T  64,  66. 

3t>.  In  what  event  may  who  be  punished  for 
having  bastard  children,  bj  ttatute  7  Jae.  L  c.  4; 
and  how?  05? 

CHAP.  \,^0f  OffenetM  against  tke  Law  of  So- 

tiont. 

1.  What  is  the  iawofnatimu;  and  npon  what 
principle  is  it  founded  ?  C6. 

2.  By  what  is  this  law  enforced  in  Enghadf 
07. 

3.  What  is  the  remedj  for  offeneeM  against  this 
late  by  whole  states  and  nations  t  68. 

4.  Whai  if  the  individuals  of  any  siaU  violate 
WiXfilawf  08. 

5.  What  are  the  three  principal  offences  agaiart 
this  law  animadverted  on  as  such  bj  ihe  »««- 
eipal  laws  of  England  f  68. 

0.  How  may  the  violation  of  saft-toniaets,  or 
passftorts  expressly  granted  by  the  ting  or  kif 
ambassadors  to  the  subjects  of  a  foreign  ^orrr  in 
time  of  mutual  war,  be  punished;  and  what  it 
enacted  as  to  offences  against  strangers  at  sm,  or 
in  port,  by  statute  81  Hen.  VI.  e.  4  ?  68-iH. 

7.  What  is  enacted  by  the  statute  7  AnBf,  e. 
12  in  order  to  enforce  the  /av  q/"  nafteaf  as  to 
the  rights  of  ambassadors  t  70,  71. 

8.  What  is  the  offence  of  piracy  by  comwson  ler ; 
how  only  is  it  punishable  since  the  statute  <.t 
treasons,  25  Edw.  III.  c.  2;  and  what  offeacet 
are  made/n'nicy  by  statutes  11  &  12  W.  III.  c.  7. 
8  Geo.  I.  0.  24,  and  18  Geo.  II.  e.  80?  71-71 

CHAP.  YL^Of  nigh  Tnmmm, 

1.  Isrro  what  four  kinds  may  ihoae  offences  be 
distinguished  which  more  immediately  affect  ibe 
royal  person,  his  crown  or  dignity,  and  which  sre 
in  some  degree  a  breach  of  the  duty  of  eU*- 
giance,  whether  natural  and  innate,  or  local  aad 
acquired  by  residence?  74. 

2.  What  is  treason  prodiiie  ;  bow  ia  tbe  appel- 
lation generally  used  by  the  law;  and  of  vbat 
two  kinds  is  treason t  74,  75. 

3.  t  iider  what  seven  distinct  brmnches  art  all 
kinds  of  high  treason  eomprdtendod  hj  the  sta- 
tute 26  Edw.  III.  e.  ST  78,  81-84. 

4.  Is  a  queen  regnmU  or  a  My  OMiisrf  viikia 


tka  wonit  of  lli«  atl;  li  >  tin;  Ji/arle  and  uol 
Jtjmrr;  \»  %  kaij  lit  Jitrt  mi  nol  itfacta;  whal 
ii  Ihc  lni>  coulnicrioD  of  Ihi  ■tatule  11  Utn. 
TTI.  0.  1 ;  kdA  \\  ■  ki^  who  hu  reiigned  hii 
(rvmt,  abdicBred  hit  ^uctniiHiir,  or  ■ubrvned 
tba  anuttfxMaii,  an;  longer  Iha  objact  of  ittatan  f 
76-Tfl. 

6.  Wbat  U  rompattiiig  or  imagining  tba  dealh 
tf  tba  tnij  ;  and  how  muit  thii  act  of  lh«  mind 
ba  dcmonilralcd  before  <t  ran  pOMlbl;  fall  under 
tuj  judicial  cngniiance  ?  78,  i9.        * 

6.  Whal  art  held  lo  be  ovfrl  aclM  of  (rouM  in 
■mpBuijibetiBj-f  death!  79. 

7.  Are  itonU  •^kn,  Irtodonf  80. 
B.    Are  -vrdi  vHlltn.  Irratcn  f  81. 

B.  What  does  the  phriae  "the  Inttg't  ecm- 
ymnitm"  mean,  lo  riolale  whom  is  declared  bj 
the  Maiute  lo  be  Ihe  aeeond  tpeeiti  of  rr«uoii; 
•nd  when  ia  ll  Irraton  in  baIh;Kir»>if  81. 

to.  Wbal  i*  held  aa  to  Ihe  Tlolalion  of  ■  fwam 
or  printrii  dornjrr  :  and  vbj  T  81. 

11.  What  nffrneu  of  lakin}  up  imu  doea  the 
third  epeoien  of  trraion  InrludeT  81.  82. 

VX.  To  what  does  an  intarrrelioii  lo  pull  down 
•U  rv/tuur^i.  nil  krolhrU,  and  Ihe  like,  amount; 
and  to  vhai  doea  a  lumull  to  pull  ilovn  a  par- 
tindar  knate  or  laj  open  a  parlieular  taeUnri  f 
82. 

IS.   What  if  ivo  lukfrelt  quarrel  and  IcTj  vor 

14.    When  dnM  a  hure  nntpirary  to  lexy  iror 


BLACKSrONE'B  COHUZNTABIES. 

tml   1u  tie  kigk   In 


bj  ftarnia  1  Mar. 

conK^uenoe  of  Ih* 
former,  with  regard  lo  wmporhMg  euMi,  br  vtaluta 
1ft  31',  andM.  e.  Ilr  M9. 

27.  In  It  Aiyk  ovdtui  In  rqiinterfell  fvrrign 
■onej  ukeo  her*  bjr  Donient  T  89. 

28.  Whal  indaneea  of  filt^/yiKf  the  »te  an 
declared  to  be  iifh  Irraian  bj  lUluIa*  6  ElU.  e. 
n,  and  lt>EIU.  e.  12*  »>. 

29.  What  ofnuTt,  an  to  Impleraeni*  of  and 
prepai-aiinn*  tor  rnina^e,  are  dMlared  lo  ba  (t^A 
Irtium  bjr  elalule  8  A  V  W,  IIL  e.  lit,  made  par- 
petual  \xj  T  Anna,  e.  33 ;  and  within  whal  llnaa 
mna(  til  pmiecution*  ( 
90. 

W.   What  JipedfBof 
ton  b;  elaiule   16  A 
what  eai 
Bl. 

>1.  Whal  »/-<««•  are  n»l*  Jl<^(  nwwm  wUh  k 
Tla«  to  Ihe  ■ecurii;  •>!  ibe  /VsroMM  iMwiMa, 
irilb  trgard  lo  Ihe  laie  prrlinltr  or  Ul  ao*^  b« 
Matutc*  13  A  U  W.  IIL  e-  ».  and  17  Ota.  tt. 
(tenrrallf  bj  auiuiaa  1  Anaa,  »l.  t. 


.  17.  a> 


38.  Of  what  ei 
charged  hji  the  h 


nbylh* 


CHAP.  Vll.— 0/  FilonuM  iVuraw  lo  tiu  Xing'* 


I'i.   In  'll*!  tipht  i*  ([i'rinfi  annislaiicelo  foreign 

17.   I  li'lrr  Khi'   ilfBoripiii-n  it  ailherrne*  or 
aid  In  i.iir  nmn  fpll'iw-siiliji'i-ia  in  actual  rebellion 

IH  What  i-  hcLl  m  lo  rrlieving  a  rrM  Bed  1.  WntT  ln/rfony.  in  ihe  general  aooeptatloM 
out  "f  il,p  liin)t.h>m:  aii.l  whj  r  83.                           ,  of  our  /.■■iy/«*  lart  94,  94. 

1''.    ill  whsi  p>rnl.«  «hnll  a  tuati'"  joining  with  2,   What  is  the  etjmologj  of  the  void,  aooord- 

eithfr  r-'j/.  ur  iri'tnirt,   rn  Ihf  kingdiini.  be  ei'  ing  to   Sir   Hear;   Spelman:    bow   ia  ihia  ««j- 

eu>i-l  •  x:!,  mulag7  conHrmed  bj  ihe  feodal  writera;   and 

whKh  iH-ir-  ilif  imprp^-iiin  of  rhe  gr'.<i  i^al  r.ff  ttiy.    ra/f.   and  (rfuoa,  ftliniitt  by  tke   anda^ 

fr..in     on*    ;i-("n/    ami    alliiing    il    ,m    another  law!  '.10-97. 

am.iiini '   Kt.  >>t.  3.  As  Iher*  are /rfotitr*  wilhoot  trnfil^mmiA 

■Z\.    Hhni    m;nry   i>>   ni"niil   l.vihe   Malule  to  runl.  ma;  ni^ifn/ /wnuiamU  ba  inBicMd  whara 

"I  4.   Uui   lo  whal  uHge  do  Ihe  Jnterpratatiena 

wiThin  Ihf  -ruiiiii'  whii'h  ilr-lares  ihe  "slaving  therrwiih,  in  whal  Ugfal  doea  the  praaaat  e*a»- 

..(    ^h-^a    in    ilirir    piscfi    lining    their   officea"  rn.'/ilulor  intend  to  consider /rfoayf  BR 

t-'.i'  '.  '  -4  .V   Of  whal  Bee  kinds  are  such  /•lonsH  aa  kra 

■l.\     Uliai   <1"<-<  i)ie  <irt  ■•nv  ■■•  ii>  '-.iibpr  like  more  immeiliatel;   iqjurioui  lo   Iha  kmt'i  fn- 

ri— "f  ' n-  ■ir'-m>!rur-',.,l,.n.<,n>f  hV  rogalivrt  'M. 

'J'l     IndiT  whul  ihrcc  hen-U  nrp  <'onipriiF<l  ihe  li.  Of  the  Yarious  ofntttt  relating  lo  Iha  roM, 

(.  a  ir:.-.u.  T'OTod  l>v  Mi1.<.'.|.ipnt  sismtes  and  as  well  mitdrmnncur,  aa  filoow,,  declared  bj  ■ 

D'.i  i-.-niprihrnleil  iin<li.'r  Ihe  di-<rriptiun  of  SIB-  series  of  siaiulea.  whal  are  Ihe  •ercfBl  penalliaa 

lut'  ■-''■  IMw.  IH,  T  fT.  fur  meliing  down  alerliug  mane;,  by  statute  9 

■!'•     In  whit  thrfp  ra«p«  rrlsiiiia  to  /•"/■hit  Is  Kdw,  III.  si.  2 :  for  melting  down  rurrenl  siWar 

ih'    '.ffrnc-  ■•(  A.'ji   '"... Ipi'^in-.!  In  he  ram-  moner.  by  stalule   IS  i    U  Car.  11.  e.  SI :  for 

mine"!,  bv  ihr  siaiiiies  .'i  Kill    r    I,  -7  Klii   c.  2,  imp»riing  false  monn/:  Tor  forging  any  forein 
■nl  :l    .Inc.  I    c.  1-   and  whnl    i<   the   rraniin  of    mm,  sllhough  it  be  nq(  made  cumni  hereby 

uthen   which    wrre  riin>i<]('r<>d   in    a    preceiling  liltiji  or  the  rem,  for  blanching  "wt  for  sale, 

chapirr  aa  tpiniuni  nfmrnf  h7.  Hg.  ,ir  dealing  in  any  malleable  compoalllon  raaaa 

£6.    With  regatd  to  (i-au»h>  relni  ire  to  ihe  r-ii  Ming  fold,  at  baying,  al  a  leaa  rata  than  It  iM- 

«r  atbar  rojrai  lignaturi;  whal  two  nfrnrti  are  .  porlstubeof.anycoDnterfeil  tr dlmlaiahad  milM 
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money  of  this  kingdom,  not  being  cut  in  pieces, 
(an  operation  which  is  in  what  cuso  directed, 
and  in  whiU  cases  allowed  and  re<iuired,  by  cer- 
tain statutes,  to  be  performed;)  for  tendering 
any  counterfeit  eoin^  knowing  it  to  be  so;  for 
doing  so,  having  more  in  custody,  or  repeating 
the  offence  within  ten  days  after ;  and  for  coun- 
terfeiting copper  halfpence  or  farthings,  or  deal- 
ing in  it  (not  being  cut  in  pieces  or  melted)  at 
a  less  value  than  it  imports  to  be  of?  98-lUO. 

7.  What  is  enacted  by  statutes  3  lien.  VII.  c. 
14,  and  9  Anne,  c.  IG,  as  io  felonies  against  the 
hint/' 9  council?  10(),  101. 

8.  In  what  cases  is  it  made  frloni/  to  serve  fo- 
reign MttUen,  by  statutes  3  Jac.  I.  c.  4,  9  Geo.  II. 
c.  80,  and  29  Geo.  11.  c.  17  ?  101. 

9.  What  is  enacted  by  the  statute  31  Eliz.  c. 
4  as  to  felony  in  embezzling  the  kiny^t  armour 
or  warlike  stores;  what  effect  upon  this  statute 
has  that  of  *1'1  Car.  II.  c.  5;  how  are  other  in- 
ferior embezzlements  and  mindemeonours  punished 
by  several  statutes ;  and  what  is  enacted  by 
statute  12  Geo.  III.  c.  24?  101,  102. 

10.  What  is  enacted  by  statutes  18  Hen.  VI. 
c.  19,  and  5  Eliz.  c.  5,  as  to  desertion  from  the 
king^B  atmics  in  time  of  trar,  whetlier  by  land  or 
sea;  what  effect  upon  this  statute  has  that  of 

2  &  3  Edw.  VI.  c.  2 ;  and  how  are  other  inferior 
military  offences  punishable  by  the  same  statutes  ? 
102. 

CHAP.  VIII.— 0/  Pramunire, 

1.  Why  is  the  offence  of  priemunire  ao  called; 
and  whence  did  it  take  its  original?  103. 

2.  What  does  the  statute  of  prttmunire,  IC  Ric. 
II.  c.  5,  enact ;  and  who  are  also  subjected  to 
the  penalties  of  pr«  muni  re  by  statute  2  Hen.  IV. 
c.  8  ?  1 12. 

8.  What  offences  arc  made  liable  to  the  pains 
of  prtemunire  by  the  statutes  of  Hen.  Vlll.  and 
Eliz.?  115. 

4.  To  what  penalty  is  the  importing  or  selling 
mass-hooks  or  o\\\eT popish  hooks  liable,  by  statute 

3  Jac.  I.  c.  5,  ^  25?  115. 

6.  To  what  twelve  other  offences^  some  of  which 
bear  no  relation  to  the  original  offence ^  have  the 
penalties  of  prtemunirt  been  applied  by  various 
statutes?  IIG,  117. 

6.  How  is  the  punishment  of  prtemunire  shortly 
summed  up  by  Sir  Edwanl  Coke ;  except  in  the 
case  of  transgressing  what  statute  may  the  king^ 
by  his  prerogative^  remit  the  whole  or  any  part 
of  the  punishment ;  and  what  does  the  statute  5 
Eliz.  c.  1  provide  as  to  the  consequences  of  an 
attaint  by  prttmunire  T  117,  118. 

CHAP.  IX. — Of  Misprisions  and  Contempts  affect' 
ing  the  King  and  Government. 

1.  What  are  misprisions  (mespris)  and  eon- 
tempts;  and  of  what  two  sorts?  119. 

2.  Of  what  three  kinds  arc  negative  misprisions  T 
120,  121. 

8.  What  is  misprision  of  treason ;  but  what  cir- 
cumstances make  this  offender  guilty  of  high 
treason?  120. 

4.  What  positive  misprision  of  treason  is  cre- 
ated by  statute  18  Eliz.  c.  2?  120. 

6.  What  is   the  punishment  for  misvrision  of 
treason?  120. 
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6.  What  is  mugmtioii  of  felemif;  and  how  ii 
it  punished  by  the  atatute  Westm.  1,  8  Edw.  L 
c.  9?  121. 

7.  What  it  the  pwtukmeni  for  witprisiom.  of 
treasure-trove?  121. 

8.  Of  what  five  kindt  MTtpoMtwe  muipritioM,  or 
contempts,  and  high  misdemeanours,  the  last  four 
consisting,  in  general,  of  such  contempts  of  the 
executive  magistrate  as  demonstrate  themselves  bj 
some  arrogant  and  undutiful  behaTiour  towards 
the  king  and  government  ?  121-124. 

9.  What  offences  are  included  under  the  mis^ 
prision  of  the  mal-administreUion  of  such  high 
officers  as  are  in  public  trust  and  employment ; 
and  how  is  it  usually  punished?  121,  122. 

10.  What  are  eontempu  against  the  My't  pre- 
rogative? 122. 

11.  Whose  duty  is  it,  and  when,  to  join  the 
posse  comitatus,  or  potcer  of  the  eotmtjf,  acconling 
to  the  statute  2  Hen.  Y.  e.  8?  122. 

12.  How  are  contempta  against  the  king's  pn» 
rogative  punished  T  12i2. 

13.  What  are  contempta  and  mispriawnM  againii 
the  king's  person  and  govemmumt;  nnd  how  buj 
they  be  punished  ?  128. 

14.  What  are  contempta  against  the  king's  tiik 
not  amounting  to  treason  or  praemumire ;  and  how 
are  they  punished?  128. 

15.  What  offence  is  it,  and  how  pnnishaUe  by 
statute  13  Eliz.  c.  1,  to  maintain  that  the  roa- 
mon  laws  of  this  realm  not  altered  bj  parliament 
ought  not  to  direct  the  right  of  the  creanof 
England?  123. 

1(>.  What  are  the  penalties  inflicted  by  stalnts 
1  Geo.  I.  St.  2,  c  18,  for  refusing  or  neglectisg 
to  take  the  oatka  appointed  bj  atatute  for  better 
securing  the  government,  and  yet  acting  or  serrisi 
in  a  public  office,  place  of  trust,  or  other  capf 
city,  for  which  the  said  oaths  are  required  lo  bo 
taken ;  and  what  if  membera,  on  the  fomndatim 
of  any  college  in  the  two  imiMrstliM,  who  bj 
this  statute  are  bound  to  take  the  oaUia,  do  Mi 
register  a  certificate  thereof  in  the  eaUege  rtgutr 
within  one  month  after?  128,  124. 

17.  What  are  eontempta  against  the  kmg' a  pa- 
laces or  citurts  of  justice ;  and  how  are  thej,  a 
rescue  from  them,  and  an  affrojf  or  riot  near  thcw, 
but  out  of  their  actual  view,  punishable?  124, 
125. 

18.  How  are  threatening  or  reproachful  woidi 
to  any  Judge  sitting  in  the  eovrte  puniihable; 
and  how  is  an  affrag  or  contasptuoua  bekmnomr  ia 
the  inferior  courts  of  the  king?  126. 

19.  How  are  such  as  are  guilty  of  any  iqa- 
rious  treatment  to  those  who  are  immcdisicly 
under  the  protection  of  a  eoiirr  ofjuatiee  puni«h- 
able?  12(i. 

20.  How  are  endeaTours  to  dissuade  a  witmtaa 
from  giving  evidence,  disclosures  of  ezamiaaxioa 
before  a  privg  council,  advice  to  a  priaoner  to 
stand  mute,  or  disclosures  by  one  of  the  gr^i 
jury  to  any  person  indicted  of  the  md^Mvagaiait 
him,  construed  and  punished?  126. 

CHAP.  X.'^Cf  Offemcea  agmmat  FuUic  Jmalite. 

1.  Into  what  five  species  may  theee  cnsMsed 
misdemeanours  that  more  eepeeiallj  aftel  the 
commonwealth  be  diwided?  IST,  ISH. 

2.  What  are  the  IwestjHwo 
public  justice^  bsgiaalBg  wUh 
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p«ii*l,  and  detoending  graduallj  to  such  m  are 
•r  1«M  Buaifoiij  ?  128-187,  189-141. 

3.  Wb*tUeaAcUdbjfUtttte8UeD.VI.e.  12m 
to  embeiiling  or  ▼•catins  rewrdi^  bj  itatttU  21 
Jac.  1.  c.  20,  as  to  acknowledging  khj proettdingt 
in  the  court*  in  the  name  of  another  Pjurion  not 
priTj  to  ttie  same,  and,  bj  statute  4  W.  and  M. 
c.  4,  as  to  personating  any  other  person  as  bail  f 
128. 

4.  What  is  enacted  bj  siaiuie  14  Bdw.  III.  o. 
10  if  any  gaoler  compel  anj  pruamer  to  bacome 
an  approver  or  an  appdhrf  128,  129. 

6.  What  is  the  offence  of  obstructing  the  cx6- 
CHtK*m  of  lawful  proctas  in  erimmal  eases;  and 
wbai  is  enacted  bjr  several  statutes  as  to  op- 
posing the  executtoH  of  any  process  in  pretended 
privileged  places  within  the  bills  of  wtorlaUip  t 
129. 

6.  Who  are  punishable  for  the  escape  of  a 
person  arrested  upon  criminal  process  ;  how,  and 
when  r   129,  180. 

7.  How  is  breach  of  prison  by  the  offender  him- 
self punished  by  the  statute  de  frat^entibus  pri- 
sonam,  1  Kdw.  11.?   130,  131. 

8.  What  is  rescue;  how  is  it  punishable,  and 
when ;  what  is  enacted  by  statutes  1 1  Oeo.  II. 
c.  2t»,  and  24  Qeo.  II.  c.  40,  as  to  rescues  of  any 
retailers  of  spirituous  liquors,  and  by  statute 
16  <feo.  II.  c.  31,  as  to  assisting  prisonert  to 
escape :  snd  what  if  any  person  be  charged 
with  i»ny  of  the  ulTenrre  agninnt  the  black  aet^  9 
(jre^i.  I.  c.  Tl,  anti,  being  required  by  order  of 
the  fnrtf  council  t«»  surrender  himself,  neglect  to 
do  !K»  for  forty  davH?    I'M. 

9.  Who  are  punitthuhle  for  an  offender' §  re- 
turning from  tranjiporfu/ion,  and  how  1    132. 

\n.  What  is  enacted  by  statute  4  (teo.  I.  c.  11 
as  to  the  offrnre  of  taking  a  reward  under  pre- 
tence of  helping  the  owner  to  his  stolen  goods  ? 

li;:. 

11.  In  the  offence  of  receiving  stolen  gooils 
knowing  ihcm  to  be  stolen,  which  makes  the 
> 'TrHii^rr  accr.Mvri/  to  the  theft,  of  what  other 
|»uni!*huient  has  the  prosecutor,  by  statutes  1 
Anne,  c.  1».  and  '»  Anne.  c.  •{!.  the  choice  before 
th<*  thief  be  taken  and  o<>iivictc<|  ;  imd  what  is 
ena<rievl  as  to  receivers  and  posnes-Hors  of  certain 
metuU.  by  statute  2VI  (teo.  11.  c.  80,  and  as  to 
knowing  receivers  of  »t(den  plate  or  jewels 
t«ken  bv  Ki/jhu'if/'nthherif  or  burgitry  t    132,  133. 

U.  What  is  thr/t-hotf,  and  how  is  it  punisheil : 
ftn  1  what  is  enacte<l  by  statute  2>'>  Geo.  II.  c. 
:•>  a«  to  a'lvertising  a  reward  for  the  return  of 
tijings  stolen  with  "no  ({uestions  asked"?  133, 
IM. 

\.i.  What  is  common  barretry ;  how  is  it  pu- 
ni<»hed  :  and  what  is  enacted  by  statute  12  Oeo. 
1.  c.  2'.*  in  case  an  aftom^v  shall  have  been  con- 
victed of  t\uB 'ffrnce  f    134. 

14.  What  is  the  punishment  for  tuing  in  a 
fal»«  name  in  the  Muyrnor  courts,  and  what  in 
the  tnf'fnor,  by  statute  H  Kli«.  c.  2?    134. 

\'k  What  is  the  offenre  o(  mtmtcnunce ;  when 
i«  it  not  an  offence:  sii'l  what  is  the  punishment 
for  11  when  it  is  by  comm"n  law,  and  by  statute 
32  Hen-  Vlll.  c.  9?   134,  13.'.. 

l»i.  What  is  chamftcrttf  {canipi  parhtio)  ;  and 
what  has  the  laic't  abhorrence  of  it  led  it  to  say 
of  a  choMc  in  action  by  common  latr.  an<l  of  a  pre- 
tended nght  or  tttle  to  loud,  by  statute  32  lien. 
VUL  c.  9?   18o,  130. 


17.  What  U  onaetod  by  atAtnU  28  Slis.  c  6 
as  to  eompoimdinf  ui^onmaHomM  apon  pemml  «f#» 
tutesf  186. 

18.  In  what  two  wayt  mmj  oonapintort  to 
indict  an  innocent  man  0t  feiamif  bo  pwJiliodl 
186,  187. 

19.  How  are  throato  of  aeeiiMtioB  in  ord«r  to 
extort  money  pnniahablo  bj  ■iatoto  80  Ooo.  IL 
0.  24!  187. 

20.  How  ia  psrfmy  deflnod  hj  Sir  Bdward 
Coke;  what  is  smboriuUiom  ot pesjmy;  bow  art 
they  now  punished  at  eosMion  iair,  with  an  addod 
power  in  the  court  to  infliot  what  ponalti— ,  bj 
statute  2  Ooo.  IL  e.  26;  and  bow  may  tboy  bo 
pnnishod  by  statute  6  £Us.  e.  9?  187,  188. 

21.  When  is  bHbery  an  ofemce  agaiini  pMk 
Justice;  in  whom  and  how  is  it  paniabod;  aad 
what  ia  enacted  on  this  tol^ioet  Vj  a  ttatsit 
11  Hen.  IV.?  189.  140. 

22.  What  is  emb>raetrjf  ;  and  ia  wboM  aad  bow 
U  it  punished  T  140. 

28.  How  was  tbo/aZss  wtrdki  oijmnn  aaoioatij 
considered,  and  bow  paniabod  ?  140l 

24.  In  what  public  ofieers  ia  nariig— oa  Ml 
offence  against  public  justice  ;  and  how  la  it  poalab* 
able?  140. 

25.  How  is  the  oppression  and  tyraanioal  par- 
tiality of  magistr^iss  proaocutod  and  pnnJihad  f 
141. 

26.  When  is  extortion  an  abuse  of  pMk 
Justice  ;  and  what  is  the  punishment  for  it?  141. 

CHAP.  XL— or  Offences  against  tks  Fublie  Femes. 

1.  Or  what  two  species  are  offences  against  tba 
public  peace  ;  and  of  what  two  degrees  are  both 
these  kinds?   142. 

2.  What  are  the  thirteen  kinds  of  offemeea 
sgainst  the  public  peace  f  142-150. 

8.  What  does  the  statute  1  Oeo.  I.  c.  6  enact 
as  to  the  riotous  assembling  of  tweWe  persons 
or  more,  and  not  dispersing  upon  proclamation  T 
143. 

4.  What  does  the  statute  9  Oeo.  L  c.  22  enaol 
as  to  appearing  armed,  or  hunting  ia  diaguiaoT 
143,  144. 

o.  What  does  the  same  statute,  amended  bj 
sutute  27  Qeo.  II.  c.  15,  enact  as  to  sending  anj 
demanding  or  threatening  letter?  144. 

i\.  What,  by  scTeral  late  statutes,  are  the  pe- 
nalties for  destroying  or  damaging  any  lock, 
sluice^  or  flood-pate,  or  any  turnpike-gate,  or  its 
appurtenances,  or  for  rescuing  such  deatroyera 
or  damagers  ?  144,  145. 

7.  What  are  sffr^gs  (affraisr) ;  wherein  do  tboj 
differ  from  assaults;  Sy  whom,  and  bow,  bmj 
they  be  suppressed ;  and  what  is  their  puniab- 
ment  ?   145. 

8.  What  is  enacted  by  statuto  5  4  6  Kdw.  TL 
c.  4  as  to  affrays  in  a  rAarcA  or  cAmrehgmrdf  146. 

9.  What   are  note,  routs,  and  unlatsful  mutm 
bhrs ;  and  of  how  many  persons  must  they  bo 
constituted;  how  are  they  punished  by  eomunom 
late :  and  what  is  enacted  for  their  suppreasiom 
by  statute  13  Hen.  IV.  c.  7?  146,  147. 

10.  What  is  tumultuous  peiit»ommg;  and  wbai 
is  enacte<l  for  its  prerention  by  slatate  18  Car. 
II.  St.  1.  c.  5?   147.  148. 

1 1 .  What  is  forct        ntrtt  or  de 
by  seyeral  statutes  » 
punished?  148,  149. 
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12.  What  is  the  offencf  of  pcoing  unusually 
armed ;  and  how  is  it  prohihitcd  by  the  statute 
of  Northampton,  2  Edw.  III.  c.  8?  141>. 

18.  When  is  the  offence  of  spreading  false  news 
punishable,  and  how  ?  141K 

14.  How  is  the  offttice  of  pretended  propheey 
punished  by  statute  6  Eliz.  c.  lo?  141^ 

15.  In  whom  are  challenges  to  fight  punish- 
able, and  how;  nnd  what,  by  statute  9  Anne, 
c.  14,  if  the  challenge,  or  any  an<ault  or  affrat/, 
arise  on  account  of  any  money  won  at  gaming? 
160. 

10.  What,  are  iifteh  which  tend  to  the  breach 
of  the  peace  ;  what  is  a  ])ubiicntiou  of  them, 
in  the  eye  of  the  inw ;  what  if  tliey  he  true, 
nnd  what  if  they  be  false:  what  is  the  difference 
between  a  libt-l  in  a  cin/  acti<m  and  a  lihel  in  a 
criminal  prosecution  :  and  what  is  the  punishment 
of  criminal  libeh'/  IMK  151. 

17.  Though  it  hath  been  long  held  that  the 
truth  of  a  liM  is  no  jiistificaiion  in  a  criminal 
pronecution^  yet  what  general  rule  has  the  eonrt  of 
king't  hench  laid  down  as  to  granting  an  informa- 
tion for  a  libel?  151. 

CHAP.  XII.— 0/  Offences  atjainH  Public  Trade, 

1.  Of  what  two  degrees  are  offcnccB  against 
public  trade  f   1 54. 

2.  What  arc  the  thirteen  kinds  of  these  of- 
fences'* 154,  \bi'>-\m. 

8.  What  is  vuhng ;  and  what  are  its  penalties, 
by  several  statutes?  154. 

4.  What  is  smuggling ;  and  how  is  it  punished 
by  statute  10  Geo.  II.  c.  84?  154,  155. 

5.  What  are  the  several  species  of  fraudulent 
bankruptcg  taken  notice  of  by  the  statute  lav; 
and  how  are  they  punished?   150. 

0.  What,  by  statute  21  Jac.  I.  c.  10,  if  the 
bankrupt  cannot  make  it  appear  that  he  is  dis- 
abled from  paying  his  debts  by  some  casual  loss  : 
and  what,  by  statute  82  Cieo.  11.  c.  28,  and  88 
Geo.  III.  c.  5.  if  a  prisoner  charpe<l  in  execution 
for  debt  (to  what  amount  ?)  neglect  or  refuse  on 
demand  t«»  tieliver  up  his  effects  f  150. 

7.  What  is  the  penalty  for  usunf ;  what  if  any 
scrivener  or  broker  take  more  than  five  shillings 
per  cent,  proeuratinn-munnf^  or  more  than  twelve- 
pence  for  making  a  bond;  and  what  is  enacted 
on  this  subject  by  statute  17  Geo.  111.  c.  20? 
150,  157. 

8.  What  offmres  may  be  referred  to  the  head 
of  cheating:  what  is  the  general  punishment  for 
all  frauds  of  this  kind  if  indicted  at  common  law; 
and  what  fniutls  are  punished  bv  the  statutes 
88  Hon.  VIII.  c.  1  and  80  Geo.  11.  c.  24?  157, 
158. 

0.  Tlow  are  the  three  otTmrt-s  of  forestalling, 
regraling,  and  rngrosvng  described  by  statute 
5  &  ti  Kilw.  VI.  c.  14:  and  what  is  the  general 
penalty  for  these  offences  by  common  latr  f  158, 
150. 

10.  What  are  monopolies ;  and  how  are  they 
punislicdr   150. 

11.  How  are  eombinations  among  victuallers 
or  artificers  to  raise  the  i»ri<'es  of  commodities 
punished  by  statute  2  vV  8  K<lw.  VI.  c.  15?  150, 
1»;(». 

12.  How  is  the  offmce  of  exercising  a  trade 
without  having  served  an  a]>prentice>«hip  pu- 
nished bv  statute  5  Eliz.  c.  4?  lOU. 

eys 


13.  What  is  enacted  by  sereral  ■tatntet  «f 
Geo.  II.  and  Geo.  III.  to  prevent  the  ■edociioa 
of  our  artists  abroad,  and  the  deetruetioB  of  onr 
home  manufactures  ?  IGO. 

CHAP.   XIII.— 0/   Offenee§  affaimf  the  PubU 
J/ealth  and  the  Public  Poltee  or  Ecomomy, 

1 .  What  are  the  two  offenet$  against  the  public 
health  of  the  nation?  Itil,  162. 

2.  What  is  enacted  by  statute  1  Jae.  I.  c.  31 
as  to  any  person  infected  with  the  plagne,  or 
dwelling  in  any  infected  house ;  and  what  is  the 
present  law  as  to  quarantine  f  IGl,  162. 

8.  What  is  enacted  by  statutes  61  Hen.  IIL 
St.  6  and  12  Car.  II.  c.  25,  {  11  to  prerenl  the 
selling  of  unwholesome  prorisions  and  vine?  162. 

4.  What  is  meant  by  the  public  ptaet  omd  mv- 
nomyf  102. 

5.  What  are  the  nine  offence*  againit  tke/aWe 
peace,  and  economy  f  102-166,  169-171,  174. 

0.  What  is  enacted  by  the  auiute  26  Gee.  II 
c.  33  for  the  prerention  of  the  offtnee  of  din- 
destine  marriage*  f  162,  163. 

7.  What  is  bigamy,  or  more  proper! j/ofjiy«ay; 
what  is  its  effect  upon  the  mmd  marri^e :  sad 
how  is  it  punished  by  statute  1  Jac.  I.  e.  II, 
with  an  exception  to  what  five  eaees  ?  168.  )6i 

8.  H  ow  are  wandering  9oUiera  and  mariner*,  or 
persons  pretending  so  to  be,  puniahcd  by  statue 
80  Klis.  c.  17?  104,  166. 

0.  How  arc  persons  calling  themwWet  Eggp- 
tian*,  or  gyp*ie9,  now  punished,  bj  atatnte  28  iico. 
111.  c.  51  ?  107. 

10.  What  are  common  mnMneeff/  and  of  what 
seven  sorts?  167,  168. 

11.  Who  may  be  indicted^  and  what  shall  be 
equivalent  to  such  indictment,  for  annoyances  ia 
highway ty  bridge*,  and  public  river*,  whether  by 
positive  obstructiona  or  want  of  reparation ;  aad 
whht  is  npurpretturef  167. 

12.  What  if  innkeeper*  reAiee  to  cntertaia  a 
traveller  without  a  Tery  sufficient  caose?  167. 

1 8.  How  may  eare*-dropper*  be  punished  ?  168. 

14.  How  may  a  comnum  *eold  Icommuni*  m*- 
trix)f  U«. 

15.  Into  what  three  daaea  are  idie  ptrmu 
divided,  and  how  is  each  clara  punished  by  Ma- 
tute  17  Geo.  II.  c.  6;  and  to  what  are  pcnoai 
harbouring  vagrant*  liable?  169,  170. 

10.  What  one  sumptuary  iaw  againit  luxury 
is  still  unrepealed?  170. 

17.  What  is  enacted  by  statute  16  Car.  II.  e. 
7  if  any  person  by  playing  or  betting  shall  hwe 
more  than  lUO/.  at  one  time;  what  does  the  Ha- 
tute  9  Anne.  c.  14  enact  as  to  all  securities  gina 
for  money  won  at  play,  if  any  person  at  one  sit- 
ting lose  10/.  at  play,  and  if  any  person  br  cheat- 
ing at  play  win  the  same  sum ;  what  does  the 
statute  18  Geo.  II.  c.  IV  enact  to  prvrent  the 
multiplicity  of  Mor*e-race»;  and  what,  by  siaiale 
IK  Geo.  II.  c.  34,  if  any  person  win  or  lose  at 
play,  or  by  belting,  lUf.  at  one  time,  or  2(W. 
within  twenty-four  hours?  172,  178. 

18.  Who  are  guilty  of  the  e^mev  of  destroy- 
ing the  game  upon  the  old  principles  of  Ihe/umf- 
/fiK*,  and  who  by  the  game^we;  and  wimt  are 
the  four  qualification*  for  killing  gaa«^  m  they 
are  usually  called,  or,  more  property,  tlie  ei 
emptions  fh>m  the  penaltiei  iaiMtit  hf  the 
statute  law  f  174,  176. 
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19.  Whftt  are  the  paniihmenU  for  unqualified 
ffr9on9  tntntgreMing  ih^  game-lawt  in  what  waji ; 
and  how  maj  those  punishments  be  inflicted? 
176 

20.  What  is  enacted  for  the  preserration  of 
f€ume  by  statute  28  Uf«.  II.  c.  2?  175. 

CHAP.  XIV.— 0/  nomidde, 

1.  Or  what  three  principal  kinds  are  those 
cnmes  aud  misdrmeanours  which  in  a  more  pecu- 
liar nmuner  affect  and  injure  indiyiduals  or 
frttate  $ubjtct»f   177.  a*' 

2.  Of  crtnui  injurious  to  i)\e  pertom  of  privaU 
tuhJtcUy  what  is  the  most  principal  and  important  f 
177. 

3.  Of  what  three  kinds,  and  of  what  three  de- 
grees of  guilt,  is  homtcicUf  177,  178. 

4.  In  what  three  cases  is  homieUU  juMtifiabUt 
178.  179. 

6.  What  ofenee  is  it  wantoulj  to  kill  the  great- 
est of  malefactors?  178. 

6.  Wliat  if  judyment  of  death  be  given  bj  a 
judffe  not  authorized  by  law  Ail  commission,  and 
txtcution  he  done  accordingly?  178. 

7.  What  if  eren  the  judtje  execute  his  own 
fudgmtnt :  and  what  if  an  oj^er  behead  one  who 
is  adjudged  to  be  hanged,  or  vice  vernd  f  179. 

H.  Of  what  six  kinds  are  justifiable  homiddet, 
committed  fur  the  adTancement  of  publte  justice  f 
17'».  1N>. 

*J.  liut,  in  all  these  first  five  ca^es,  what  appa- 
rent necessity  must  there  be  on  the  oiicers  side  ? 

IHU 

lo.   When  is  i(  lawful  to  kill  any  person  who 
attempts  a  hun/lanf ;  and  what  is  the  uniform  \ 
priu  -i)^*le  that  runs  through  all  laws  as  to  repel- 
ling; crttnra  by  hotnind^  t    IHO,   181. 

1  i.  What  is  Mr.  Locke's  doctrine  on  this  sub- 
ject, and  how  is  it  received  by  the  commentator^, 

\'l.  Wherein  does  rreuaahle  differ  from  jus-  I 
t>\-if'U  hniinndr ;  and  of  what  two  sorts  is  the' 
forinrr  '    INJ. 

l.i.  In  what  cases  does  homicide  per  infortu- 
ntum,  itx  fitt*  idvnture,  happen?    182. 

14  In  what  cases,  hiiwever,  is  the  slayer 
guil'v  of  rn'ntsliiuy'tlfr  and  not  mtfadrenture  only  ; 
but  when  are  deaths  in  tilts  or  tournaments,  boX' 
in/,  nr  Jfifortl  pl-ii/inij  on\y  mi^ath'fnfure  f    18.3. 

1'*.    What    i:<  hoiHirulf  in   self-ilf/rnce,  or  se  rfr- 
f^Ti  i'uii"  :  what  is  rhunrf-metilei/^  or  chaitd-medley  ; 
atid  what  must  appear  to  excuite  homicide  by  the 
pl*a  oi  >,lf-iirUHr^  1    \W'\,   184.  i 

1'..  >^hat  "cenis  to  be  the  true  criterion  to  dis- 
tiDgin*«h  h>>m\niif  upon  cfninre-mfiiUjf,  in  $elf-de- 
("nr*,  fr«>ni  vianMlawjhirr  in  the  legal  sense  of  the 
w.>rd  '    1m4.   iH.*). 

17  Whit  nxil  and  natural  rrhtfions  are  com- 
prehcD'led  under  the  excu^<e  of  se  df/mdendo^ 
an  1  why  '    1^<>. 

1  *•.  N  there  not  one  specie*i  of  homicide  se 
d-trn  iemLj  where  the  party  "tlain  is  equally  in- 
D  rcent  with  him  who  occasions  his  death  :  and 
upon  what  principle  is  this  homicide  excusable? 
l8«i. 

ly.  In  what  circumstances  do  the  two  species 
of  hvmtrtde  by  muoilretiture  and  srlfdrfmre  agree  : 
and  what  does  the  law's  hi^h  value  for  the  life 
of  a  man  always  intend?   18*1,  1H7. 

2U.    What  is  the  penalty  for  homicide?  188.        | 


21.  What  it  fdtmitma  kowMi$,  ami  of  wkal 

two  kinds?  188. 

22.  What  is  t^f-murder,  or/«fe  dt  m;  doM  U 
admit  of  aeessseru*  ;  whan,  and  ia  whoa,  maj 
it  happen,  and  whea  ia  a  raal  hmmtmf  189^  190. 

28.  How  is  $4^^urd4r  puniabed  ?  190. 

24.  What  if  a  km$bamd  aad  «t^  be  poiiwud 
Jointly  of  a  fsrsi  of  ysort  in  Imid,  and  tW  Aae- 
6aii^  drown  himself;  and  why?  190. 

26.  How  do  the  two  degrees  of  guilt  in  icOliiy 
anotktr  diride  the  offettf;  aad  what  is  ths  dif- 
ference between  either  diTision  of  it?  190. 

26.  How  is  mmuimighler  thanflora  dsiaad; 
and  of  what  two  braaebos  is  it?  191. 

27.  Whea  is  it  wobmtmrjf  imamtimmgkiw ;  aad 
what  oircamstance  aiakes  it  amouat  to  murdmf 
191. 

28.  la  what,  therefora,  does  uokmtmrp  smm- 
UaughUr  dilTer  from  grmwt/s  Aeaneidlf,  u  drftrnf 
dendo^  192. 

29.  In  what  doso  imfolwmtmrp 
differ  from  Motmadt  §ttum6l§  hf 
192. 

80.  But  what  cireomsCaaeos  win  BuiM 
tary  wkontUntgkter  amount  to  mmrdtrf  192,  198. 

81.  What  is  the  puaishaMBt  of  wtmmUtmgkiwt 
193. 

82.  But  is  there  not  oae  spades  of  msailsiyA* 
ter  which  is  punished  as  mmrdmr  bj  slatato  1  Jao. 
I.  c.  8;  and  how  is  this  statute  eonstraod?  198, 
194. 

83.  How  is  murder  defined,  or  rather  described, 
by  Sir  Edward  Coke  ?   1%. 

34.  What  if  a  person  be  indicted  for  one  spo- 
cies  of  killing,  or  for  killing  with  one  weapon, 
and  it  proves  to  have  been  another?  190. 

30.  May  a  man  be  guilty  of  siMrrfrr  althoogh 
no  stroke  be  struck  by  himself,  or  no  killing 
primarily  intended  ?  19t). 

dt).  Within  what  time  after  the  stroke  rcceiTe<l 
must  the  party  die  in  order  to  make  the  killing 
murder  t   197. 

37.  When  is  it  murder  to  kill  a  child  in  its 
mother's  womb ;  and  what  is  enacted  by  the  sta- 
tute 21  Jac.  1.  c.  27  as  to  a  mother's  concealing 
the  death  of  her  bastard  ehiid ;  but  what  is  now 
required  upon  inals  for  this  of  met  t  198. 

38.  What  constitutes  maUee  prrpenu^ 
prircoffitata ;    and  when   is   wkoliet  txprtm,   and 
when  implied,  in  laicf  198-201. 

3*J.  Who  are  guilty  of  murder  in  delihtrmU 
duelling  f   19y. 

4<K  If  two  or  more  come  together  to  do  an 
unlawful  act  against  the  king's peaee,  and  one  of 
them  kill  a  man,  in  whom  is  it  murder t  200. 

41.  What  if  one  intend  to  do  another  fsUmy, 
an<I  undesignedly  kill  a  third  man?  201. 

42.  Unless  in  what  case*  may  it  be  taken  for 
a  general  rule  that  all  komtade  is  mtalsewutf 
2iH. 

43.  What  is  the  punishment  of  murder;  and 
what  is  enacted  on  that  subject  by  statute  25 
(ieo.  II.  c.  37?  201.  202. 

44.  What  in  peiit  treason  (parva  pn         ^? 
bv  what  three  ways  may  i«  *»«nnen,  a 
st'atute  J.j  Kdw.  111.  c.  2? 

4.'>.  Of  what  crime  is  h^'-^vum  i        1 

bin  master  whom  he  has  1        i 
ceivetl  against  him 
is  it  peitt  treason  in  •  Ktrtj^j/wmmm 

4t).  May  a  person  indicted 
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CHAP.  XV.— Of  OftMf- 


1.  Or  what  Iwo  dcgms  of  f[<"l<  'f*  oiher 
offrnett  a^BiDst  lUe  pemonB  orinilivii]tuli>T  ^lUi. 

2.  WhM  ar«  ibe  fonr/fVoBif*;  -Mo,  aiW,  210, 
£16. 

a.  Wlial  amaunlB  (o  moi/hem,  mai/hemivm!  and 
bow  is  it  puniBhed  by  Blntuli^R  h  lien.  lA'.  c.  6, 
!)7  Ilea.  Vlll.  c.  fj,  and  1:2  &  -'S  Car.  11.  c.  1,  caUcd 
th«  Connlry  acl  !  ^115-^07. 

4.  What  is  enacted  by  Btalule  9  Geo.  I.  c.  22 
ai  to  Ihe  offence  of  tualicioualjr  sboolmg  at  anj 
person  ?  2(J7. 

6.  What  is  enacted  br  Binlutes  S  lien.  VII. 
c.  2  and  30  Elii.  c.  '.'  as  to  ibe  •iffraet  ot  forcible 
aMiitlioH  and  aarriagr  of  a  ftmalt,  or,  BB  it  iB 
TMl({ai'ly  calle<l,  ilcalinff  an  htiernt  2ll8. 

fi.  tVbal  four  tiling*  baie  been  determined  in 
tbe  conBtruclion  of  Ibe  Hrsl  of  Iheso  Matules: 
what  bas  been  determined  nil  lo  ibc  leitl  of  tlie 
ftaman ;  nnd  niiBl  (tPQernl  rule  of  lair  niny  be 
violated  in  punisbing  tliig  uffrnett  2IW.  2<I'J. 

7.  Wbat  is  enacted  by  Ibe  Htaliiles  4  &  6  Ph. 
nnd  M.  c.  0  and  'iti  Ilea.  II.  c.  :t:i  as  to  an  in- 
ferior degree  of  tbe  bbuic  kind  of  efttinf  -Ml, 

::io. 


212. 


D.  Wbo  is  presumed  by  the  law  incapable  to 
oommil  a  riptf  212. 

111.  Can  a  rapt  be  comniiltcd  upon  a  eoneubint 
or  harlolf  212,  213. 

II.  Wiial  haabeen  delennincd  as  to  tbe  com- 
petvuc;  and  eredibiliiy  iif  wilunnt  U]ian  an  ir- 
dktmitil  of  rapt ;  and  irbnt  linn  been  iiov  settled 
as  to  iiearsay  eviilenee  of  ibc  declanitions  of  a 
'AM  wbo  hath  not  capacity  to  be  Hwonil!  £13, 


2U. 


.  Wlin 


elf  21U. 


iB   Ihe   punisbment    for    Ihe   erhne 


■t  is  JKAoppuv  .■  bow  ia  it  pagiBbed  u 
•p ;  and  what  doci  s  eUuie  of  the  »ii- 


1.  What  are  Ihe  only  Iwo  offmrtt  tbat  nnt 
imtneil lately  affect  tbe  habitationB  of  Indiiiduak, 
at  prirale  lubJKtit  220. 

2.  What  is  artim  {ab  ardnub)  t  220. 

3.  Wbat  ia  such  a  kotut  aa  may  be  tbe  bd^cci 


of  » 


£21. 


14.  Wbat  nrc  the  public  pcDiillicB  for  aaaall. 
halttrii.  and  miiniliHg ;  wbal  other  l|n><iniiniuiiB 
voT|iura1  penalties  arc  infficiol  in  liie  oa»e  of  at- 
taalit  with  intent  lo  murder,  or  to  iiiliiinii  eitber 
of  the  criNM  last  spuiivn  of;  and.  when  both 
panic  are  couHvntinH  Ut  tbv  luist  rrimr,  wbut  is 
it  iiHual  lo  charge  ?  2li>.  217.  I 

l.'i.  IVhnt  in  enacted  by  ihe  ntalute  culled  ar-  \ 
Ueuli  tl.ri.  II  Kdw.  11.  c.  ;(.  nH  to  ibe  offence  of; 
b-iilmg  a  rlrric  la  erdrrt  f  217,  2IH. 

Hi.  Ab  to  the  public  of rarr  ot  ,faht  itapruan- 
iiiint,  how  is  ihe  Beniiinc  of  any  nbjWl  of  this 
realm  a  /irunnrr  beyond  tbe  yean  piiniKbed; 
wbut  does  Ihe  statute  43  Ktii.  c.  IS  di-clare  as 
lo   ibiB   kind  of  nfrHrr   in   the  four  norlliern 

unprii-oHmrHt  puuiBhablc  by  initktmaaf  218. 


4.  When  ia  wilfully  telliag  fire  to  one's  ««l 
houKenrWH.'  and  wfaenabigh  miadrm^miMrt  tiX. 

C.  Wbat  if  ■  landlord  or  mvrtiaNtr  Bet  Cre  i« 
hia  own  house  of  which  another  ia  in  piiMmins 
under  frai^r  221. 

r..  What  amouDls  to  the  bumint  wbieh  eoa- 
atilutel  arton ;  and  what  ia  enacted  by  the  rb- 
tule  tj  Anne,  c.  81  if  any  trnvnl  neg1i|cally  M 
fire  to  a  lioiitt  or  outhoutrt  f  222. 

7.  How  ia  OTMH  punished  in  whom*  S22.  29. 

8.  What  ia  burylarji,  btrgi  latroeiiiimm:  wiiX 
may  a  man  do  lo  protect  his  houn  which  he  ii 
not  permitted  lo  do  in  any  other  eaaa :  and  hn 
it  a  burfflar  defined  by  8ir  Edward  Coke:  Si, 

a.  At  whni  time  must  the  btirgltry  be  en- 
milled;  andwhat  i*  held  aBlo  Ihe  tyAjbywUek 
it  iscammiiledt  221. 

lU.  What  ia  Sir  Edwatd  Coke'a  deiaUiMrf 
ilie  place  in  which  a  burglar;  mnil  be  ce*- 
milrd :  and  why  doea  il  not  *een  eneatin 
eaouftb:  and  when  may  a  6(iry/ary  be  eoauiimi 
in  a  ban,  HabU,  or  avnAnir  t  224.  225. 

11.  When  iaaliMl^jtbaBiaiMtoa-ieMcoflbt 
lodgrr;  and  can  burglary  be  committed  ia  tbi 
ihop,  parcel  of  annlber  man'a  Aoasr,  which  1  kin 
to  work  or  trade  bul  not  to  lie  in,  or  in  a  (n(  «r 
bovih  erected  in  a  marktt  or  /«>,  in  whirb  I  de 
lodge  T  22i>,  221). 

12.  Ab  to  Ihe  mannerof  comnilting  frurflny. 
wbat  muit  there  be  lo  complete  tha  efmtt;  aad 
wlial  if  a  hole  be  broken  one  night,  and  the 
Bonie  breakera  enter  tha  next  night  thr«agh  th« 
Bamef  22(1. 

Vi.  In  wbal  eases  may  burftary  be  eonaiited 
without  brtaking,  or  loon»f  at  /aMlnimgit  Hi, 

14.  What  is  sufficient  foGonatitnte  the  nirj 
which  is  huTglariouM ;  and  what  ia  declared  a*  Is 
Ihe  precedence  of  Ihe  mtry  and  tha  hn'wft^ 
BialulelSAone.  e.T!  227. 

13.  What  iB  Ibe  lav  aa  to  tha  taMat  ef  ^^ 
gtaryj  2£;,  228. 

I<i.  How  is  bmr/Imry  punithad  In  when?  SS& 

CHAP.  XVII.— 0/  Ctftnm  afmimtt  I'rirttr  IVa- 

ftrl,. 

1.  Whkt  areihe  IhraaoScncM  agBiaat/nr*)* 
nt|«r(jwhich  mora  immcdlMeW  affect  their  fee- 
Itriii,  two  of  which  are  attanded  with  a  bwad 
of  thtprar/f  229. 

2.  Into  what  two  loHa  la  latcny,  liy  (■•• 
traction  for  talif 


when  jtlii,  lansajr  t  S 


BLACKSTONE'8  COMMENTARIES. 


.  WhAt  is  timple  larceny  f  229. 
i.  la  what  ciMes  may  a  carrier  of  goodn  oom- 
tiie    offence  of  larceny  upon    those   goods  f 
I 

I.  What  is  enacted  by  statutes  33  Hen.  VI.  o. 
si  21  Hen.  VI.  c.  7  in  cases  of  servants  eni- 
sling their  master' 9  goods?  230,  231. 
.   What  is  the  offence  of  embeziling  goods  of 
ich  the  offender  bad  not  the  possession,  but 
f  the  care  or  use  ?  231. 
.   Under  what  circumstances  may  a  man  be 
Ity  of  /clotty  in  taking  his  own  goods  f  231. 
.    WhAt  IS  a  sufficient  asportation  of  goods  to 
stitute  a  larceny  f  231. 

(K  Who  are  indemnified  by  the  requisite  to  a 
•eny  that  it  must  be  felonious^  that  is,  done 
mojurnndtt  232. 

1.  Why  can  no  larceny  be  committed,  by  the 
»fl  of  common  law^  of  tilings  that  adhere  to  the 
'hold;  and  why  is  the  severance  of  them 
^•ly  trrsp^tss  by  common  law;  but  in  what 
m  may  the  taking  them  away  amount  to 
•tmy  f  232,  233. 

2.  .\nii  now,  by  statute  4  Geo.  II.  c.  82,  how 
what  offfiicts  of  this  nature  punished ;  and 

U  is  enacted  by  three  statutes  of  Geo.  III.  as 
be  offrnce  of  stealing  any  trees,  roots,  shrubs, 
;»Unts  ?  2:^3,  234. 

3.  What  instance  of  Htealing  out  of  mines  is 
iii«hed  by  statute  25  Geo.  II.  c.  10;   and  how? 

4.  Why  is  if  no  hhmti  to  «teal  writings  rc- 
n^  to  H  full  fxiiitt'.   'l-\\. 

'i  I  |'<»u  vrliiit  looting  are  honds^  InlU^  and 
*  |iii  l'^  the  xiulwir  2  Geo,  II.  c.  2');  and 
\\  x-^  cn:ic(i"l  UM  to  iMul>ezzU*iiieni.'<  at  the  Bank 
i!ti)»Uij'I.  South  Sou  ("u?ii|>Jiny,  an<l  post-oftice, 

Hl.lftJtt"*     lo    (it'O.    II.    0.    l;^,   '1\    (ii'O.    II.    c.    11, 

1  7  Imm.    III.  c.  .'►Of  'j;;!,  'l\^■^. 
•>.    Wht-n  in.iv  liircf'nu  he  coiniuitteil  of  animals 
r  fnj:ur:f  ;   and  what  is  cnaotrd   on    this   j»iib- 
i   \.\  n\:ituu"*  'J  iW'o.  I.  c    22,  l»i  Geo.  111.  c. 

ttii-i  .<;.'.,  III.  o.  14 .'  joo.  ::;5»>. 

7     <  >l  wh  It  itfiim  i/]t  'l"'nif<!r  ndfunr  cnn  larceny 
rof!,ijiitt»'.i  ;    an-i  what    is    enaottMl    hy  statute 
iff«>     III.  c.   1.*^  as  to  (ifj-ftfaluiij /   2o*). 
n     r  iu  //'  ftnj  he  coiuiniitt'ii  il   tiie  owner  be 
^n  'H  ri  .'    'l\u. 

'♦.  NV  h»-ii  onlv  is  stoaling  a  corpse  felony? 
'.  — •  •  < 

'».  H>w  is  sitnyl''  litrc'iiif,  wlu'ther  tjran<l  or 
I.'.  piiii>h<<I:  uni  iiow  is  tli**  {•unislinient  for 
i.iiir  .jf-u-^  initigalc-l  ?  'S4f<,  Jo'.*, 
I  r.'il  m  what  tMst"*  of  sirnj'lr  larcrny  is  the 
• '. '  •  '  /'  'vy  tikvn  away  hy  statute  ;  and  why  ? 
•'.  -:iM 

!J  NV  tint  i-*  ttiU'il,  i>r  r,'}njtnunil.  larcfin/  /  240. 
!  I.  W  htit  IS  lirrmy  tVoni  the  fiou.-r  ;  in  what 
r  •!  •  If  — tic  a^ri^rnvul  ii>rm  ol'  larr-m/  ahove  the 
'J.-  ■  {  t w«lvrjMii<«'  i'*  ihf  hrnofit  ot"  clergy 
i.«-  1.  •ml  to  whom  ;  in  what  two  liimno--  to  the 
u*"  "f  fjvr  ••hilling'*,  and  in  what  oin*  to  the 
ijf  of  l.Tiy  j^hiilings?  241.  242. 
;4.  Mf  what  two  horts  is  larcent/  from  the 
•»^/.  '   L'42. 

'.'j.  IIow  is  the  ofjfrnrf  of  j»rivately  Htealing 
rD  a  man's />rr#<)/i  punished?  242. 
10.  What  three  re«|uisites  are  there  to  the 
tkce  of  open  and  violrnl  tarcftnj  tioin  the 
•on,  or  roUxry ;  and  how,  and  in  whom,  is  it 
r  in  all  cases  punished?  24o,  244. 


27.  Wbat  is  Ibe  mmlieiMU  wsMutf  whlth  t]i« 
law  eonsidera  as  ft  puhiie  eritmtf  244. 

28.  Wbat  is  enacted  by  stfttut*  22  Hm.  YIII. 
c.  1 1  fts  to  destroy ing  ibe  powdik«  in  the  fMM 
of  Norfolk  and  Kly ;  wbat  offsnc*  U  ii  to  dettroy 
the  sea- banks,  river-lMUikt.  publie  nftTigftUoas, 
and  bridges  sreoted  by  rirtue  of  many  oels  of 
parliament ;  wbat  does  ibe  stfttnto  48  £Ui.  o.  18 
enact  for  preventing  rapine  on  tbo  nortboni 
borders,  and  wbat  is  blaekmaU;  vbfti  is  onaotcd 
by  the  statutes  22  k  23  Car.  II.  o.  7  as  to  burn- 
ing or  destroying  com,  bay,  ke.,  or  killing  oat- 
tle ;  4  &  5  W.  and  M.  c.  23  as  to  burning  on  nay 
waste  between  Candlemas  and  midsummer;  1 
Anne,  st.  2,  o.  9  and  4  Geo.  L  o.  12  ns  to  do* 
stroying  ships  to  tbs  pr^udics  of  tbe  owners 
and  insurers;  12  Anne,  st.  2,  o.  18  m  to  damaging 
ships  in  distress ;  1  Geo.  L  o.  46  as  to  setting  on 
firs  underwood:  G  Geo.  I.  e.  28  as  to  deDMiag 
the  garments  of  persons  passing  in  tbe  streets; 
by  tbe  WaUJkam  Moeir-oef,  extended  to  what  by 
9  Geo.  111.  c.  29;  by  6  Geo.  11.  e.  87  ud  10 
Geo.  II.  0.  82  as  to  tbe  cutting  down  banks, 
cutting  bop-binds,  or  firing  eoal-minee ;  1 1  Geo. 

II.  e.  22  as  to  deterring  buyers  of  eom,  setting 
com-carriages  or  borses,  or  spoiling  com;  28 
Geo.  II.  c.  19  as  to  firing  fkine  in  any  forset  or 
chase;  6  Geo.  111.  e.  8(i  &  48  and  18  Geo.  UI. 
0.  33  as  to  destroying  trees  or  plants ;  9  Geo. 

III.  c.  29  as  to  tbe  destroying  mine-engines  or 
enclosure-fences;  and  13  (ieo.  III.  c.  3H  as  to 
destroying  the  IMate-Glass  Company's  property  ? 
24^V2.j7. 

2'.».    What  in  forgery^  or  the  cnmen  falsi  f  247. 

3t).  What  forgeries  have  been  capitally  pu- 
nished by  a  multitude  of  statutes  since  the 
Hei'olution,  when  paper  credit  was  first  esta- 
blished ?  248,  249. 

31.  What  do  several  statutes  of  Geo.  111. 
enact  as  to  forgeries  of  standard  plate-marks, 
tVau«ls  on  the  slamf>-dutits,  counterfeiting  the 
lMaie-Gla.4s  Company's  seal,  and  forging  the 
superscription  of  a  letter  in  order  to  avoid  the 
payment  of  the  postage?  249. 

o2.  What  is  enact<Mi  by  statute  2  Geo.  11.  e. 
2')  as  to  the  forgery  of  deeds,  wills,  notes,  ke.  ; 
and  by  statutes  7  Geo.  11.  c.  22  and  1^  (ieo.  III. 
c.  18  as  to  acceptances  of  bills  of  exchange,  or 
the  number  or  principal  sum  of  any  accountable 
receipt  for  any  security  for  money,  or  any  order 
for  the  payment  of  money  for  tbe  delitery  of 
goods?   24*.»,  2X». 


CHAP.  XVIU.— O/  the  Means  of 

fences. 


Of. 


1.  IIow  may  crimes  and  misdemeano^sn  be  pre- 
vented ?  2'»1. 

2.  In  what  does  this  security  consist?  252, 
253. 

3.  Who  msy  demand  it;  to  whom  may  it  be 
granted  ;  what  is  a  writ  called  a  mtppliearii ;  and 
how  ought  feme-corerts  and  infants  to  find  se- 
curitv'f   -•'»;^.  2'»4. 

4.  In  what  four  ways  may  a  reeogniMmtct  be 
discharged  T   2'>4. 

5.  For  what  causes  is  a  rtcofnisanct  for 
ftrarf    grant  aide;    what    is    called    Sf^*^ 
yeaee  against   another;  and  what 

do  not  fin<l  such  surtt%m  as  tbe  /m  re- 

quire ?  2o4,  266. 


AXALTSIS  OF 


6.  How  mBj  such  recogHltmet  be  forfeiled; 
ichcn  does  a  (r«spMi  upon  the  lunda  or  gooik 
■if  iDolher,  aDtl  vhcn  ilo  mere  reproachful 
wonls,  rorreil  BUch  mogniianct  f  'liA,  2o«, 

7.  Wliom  RTO  llie  jmlictt  empowered  b;  the 
BlAlutc  S4  Edw.  III.  c.  1  to  bind  over  to  (heir 
good  aiearante,  ar  beJiatfiour,  (owardu  I  he  iing  and 
liiajitoplt ;  who  are  holden  to  be  compriawl  uniier 
Ibo  generHl  warda  of  this  rxpresHioo  ;  and  what 
if  tbtjiiitict  commit  ■  miiD  for  WKnt  of  turtlictt 

8.  How  rosy  Bucb  rrtogniianttt  be  forfeited  I 


'i,  or  what  two  nalurcH  are  llie  Beveral  tourlt 


t  258. 


3.  In  what  degree  are  these  rriminal  eourli  in- 
dependent of  each  other  ;  anil  why  arc  the/  bo  ; 
and  wbicli  are  the  twelve  public  ones,  ranking 
them  for  thia  reason  according  to  their  dignilyT 
268,  -im,  l!tll,  2(i5,  2118,  2(^0,  271.  a7»-L'73. 

4.  Who  ore  tried  by  llie  high  tourl  o/parliamtnl. 
how,  and  for  what  ofrnm;  and  what  in  enacted 
by  statute  l:i  &  18  W.  HI.  c.  2  ai  to  (inyf/«  of 
pardon  uniier  the  grfat  ttatf  25!>-2Ul. 

6.  For  what  is  the  eourl  of  the  lord  high  tttts- 
ard  of  Grrat  Britain  inBlitiiled :  liow,  and  to 
whom,  is  the  office  now  prantcd ;  what  IH  llie 
nDly;>^  ^ptrr  may  plrad  in  the  eoHrl  of  kitig't ' 
brncA;  what  ia  the  form  of  proceeding  in  case  ' 
of  a  trial  in  the  rourl  of  the  Inrd  high  iteaard; 
and  what  docB  the  ataluie  7  W.  III.  e.  3  euiict  ' 
as  to  the  number  of  DMTt  who  shall  Tote  an  the  i 
Irialf  2(il-2lW. 

<i.  Where  is  the  trial  of  an  indicted  p/rr  pro-  I 
pcrty  during  the  tnmon  of  parliamml :  and  what ; 
different  ovulhorilyhaii  the /ardAi;fA  xricitr J  when  ' 
he  axis  in  the  high  raiirit  of  parliiiHieni,  and  when 
lie  Nils  in  hia  own  roiirlf  2i:3.  i 

7.  lUve  'ittAiyM  a  right  to  sit  in  the  rnurf  of 
the  lord  high  tinroni;  and  what  do  they,  in  point 
of  foci  !  •mi,  2li6.  ! 

8.  What  is  (he  cogniiance  nf  ihe  mtirn  tidt  i 
of  the  ™ur(  v/  kinij'i  briirh ;  and  what  is  the  I 
effect  of  Ihe  coming  of  ihisruurf  into  any  niunr^r 

SI.  What  was  Ihe  furt  at  lUirrhambrr ;  and 
whilhcr  Lalh  rcTerlvd  all  thai  was  good  and 
Mluiary  of  it»  jiiriiidit'ticm  T  2ii(i,  2ii7. 

111.  When  wan  the  court  i.f  ehiialri/  a  rriminal 
;  anil  what  nued  tu  be  its  JuriHlkiinn  then! 


Biiin'on)  of  oyer  and  famiHcr,  and  genervl  jarl- 
drtiffry,  directed;  who  an  of  the  ^omm.  Kti 
'  what  are  (hey  empowered  to  do  !  2TU. 

IM.  When  are  special  comminBioas  of  ayn-aod 
(n-iRtae'' and  ^iio/-de'itvry  issued  T  'i'l. 

17.  Can  aman  act  a«yirrf<;e,  or  otfaer/ffiiyn'.  ii 
these  oommissioni,  within  his  own  eoaaljr,  whtii 
he  waa  bom  or  has  inhabited  T  271. 

18.  When,  and  before  whom,  moEt  the  n^iin 
of  general  quarter  furioni  of  Ihe^rarr  be  hr!4: 
and  what  is  ill  joriBdlolion  and  mode  nf  pri' 
ceeding ;  ia  then  any  appeal  trvta  ii«  »rA?t 
upon  molion ;  and  who  haa  Iha  cutodj  of  iii 
rttordt  or  rolUf  271,  2T2. 

10,  What  other  jaarltr  tatvmt  are  kept  il 
most  coTiarafiM  lowni;  and  in  what  MIC  iBMaan 
only  have  they,  by  aUlute  8  A  9  W.  HI.  r.  ^'. 
the  same  authority  m»  the  genenl  fuartir  m- 
lioni  of  Ihe  coaafy;  and  for  what  purpain.  il 
bolb  corporatioit  lOKiu  and  coinifiei,  is  a  ipiriai  la 
pelly  BCBBion  held,  by  whom!  272,  2T3. 

20.  Whati*lhesAcn/"«M«ni,i>rroJa(Wi.-iad 
when  is  it  held!  278. 

21.  What  i*  Ihe  eawrl-lttl,  or  nnr  ^  fr^i- 
pirdgti  when,  and  befora  whom,  i*  it  brU: 
whence  U  it*  origin  ;  what  i«  the  JBiisdicliua  it 
both  Ihe  iMtriff'i  (onm  and  thia  eourl;  who  irt 
obliged  to  attend  then;  what  haa  occanmrJ 
them  lo  grow  into  disrepnU;  and  where  kiit 
their  buaines*  gr««(ly  dnolTsd  T  278.  274. 

22.  What  ia  the  object  of  tha  jurisdicliaft  «I 
theeawfof  iberomnrff  274. 

23.  To  what  is  Ihe  nuri  of  the  Htrl  if  tin 
marktt  incident;  what  ia  tha  ol^ect  of  ilsjanf- 
diction ;  whence  fa  the  otBcer  nlled  the  rl/'i: 
and  what  puniabmcnts  haa  he  authorilT  IB  ">- 
flicir  276. 

24.  What  arc  the  Ibrce  priralt  or  veal  nurli 
of  mnHnofJuriBdiclion?  276,  2T7. 

26.  For  what  purpose  wan  the  eowt  of  ibe 
lord  itrtrard,  Irtmnrrr,  or  nmplivlirr  of  lb*  tn^'i 
houtfhold  inglituted  by  atalute  8  Hen.  VII.  e.  It; 
hal  is  the  course  of  its  prorttMtstt  £ ' 


208. 

11.  What  frimlnal  cogniiniire  haa  the  fn 
admiralty:  and  what  in  iliv  mcihiHl  of  'n« 
by  MalnlG  2K  Hon.  VIII.  e.  l.'iT  2'i».  2iK'. 

12.  Ilcfore  whom,  nn.l  when,  are  Ihe  mu 
ot/rr  and  tirmintr,  and  gciicrni  •/iiol-dtlii-try. ', 


have  been  Ivfiiru  cxplniniil  r  2l>'.l. 

14.  Who  are  bound  to  attend  Ihe  third,  which 
Is  the  nmniitioa  of  tlie.praref  2711. 

16.  To  wlioin  are  ibe  fuunh  and  fifth  comnw- 


absence,  of  the  fruranr,  eomptr^llir,  and  Mrrtri 
of  Ihe  marthaltt,  erected  by  statote  St  Bra. 
nil.  c.  12  ;  and  what  is  the  cooiM  of  in  /•<- 
rffdiitgtT  276. 

27.  What  is  the  jurisdiction  of  Ihe  rrmimil 
I  court!  of  Ihe  two  atinrriititt,  or  their  eknmiU'i 
I  eouTf :  what  is  the  jurisdiction  of  the  n%rt  nf 
the  lord  kigk  ilnrard  of  Ihe  wniptrnry  (of  Vi- 
ford,  by  eharler  of  7  Jane,  2  Hen.  IT.,  ma- 
firmed  by  Malute  18  Elii.  c.  29} ;  by  when  ma* 
he  be  Dominated  and  approved;  and  what  if  At 
cotime  of  proceeding  when  Miy  iuMttmnl  u 
found  agftinst  any  pcnoD  pririlcnd  by  the  ni- 
rcnityt  277,278. 

I         CHAP.  XX.— or  Summmrf  Omtklmm. 

1.  Into  what  two  kinds  are  Ibe /vonvdnifi  ii 
I  thecnvrrjiof  (Tnamai  jnriadiotion  dlTislble?  S^i- 

2.  Wlial  is  meant  by  a  snaiaiarf  mrcrtd'^! 
and  what  are  the  three  branehaa  of  tummtfj 
prorrrdrngit  280-293. 

I      8.  Ily  whom  are  all  frialt  oT  e^hm  aad^m* 
contrary  to  the  Jmrw  of  crruc  and  other  hcaachtl 
i  of  the  rrrrnvt  determined  T  191. 
I      4.  Whet  mftitai  an  pnoUai  fa  ■  iwy 
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way  by  JmstietM  of  the  ptaee ;  and  to  what  tbr«a 
mischieroua  effects  does  the  system  give  rise? 
281,  282. 

6.  What  is  the  process  of  these  mmmary  co«i- 
wietionM ;  but  what  check  has  the  common  law 
thrown  upon  them  which  is  now  held  to  be  an 
abMlute  requisite  to  them  f  282,  288. 

6.  Of  what  two  sorts  are  the  contemptt  which 
are  immemorially  punished  in  the  9ummary  way 
•f  mtiaeAtment  by  the  mperior  eovrtt  of  Justice  t  288. 

7.  Of  what  seven  kinds  are  the  principal  in- 
stances of  either  sort  f  284,  285. 

8  Why  is  the  attachment  for  the  species  of 
contempt  arising  from  the  disobedience  to  any 
r%U  or  order  of  court  by  parties  to  any  proceeding 
not  affected  by  a  general  ad  of  pardon ;  and 
how  may  obedience,  by  statute  10  Geo.  III.  c. 
OO,  be  euforced  against  any  person  hating  pri- 
vilege of  parliament  ?  285. 

y.  What  does  the  itatute  of  Westminster  2, 
18  Edw.  1.  0.  Si),  ordain  as  to  resistance  of  the 
/roecM  of  the  ttng't  courts  f  286. 

10.  What  if  the  contempt  be  committed  in  the 
fkee  of  the  court;  and  what  is  the  course  of 
proceeding  in  matters  that  arise  at  a  distance? 
28«l,  287. 

11.  What  if  the  party  refuse  to  answer  the 
imterrogatorus  upon  oath  of  the  court  f  287. 

12.  What  if  i\\e  parly  can  clear  himself  upon 
oath;  but  what  if  he  perjure  hiuisvlf  ?  287. 

niAP.  XXI.— 0/  ArrestJt. 

1.  Um>i:r  what  twelve  general  heads,  following 
each  other  prugressively,  may  the  regular  and 
ordinary  ftrwrttim'jA  in  llie  courts  of  cnmmal  ju- 
ri»<iictiun  be  <listributed  ?  28"J. 

J.  WUikX.  \j^  arrest:  who  are  liable  to  it  in 
eruntnal  cuses ;  wliut  charges  will  justify  it;  and 
in  wlial  lour  ways  may  it  be  made?   2M^ 

'>.  l»y  wiiom  may  a  warrant  be  granted,  and  in 
what  C4*.«e!*  onlinurily  ;  upon  what  only  should 
it  \>*  grunted:  what  in  requisite  to  its  legality; 
whitl  is  a  n/t'Cial,  atxi  what  a  grnrtal,  warrant; 
and  when,  bv  i«tatute  '1\  (leo.  11.  c.  44,  is  the 
ojhcrr  who  executes  a  warrant  indemnitied  ?  21HJ, 
•^♦1 

4.  Whither  does  a  warrant  from  tijusfice  of  tlie 
court  of  k'n'jM  hmr/i  extend;  and  where  is  it 
Ust'ii,  or  J'l/tJf   «'.»1. 

•>.  liul  wiiat  mu^t  take  place  bef«)re  the  war- 
ran!  of  ti  ju.^nce  i>t  the /»<«;<"<  in  one  munti/  can  be 
executed  in  another;  aM<l  what  is  enacted  on 
ihj-*  subject  by  statute   \^  CJeo.  III.  c.  iil  ?   2^1, 

»>.  Hy  what  five  ojjirrrs  nuiy  arrtsts  be  exc- 
cuieil  withotii  warrant  .'   'J'.'J. 

7.  \N  hon  !•»  ;iiiy  frira/r  prrson  boun<l  to  make 
•  n  'iTT'Mt,  on  what  {Miin  ;  and  what  is  he  justified 
in  •I'lrit:  in  t»t'l«T  to  such  arrr^t :  but  what  if 
thf  'i  r'»t  b«^  onlv  u|'<.n  sus|iici.>n  7   !!'.»;{. 

'*.  >V  hat  is  i/rrst  \*\  ftar  (Imin  /.»/<r.  to  shout) 
kui  ctu  Kuff.wn  ft  cl'uri'ii  \  ;  what  does  the  sta- 
luw  "t  \\  inch<'-t«r.  lo  Kdw.  I.  c.  1  \  4.  direct 
r^i^i  t\«'  to  thJH  ni:iiter;  whitt  ix  the  foundation 
of  an  irU'-n  rt;;.iin««t  the  hiindrf  I  in  case  of  any 
;,,••  hv  fi'^'UfTit  ;  what  does  the  st.itule  -7  Klii. 
C.  \  '•  ena«  I  »«•  to  the  sutlicieui-y  ol  /ir/r  ami  vrtj  ; 
ftbd  what  that  of  (ieo.  11.  c.  1».  if  an  oOirt-r  re- 
fuM;  ur  orglect  to  make  it  ;  by  whom  may  it  be 
raised :     what    powers    has    the    con-^tiiffie   in    its 


prosecution;  and  what  if  U  b«  waaloaly  aad 
maliciously  raised  without  oansa?  298,  294. 

9.  What  rewards  and  immunities  ara  bestowtd 
on  such  as  apprehend  feUmt,  by  ■tatntas  4  It  6 
W.  and  M.  e.  8  and  8  Geo.  11.  e.  18,  as  to  Ai^Awfly- 
men ;  by  statutes  6  4  7  W.  IIL  o.  17  and  16  Oao. 
11.  c  28  as  to  ofmden  against  tba  eo<ns^,  by 
statutes  10  k  11  W.  111.  e.  28  and  6  Aam,  o.  81 
as  to  tmrglars ;  by  statuta  6  Geo*  L  c  28  as  to 
helpers  of  others  to  their  stolen  goads,  for  ra- 
ward;  by  statutes  14  Geo.  IL  e.  6  and  16  Gao. 
11.  0.  84  as  to  sheep  stealarty  and  bj  ■titntai 
16  Geo.  II.  c.  16  and  8  Geo.  III.  e.  16  as  to  pro- 
mature  returners  from  transportation  T  296. 

CHAP.  XXII.~fy  {^mmiimmi  mnd  BmL 

1.  What  is  the  juMlka  before  whom  a|irison<r 
is  brought  bound  to  do  by  otatnle  2  &  8  Ph.  and  M. 
0. 10;  and  in  what  oaseo  only  is  it  lawAd  totallj 
to  dhMhargo  him  ?  296. 

2.  When  must  he  bo  tommUud  to  priooB ;  aad 
when  ought  6«t/  to  be  Ukon  ?  296,  297. 

8.  What  o/met  is  it  by  the  eosMMii  lots,  M  wall 
as  by  the  statute  Westminster  1  and  the  kahtat 
corpus  act,  to  refuse  or  delay  to  baii  any  porooa 
bailable ;  and  what  is  expressly  declared  as  to 
excessive  bail  by  statute  1  W.  and  M .  sL  2,  o.  1  T 
297. 

4.  On  the  other  hand,  what  if  the  sMyisfrs/s 
take  insufficient  bailf  297. 

5.  Upon  what  ten  accusations  are  persons 
clearly  not  admissible  to  bml  by  the  justices  f 
21IH,  '2W. 

6.  Upon  what  three  accusations  do  persons 
seem  to  be  in  the  discretion  of  the  Justices  whe- 
ther bailable  or  not  ?  21K). 

7.  Upon  what  three  accusations  must  persons 
be  bailed  upon  offering  sufficient  security? 
299. 

8.  But  who  may  bail  for  any  crime  whatsoeyer, 
except  only  |>ersons  committed  by  whom  ?  299, 

ao(>. 

9.  This  imprisonment  being  only  for  safe  cus- 
tody, what  is  the  gaoler  not  justified  in  doing? 

3tX). 

CHAP.   XXlll.— 0/  the  several  Mode*  of  Pram- 

cutian. 

1.  In  what  two  ways  are  offenders  prosecuted, 
or  formally  accused?  8IU. 

2.  By  one  uf  what  iwo proceedings  is  the  fon»ier 
way  of  prosecution?  3tH. 

3.  What  is  n presentment,  properly  speaking? 
301. 

4.  AVhat  is  an  mquisitton  of  office ;  aad  of  what 
two  kinds?  801,  302. 

r>.   What  is  an  indtetmentf  302. 

♦i.  Of  whom  are  the  grand  Jury  compnse<l ;  by 
whom  are  they  instructed,  or  charged ;  and  what 
evuirt.re  only  are  they  to  hear?  302,  303. 

7.  In  what  case  only  can  the  grand  Jury  in- 
quire of  a  fact  done  out  uf  that  cttunty  for  which 
they  are  sworn  :  and  what  is  enacted  by  the  sui« 
tute  'J  \  'l  K<lw.  VI.  c.  24  when  a  man  is  wounded 
in  one  county  and  dies  in  another;  by  statute  2 
(ieo.  II.  c.  21  if  the  stroke  or  poisoning  be  in 
Kngland  and  the  death  out  of  it,  or  ner  verwi; 
by  several  statutes  of  Hen.  VII 1.  and  Bdw.  VI. 
where  treason  is  committed  out  of  the  realm;  by 
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two  statutes  of  Hen.  VIII.  as  to  offtneet  against 
the  coinage  committed  in  ^Valcs;  by  statuic  djj 
Hen.  Vlil.  c.  23  as  to  triah  for  murder  by  the 
king^t  special  eommwion;  by  statute  10  &  11  W. 
III.  c.  '2b  as  to  capital  crimes  committed  in  AVir- 
foundland;  by  statute  0  Geo.  I.  c.  122  as  to  offence* 
against  the  black-act;  by  HtatutcsS  Geo.  II.  c.  20 
and  18  Geo.  III.  c.  84  as  io  felonies  in  destroying 
turnpikes  or  river-works ;  by  statute  20  Geo.  11.  c. 
19  as  to  stealing  from  vessels  wrecked  or  in  distress  ; 
by  statute  12  Geo.  III.  c.  24  as  to  destroying  the 
king's  ships  out  of  this  realm;  and  by  statute  18 
Geo.  III.  c.  Go  as  to  misdemeanours  committed  in 
India  ?  803,  305. 

8.  In  what  cases  is  the  offence  to  complete  in 
two  counties  or  parts  of  the  kingdom,  that  the 
offender  may  be  indicted  in  either  ?  305. 

U.  What  do  the  grand  Jurg  if,  having  heard 
the  evidence,  they  think  the  accusation  ground- 
less ;  may  a  fresh  bill  be  preferred ;  and  what 
do  they  if  they  be  satisfied  of  the  truth  of  the 
accusation  ?  305. 

10.  But  what  number  of  the  grand  Jury  must 
agree  in  order  to  find  a  bill  f  'MWu 

11.  What  three  things  must  be  precisely  and 
sufficiently  ascertained  in  an  indictment  f  300. 

12.  What  is  enacte<l  by  statute  1  lien.  V.  c.  6 
as  to  the  identification  of  the  person;  in  what 
case  is  a  mistake  in  the  time  and  place  not  held 
ti)  be  material ;  but  when  is  it  very  material  that 
the  indictment  should  name  the  timef  300. 

13.  In  what  crimes  must  particular  wonls  of 
art  be  used  wliich  are  so  appropriated  by  law  to 
express  the  precise  ideas  which  it  entertains  of 
the  offence  that  no  other  words,  however  syno- 
nymous they  may  seem,  are  capable  of  doing 
it  1  307. 

14.  In  what  cases,  in  indictments  for  murder^ 
need  not  the  length  and  depth  of  the  wound  be 
expressed  ;  and  when  is  it  necessary  that  the 
thing  which  is  the  subject  or  instrument  of  the 
offence  should  be  expressed?  307. 

15.  IJy  one  of  what  two  proceedings  is  the 
method  of  prosecution  without  any  previous ^wc/- 
inghy  Hjurgy  308,  312. 

10.  What  was  ilm procndlng  when  a  thief  was 
taken  with  the  mainour ;  and  when  does  a  simi- 
lar ;'ro<vj».<f  remain  to  this  day?  307,  308. 

17.  Of  what  two  sorts  are  informations ;  and 
what  are  the  limitations  of  prvserutions  upon 
pm'il  ffatufrSf  hy  statute  31  Kliz.  c.  5  ?  31MH. 

IS.  ()1*  what  two  kinds  are  the  informations 
which  are  exhibited  in  the  name  of  the  king 
nlone:  by  whom  are  they  respectively  fiUd; 
wiiat  are  their  respective  objects;  and  bj'whom 
must  they  be  trivdy  and  by  whom  punished?  308, 
30tJ. 

lt>.  I*ut  to  what  are  these  informations  con- 
fined? :;io. 

20.  Wliat  is  enacted  by  statute  4  &  5  W.  and 
M.  c.  18  as  to  informations  exhibited  b}'  the 
m'lftrr  of  the  rrown-otlirr  ;  btiT  what  as  to  in  forma- 
ticns  at  the  king'jt  own  *mi/,  tiled  by  the  aftornei/- 
gairral?  311,  312. 

21.  Is  there  not  still  another  species  of  in- 
formation ?  3 1 2. 

22.  What  is  the  method  of  criminal  prosecution 
whi4'h  is  merely  at  the  suit  of  the  nuf'jtrt  by  ap- 
peal :  and  why  has  it  fallen  into  disuse  ?  312,  313. 

23.  What  is  the  origin  of  an  appeal ;  and  what 
was  a  urn  gild/  313,  314. 
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24.  What  are  the  only  two  ajfpeali  now  ii 
force?  814. 

25.  For  what  crimes  against  the  parties  them- 
selves may  appeals  be  inetitoted;  what  is  the 
only  crime  against  one's  relation  for  which  an 
appeal  cun  be  brought;  and  bj  what  relatimu 
only  can  this  be  brought?  814. 

20.  What  if  the  iri/e  marry  again,  before, 
pending,  or  hXttr  judgment  of  her  appeal:  when 
shall  the  /kit,  and  when  shall  the  iri/e,  not  have 
the  appeal;  what  if  there  be  no  iq/e,  and  the 
heir  be  accused  of  the  murder;  and  within  what 
time,  by  the  statute  of  Gloucester,  must  all  op- 
peals  of  death  be  sued  ?  814,  815. 

27.  If  the  appellee  be  acquitted,  can  be  be 
afterwards  indicted  for  the  same  offence;  and  if  a 
man  be  acquitted  on  an  indiciment  of  Murrfrr,  or 

found  guilty,  and  pardoned  by  the  AMy,  what,  ii 
strictness,  ought  to  happen,  by  Tirtue  of  the  ita- 
tute  8  Uen.  VII.  c  I ;  but  what  if  he  have  bcci 

found  guilty  of  matulauykter  on  an  mdsetwunt, 
and  have  had  the  benefit  of  dergy  and  suffcRd 
i\\e  judgment  of  the  lawf  816. 

28.  What  shall  the  appellor  suffer,  by  viitac 
of  the  statute  of  Westminster  2,  if  the  apfelUi 
be  acquitted?  810. 

2U.  If  the  aitpellee  he  found  guilty ,  what  >sd^ 
mcnt  shall  he  suffer,  with  what  remarkable  dtf- 
I  fercnce  from  the  consequences  of  a  eomviaum  bj 
indictment  f  316. 

CHAP.  XXIV.—Q/'  ProctM  upon  an  Indietmat. 

1.  If  the  offender  have  fled,  or  secrete  hinaelf, 
in  capital  cases,  or  have  not,  in  smaller  luf^ 
meanours,  been  bound  over  to  appear  at  the  «*- 
sises  or  eessions,  may  an  indictment  be  piefctwd 
against  him  in  his  absence;  can  he  be  tncd 
although  he  do  not  personally  appear;  and  what 
is  the  express  provision  of  statute  28  Kdw.  111. 
c.  3  ?  818. 

2.  What  is  the  proper  proeett  to  bring  in  as 
offender,  or  an  indictment  for  any  petty  ■mrff  m 
nour  or  on  9k penal  statute?  818. 

8.  What  if,  by  the  return  to  such  proems,  it 
appear  that  the  party  hath  land$  In  the  eoumif; 
and  what  if  the  sheriff  return  that  he  hath  noat 
in  his  bailiwick  f  818.  819. 

4.  ISut  what  happens  on  tndietmenta  for  frM«M 
or  felony  ;  and  what  is  now  the  usual  praeticc  ia 
the  case  of  misdemeanours  f  319. 

6.  When  shall  the  offender  be  pnt  in  rssymt, 
in  order  to  his  outlawry;  and  what  is  ibe  font 
and  consequence  of  X\i\%  proceediny  9  819. 

ti.  What  is  the  punishment  for  outlawries  vpca 
indictments  for  miitdcmeanours  ;  but  to  what  don 
an  outlawry  in  treason  or  felony  amount  7  811^. 

7.  Who  may  arrest  an  outlaw,  on  a  rnniaci 
prosecution ;  and  when  is  the  whole  outlawry  il* 
legal  and  may  be  reversed  ?  S2l). 

^<.  When  may  a  irriV  of  certiorari  facias  be  baJ : 
what  is  its  effect :  and  for  what  four  pwpoecs  is 
this  frequently  done  ?  820,  821. 

f).  .Vt  whose  instance  maj  a  certiorari  be 
granted;  and  when  is  it  generally  refused?  S2I. 

10.  When,  and  how,  must  indictmemta  found  hy 
the  grand  jury  against  upeer,  or  in  plaees  of  ti- 
clusive  jurisdiction,  be  delivered  Into  tbe  cesnt 
of  parliament,  or  into  that  of  tbe  iaed  k^  als^ 
ard,  or  to  the  courta  of  aneh  azeliMiva  JwWit- 
tion  ?  821. 
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CHAP.   XXV. — Of  Arraij^ment  and  itt   Inei- 

dents, 

1.  Wbat  is  arrmgnment  (ad  raiianem  paturg ; 
iA  FrMieht  ad  r^som,  or,  ftbbreTiaUd,  d  rmm)  T 
t22. 

2.  Wk J  is  Ibe  jmBotur  oftU«d  upon  to  hold  up 
kis  kmiid;  and  what  if  he  refuse  to  do  so? 
•:i8. 

^  Ib  vh»t  oasee,  bj  statute  1  Anne,  e.  9, 
maj  the  aecMsorp  be  proceeded  against  as  if  the 
prmtipal  felon  had  been  attainted ;  and  why  t 
S24. 

4.  One  of  what  two  circumstances  is  incident 
»o  every  arraignment  t  824. 

6.  In  what  three  cases  is  a  jmeaner  said  to 
Umndnmtef  824. 

6.  What  ought  the  court  to  do  if  the  jmeomer 
wnj  nothing;  and  wbat  if  he  appear  to  be  dumb 
m  vihutwne  Dei,  in  which  case,  can  judgment  of 
4«ah  be  giTen  against  him  ?  824,  826. 

7.  But  what  hath  long  been  clearly  settled  if 
be  be  found  to  be  ohetinatelji  mute^  in  A^A  treaeon, 
pHii  tarctny^  and  all  miedemeanoure ;  and  what, 
by  the  ancient  law,  in  appeal*  or  mdietmenta  for 
echer  ff tonus  or  petit  treason  f  825. 

8w  What  was  trina  admonitio ;  was  the  benefit 
of  tUrfy  allowed  to  an  obstinate  mute ;  and  what 
was  the  sentence  of  petne  (prisons)  forts  et  dure  f 
825,  327. 

9.  Wa«  the  trial  by  ruck  ever  attempted  to  be 
intrixluced  into  Knglaud  ?  320. 

10.  To  what  (lid  rtandtng  mute  amount,  in  all 
cai!i«9,  by  the  common  law  :  did  the /^rwon^r  derive 
any  advantage  from  8uflfuring  death  by  the  een- 
tenre  of  petne  forte  et  dure  over  that  of  Judgment 
upon  trial :  and  what  was  enacted  in  abolition 
of  this  $enience  by  statute  12  Geo.  111.  c.  20? 
82i*.  329. 

11.  What  ifl  the  conseijuence  of  the  prisoner's 
simple  conftiMton  of  the  nid$ctment  f  329. 

12.  Itut  what  i«  confension  hy  way  of  approve- 
mml :  who  i»  the  a^'prover  or  prover,  probator, 
and  who  in  the  appellee  ;  in  what  offencex  only 
can  an  appruvemrnt  be;  to  what  does  it  amount ; 
and  what  if  the  appellee  be  act|uitlod?   Hi:9,  330. 

13.  Why  has  the  admis«*ion  of  approvements 
bc^n  long  diHU!»ed  by  courfs  of  juittee :  and  how 
IB  all  the  good  arising  from  the  method  of  ap- 
pruremrntn  providod  for  by  several  statutes  in 
the  cast's  of  ((itittn^j,  nthh^ry.  burglary^  housC' 
brrakiftif,  h'trte-ttealtnij,  and  larceny  to  the  value 
of  h*.  from  shops,  itahlen,  &c..  and  by  statute 
r^*  (ieo.  II.  c.  3U  in  case  of  metal-stealmtf  f  33Q, 
331. 

14.  What  is  the  usual  practice,  too,  of  justices 
of  the  pfa^-e  an  to  admitting  what  is  generally 
termed  kiuf  *  evtdencf  f   3^*1. 

t  Il.vr.  XXVI.    Of  riea  and  hsue. 

1.  What  is  the  plea  of  ihe  prisoner ;  in  what 
ca»r«  does  he  plead;  and  of  what  five  kinds  is 
X)x9pUtf  332. 

2.  What  was  the  plea  of  sanctuary;  when 
might  a  crtmtnal  claim  sanctuary;  what  did  it 
sap^nnduce ;  and  when  was  the  whole  privilege 
Abolished  *  332.  333. 

8     Was    there    not    another    declinatory   plea, 
was  used  to  be  pleaded  before  trial  or  con- 
:t»anf  338. 
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grovadUd;  !• 


4.  Whatisaj»lMtoth6>r»Miie/iMi;Mdwkea 
may  it  be  made?  8S8. 

6.  When  is  a  d^wMTir  to  the  imiietmmf  ia- 
eident  to  crtminal  eases ;  what  if  the  point  of 
Unp  be  a^udged  against  the  ftiaomr  ;  and  why 
are  dsmserrtrs  to  indietmsnU  seldom  used?  888, 
884. 

8.  For  what  priBcipally  to  %pim  to  wkwiwrnmi  ; 
but  why,  in  the  end,  does  little  adTaatagt  aoenw 
to  the  priiomtr  by  means  of  thoM  dilatovy^lsMf 
884,886. 

7.  Whatare<peei(sl^lsMis6Br;  ofwkaliMV 
kinds  as  applieablo  to  both  i^ptmU  and 
mentst  886. 

8.  Upon  what  imiTonal  maxim  of  tW 
lene  is  the  pUa  of  aittr^fmU  oefi 
an  aequiluU  on  aa  appml  a  good  bmt  to  aa 
ment  on  tke  same  afmmj  and  mm  Mrsi,  takiag 
into  oonaideration  wkat  was  eaaolod  1^  tho  ■!»- 
tttte  8  Hen.  VIL  e.  1  to  proTeni  tho  pralioo  of 
not  trying  any  porton  ob  an  ifMlisimsaf  of  Ao«^ 
cids  till  alter  tke  year  and  day  wUklB  wkMi 
appeals  may  be  brouckt  wore  paal,  1^  wkiek 
time  it  often  happened  that  tke  wittisssst  diod  or 
the  whole  was  forgotten  T  886,  88^ 

9.  When,  and  of  what,  la  the  jpIm  of  oaHrf^ite 
eonmct  a  good  j»Im  in  6Br/  886. 

10.  Of  what  is  tho  jpIm  of  amir^mU  mtUUnt  % 
good  plea  in  bar;  and  whorofore  doea  U  diiir 
from  the  former  two  pUas  t  886. 

1 1 .  But  what  four  exceptions  are  there  to  this 
general  rule,  wherein,  eessante  raiione^  rMsal  ei 
ipsa  lex;  and  from  these  instances  what  inva- 
riable  requisite  to  the  Talidity  of  a  pUa  of  emtt^ 
foils  attaint  may  we  collect  ?  336,  887. 

12.  What  is  one  advanUge  that  attends  phmd 
ing  a  pardon  in  bar  or  in  ear  est  o(  judgment  before 
sentence  is  past,  which  gives  it  by  much  the  pre- 
ference to  pleading  it  alter  sentence  or  attaisider  f 
837. 

13.  WMiercin  do  special  pleas  in  bar  differ  in 
criminal  prosecutions  and  in  civil  actions,  and  why ; 
and  when  a  prisoner's  plea  in  bar  xm  found  or  ad' 
judged  against  him,  what  shall  he  have ;  for 
what  is  the  only  plea  in  consequence  whereof 
death  can  be  inflicted  ?  838. 

14.  In  cases  of  what  indictments  can  there  be 
no  special  justification  put  in  by  way  of  pUa^  and 
why  ;  and  why  is  the  general  issue  not  guiltg^  neM 
culpahiltt  or  went  cHlpal>le,  the  most  advantageons 
plea  for  a  pritoner  f  838,  839. 

16.  How  does  the  commentator  explain  tke 
abbreviations  of  **  non  cuL^"  which  was  foraMrlj 
used  to  be  written  upon  the  msnutss  when  tke 
pruoner  had  pleaded  not  guiltg,  and  **€mL  psiL,** 
t^e  replication  on  behalf  of  the  king^  by  wkiek 
i^sue  was  joined,  and  which,  from  the  cirntim 
stance  of  the  clrrk  of  the  arrmgns  immediately 
inquiring  of  the  prisoner,  **cuL  petL,  how  wilt 
thou  be  tried  ?'*  is  commonly  understood  as  if 
he  had  fixed  an  opprobrious  name  on  tke  pri- 
soner ?  339,  840. 

in.  But  what  is  Mr.  J.  Christian's  co^^oo- 
ture  as  to  the  word  pr%t  f  See  his  note  to  tkio 
chapter. 

17.  To  what  only  has  this  form  of  inqnirj 
reference  at  present ;  what  can  be  the  only  tnal 
upon  indictments  since  the  abolition  of  ordaai; 
and  therefore  what  if  the  pr%sm§r  reftma  to  pal 
himself  npoB  the  tafnesf  in  the  bmibI  fbtm?  Mfll 
841. 


18,  Wlonthe 
LU  trial,  (and  in 
does  Ihe  cleric  uisirerT  «4I. 

CHAP.  SXVU.—0/  Trial  and  Cmtfktion. 

I.  WiiAT  WM  (riiii  by  onteal;  of  «ha(  (wo 
toTtf,  %ad  what  when  Uief  were  performed  bv 
d^iifyf  84:j,  1148. 

St.  Bow  VM  firt-ordrat  perf omed  T  34S. 
8.  Ho*  WBB  valir-ordral ;  and  in  what  p™*. 
tioe  maj  relics  of  it  be  traced  ?  i!48. 
4.  How  was  this  frt'o/aboliiibedT  S4S. 
6.   What  was  trial  by  the  conned  f  84S. 

6.  In  what  cHnmal  eatea  in»y  the  trial  by 
talltl  be  demanded  i  what  ia  (lie  diffHTenco  be- 

enminai  cases  ;  aad  therefore  who  may  muntrr- 
pltad  and  reruee  the  vtiger  of  baliel.  and  compel 
the  other />arfy  to  put  bimselrupon  the  «uH(ry; 
and  when  may  the  erimr  itself  be  suffioient  cause 
of  suchreliisan  S4U,  847. 

7.  Wherein  do  Ihe  vathi  of  Ihe  two  eembatontt 
differ  in  wgijnnjf  iadrJ  upon  apptalt,  and  upon 
wn'wo/  ivA(/  847,  348. 

8.  When  shall  ^iiter  be  tried  by  Ihe  eeuri  of 
patliantml  at  the  tord  high  ilettard.  and  wben  by  a 
jury  ,■  and  in  what  two  IhingH  only  docs  the  rrioi 
by  these  ivurM  dilFer  from  the  trial  per  palrium, 

or  by  jury/  8i8,  flif. 

9.  What  is  the  ikrrifi  duly  wben  a  pritoner, 
on  his  arra^mnl,  haa  pleaded  not  gaill^,  and, 
for  bis  trial,  hath  put  himself  upon  the  eounlrg, 
wbieb  munfry  tbejivy  are;  wbnt  if  the  jtmcHrf- 
ingt  are  before  llie  court  of  kmg' t  htneh,  and  Ihen 
where  ia  Ihe  trial  had  ;  and  what  before  coHinui- 
nonat  of  agrr  and  terminer  and  gaol-tteluitTg  f 
850,  851. 

10.  What  ia  customary  whan  persons  indiatd 
of  BDialier  mitdraifaaauri  hvr  plradtd  not  judty 
or  Iraceried  the  indietmml  t  361, 

II.  In  cues  of  Ai^A  tnaton  (except  in  ooun- 
t«rfei(ing  the  iinj/'i  coin  or  teaU,  aa  much  of  (he 
latter  aet  u  relates  to  which  ia  repealed  by  eta- 
bile  Iti  Geo.  111.  c.  &8)  or  mitprinon  of  Irtatom, 
what  is  enacted  by  slalules  7  W.  111.  o.  3  and 
7  Anne,  c.  21 1  351.  85Z 

12.  By  whom,  and  whal  kind,  may  ehallenya 
of  j'urora  be  made  wben  tiie  trial  is  callpd  on! 
852. 


.  Wbatai 


ehallrngn  for  eauif ;  and  in  cn- 
niniK,  or  at  least  tn  eapilal.  oases,  what  oilier 
■peciea  of  ehallengi  is  allowed  tu  the  priianer, 
and  for  what  iwo  reaaans!  363. 

14.  What  is  eaaclod  as  to  ibe  denial  of  this 
piirilege  to  ihe  *«ij,  by  statute  38  Edw.  I.  at.  4  T 

15.  But  what  is  tbe  boundary  of  the  priioBfr'i 
permptory  ckalleagit  by  Ihp  rumman  lav :  and 
Low  doea  it  deal  witli  one  i/bo  peremplorily  nhAl- 
lengea  beyond  that  boundary !  864. 

10.  Bui.  by  ttatute  J2  Hen.  VIIl.  e.  14,  how 

many  pem^uorjt  ekalltnffa  can  any  person  ar- 

'   nignod  for  /<fany  lie  permitted  to  mske :  aad 

what  if  tbe  pritentr  ohallonge  more  than  that 

number  f  854. 

17.  May  a  talai  be  awarded  in  criminal  prott- 
eulionit  854.  SGS. 

18.  Whal  is  done  when  the  Jurv  ia  iwara.  if  8.  Wben  waa  II  finally  aMtlad  1m  Oa  nln 
It  beaeaiMofanyeonsequence:  but  when  only  Ken.  VI.  that  tliefrwm^Ml^dUakta'  ~ 
•hall  iMuNMi  be  aUnwedajTMAMr  upon  bis  iina;,    olclerggi  i^ 


rrtaiom  by  two  « 


upon  (he  general  iiwat,  in  any  t^ikal  am>t, 
upon  what  principle!  B55. 

19.  But  for  what  purpose  do  ih*Jiidfm  ■ 
aeruplt  to  allow  a  pnsonir  cmiwd  ,■  aad  vk 
dincted  by  sMtule  T  W.  HI.  &  8  and  20  Ow 
c.  30,  leal  this  indulgence  should  b«  ifttarve 
by  auperlor  influenee,  in  the  <taa«  «f  sMb 
•ninalt  t  86G,  856. 

20.  In  whal  fire  leading  poiaU,  if  am 
statutes  and  resolutions,  has  a  djffaigaei  1 
made  between  emt  and  cn'auavl  tt^Amnt 
858,  3511, 

21.  What  hath  been  bolden  in  tb*  eoasi 
tioD  of  tbe  suiuu  7  W.  UL  «.  3,  by  vkkk  tt 
enacted  tlist  the  con/ation  of  (he  pritaaw,  vUf' 

eounlerrail  the  noce««l(y  of  fnoti 


22.  What  two  rule*  docs  Sir  Mattbev  Ualr 
down  as  lo  admilting  prenuupiiie  mJrtte  a 
tioualyT  350. 

VS.  What  was  declared  by  atalale  I  Al 
El.  3,  c.  9  aa  to  rilne-ei  for  OtvprimmtrT  M 

24.  What  ia  the  ditFcrenoe  b«twe<n  the  *<s> 
in  ord  and  enmnal  eaaea  T  8m>. 

26.  What  if  tbe  tirdiet  be  natariondy  wtw 
and  what  bath  been  done  in  many  liaa 
whore,  contrary  to  eridtna,  thejtirji  bar*  fo 
Ibc  priMOBcr  gtillly  t  8(11. 

2G.  Whatif iLv><u7/n<fihe^m0iwrMl|ld 
but  what  ia  be  said  to  be  if  (he  jfarg  f^  I 
guiiiyi  861.  8tt2. 

27.  In  what  two  ways  may  ewswcWaa  aeol 
862. 

28.  When  shall  tbe  froteauor  be  albnred  \ 
eipensea  of  protttMwm  and  a  rnmpsnaaHna  I 
his  mnblo  and  loss  of  time,  out  of  wbalj  a 
when  slutll  all  persona  appearing  np«a  n>tf 
MdM.  or  tubpama,  to  gi»B  eridntt,  be  JtiA  tb 
ehargri,  and  an  allowanoe  for  Ibeir  trwiUa  i 
loss  of  time,  by  seieral  late  atatnlaaT  ttlL 

29.  Wben  aball  (he  prottcOor  have  iwtilali 
of  bis  jworfi,  by  atalule  21  Ilea.  VOI.  fc  11.  ( 
of  what,  Bodby  wbat/n-Mvnr  823,  8S8. 

Why  does  thir  " 

stolen   gaodi    - 


iding  tfary  ban  bs 
sold  to  a  (bird  person  in  aHrjto-oavrt .-  wkean 
partf  robbed  regain  ibe  g^ttdi  witboW  m 
of  rulittiiicii :  and  whal  if  tba  jWm  be  « 
EirfnJ  and  pardoned,   or  be  allowad  bl«  llfn 

Wben,  and  why,  diiiia  iba  niiwi  |iaiMll  II 
dtfeitdant  la  tp*ak  nf*  Iki  proHtmlar  itbffd 
Html,  and.  if  the  proaacaiM  tbaa  dadarwUBai 
anlisfied.  inSlel  bui  a  IrlTial  puniabweM;  t 
when  should  Ihia  practice  Ba*ar  be  auliwail.  ■ 
why  T  8(J8,  ML, 

CHAP.  XXVia-0/  (A.  Brm^  tf  CT»jj. 

I.  ArTKR  trial  and  eonrietloB,   wbal  to  t 

principal   intenreoing    drenmauan  lla(  m 

-      '      r  arrests >)><l>;mm(f  8A6. 

what  bad  rirjji,  Ihe  i 


e  itiJjU  ^  tlnff.  I 


BLAGESTONE'S  COMMENTABIBS. 


4.  la  |>rocit  of  time,  who  was  aeeonntod  % 
tUrk,  or  cUrieut ;  and  what  distinction  was  there- 
fore drawn  bj  statute  4  Hen.  VII.  o.  18,  and 
▼irtoallj  restored,  after  a  temporary  abolition 
hf  two  statutes  of  Hen.  VIII.,  by  statute  1  £dw. 
lO.  e.  12,  which  enacted  what?  867. 

6.  What  became  of  the  ojfendtr%  after  they 
had  had  the  benefit  of  their  eUrgy  and  were  dis- 
eharged  fh)m  the  sentence  of  the  Imo  in  the 
Aay't  amruf  868. 

6.  But  what  happened  when,  upon  Tery  hei- 
nous and  notorious  circumstances  of  ^ilt,  the 
timmporal  courts  deliTered  over  to  the  ordinary  the 
eemvtcted  eUrk^  absque  purgations  faciendaf  869. 

7.  For  SToiding  these  perjuries  and  abuses, 
what  does  the  sutute  18  Ells.  c.  7  enact;  and 
hew  long  did  the  law  continue  thus  altered  only, 
by  an  indulgence  to  whom  of  the  benefit  of  cUrgy 
without  the  test?  869,  870. 

8.  What  was  enacted  by  statute  6  Anne,  c.  6 
upon  the  considerations  that  learning  was  no 
extenuation  of  guilt,  and  that  the  lenity  of  cUrgg 
was  an  encouragement  to  commit  the  lower  de- 
grees of  ftlony ;  in  what  cases  did  the  statutes 
4  Geo.  I.  c.  11  and  6  Qeo.  I.  c.  28  give  the  courts 
a  discretionary  power  to  commute  the  penalties 
of  tmming  in  the  hand^  or  whipping,  for  transport 
iaiiom  for  seven  years  ?  870. 

9.  But  now,  by  statute  19  Geo.  III.  o.  74,  for 
what  hare  the  judges  a  discretionary  power  to 
commute  the  penalty  of  trawtportation  (with 
what  exception  ?) ;  what  if  the  offender*  escape  a 
fimt.  au*i  what  if  a  second,  time ;  and  for  what 
(with  what  exceptions?)  may  the  court  commute 
the  i^enaltj  of  burning  in  the  hand?  370,  371. 

1»».  To  what  persons  is  the  benefit  of  clergy  to 
be  allowed  at  this  day?  371,  872. 

1 1.  F»»r  what  crimet  is  the  benefit  of  clergy  to 
be  allowe^l :  372,  373. 

1::.  What  is  declared  by  statute  28  Hen.  VIII. 
c.  l'>  as  to  the  allowance  of  the  benefit  of  clergy 
in  the  marine  law  f   373. 

13.  Lnle?!*  what  is  clergij  now  allowable  in 
all  *''lorne»^  whether  new-created  or  by  common 
Ljtrf   373. 

14.  Where  rlrrgt/  is  taken  away  from  the prin- 
ctpnl,  i«  it  from  the  accessory  f  373. 

l'».  Where  elenfy  is  taken  away  from  the 
ofmr',  ii*  a  principal  in  the  second  degree  ex- 
clu'led  from  his  elergy  ?   373. 

!♦..  Where  it  is  taken  away  only  from  the 
f^rt^.n  commxtttng  the  offence,  are  hi>«  aiders  and 
aWftor*  excluded  from  the  cUrgtj  f  373. 

17.  What  are  the  consequences  of  allowing 
thi«  ^-^nefit  <»f  clrr<jy,  which  affect  the  present 
intrrrM  and  future  capacity  of  the  party,  whe- 
ther romrn-jnrr  and  lai/man,  or  peer  and  clergy- 
nin  *   ?,:\. 

1%  What  does  he  forfeit  by  his  conviction: 
and  to  what  is  he  restored  by  the  burning  its 
fub«fitute.  or  p'irdon  f   374. 

r.».  Hf  what  /V/onK-*  is  he  not  discharged  by 
the  Kurntnf;  its  >»uU!<tilule.  or  pardon^  by  statutes 
b  Klii.  c.  4  and  18  Elii.  c.  7  ?  374. 

CH.\P.    XXIX.  — 0/    Judgment    and   its    Conse- 
quences. 

1.  What,  upon  a  capital  charge,  is  the  prisoner 
asked  by  the  court  when  the  Jury  hare  brought 
in  their   verdtct  guu      ;   and  what  happens  in 


ease  the  tl^fkndmU  be  found  ^mO^  of  ft  mitdi' 
meanouTf  the  triml  of  whieh  kappent  in  bit  ftb- 
senoet  876. 

2.  But,  whenerer  ke  appears  in  MnoB,  wkai 
may  he  offer  in  arrtfl  or  ataj  of  Jodgmaal  mi 
this  period?  876. 

8.  la  not  a  defeotlTe  wififwif  aided  Vy  %  mt- 
dief,a8defectiTej9<0adb^iBeivaeaa«iai«r  S76. 

4.  What  is  the  effect  of  a  jwtton  wkmpitmhi 
in  orrsff  ot  /ud^mmt;  and  what  wImb  li  la 
pUadsd  till  afWr  sflUsnei  f  876. 

6.  What  if  all  aio^MMiff  in  arrtfl  of 
fail?  876. 

6.  Of  what  parU  of  fafitml  jsiigmmis  kaa  tka 
humanity  of  the  Engliah  nation  anthoriaad  an 
almost  general  mitigation  ?  876,  877. 

7.  How  far  la  the  pnnlahmeni  for  wnn  9§mm 
aaoertained  by  onr  Engliah  law?  877,  878. 

8.  What  has  the  Mtf  ^  fi^hu  daekurwl  m  to 
finsM  mnd  pumBkmmiif  878,  879. 

9.  What  has  sM^^aa  earts,  o.  14,  datannlnad 
oonoeming  amereemmia  for  miabehavloar  by  Um 
suitors  in  mattera  of  osil  ri^ht;  and  what  kaa  li 
directed  in  order  to  aaeertain  this  mmtntmmUf 
879. 

10.  Who  were  afserars;  what  la  tka  dllwanea 
between  an  amfrtsmtmt  and  %/ms:  what  It  tht 
reason  why  finsa  in  the  km^s  esttrte  art  f^^ 
queatly  denominated  ransoau;  and  what  la 
holden  where  any  slatate  speaka  both  of  ;ine  and 
ransom  r  879,  880. 

11.  Upon  judgment  of  either  of  what  two 
things,  on  a  capital  crime,  shall  a  man  be  said  to 
be  attainted  (attinctus,  stained  or  hUeksnsd)  f  880, 
881. 

12.  What  are  the  ineapacitiea  of  a  man  «l- 
taint  f  880. 

18.  What  is  the  great  difference  between  a 
man  conrir/M/ and  attainted  f  881. 

14.  What  are  the  two  consequenoea  of  mi- 
tainderf  881. 

15.  How  is /or/ft/Mr0  twofold?  881. 

16.  How  far  backwards  dots /orfeitwrt  of  res/ 
M/a/^«  relate  ?  881. 

17.  What  is  forfeited  from  the  wi/e,  if  the  Ane- 
band  be  attainted  of  treason^  by  the  express  pro- 
vision of  sUtute  6  &  6  £dw.  VI.  c.  11 ;  and  if 
the  wi/c  be  so,  shall  the  husband  be  temmU  hf  tks 
curtesy  of  the  irt/«*«  landf  881,  882. 

18.  But  what  if  a  traitor  die  before  judgtmsmi 
pronounced,  or  be  killed  in  open  rebellion,  or 
hanged  by  martial  latef  882. 

\\i.  In  what  consideration  is  the  natoral  Jus- 
tice of  forfctture,  or  CQ^Jiiscation  of  f^opsrty, 
founded?  882. 

20.  What  is  provided  in  certain  freesows  re- 
lating to  the  rota ;  and,  in  order  to  abolish  he- 
reditary punishment  entirely,  what  was  enae<ed 
by  statute  7  Anne,  c.  21 ;  and  how  was  the  ope- 
ration of  the  indemnifying  clauses  in  this  sta- 
tute still  further  suspended  by  statute  17  Qeo. 
II.  c.  3y?  384.  886. 

21.  What  does  the  ofender  forfeit  in  petii 
treason  and  felony ;  and  what  is  oalled  the  kin§*s 
year,  day,  and  waste  9  ^86. 

22.  l)o  these  forfnturts  actually  take  place; 
are  they  incident  to  a  fHo  '^  ns ;  and  how  far 
backwards  do  ti        r        ^? 

23.  To  what  L«« 
already  spoken 

fits  of  land  <  » 
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24.  When  doei  the  Jorfntvrt  of  goodt  •nd 
ehaUiU  KccrueT  S86. 

26.  IIowiB/or/rifurcfor^i^if,  on  an  Bccuu- 
UoD  or  trnuiHi, /riony,  oi  ptdl  laretny,  now  looki^ 
upon!  886,  367. 

26.  What  three  remarkable  diSerencea  are 
there  between  Ihe/ot/nVurr  of  landi  and  that  of 
goadi  and  challeli,  ttis  second  as  to  oHllaKTy,  anil 
the  third  as  to  ils  reUlion  backvards :  but  what 
(panicularlj  by  statute  13  Klii.  c.  5)  if  a  Irai- 
tor't  or  fcloa'i  cliaUeli  be  collusiiely,  and  not 
ioiui  fidf,  parted  with,  merelj  to  defraud  the 
CTDini,  and  why!  S8T,  388. 

27.  What  are  the  consequencea  of  tamiption 
n/ bloody  888. 

28.  In  what  offenta  is  mrruplion  of  blood 
saved ;  what  will  be  the  virtual  effect  of  the 
statute  of  7  Anne  (the  operation  uf  which  is  poat- 
ponedb;  the  stalule  17  Geo.  11.);  but  whj  will 
the  eOTraption  of  blood  still  continue  for  many 
sorts  of  ftlony  t  8S». 


CHAP.  XXX.— 0/  Rtvmal  of  Judgmmt. 

1.  In  what  two  ways  may  Jadgmrnfi,  with 
Iheir  ssTeral  consequences,  be  Bet  aside  !  SVO. 

2.  By  what  three  means  may  tjudgmtnt  and 
affaJniJiTbereTeniedr  A'MSKfi. 

3.  For  what  may  a  juilgnml  be  falsified,  re- 
versed, or  avoided,  tcithoul  a  tcrit  of  error;  why 
cannot  these  matters  be  BBnigned  far  trror  in  Ihe 
mtptrior  court ;  and  when  may  a  dimin¥lion  of 
the  Tttord  be  alleged  T  8W). 

4.  Where  does  a  BTito/mw  lie,  and  for  what 
may  it  be  brought?  uUl,  Z\>'1. 

6.  On  what  arc  tehit  of  trror  allowed  to  re- 
m  judgment  in   case  of   miidrmcanourt ;  and 
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when  hy  whom  ore  they  generally  brought!  8'JB. 

6.  When  is  an  ad  of  parliamml  to  renene  tlie 
altaindtr  granted ;  and  how  is  its  effect  different 
from  that  of  a  reTersal  hy  uril  uf  rrrort  3112. 

7.  Wiiat  is  the  effect  of  falsifying  or  reTersing 
an  outloKrff;  and  wherein  does  it  differ  A-om 
that  of  falsifying  or  reversing  t,}udgnuiit  upon 
tontfieliont  H<J:f,  393. 

8.  Upon  Ihe  latter  event  taking  place,  what 
if  the  party'i  rttata  have  been  granted  away  by 
the  crovti  t  3!I3. 


CHAP.  XXXI.— Of  Rrprint  and  Pardon. 

1.  What  is  a  rrpritrr,  from  rrprendre,  to  lakr 
baek;  and  on  whal  iwo  accounts  may  it  be!  Sfl'l. 

2.  What  iH  a  rrpriert  a  arbilrio  judicit;  and 
wheu  may  it  bt  granted  or  taken  off!  3U4. 

8.  What  is  Ihe  firs!  ca^e  of  rrprirrt  granled 
KC  nna4ilalf  Irgii ;  and  what  miiBt  Iheymi/edirect 
in  case  Ihe  jilia  ot pTtgnanry,  in  a  iraiiwn  eapilalty 
nnrielrfl,  be  mode  in  sloy  uf  tzttulioa  ;  when  is 
it  a  sufficient  siny:  and  liow  long!  H!>r>. 

4.  What  ifihe  ttoman  have  once  had  (he  benefit 
of  this  rfpritrr,  and  beeA  <lelivered,  oud  after- 
wards become  pregnant  again  !  3'J5. 

G.  What  is  Ihe  second  cause  of  regular  rt- 
pritref  sue,  3iWl. 

6.  What  is  it  the  invariable  rule  to  demand  of 
Ihe  pritoniT  when  any  lime  inlerrenes  between 
the  aUvmdtr  aud  the  award  of  aicnifwn,-  and 
TOS 
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what  if  tlig  parly  plead  i 
he  is  not  the  skme  tliM  w 
liker  396. 

7.  When  only,  in  theae  eolUlcnl  wnMt.  dal 
time  be  allowed  At  primnttr  to  make  bb  A^bu 
or  produce  his  tetiMtua ;  and  what  ia  held  as  u 
chalteHsa  of  iht  jtiry  hj  Oit  pritOKer  t  806. 

8.  What  it  deeUred  by  tUlut*  37  Han.  TIIL 
C.  24  OB  toporrioiif  897. 

9.  What  offmca  may  the  U»f  pudoa,  exeqt- 
ing  what  fonrr  89B,  899. 

10.  What  reetriotion  is  tfatff«  thai  affKti  the 
prerogative  of  pardoning  Id  emaa  Otfariitmaltn 
impnckmmu^.  89«.  400. 

11.  What  mnstb*  tfae/traof  ■  eoBpleteim- 
vocable  pardon  ,■  and  whal  will  b«  the  effect  rfl 
teorrant  under  Ihepriey  ttal  or  ■>■  ■—■ aJf  W 

12.  What  eiroumtmes  wiU  vitiala  lb*  wUa 
pardon  1  400. 

13.  Will  a  pardon  oT  mUfdamitt  pardon  a  M- 
vidion  or  atlaindtr  at  Manft  400. 

14.  What  it  enaotad  by  tha  aUtnt*  IS  Bk  IL 
St.  2,  e.  1  aa  to  the^m^oKor  trMMn,  mwiir,  m 
rapet  4O0. 

16.  Under  these  reilrietioBa,  bow  it  It  a 
general  rule  that  aparrfba  thaU  ba  taken!  401. 

le.  WhatttaeonrfiH'muiJ^Mrdtoar  401. 

17.  What  is  Ihe  difftrcnoe  between  af*JN 
by  act  at  parliamtnl,  and  bj  th«  Hiif't  titrUr  <t 
pardonr  402. 

18.  When  haa  a  man  waived  tha  bcnef  t  of  Ui 
pardon  f  402. 

19.  What  discretionary  power  dot*  Ihe  HalUi 
&  &  6  W.  and  U.  e.  18  pve  Ike  judfit  tt  the 
court  over  a  cruinial  pUadmg  pardon  ot  JtUtff 
402. 

20.  Whatisihaeffectof ftHr^abytbehur 
402. 

21.  But  what  only  can  reator*  or  pnrifVtbt 
blood,  if  tha^orJofi  be  not  allowed  till  after  <f- 
laindtr ;  yet  when  may  tha  allmutd't  «m  bt  Ul 
bar/  401 


CHAP,  xxxn.- 


f  Stttittiou. 

1.  Bt  whom  must  nMsrioiibeperforDtd:  ud 
under  what  rarnml  la  Ihe  cowrl  of  the  lord  iift 
ttnrard,  under  what  In  the  court  of  the  fm  it 
parliameni,  and  under  what  at  the  uiunf  M- 

2.  Within  what  time  Is  the  wbrnf  id  do  «r- 
rulioH  in  Ihe  country ;  but  what  is  the  furn  if 
proceeding,  and  what  ia  Ihe  rarrwnl,  in  L<'itdi\ 
and  what  if  the  priientr  be  IruJ  at  the  bar  tt, 
or  brought  by  ilateai  eoi7>iM  ialo,  the  (MfT  •( 
kuiff-i  btneM  T  404. 

8.  And,  tbrougkoDt  Ibe  Ungdo*,  what  it 
enacted  I17  26  Geo.  II.  e.  87  in  eeae  of  mudtrf 
404. 


6.  May  the  Hug,  or  m^  ha,  ramit  any  fort 
of  Ihe  jntninf  406. 

6.  What  if,  upon  aseaalion  of  Judgment  lebt 
hanged  by  the  neek  tlU  lia  la  dead,  iko  ommI 
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BLACKSTONE'S  COMMENTABIES. 


iemblAEic«  to  some  of  the  modern  doctrines 
SngUsh  Uw  may  be  collected  from  Ciesar's 
t  of  the  tenets  and  discipline  of  the  an- 
Nniids  in  Gaul,  who  were  sent  over  to 
to  be  instructed  ?  408. 
hj  is  it  impossible  to  trace  out  ufhen  the 
mutations  of  the  common  law  were  made ; 
lence  the  great  rariety  of  our  ancient 
ihed  cuMoms?  408-410. 
hat  did  Alfred  for  the  constUutian  and 
410,  411. 

hat  was  the   Dane-lige^  what  the  Wut- 
ag«^  and  what  the  Mercm-lagef  412. 
hat  did   Edgar;    and  what  is  the  most 
le  original  of  the  common  lawf  412. 
hat  nine   may  be  reckoned   among  the 
•markable  of  the  Saxon  laws?  412-414. 
hat  fiTe  alterations  in  our  lawt  did  the 
B  inTasion  work?  415-418. 
bat  did  William  Rufus ;    and  what  did 
I.?  Al\\  4J1. 
hat  did  Stephen?  421. 
MThat  did  Henry  II. ;  and  what  four  things 
rly  merit  the  attention  of  the  legal  anli- 
in  the  reign  of  this  kmgf  421-423. 
I¥bat  did  Kichard  1.  ?  423. 
flTbat  did  John  and  Henry  III. ;  and  what 
le  effects  of  magna  carta  and  carta  defo- 


13.  What  did  Edward  L;  to  what  priadMl 
fiA«en  general  heads  may  the  regulations  of  tliis 
king  be  reduced :  and  what  is  the  best  proof  of 
the  excellence  of  his  constitations?  42ii-427. 

14.  What  did  Edwards  11.  and  III.  T  428. 

15.  What  was  done  from  this  time  to  that  of 
Henry  VII. ;  and  what  two  things  do  we  owe  to 
the  etvU  wars  and  disputed  titles  to  the  trmm  f 
428,  429. 

16.  What  was  done  by  Henry  VILT  429, 
480. 

17.  What  did  the  ReformatUm  effeet ;  and  what 
was  done  with  regard  also  to  our  chU  polity  by 
Henry  VIII.  ?  480,  481. 

18.  What  did  Edward  YI.  and  Mary?  4S1, 
432. 

19.  What  did  Elisabeth  for  the  religious  liber- 
ties or  the  nation;  and  what  for  the  politiealT 
432-486. 

20.  What  did  James  I.  ?  486. 

21.  What  did  Charles  I.  ?  486-488. 

22.  What  was  done  upon  the  rtwttrmiom  of 
Charles  11.  ?  488-440. 

23.  What  has  been  done  from  the  repohuiom  in 
1688  to  the  present  time;  and  what  have  been 
the  chief  alterations  of  moment  in  the  admi- 
nistration of  prirate  justice  during  that  period  T 
440-442. 
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Abatement  of  freehold,  iU.  167. 

iodic tment,  ir.  334. 

nuisance,  iii.  5. 

writ,  count,  or  suit,  iii.  801. 

pie*  in,  iii.  801,  ir.  834. 
Abbej-Unds,  ii.  32,  it.  116. 

molesting  their  possessors,  It.  116. 
AbboU,  i.  155. 
AbbreTiations,  iii.  323. 
Ab^lication,  i.  212,  ir.  78. 
Abduction  of  child,  iii.  140. 

heir  est),  ir.  208. 

wanl,  iii.  141. 

wife,  iii.  139. 

women,  i.  443. 

or  kidnapping,  iv.  210. 
A>»»':iranoe,  ):ood,  security  for,  \i.  251,  256. 
A^K-ynnco,  ii.  107. 
A'^fjn,  IT.   'l.VJ. 
.\hjurjition,  oath  of,  i.  3G8. 

of  iho  realm,  iv.  '>»i,  124,  832,  877. 
At.*'»lule  powtT  of  the  crown,  L  250. 

pr>perlv,  ii.  liH'J. 

right.-*  an<i  «iutic<«.  i.  123. 
.\yi*tract  of  a  fine,  ii.  301,  app.  15. 
A^'-'-l'i'  iid  cunam,  iii.  84. 
.\ccej»i:incc  <»f  billsi,  ii.  4(»9. 
A<  ce«*-i.»n.  property  by,  ii.  404. 
Accex^ories.  iv.  '•\'t. 

alter  the  fi4Ct,  iv.  37. 

t^fon?  the  fiict,  iv.  30. 

wiitn  tM  be  triei^l,  iv.  323. 
.\co;lent-,  where  relieved  against,  iii.  481. 
Aco  raplioeH,  liiscovery  of,  iv.  330,  331. 
Acr'>r*I.  iii.   l'>. 
Ace  unt-bt)okH,  when  cvi»lence,  iii.  808. 

c   gniiahle  in  equity,  iii.  437. 

writ  <  f ,  iii.   I»i4. 
Accrojiching  royal  power,  iv.  76. 
A'-  fH  :m,  \\\.   "J^H.  ftpp.   IH. 
Act  of  bankruptcy,  ii.  477. 

grace,  how  [•a-'-e'l,  i.  1H4. 
when  plc.i«le<l,  iv.  390. 

parliament,  i.  N*). 

•il-'ohedience  to.  ir.  122. 
h'>w  ma-le.  i.   \X\. 
its  ancient  form,  i.  182. 
p»oWfr,  i.  1^'i. 
priT:ite,  i.  S»),  ii.  344. 
public,  i.  H.'). 

when  binling  on  the  crown,  i.  261. 
Action  at  law,  iii.  1 10. 

tK'^tMf  in,  ii.  397. 

«z  ff^trartu,  iii.  117. 
dfUcto^  iii.  117. 

flodAl,  iii.  117. 


Action  at  law,  mixed,  UL  118. 

personal,  UL  117. 

plea  to,  UL  808. 

property  in,  U.  896w 

real,  UL  117. 
Actual  right  of  poMeetioa,  iL  IfM. 
AddiUons,  L  407,  Ui.  802,  if.  806.  884. 
Adherence  to  the  king's  enemies.  It.  82. 
Adjoining  county,  trial  in,  Vd.  888. 
A^joomment  of  parliament,  L  188. 
Admeasarement  of  dower,  U.  188,  iiL  188. 

pasture,  UL  288. 
Administration,  U.  489. 

cum  testamento  mmao,  iL  604. 

dt  bonis  nofi,  ii.  606. 

durante  abtentia^  ii.  608. 

durante  mtnore  (ttate^  ii.  608. 

limited  or  special,  iL  506. 
Administrator,  ii.  504,  ir.  428. 
Admiralty  causes,  iii.  100. 

court  of,  iii.  69,  !▼.  268. 
Admission  of  a  clerk,  i.  890. 
Admittance  to  copyholds,  ii.  870. 
Admittendum  dencum^  writ  ad^  UL  250. 
Ad  quod  damnum^  writ  of,  ii.  271. 
Advertising  for  stolen  goods,  !▼.  184. 
Adultery,  i.  441,  iii.  139,  !▼.  65,  191. 
Advocate,  iii.  20. 
Adroratu^  Ji*ci^  iii.  27. 
Advowson,  ii.  21,  iv.  426. 
^Eqmta*  sequttur  legem,  ii.  880,  UL  441. 
Affectum,  challenge  propter^  Ui.  868,  if.  862. 
Affeerors  of  amercements,  ir.  879. 
Affidavit,  in  general,  UL  804. 
Affinitv,  L  434. 

Affirmance  of  Judgments,  UL  411*. 
.\ffrav,  iv.  14o. 
Age,  action  suspended  by,  iii.  800. 

of  consent  to  marriage,  i.  486. 

pcnions  how  reckoned,  i.  468,  iT.  22. 
Aggregate  corporation,  L  469. 

fund,  i.  831. 
Agiictment,  ii.  452. 
A(;nati^  ii.  235. 
AgnuJi  Dei,  &c.,  ir.  115. 
Agriculture,  its  original,  U.  7. 
.\id-praver,  iii.  800. 
Aids  fe'odal.  ii.  68,  86,  iT.  418,  419. 

parliamentary,  i.  806. 
.\ir,  right  to,  ii.  14. 
Alhinatu*  juM,  L  872,  878. 
Alderman,  i.  117. 
Alderney,  island  of,  L  107. 
.\lehouj»es  iv.  64,  167. 
Alfred,  his  dome-book,  L  64,  It.  411. 
AUa*  writ,  Ui.  288,  app.  15,  It.  819. 
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Alienation,  ii.  287. 
fins  for,  iL  71,  It.  418. 
foifeitiue  b;,  ii.  268. 
Alien  priories,  i.  86C,  it.  118. 
Aliens,  i.  S»e,  3TI,  U.  249,  271,  29S,  it.  111. 

dutf.  i.  SIC,  872,  874. 
Aiimonj,  i.  441,  iii.  94. 
AIIeg»tioii,  iii.  100. 
AUegiuce,  i.  S6G,  It.  74. 

local,  L  870. 

oatnTsl,  i.  SG9. 

Mlh  of,  L  867,  W.  274 
refusing  it,  It.  IIG. 

withdrawing  from,  iy,  87. 
Allo<lisl  propert;,  ii.  47,  GO. 
Allodium,  ii.  1U6. 
Allonitnce  of  ftvnehiBe,  iii.  268. 

panlonB,  iv.  401,  402. 

vriu  of  error,  iT.  3!f2, 

to  bankrnpta,  ii.  483. 
AlluTian,  ii.  261. 
Alroansc,  its  aathorit;,  iii.  833. 
Altermion  of  deeds,  ii.  308. 
Amended  bill  in  equity,  iii.  448. 
AmeiKlmenta  at  law,  iiL  407,  iT.  489. 
Amercement,  ii.  app.  19,  iii.  87Q,  iiL  app.  6,  6, 
25,  26,  iv.  379,  428. 

action  for,  iii.  1G9. 
American  colunjes,  i.  108. 
AneeBtor,  ii.  209. 
Ancei<tors,  bow  nutaeroos,  11.  203. 
Ancestr&l  nctionB,  iii.  186. 
Animals,  larcenif  of,  It.  28S. 

property  in,  ii.  5. 
AniKiHi  /tirandi,  iT.  280,  232. 

rnertmdi,  ii.  892. 
Annual  parliamenta,  i.  183. 
Aonuities,  ii.  40. 

for  lives,  ii.  4GI. 
Annulum  el  bamlum,  inTtetitore  jwr,  i.  878. 
Anauii  luclui.  i.  456. 
Answer  in  cbancerj,  iii.  440. 
Anewer  upon  oalb,  iii.  100. 
Ancient,  demesne,  i.  ^6,  U.  99. 
Apostasy,  iv.  43. 
Apparel,  exeesa  in.  It.  171. 
Apparent,  btir,  ii.  208. 

right  iif  posMMiion,  ii.  1S)6. 
Appeal  by  approvers,  iv.  330. 

how  differing  from  writ  of  error,  iii.  485. 

ofaraon,  iv.  814. 
dentil,  iv.  SI4,  424. 
felony,  iv.  314. 

trei».on,'ib. 
prosecution  by,  iv.  812,  424. 

Rome,  iv.  l'l6,  4:;i. 
Appeiirance  to  actiouB.  iii.  290. 

day  of  the  term,  or  return,  iii.  276. 
Appellee  on  approvement.  It.  83U. 
Appendant,  advowson,  ij.  22. 


Apprnisement,  commUaion  of,  ii 
Apprentice- fee,  duly  on,  i.  824. 

Apprentices,  i.  4'.'6,  427,  iv.  10!! 
Apprtnticii  ad  Ugtm,  iii.  27. 
Approprifltions,  i.  3S4. 


ApproTement  tn  Many  and  tmairili.  W.  S2). 

uf  commons,  ii.  84,  iiL  2ia 
Approvera,  it.  830.  • 

compelling  prisoner!  to  become.  It.  128. 
Appurtenant  oummon,  iL  88. 
Arbitrary  conaeermtioos  of  tittiea,  L  113,  iL  21. 
ArbilratioD,  iii.  18. 
Arebbishop,  i.  166,  877. 
Archdeacon,  i.  888. 

his  court,  iii.  64. 
Arebdeaconry,  L  112. 
Arches  conrt,  iiL  64. 

dean  of,  iii.  66. 
Arfopagm.  conn  of,  iJL  866, 1*.  lOB,  848. 
Ariatocncy,  i.  49. 
Armed,  being  unomully,  It.  lU. 
Armies,  i.  262. 

standiDg,  i.  414,  if.  419,  48B,  441. 
Armorial  enaigna,  ii.  428,  iii.  IOC 
Armoar,  fto.,  embeailing  th«  kia|'a,  W.  IDL 

BUtutes  of,  i.  411. 
Arms  and  ammunition,  expoctlag  thaa  L  26fc 

right  of  having,  1.  148. 
Arraignment,  iv.  822,  app.  I. 

incidents  to,  iv.  824. 
Array,  challenge  to,  iii.  869^  It,  SU. 

oommissionof,  i.  411. 
Arrest  of  judgment,  Iii.  898,  app.  11,  ir.  KL 

of  peisons,  ilL  268,  iv.  289. 

seamen  and  soldien,  L  421. 
Arson,  iT.  220. 

appeal  of,  ir.  814. 
Articles  of  the  naTy,  L  420, 

war,  1.  415. 
Artificers,  i.  407. 

residing  abmad.  It.  160". 

transporting  them,  It,  160*. 
A;  Roman  diTisiona  of,  ii.  ttti. 
Ascendants  exclnded  trtaa  inlmlllig,  IL  310. 
Asportation,  It.  381. 
Asaanit,  iii.  120,  iv.  146,  SIC. 

ooBts  in  action  for,  iiL  401. 
Assembly  of  estates,  L  147. 

riotous  or  unlawhil,  iv.  146. 
Att<mu  palrii,  dower  tz,  11.  182. 
AsseaamentB,  L  812. 
Assets,  ii.  510. 

by  descent,  or  real,  IL  244,  SOS;  MO. 

penonal,  ii.  610. 
Assignees  of  bankrupt,  11.  480. 
Assignment  of  banknipf  a  aflacrt^  iL  4BL 

of  ebose  in  action,  li.  442. 

dower,  ii.  185. 

BiTOrs,  iU.  app.  24. 

eaUte,  ii.  626. 

reversions,  iii.  168. 
Assigni,  ii.  269. 
A8siI^  ceniEeata  of,  lu.  889, 

commisiiion  of,  iii.  60^  it.  S69,  OL 

court  of,  ill.  68. 

general,  L  146. 

grand,  iii.  841,  861,  app.  K,  It.  422. 

JuRticea  of,  iii.  69,  iv.  269. 
killing  them.  It.  64. 

of  arms,  L  411,1160. 
bread,  breaking.  It.  ItB. 

rent  of,  ii.  42. 

turned  into  ■  JviT,  ilL  40& 

writ  of,  iU.  184,  IV.  422. 
Aeaodatios,  writ  <<  UL  60. 
Aasumpsit,  wpnm,  tU.  1S8L 
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Aft»nmp«it,  implied,  iii.  169. 
Assormnces,  common,  ii.  294. 

eoTeDAnt  for  farther,  ii.  aplp.  11. 
Athelinfc,  i.  199. 
Attachment  against  witneeaes,  iiL  869. 

for  contempts,  ir.  283. 

in  chancer  J,  iii.  448,  444. 
with  proclamAtioD,  iii.  444. 

writ  of,  iii.  280,  app.  18. 
Attachments,  court  of,  iii.  71. 
Attainder,  ii.  251,  ir.  880. 

act  of,  ir.  259. 
Attaint,  f^rand  jury  in,  iii.  851,  404. 

writ  of,  iii.  402,  iv.  8(il. 
Atuintcd  person?,  ii.  290,  iT.  880. 
Attempt  to  rob,  it.  242. 

to  steal  fish,  it.  236. 
AttesUiion  of  deeds,  ii.  807,  app.  1,  8,  12,  18. 

deri-es.  ii.  376. 
AttomcT  at  law,  iii.  25. 

action  against,  iii.  165. 
Attomej-general,  iii.  27. 

infonnaUon  by,  iii.  261,  427,  it.  808. 
Attomej,  warrant  of,  to  confess  Judgment,  iii. 

897. 
Attornment,  ii.  72,  288,  290. 
Auhainr,  droit  df,  i.  372,  378. 
Audita  querela,  writ  of,  iii.  405. 
Auditors  in  account,  iii.  164. 
Armum,  ii.  424. 
Averment,  iii.  .'iOO,  313,  iv.  840. 
Aufrtnentfiiion  of  Ticarages  and  curacies,  i.  888. 
Aui'i  rf'ji<i,  (ir  r^(/M,  iii.  38,  ir.  416,  422. 
Auln.n^or,  i.  27'). 
Afowry.  iii.  l.'>0. 
Aurum  rf'jtnx,  i.  221. 
Aufrr  dr'  if,  ii.    177. 
Au!frr\.t!t  anjuif,  iv.  335. 

aft'iinf,  iv.  .'J;JH. 

ro/ii;r'.  ih. 
Auf^r  rir,  tonant  pur,  ii.  120. 
.\uthorifiej*  in  law,  i.  72. 
\wiird.  iii.   Un 
A^U.  writ  of,  iii.  186. 

Il*<rhf!«>r,  knight,  i.  404. 
I'.tokjijc  warrant-*,  iv.  291. 
iiiii  a':m.vo.  iii.  2'M). 

\>*']<'Mr.  iii.  2'.«1. 

c   muj    II,  iii.  L'S7. 

ex'*'-,''*Mij5  t(»,  iii.  201, 

M  « --iv.«.  i.  l.i.').  iv.  207. 

in  cr.iijinril  ca-e*',  iv.  297. 

in  rrr    r.  iii.    410*. 

ja»t:f.  icj^  or  perfecting,  iii.  291. 

P'fii-irij.   jr.   'J07. 

•  j>«Hl:il.    11  i     ■JH7.  iipp,    10. 

t.ikin^  ifi-uffi<'i«'nt,  iv.  207. 

t..  th«'  ;i''(wn.  iii.  200. 

(..  ?*hi'riff.   ill.  200. 
I'.i;:  iM.«  Mr  n..t.  who,  iv.  207,  298,  299. 
iWil-K.  n  i.  iii.  '2'M),  app.  10. 

Bill  iff-,  i.  ;;t.'..  4-J7. 

(.f  hunlrtvN.  i.  116.  345. 
Hi.liwj.  k.  i.  ;U4.  ii.  38. 
Ii»  Ini-nt.  ii.  :iO«;,  4'»1. 
Hill  pirce.  iii.  201,  spp.  20. 
UaIIoI  for  jurors,  iii.  358. 
Biin^'irn,  iv.  280. 
hanishmeot,  i.  137,  ir.  377,  401. 
Bank,  i.  328. 


Bank,  misbehaTioor  of  iti  ofie«i,  It. 
Bankrupt,  ii.  471,  iT.  481,  486. 
Bankruptcy,  it  285,  471. 

cogniiance  of,  iii.  429. 

fraudulent,  iv.  166. 
Banneret,  knight,  L  40i. 
Banns,  i.  489. 
Bar  of  dower,  ii.  186. 

plea  in,  iii.  806,  ir.  885,  S96. 

trial  at,  iii.  852,  ir.  851. 
Bargain  and  sale  of  lands,  IL  888,  npw  S. 
Bargemaster,  notion  against,  iiL  1661 
Baron,  i.  898. 

and  feme,  i.  488. 
Baronet,  i.  408. 
Baronies  of  bishops,  L  166. 
Barretry,  ir.  184. 
Barristers,  L  28,  iU.  26. 
Base  fees,  ii.  109. 

serrices,  ii.  61. 

tenants,  ii.  148. 
Bastard,  i.  464. 

administratioo  to,  iL  606. 

concealment  of  its  dsath,  ir.  198,  858. 

ci^,  ii.  248. 

incapacity  of,  i.  468. 

maintenance  of,  i.  467. 

punishment  for  having,  {▼.  65. 
Bath,  knight  of  the,  i.  40iB. 
Battel,  trial  by,  iiL  887,  app.  8,  !▼.  848»  418^ 

422,  424. 
Battery,  iii.  120,  ir.  216. 

inspection  of,  iiL  888. 

of  a  clergyman,  iv.  217. 
servant,  iii.  142. 
Bawdy-houses,  iv.  29,  64,  167. 
Beaconage,  suit  for,  iii.  108. 
Beacons,  i.  264. 

Behaviour,  good  security  for,  It.  261,  268,  488. 
Beheading,  iv.  92,  876. 
Benefices,  iv.  107. 

Benefit  of  clergy,  iv.  833,  866,  418,  428,  441. 
Benevolence,  compulsive,  i.  140,  iv.  488. 
Berwick,  i.  99. 

part  of  England,  ib. 
BftayU,  writ  of,  iii.  186. 
Bigamy,  iv.  163. 
Bill  for  patents,  &c.,  iL  846. 

in  equity,  iii.  442. 
parliament,  i.  181. 
how  passed,  ib. 

of  exceptions,  iii.  372. 
exchange,  ii.  466. 
indictment,  iv.  802. 
Middlesex,  iii.  285,  app.  18. 
privilege,  iii.  289. 
rights,  i.  128,  iv.  440. 

or  note,  forging,  iv.  247,  249. 
stealing,  iv.  284. 
Bdla  rrra,  iv.  306. 
Bishop,  i.  155,  377,  401. 

certificate  of,  iii.  835. 

not  electing  or  oonseomtinf,  ir.  116. 

right  of.  to  try  or  be  tried,  ns  a  pMT,  L  401, 
iv.  264,  265. 
Bishoprics,  nomination  to,  L  878,  It.  108,  115, 

415,  480. 
Bissextile  year,  ii.  140. 
Black  act,  iii.  161,  iv.  144,  207,  286,  845. 

lead,  stealing  of,  iv.  284. 

maUe,  iL  48,  iv.  244. 
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Blanch  rent,  ii.  48. 
Blasphemy,  iy.  59. 
Blenoh-holding,  ii.  48. 
Blood  corrupted,  ii.  251,  It.  888. 

inheritable,  ii.  246. 

of  the  first  purchaser,  ii.  220. 

restitution  in,  ir.  402. 

royal,  i.  225. 

whole  and  half,  ii.  227. 
Body  corporate,  i.  467. 

how  protected,  i.  184. 

politic,  i.  467. 
Boiling  to  death,  ir.  196. 
Bona  notabiliOj  ii.  509. 

vaeantiat  i.  299. 
Bond,  ii.  840,  app.  18,  iii.  app.  19,  iT.  442. 

of  arbitration,  iii.  16. 
tenants,  ii.  148. 
Bono  et  malOf  writ  de,  iv.  270. 
Book  of  rates,  i.  816. 
Book-land,  ii.  90. 
Books  and  papers,  production  of,  iii.  882. 

popish,  importing  or  selling  them,  iy.  115. 
Borough,  i.  115,  ii.  82. 

courts,  iii.  80. 

English,  i.  75,  ii.  88. 
Borrowing,  ii.  458. 
Borsholder,  i.  115,  856,  It.  418. 
Botes,  ii.  85. 
Bottomry,  ii.  457. 
Bound  bailiffs,  i.  845. 
Bounties  on  exportation,  i.  815. 
Bordeaux,  mayor  of,  his  certificate,  iiL  884. 
Bracton,  i.  72,  iT.  425. 
Breach  of  close,  iii.  209. 

covenant,  iii.  156. 

duty,  action  for,  iii.  165. 

peace,  iv.  142. 

pound,  iii.  146. 

prison.  It.  180. 
Brehon  law  in  Ireland,  i.  100,  It.  818. 
Brevia  ttstata^  ii.  307. 
Bribery  in  elections,  i.  179. 

magistrates,  iv.  189. 
Bridges,  i.  357,  ir.  424. 

annoyances  in,  iv.  167. 

destroying,  iv.  243. 
British  constitution,  i.  50. 

islands,  i.  105. 
Britons,  antient,  their  laws,  i.  68,  iT.  408. 
Britton,  i.  72,  iii.  408,  iv.  427. 
Brooke,  i.  72. 
Brothels,  frequenting,  It.  64. 

keeping,  iv.  29,  6^  167. 
Bubbles,  iv.  117. 
Buggery,  iv.  215. 
BuUes,  papal,  iv.  106,  110. 
Burgage,  tenure  in,  ii.  82,  iv.  419. 
Burgesses  in  parliament,  their  election,  i.  178. 
Burjjiary,  iv.  223. 
Burial  charges,  ii.  508. 

of  felode  «,  iv.  100. 
Burning  in  the  cheek,  iv.  99,  870,  377. 

in  the  hand,  iv.  8(i7,  809,  370,  872,  877,  app.  4. 

malicious,  iv.  244,  245,  246. 

the  king's  ships,  &c.,  iv.  102. 

to  death,  iv.  93,  204,  216,  222,  376,  408. 
Butlerage,  i.  315. 
By-laws,  i.  475. 

action  on,  iii.  160. 
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Calais,  eaptidn  of,  his  oertificftte,  UL  884. 
Calendar  of  priaonen,  iT.  408. 
Calling  the  plaintiff,  iu.  876. 
CanceUing  deeds,  iL  809. 

letters-patent,  iiL  47,  48. 

wills,  ii.  502. 
Canonical  obedience.  It.  106,  112,  208. 

purgation,  iii.  842,  It.  868. 
Canon  law,  i.  14, 19,  79,  82,  88,  It.  421,  422. 
Canons  of  a  ohnroh,  i.  8)88. 

of  inheritance,  ii  208. 
1608,  i.  88. 
Capacity  of  gnllt.  It.  20. 

to  purchase  or  eonTej,  IL  290. 
Capias  ad  audittuhan  /uiUeiumf  It.  876. 

reipondendum,  iii.  281,  app.  14,  It.  818,  429, 

app.  8. 
tatiM/adendum,  iii.  160,  414,  app.  26. 

in  vithemam,  iiL  129,  149,  418. 

pro  fine,  iii.  898. 

utlagatum^  iii.  284,  app.  17,  It.  820l 
Capiatur,  judgment  fitod^  iii.  S98,  app.  12. 
Capita^  distribution  per^  ii.  517. 

succession  per^  ii.  218. 
Capital  punishment,  iT.  9,  18,  286*,  876,  411, 

441. 
Capite,  tenants  m,  ii.  60. 
Caption  of  indictment,  It.  851,  app.  1. 
Captives,  ii.  402. 
Captures  at  sea,  ii.  401. 
Caput  lupinum,  iv.  820. 
Carnal  knowledge  of  infants.  It.  212. 
Carrier,  action  against,  iii.  166. 
Cart-bote,  ii.  85. 
Case,  action  on,  iiL  52,  122,  it.  442. 

reserved  at  niri  priut,  iU.  878. 

stated  out  of  ehaneery,  iii.  468. 
Castigatory  for  scolds,  it.  168. 
Castration,  It.  206. 
Casu  contimilif  writ  in,  iii.  61. 

provito,  writ  of  entry  in,  iiL  188. 
Casual  ejector,  iii.  202,  app.  7. 
Cattle,  malicious  killing  or  maiming.  It.  244. 24& 

owner  answerable  for,  iii.  164,  211,  iT.  197. 
Caveat,  iii.  98.  246. 
Causa  matrimonii  prmloaUif  writ  of  entry,  IiL 

188. 
Cause,  challenge  for.  It.  868. 
Causes  of  demurrer,  iiL  815,  app.  24. 
Centenarius,  L  116. 
Centeni,  i.  117,  iiL  85. 
Centumviri,  iii.  815. 
Cepi  corpus,  iii.  288,  app.  16,  18^  10. 
Certificate  for  costs,  iii.  214. 

into  chancery,  iii.  458. 

of  assise,  iii.  889. 

of  bankrupt,  ii.  482. 
poor,  i.  864. 

trial  by,  iii.  888. 
Crrtiorari  facias,  iv.  262,  266,  272,  820,  82L 
Cesfavit,  writ  of,  III.  282. 
Cfsaio  bonorum,  IL  478,  488. 
Cession  of  a  benefice,  L  892. 
Cestui  que  trust,  IL  828. 
vie,  ii.  123. 
use,  ii.  828. 
Chains,  hanging  in,  It.  202. 
Challenge  of  jury,  Ui.  869,  It:  862 

to  fight,  iT.  160. 
Chamberlain,  lord  gtmltf  UL  88. 
Champerty,  It.  186. 
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ChampiooB  in  trial  by  battel,  ill.  889,  app.  4. 

Chane«,  ir.  26. 

Chancellor,  hit  name  and  office,  liL  47. 

lord,  iii.  88,  47. 

kilUng  him,  it,  84. 

of  a  diooeM,  i.  882. 
the  doebj  of  Lancaster,  ilL  78. 
exeheqaer,  iii.  45. 
Qnirersity,  his  court,  ilL  88. 
Cbance-medlej,  iT.  184. 
Chancery,  court  of,  iii.  47,  ir.  486. 
Chapters,  i.  882. 
Charge  to  grand  jury,  iv.  808. 
ChariUble  uses,  ii.  278,  876. 
commission  of,  iii.  428. 
Chanties,  cognixance  of,  iii  427. 

informations  for,  ib. 
Charter,  ii.  296. 
Charter  of  the  king,  ii.  846. 
Charter»goTemmentii  in  America,  i.  109. 
Chartcr-land,  ii.  90. 
Chase,  U.  38,  416,  iv.  415. 

beasts  of,  ii.  38,  415. 
Chastity,  homicide  in  defence  of.  It.  181. 
Chattels,  ii.  885. 

personal,  ii.  887. 

real,  H  386. 
Chaud-mediey,  ir.  184. 
Cheat,  action  ag&inst,  iii.  165*. 
Cheating,  \r.  159. 

ftt  play.  iv.  178. 
Cheek,  buminK  in,  ir.  99,  370,  377. 
Chester,  county  palatine  of,  i.  117. 

c«'Urt«  of.  iii.  78. 
CheTisance,  ii.  474. 

Chicljele,  archbinliop,  vindicated,  iv.  118. 
Chief  baron  of  the  excheijuer,  iii.  45. 

justice*,  iii.  41. 

ju»*ticiary  of  England,  iii.  38,  iv.  416. 

rents,  ii.  42. 

tenants  in,  ii.  CO. 
Children,  duties  of.  i.  453. 

evidence  of.  iv.  214. 
Chirogmph,  ii.  '2*M'>. 

of  a  6ne,  ii.  app.  15. 
Chivalry,  court  of,  iii.  68,  iv.  2C8. 
its  jurif*<Jicti(»n,  iii.  103,  iv.  208. 

gTiardian  in,  i.  402. 

tenure  in,  ii.  02. 
Cho4f  in  action,  ii.  o07. 

how  a«>«igiied.  ii.  442,  iv.  441. 

po«^e!»«ion,  ii.  oHO. 
rhri-tian  courts  iii.  04. 
Christianity,  offences  H((ain«*t,  iv.  43. 

part  of  the  laws  of  England,  iv.  59. 
Church,  burphiry  in,  iv.  224. 

larceny  in,  iv.  240. 

marriage  in,  i.  A'-VK 

<'ffenc«'»  again*<t,  iv.  50, 

'.r  churchyard,  affrays  in,  iv.  140. 

rate,  i.  3^»'',,  iii.  «rj. 

repair"*  f>f.  iii.  92. 
rh'irchwardens,  i.  304. 
r.ri'i'ie  ports,  court*  of,  iii.  79. 
Circuit-,  iii.  59,  iv.  422,  424. 
t'lr«*um"*tantial  evidence,  iii.  371. 
<\tation,  iii.  KM). 

ritixens  in  parliament,  their  electors,  i.  173. 
C.tv.  i.  115. 
Civil  corporations,  i.  470. 

death,  ii.  121. 


CiTil  iiOviea,  iii  2. 

Uw,  i.  14,  19,  79,  81,  88,  !▼.  421,  4S1 
its  study  forbidden,  L  19. 

liberty,  i.  6,  126,  261. 

list,  L  882,  It.  440. 

state,  i.  896. 

subjection.  It.  28. 
Clarendon,  eonttitatioM  o(  !▼.  422. 
Clautum  fngit,  iiL  209. 
Clearing  contempts  in  ehaaoary,  fiL  i4ft. 
Clementine  eonalitatiooi,  L  82. 
Clergy,  i.  876. 

arerse  to  the  common  law,  L  19,  20. 

benefit  of,  ir.  888,  866,  418,  429,  i4L 

pie*  of,  ir.  888. 

prayer  of,  !▼.  app.  4. 
Clergymen,  beating  then.  It.  217. 
Clerical  habit  and  tonrar*,  !▼.  80ft. 
CUrieo  admiUmdo,  writ  lik,  iii.  412. 
Clerk  in  office,  L  17. 

in  orders,  L  888,  It.  807. 

of  the  market,  hia  eooH,  It.  276. 
peace,  ir.  272. 
CUenta,  iiL  28. 
Clipping  the  coin.  It.  90. 
Clothes,  maliciotts  deetn^ng  of,  ir.  244. 
Clocks,  when  introduced,  iii  4ia 
Close,  breach  of,  iiL  200. 

rolls,  IL  846. 

writs,  ib. 
Cloth,  stealing,  from  the  tenters,  {▼.  288. 
Coal-mines,  setting  fire  to,  ir.  246. 
Coat-armour,  ii.  806,  iiL  106 
Code  of  Justinian,  L  81. 

Theodosius,  L  81. 
Codicil,  ii.  500. 
Cognati,  ii.235. 

Cognisance,  claim  of,  iiL  298,  It.  278. 
Cognisance  dt  droit,  coais  etc,  &c.,  fine  sir,  u. 
852. 

d<  droit  tantum,  fine  mr,  iL  858. 

in  replevin,  iii.  150. 

of  pleas,  ii.  38. 
wrongs,  iii.  86. 
Cognixee  of  a  fine,  IL  851,  iiL  167. 

recognizance,  ii.  841. 
Cognitor  of  a  fine,  ii.  850,  iiL  167. 

recognizance,  iL  841. 
Cognovit  actionem^  iii.  804,  897. 
Coin,  faNifying,  &c.,  iv.  84,  88,  90,  98,  120. 

felonies  and  misdemeanours  relating  In,  It. 
98. 

treasons  relating  to,  iv.  84,  88,  90. 
Coin  ft  ge,  instruments  of,  treaaoA  relatie*  In,  It. 
90. 

right  of.  i.  277. 
Coke,  Sir  Edward.  L  72,  78. 
Collateral  consanguinity,  ii.  204. 

dcHcent,  ii.  220. 

is-^ue,  iv.  3'.Hi,  app.  5. 

warrantr,  ii.  801. 
CoUtttto  boHontm^  ii.  517. 
I  Collation  to  a  benefice,  L  890. 
Collative  advowsons,  ii.  22. 
Coilecting  the  goods  of  the  deceased,  IL  610. 
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Dissection  of  murderers,  It.  202,  876,  app.  4. 
Disseisio,  ii.  195,  iii.  169. 

at  the  party's  election,  iii.  170,  171. 

warranty  commencing  by,  ii.  802. 

writ  of  entry  *wr,  iii.  188. 
Di9»enters,  Protestant,  iv.  68. 
Di9*.>luiion  of  parliament,  i.  188. 
Viitrer-s  ii.  41.  42,  48,  402,  iii.  6,  7. 

exce-i^ive,  iii.  12. 

illegal,  for  crown  debts,  iv.  428. 

infinite,  iii.  281,  280,  ir.  285,  818. 

sale  of.  iii.  14. 

pccon<l.  iii.  12. 
Di«trihation  of  intestate's  effects,   ii.  616,  It. 

4«»8.  424,  489. 
Dutrtnga*  in  chancery,  iii.  446. 
detinue,  iii.  413. 

jurntorfn.  iii.  854. 

to  romp*'l  appearance,  iii.  280,  app.  14. 
Di^turhanco,  iii.  28<». 

of  common,  iii.  287. 
franchi-ses,  iii.  28*). 
patronage,  iii,  242. 
religious  assemblies,  ir.  54. 
leniire,  iii.  242. 
wav«,  iii.  241. 
Di^turht-r.   ii.  27H. 

DiTer-ity  of  per?«on,  plea  of,  ir.  396. 
Ihriiend  of  bankrupt's  effects,  ii.  487. 
Dirine  Inw,  i.  42. 

l>.Tin*»  riirlit  of  kings,  i.  191,  iv.  436. 
tithe",  ii.  2'>. 

p^rtice,  tenure  by,  ii.  102. 
Dirorce,  i.  440,  iii.  94. 
Do,  ut  d^A,  ii.  444. 
f'lrvu,  ii.  44'). 
I»or.ju#i  of  ju<igraent,  ii.  'ill,  iii.  897. 
D'>ctrin»*«,  illegal,  aj*scrting  or  publishing,  I.  160, 

JHW,  -J  1 7.  iT.  91,  IMi,  128. 
I»<>g.  currying,  it.  128. 
D  »iri.  stealing  them,  ir.  28.')». 

<fto  ,  owner  an*iwcrahle  for,  iii.  154. 
I)  .me- hook  of  .\lfred.  i.  t'»4.  ir.  411. 
Dome»day-J>ook,  ii.  49,  99,  iii.  381. 
I>«iniinion,  ii.  1. 

Domtttr  naturm,  animals,  ii.  390. 
Ihnatto  mortu  catua^  ii.  514. 


DonatiTe  adfowtons,  iL  28. 

Dons,  front,  €t  tmim,  in*  «ir,  tt.  168. 

Dimu,  atatato  it,  iL  112. 

Dooble  fine,  ii.  868. 

plea,  iU.  808. 

Tonohar,  iL  app.  17. 
Dowager,  prinoMt,  W.  81. 

qnaen,  L  224,  It.  81. 
Dower,  iL  129,  It.  424. 

ad  omHum  eedstm,  IL  182. 

aimgnment  of,  iL  186. 

bar  of,  iL  186. 

by  common  law,  iL  182. 
onatom,  ib. 

deUpUu  bdU,  ib. 

ex  asMfuuptris,  iL  188. 

jottioea  of,  iU.  69. 

mde  mika  kabet,  writ  of,  UL  188. 

writ  of  right  of;  UL  188,  194. 
Draaght  for  mooey,  IL  467. 
DrawtMMka,  L  816. 
Drawing  to  the  gallowa,  It.  92»  878. 
DraU  draii,  iL  199. 
Dmida,  their  eoatoma,  L  68,  ir.  i08L 
DmnkeoDesa,  iT.  26,  64. 
Dnchy-eoort  of  Lancaster,  UL  78. 
Dncklng-atool,  !▼.  169,  877. 
Duel,  i¥.  146,  186,  199. 
Dnea,  eooleaiaatical,  noo-ptjMMi  o(  IB.  88. 
Dukes,  L  897,  409. 
Dum  fuU  intra  mtatem,  writ  of,  iiL  188. 

non  compos  mentis,  writ  of,  ib. 
Duodecima  manus,  iii.  848. 
Duplex  querela,  iii.  247. 
Dupltcatio,  iii.  810. 
Duplicity  in  pleading,  iU.  806,  811. 
Durante  absentia,  administration,  iL  608. 

minore  mtate,  adminiatratioo,  ib. 
Duress,  ii.  292. 

of  imprisonment,  L  181,  186. 

per  minas,  \.  131,  ir.  80. 
Durham,  county  palatine  of,  L  117. 

courts  of,  iii.  78. 
Duties  of  persons,  i.  128. 

of  the  king,  i.  283. 
Dwelling-hoose,  it.  224. 

Ealdormen,  i.  898. 

Ear,  loss  of,  it.  146,  168,  169*,  206,  247,  877. 

Earl.  i.  117,  398. 

marshal,  his  ooort,  IU.  68,  It.  268 
Earnest,  ii.  447. 
Kat  inde  sine  die,  iii.  816,  899. 
EaTcsdroppers,  iv.  168. 
Ecclesiastical  corporationa,  L  470. 
courts,  iii.  61. 

their  cognisance,  UL  87,  It.  276,  426. 

when  separated  fh>m  the  eiril,  UL  82,  It. 
415,  421. 
Education  of  children,  L  460. 
Edgar,  king,  his  laws,  i.  66,  It.  412. 
Edward  the  ConfeaM>r,  hia  lawa,  L  66,  It.  412» 

420. 
Egyptians,  It.  166. 
Kjeetione  jirmse,  writ  of,  UL  199. 
Ejectment,  action  of,  iU.  199,  app.  7,  It.  441. 
Election  of  bUhopa,  L  877,  iT.  116,  421. 

magistratea,  L  840,  iT.  418,  427. 

members  of  parliament,  L  170,  177. 

Scots  peera,  L  168,  iT.  117. 
EleetiTe  monarehy,  L  192,  It.  418. 
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EleemosTnarj  corporations,  i.  471. 
MeffU,  estate  by,  ii.  161. 

writ  of,  iii.  418,  It.  426. 
Elisors,  iii.  855. 
Eloignment,  iii.  129,  149. 
Elopement,  i.  442,  ii.  130. 
Ely,  courts  of,  iii.  78. 

isle  of,  i.  120. 
Embargo,  i.  270. 
Embassadors,  i.  258. 

killing  them,  ir.  85. 

Tiolation  of  their  priTileges,  ir.  70,  441. 
Emblements,  ii.  122,  145,  403. 
Embowelling  aliTe,  It.  02,  370. 
Embracery,  ir.  140. 
Emperor,  his  authority,  i.  242. 
£mphyteu«u,  iii.  232. 
Empson  and  Dudley,  it.  810. 
Enabling  statute  of  leases,  ii.  819. 
Enclosure,  disseisin,  by,  iii.  170. 
Endowment  of  yicarages,  i.  387. 

widows,  ii.  185. 
Enemies,  i.  257,  iT.  88. 
'^         goods,  ii.  401. 
England,  i.  111. 
EntfleacherUf  iT.  196. 

English,  law  proceedings  in,  iii.  822,  !▼.  441. 
Engrossing,  iy.  160. 
Enlarger  Fettate,  ii.  824. 
Enlarging  statute,  i.  87. 
Enquiry,  writ  of,  iii.  398. 
Enseinty  ii.  160. 
EnUils,  ii.  112,  It.  427,  481. 
Entries,  books  of,  iii.  271. 
Entry,  iii.  5,  174. 

forcible,  iii.  170,  ir.  148. 

on  lands,  ii.  312. 

tolled  by  descent,  iii.  176,  177. 

writ  of,  iii.  180,  ii.  app.  17. 
Equity,  i.  61,  91,  ui.  50,  429. 

and  law,   courts  of,   how  distinguished,  iii. 
420,  430.  iT.  442. 

courts,  history  of,  iii.  50,  iT.  430. 
practice  of,  iii.  442. 

of  redemption,  ii.  150. 
statutes,  iii.  431. 

reserTcd,  iii.  458. 

side  of  the  chancery,  iii.  50. 
exchequer,  iii.  45. 
Eriach,  It.  313. 
Error,  costs  in,  iii.  400,  410*,  app.  25. 

writ  of,  iii.  407,  app.  21,  iv.  301. 

where  prosecuted,  iii.  410*,  411*,  it.  891. 
Escape,  iii.  200,  415,  iT.  120. 

action  for,  iii.  1G5. 

assisting  in,  iv.  131. 
Escheat,  i.  303,  ii.  11,  72,  89,  244,  It.  888,  418, 
418. 

writ  of,  iii.  194. 
Escrow,  ii.  307. 
Escuage,  ii.  74,  It.  422. 
Esplees,  ii.  app.  18,  iii.  app.  8. 
Esquire,  i.  406. 
Essoign,  iii.  277. 

day  of  the  term,  iii.  278. 
Estate  in  lands,  ii.  103. 
Estates  of  the  kingdom,  i.  155. 
Estoppel,  ii.  205,  iii.  308. 
Ettoveriit  habendit,  writ  de,  i.  441. 
^toTcrs  of  a  wife,  ib. 

common  of,  iL  85. 
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Estrays,  i.  297,  ii.  14. 

Estreat  of  recogniiance,  &e.,  !▼.  26S. 

Estrepement,  writ  of,  iiL  226. 

ETidence,  iii.  867,  It.  866. 

Ex  officio  informations,  iT.  808. 

Ex  pott  faeio  laws,  I.  46. 

Examination  in  ohanoerj,  iiL  440. 

of  bankrupt,  ii.  481. 
prisoners.  It.  296. 
witnesses,  iii.  872. 

trial  by,  iii.  831. 
Exeeptio,  iii.  810. 
Exceptions,  bill  of,  iii.  872. 

to  answer  in  ebancery,  iii.  448. 
Exchange,  bill  of,  ii.  466. 

deed  of,  ii.  828. 

of  goods  and  ohattclt,  iL  446. 
lands,  ii.  828. 
Exchequer  chamber,  court  of,  iit  56L 

court  of,  iii.  44. 

receipt  of,  ib. 
Excise,  i.  818. 

hereditary,  i.  289. 

offences  against,  how  triad,  It.  281. 
Exclusion-bill,  i.  210. 
Excommunication,  iii.  101. 
Excommunicato  capiendo^  writ  de^  iii.  lUSi. 

dtliberando,  writ  dcy  ib. 
Excusable  homicide,  iT.  182. 
Executed  contract,  ii.  448. 

estate,  ii.  168. 

fine,  ii.  858. 

remainder,  ii.  168. 
Execution,  ciril,  iii.  412,  app.  26. 

criminal,  iT.  408. 
award  of.  It.  268,  408,  app.  6. 
plea  in  bar  of,  iT.  896. 
precept  of,  iT.  408. 
role  for,  iT.  404. 

Tarying  from  jodgment,  It.  179,  404 
warrant  of.  It.  404,  app.  6b 
writ  of.  It.  408,  app.  7. 

of  dcTiscs,  ii.  876. 
uses,  ii.  838. 

process  of,  iii.  279,  412. 
ExecutiTC  power,  L  190. 
Executor,  ii.  608. 

de  ton  tortj  ii.  607. 

of  executor,  ii.  606. 
his  own  wrong,  ii.  607. 
Executory  contract,  iL  443. 

dcrise,  u.  178,  884. 

estate,  ii.  168. 

remainder,  ii.  169. 
Exemplification,  il.  app.  17. 
Exemptions  from  tithes,  ii.  28. 
Exigent,  writ  of,  iii.  288,  iT.  819. 
Exiffi  faciat,  writ  of,  iii.  288,  app.  IS,  It.  81 
Exile,  i.  187,  it.  877. 
Expectancy,  estates  in,  ii.  168. 
Expenses  of  prosccntion.  It.  862. 

witnesses,  iii.  869,  It.  862. 
Exportation  of  wool,  4c.,  It.  154,  428. 
Express  coi\||ition,  ii.  164. 

contract,  li.  448,  iiL  164. 

malice.  It.  198. 

warranty,  ii.  801. 
Extendi  /adaSt  iii.  420l 
Extent,  writ  cf,  ib. 
Extinguishment  of  MtatM,  iL  8S& 
Extortion,  It.  141. 
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parochial  pUo«8,  i.  114. 

iM,  i.  283. 

rmgants,  i.  82. 

•atting  ont^  iv.  206,  207. 

chief  joBtice  in,  iii.  72. 

ices  in,  iii.  58,  ir.  422,  428. 

lling  them,  iT.  84. 

uS  des,  ii.  446. 
eias,  ii.  444. 

king  de,  I  204,  870,  it.  77. 
,  i.  427. 

!»hip,  cognixahle  in  eqaitj,  iii.  487. 
.  274,  iii.  218. 

mpriHonment,  iii.  127,  It.  218. 
lion  of,  iii.  138. 
ment,  writ  of,  iii.  34,  407. 
»,  iT.  149. 

rn,  action  for,  iii.  Ill,  165. 
ict,  iii.  402,  ir.  140. 
:bts  and  measures,  iT.  159. 
rim^,  ir.  89,  135,  157,  247. 
ing  attainder,  iv.  390. 
,  IT.  84,  88,  90,  98. 
ment,  iT.  390. 
good  or  ill,  IT.  256,  299. 
ii.  318. 

*,  common,  action  against,  iii.  165. 
',  challenge  to,  iii.  363. 
i.  3*w;. 

of,  ii.  4.'>.  r)3,  80. 
>uttinff  in,  iv.  l!42. 

4.'».  In4,  km;. 
■  a  fe»',  ii.  'A'-\4. 
•^ift•*tical,  iii.  90. 
-rt-nt,  ii.  4.3. 
W.  ii.  IHJ.  app.  1,  C. 
ii.  1 1'J.  ftpp.  ♦). 
I  counsel,  iii.  'J><. 
1  i-sue,  iii,  A't'2. 
»',  ii.  Vyj,  iv.  189. 

ii.  vy.*. 

w*  h'-mioido,  iv.  188. 
.  ii.  L'^t.  iv.  94. 
al  cf.  iv.  :il4. 
KUtjdinjt  of.  iv.  1.14. 
n*i<»i»  of.  iv.   rjl . 
4jm<'nt  of.  iv.  '.♦8.  210,  222. 
.T.-rt,  i.  442.  ii.  U9l',  497. 
a'-ti'-n**.  iii.  1 1  7. 
r^.  :i.  44.  iv.  418. 
vn^  the  Saxons,  iv.  413. 
»en    received  in  Kngland,  ii.  48,  It.  413, 
41^. 

rnt.  ii.  .'U<>,  app.  1. 
ii.  :;1M. 

:*'i':r,  ftuimal.H,  ii.  390. 
li).  IVJ. 
.It.  ;;«m),  322. 
I.  I'.. 

"TV.  ii.  '.3. 

1  .'ju'vfuum,  ii.  212,  221. 
M'n.  ii.  2I.'). 
'  tnurn,  ii.  .')0,  215. 
>pnufn,  ii.  .')8. 
uiuum,  ii.  21''j. 
num,  ii.  212.  243. 
m,  ii.  212,  221. 
Id  u(  antiquum^  ib. 
nvm,  ii.  243. 
'itrm.  ii.  58. 
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FictioD  in  Uw,  UL  48,  107. 
Fictitious  plaintiir,  It.  184. 
Fidei  commiitumj  ii.  827. 
Fidejuasora,  iii  106,  291. 
Fief,  ii.  45. 

d'haubert,  ii.  62. 
Fieri  /aoM,  writ  of,  ilL  417,  ^p.  S7. 

fed,  iii.  app.  27. 
Fifteenths,  i.  809. 
Filial  portion,  iL  519. 
Final  decre«,  iii  452. 

judgment,  iii.  898. 
Finding  of  indictmantt.  It.  80S. 

things  personal,  iL  9. 
Fine  for  alienation,  iL  71,  89. 
endowmeot,  iL  185. 
misdemeanours.  It.  877,  878. 

in  copjhold,  ii.  98. 

of  lands,  U.  118,  848^  iiL  167,  174,  It.  488, 
429. 
executed,  ii.  858. 

reTersal  of,  when  leriad  of  eoprholilf,  tt.  888^ 
iiL  166» 

tur  done,  granU  et  render^  iL  868. 

coj^nuance  de  droU,  cvmt  «m,  A«.,  tt.  861^ 
app.  14. 
taiUum,  ii.  858. 
ameeseii,  ib. 
Fines  and  forftitorss,  when  graatable,  UL  i68, 

iv.  879. 
Finger,  disabling,  it.  205. 
Fire,  negligence  of,  L  481,  iT.  222. 
Fire-bote,  ii.  85. 
Fire-ordeal,  iv.  342. 
Fire-works,  it.  168. 
Fin*t-fruit«,  i.  284,  ii.  67,  iT.  107. 
Fish,  royal,  i.  223.  290. 

stealing,  in  disguise.  It.  144,  286. 
or  attempting  to  steal.  It.  286. 
Fishery,  common  of,  ii.  34. 

free,  ii.  39,  417.  iT.  424. 

several,  ii.  39. 
Fish-pond,  destroying,  iT.  245. 
Fitiherbert,  i.  72,  iii.  183. 
Fleets,  i.  202,  iv.  419. 
Fleta,  i.  72.  iT.  427. 
Flight,  iT.  :^7. 
Flotsam,  i.  293,  iii.  106. 
Farnus  nautimm,  ii.  458. 
Folk-land,  ii.  IM),  92. 
Foot  of  a  fine,  ii.  851,  app.  15. 
Force,  injuries  with  and  without,  iii.  118. 

when  repellable  by  death.  It.  181. 
Forcible  abduction  and  marriage.  It.  208. 

entry  and  detainer,  iii.  179,  iT.  148. 
Foreclosure,  ii.  159. 
Foreign  bill  of  exchange,  ii.  467. 

coin,  forging  it,  iT.  89,  99,  120. 

county,  indictment  in.  It.  808. 

dominions,  i.  111. 

prince,  pension  from.  It.  122. 

service,  iv.  101. 
Fore'.t,  i.  289,  ii.  14,  38,  414. 

courts,  iii.  71. 

laws,  ii.  416,  iU.  78,  It.  415,  420,  421,  428, 
432,  437. 
Forrsta,  carta  de,  iT.  428,  425. 
Forestaller,  disseisin  bj,  iiL  170. 
Forestalling,  It.  160. 
Foretooth,  striking  out«  It.  206. 
Forfeiture,  i.  299,  iL  158,  267. 
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Forfeiture  for  crimu,  W.  877,  881,  418,  424. 

of  EopTholtU,  ii.  284. 
goodB  and  chatlels,  ii.  420,  n.  ZS6. 
laodB,  ii.  267,  it.  861. 
Forgery,  W.  247. 

FoTgiieDeu  b;  the  protecntor.  It.  364. 
Forma  pauprrit,  lii.  400. 
Formedon,  mit  at,  iii.  101. 
Formi  of  law,  unalterable,  i.  142. 
FoniicatioD,  it.  66. 
For»  and  castloa,  i.  263. 
FortuDe-telleTa,  iT.  62. 
Forty  Jayfl'  court,  iii.  71. 
Fouader  of  a  corporalioo,  L  480. 
Foundlinf-liMpitals,  L  181. 
FranehiN,  ii.  87. 

•tlowanco  of,  iii.  263. 

diatnrbance  of,  iii.  286. 

royal,  i.  303. 

Fruikalmaigi],  ii.  101. 

Fraaked  lettet«,  i.  823. 

Frank-marriage,  ii.  llS. 

>       Frank-pledge,  i.  IIS,  It.  252. 

n  new  of,  iv.  273. 

Frank  teDement,  ii.  104. 
Frank  tenure,  ii.  CI. 
Fraltr  toniaagmntui,  u.  232. 

uterina,.  ib. 
Frond,  oivil,  where  cogniiable,  iii.  431, 43T,  459. 

criminal.  It.  16H. 
Frauds  and  p«rjiuie9,  statute  of,  i.  418,  ii.  101, 

250,  297,  8UC,  387,  842.  364,  376,  448,  4G«, 

600,  501,  515,  iii.  159.  421,  It.  4S9. 
Frandnlont  deeda,  ii.  296. 

deyiBes,  ii.  878. 
Frmnk-frrmt,  ii.  80. 
Free-benuli,  ii.  132. 

fl»fa?T7,  ii.  39,  417. 

serrieuf,  ii.  GO. 

socnge,  ii.  79. 

warren,  ii.  38.  417,  It.  416. 
Freeliolil,  ii.  104. 

leases,  ii.  120.  318. 
Fresh  suit,  i.  207. 
Fmit,  slealinit  uf,  i*.  233. 
Fall  age.  i.  4*13. 
Fnmaga,  i.  325. 
Fnnib,  publig.  i.  881. 
PaneViLl-eapeusea,  il.  508. 
Fmandi  oniniui,  i>.  230,  232. 
Fuluro,  freebold  in,  ii.  144,  165. 

Gage.  iii.  280,  app.  4. 

eslaleB  in,  ii.  157. 
Game,  ii.  14,  8!)5,  403,  410,  It.  415. 

destroying  of,  it.  174. 

law*.  IT.  174,416. 

selling  iif,  11.  175. 
Gaming,  iv.  171. 

hou"i>fl,  IT.  167,  171. 
Gaol-dcliTery.  It.  270.  app.  8. 
Qaal'Ui  stem  per,  i.  816. 
Gaolers,  i.  34li,  It.  :tOO. 

compelling  prisoners  (o  be  approven,  4c.,  It. 

Ganlens.  robbing  of,  iv.  233. 
Garter,  knifchl  of.  i.  403. 
GaTcIltind.  i.  74,  ii.  84.  it.  408,  418. 
General  demurrer,  iii.  315. 

fuuil,  i.  .131. 

imparlance,  iii.  301. 
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General  isnie,  iii.  S06,  it.  SSS. 

l^jBC;,  ii  512. 

occnpanoy,  ii.  268. 

aeasions,  ir.  272. 

aUtuta,  i.  B6. 

fail,  ii.  118,  app.  6. 

Tsrdict,  iii.  378,  It.  301. 

warrant,  iT.  291. 
OenUemen,  i.  405,  406. 
Gift  of  chattels  pmonal,  il.  441. 
real,  U.  440. 
lands  and  lanementa,  iL  816. 
QUda  nurtaioria,  i.  478. 
GlanTil,  i.  72,  It.  421, 
Gleaning,  iii.  212. 

God  and  religion,  offences  ag^nit,  ir.  48. 
Good  behaTioar,  aeeurily  for,  it.  261,  266. 

conBideralion,  ii.  297. 
Gorentment,  contempts  against,  iv.  123. 

its  original,  i.  48. 
Grand  assise,  iiL  841,  861,  app.  5,  1*.  12£ 

Coiulunitr  of  Normandy,  i.  107- 

juror,  disclosing  aridAnea,  it.  126. 

jury.  It.  802.  app.  2. 
in  atuint,  iii.  351,  404. 

larceny,  iT.  229. 

serjeanty,  ii.  78. 
Qrantu,  ii.  9. 

of  chattels  personal,  U.  441. 
real.  ii.  440. 
lands  and  tenement*,  U.  817. 
the  king,  ii.  346. 
Great  council,  L  147. 

seal  of  the  king,  Ii.  846,  m.  47. 
counlerfeitiog  it,  It.  88. 

titbeg,  i.  388. 
Gregoriitn  code,  i.  81. 
QroHs,  adTDWson  in,  iL  22. 

common  in,  ii.  34. 

Guardian  tni  lilem.  iiL  42T. 
and  ward,  i.  460. 
at  common  law,  1.  461. 
by  onstom,  i.  4tU. 

nature,  i.  461. 

statute,  i.  462. 


form 


L461. 


It.: 


in  chlTolry,  i.  462,  U.  OT. 
socage,  ii.  68. 

testamentary,  i.  462. 
Guernsey,  iiland  of,  i.  lOT. 
Gunpowder,  hindering  ita  ini, 

keeping  or  carrying  it  illcgallj,  ir.  IM. 
Gypsies,  IT.  166. 


ffabtai  eerpon  fiiralamm,  iiL  864. 
corpua,  i.  136. 

act,  i.  128,  iiL  186,  It.  488L 
a,l  drilbrrandum,  iii.  ISO. 
/ndtndum  el  reapiiii4mm,  ib. 
pntrgyenAim,  ib. 
TtrptrndrniMm,  iiL  139. 
jafiifneimArn,  ib. 
fuhfinrndtiM,  iii.  181. 
Irilifirandum,  i!L  180. 
cum  came,  iii.  76,  180. 
Ilahendam  of  a  deed,  il.  2B8,  up.  1,  S,  i 
Uabcrt/ariai  pewttmeittm.  111.  4U. 
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fj  couches  and  chain,  i.  826. 
(M  Jacfm^  ii.  259. 
o  comburendo,  writ  de,  iw.  46,  439. 
ood,  i.  104,  ii.  227. 
»ecken,  if.  223. 
t,  i.  110. 
cr-office,  iii.  49. 

burniog  id,  It.  867,  869,  870,  872,  877, 
p.  4. 

>ling,  if.  205. 
log  up,  iT.  328. 
of,  iv.  125,  154,  276.  877. 
ii.  448. 

ng,  i*imi]itade  of,  ir.  358. 
ig,  ir.  376. 
pr,  i.  111. 

stealing  them,  \r.  239. 
J,  i.  264. 

,  stealing  of,  ir.  23G. 
►te,  ii.  35. 

f  the  church,  i.  279,  !▼.  480. 
>roa^h,  i.  115. 
.  i.  134. 
ies  to,  iii.  122. 
ces  against  public,  it.  ICl. 
St  in  e«iuify,  iii.  451 . 
y  eridencf,  iii.  808. 
-naonoy,  i.  '•Vlo. 
bote,  ii.  o5. 
iijg.  iv.  'j;'.:i. 

n-iit  nu\  prpsumptivo,  ii.  2o8. 

.  sl<'H!iii.:  of.  iv.  -JUS. 

r»rn*»,  ii.  4J7. 

t  t.t  «*t..l«>ri  (:<)  )«l-<  for  reward,  iv.  \'.V2. 

iin.  i.  7:.'.  ill.  4<".».  iv.  4l*7. 

I..  h:«  law-,  iv.  1'Ji>. 

chv,  S  ix-  n.  iv.  410. 

rv.  ill.  In.',. 

.;  ih. 

..  ih. 

:;iriirnt-'.  ii.   1  7. 

ary  n.:!if  t<.  thf  crown,  i.  191,  200. 

.  iv     11. 

•  If    iaii-lirtii«n>i.  ii.  77. 

•!.s  i.  ^'.'♦7.  4«>'».  iv.  41:i. 

.  ii.  '.'7.   i:2. 

vi:  "f".  Iii.   15. 

r»n.an  co'le,  i.  HI . 

.riiriu--i  'ti  cMurt.  iii.  ♦17,  iv.  4;>'^,  4')7. 

LI  ■  1    '     " 

l^'f.    1.     .  >•». 

Hu^l.'in  I.  i.  '•)">,  iv.  'Jt'.^. 
Ill-  rourt.  iii.  ♦.^,  iv.  L*'iS. 
LTn^'ririoMr-*.  iv.    1  Jl . 

\r\   i>(  <iri;it   I'titaiii,    his  court,  iv.  2<>1, 
;|H 

p-irli.aiii»Mit.  iv.  L'OO.  'JO:*,, 
irl  'f  (Kf^rl,  Ijii^  court,  iv.  277. 

•  n,   i\ .   7  ». 

:iU  :n.  iv.  :;51.  410. 
ly*.  i.    '57,  li.  ■".5. 
vfiri*-."*  m.   iv.   1»')7. 
•r\   ill    T  U'.Kir,  iv.  '2  \'\. 

u  -    1  ■  >  » . 

of  ihf  law.  iv.  4<i7. 
;tM'pine  th.'rn  in  towns,  iv.  107. 
:  (»Ter.  11.  151,  iii.  lilO,  211. 
p,  ii.  51. 
tral,  ii.  'M^K 
.-hop^.  i.  283,  379,  iv.  421. 
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Homage  of  a  comi-lMroii,  VL  91. 

simple,  i.  867. 
Homicide,  !▼.  177. 
Homme  rq^Uffiando^  writ  die,  UL  129. 
HoDorarj  feuds,  ii.  66,  215. 
Uonorit  ruptetum^  ohalleiiM  wr$fUr^  BL  Ml,  It. 

852. 
HoDoar,  court  of,  iii.  104. 

of  a  peer,  i.  40^2. 

or  dignity,  i.  271. 
seigDorjr,  ii.  91. 
Hop-binds,  destroying,  !▼.  246. 
Horse-races,  if.  178. 
Horse-stealing,  It.  288. 
Horses,  sale  of,  ii.  460. 
Hospitals,  i.  471,  474. 

their  visitors,  i.  482. 
Hotchpot,  ii.  190,  617. 
House,  immunities  of.  It.  228. 

larceny  from,  !▼.  240. 

bote,  ii.  85. 

Ux,  i.  825,  826. 
Hue  and  cry,  it.  298. 
Hundred,  i.  116,  !▼.  411. 

action  against,  for  robbery,  fte.,  iii.  161,  It. 
245,  294. 

courts  iii.  84,  !▼.  411. 
Hundredors,  challenge  for  defect  of^  liL  869,  It. 

352. 
Hunger,  it.  31. 
Hunting,  iii.  213. 

by  inferior  tradesmen,  iii.  216,  401. 
ni^ht  or  in  disguise,  if.  143,  144. 
Ilurdl**,  ir.  92,  376. 
Husbiind  and  wife.  i.  433,  if.  28. 

injuries  to,  iii.  139. 
I{u«ting«i,  court  of,  in  London,  iii.  80. 
Hydiigf,  i.  310. 
Ilypoihfcay  ii.  159. 

Identity  of  person,  ir.  396. 
Mint,  i'.  .m3,  ii.  291,  ir.  24. 

cojfniz.'\nce  of,  iii.  427. 

in.xpeotion  of,  iii.  332. 

niiirriape  of,  i.  43S. 
Liiota  mijutrrntlo,  writ  (/<,  L  803. 
I(llene«-*,  iv.  109. 

Ij^n^'uiniou-*  ptininhments,  \i.  877. 
/i/nortt'nu4,  iv.  3i^5. 
Ignorance,  iv.  27. 
Uleiiil  con  liti'>n^,  ii.  156. 
Ini:t.:'nin^  the  king'^  death.  iT.  76. 
IniU«  rzling  king's  annour  or  stores.  It.  101. 

|uiii  ic  money,  ir.  121. 

r  cord-*,  iv.  128. 
Immediate  de*cent,  ii.  226. 

-tatCM  of  tl»e  empire,  ii.  60. 
Impirlance,  ii.  app.  19,  iii.  299,  801,  app.  22. 
Im|»e:ichment  in  i>  irliument,  iT.  259. 

of  WH.«<te.  ii.  2"^  >,  app.  5. 
Imperial  chamber,  iii.  39. 

conHtitution*.  i.  80. 

crown  and  dignity,  i.  242. 
Impediment-*  ot  marriage,  L  484, 
Itnpliontiim.  ii.  :iSl. 
Impliel  con<i:ti(m.  ii.  152. 

Contract,  ii.  443,  iii.   159. 

mulice.  ir.  2(MK 

warranty,  ii.  300. 
Importing  atptus  dei,  crosses,  &e..  It.  116. 

counterfeit  money,  It.  84,  89. 

ns 


894. 


I 


Impossible  condition,  ii. 
Impostureg,  religiaofl,  it 
Tmpolenc;.  i.  iSi. 
Impottnliie,  property  mil 
ImpreHsing  seaman,  L  4^». 
ImprinanmeDt,  i.  134,  ISO,  it.  SJl, 

beyond  sea,  i.  137,  W.  116. 

false,  iii.  12T,  iv.  218. 
Improper  fmida,  ii.  68. 
ImpropriatioDB,  i.  884. 
InoapBciticB,  it.  377. 
Inoendi 


Inu 


iT.  B5. 


.□tment,  It.  60. 
Incidentfii  prerogatiTes,  i.  240. 
IncIoKurea,  destroying,  iT.  247. 
Incomplete  jndgmeals,  iii.  39T. 
Incorporation,  power  or,  i.  472,  474. 
Incorporeal  tiereditusentg,  ii.  20. 
lacorrigible  roguery,  ii.  169. 
Incumbent,  i.  391. 

Inanmbranoei,  ooiensnt  nguntt,  Ii.  app.  10. 
Iiidrbitaliu  anumpiit,  iii.  15G. 
IndereasiMa  right  to  the  tltrone,  L  19&. 
Indentnrea,  ii.  21>S. 

of  a  fine,  ii.  351,  tpp.  15. 
India,  niftdemeainourB  in,  iT.  SOG. 
Udifvil,  writ  of,  iii.  01. 
Indictable,  what,  iv.  218. 
Indiolment,  ir.  302.  app.  2. 

copy  of,  iii.  126,  !t.  351. 

locality  of,  It.  808. 
ladiTiduals,  offonoea  agaioM,  ir.  IT6. 
Indor^eDiitnt  of  bills  and  notes,  ii.  488,  it.  441. 
Indactian  to  a  beneBoe,  U  801.  ii.  312,  iv.  lOT. 
Ind'ntriam,  property /wr,  ii.  891. 
Infamong  witness,  iii.  869. 
Infant,  i.  463,  ii.  292,  462,  497,  iv.  22. 

carnal  knowledge  of,  It.  212. 

oogoiiance  of,  iii.  427. 

evidence  by,  It.  214. 

inspection  of.  iii.  S82. 

in  penirt  ta  mtrt,  I.  129,  130,  ii.  169. 

priTilegea  and  diaabilitiM  of,  i.  464. 
Infeodntions  of  titbes,  ii.  27. 
InfloenoB  on  elections  to  pwliament,  L  179. 
Information,  oompoundiDg  of,  iv.  136. 

criminal,  ir.  308,  429,  486. 

a  <#no.  iii.  427.  iT.  308. 

for  chariliea,  iii.  42T. 

in  crown  office,  it,  308. 

ecclesioatiMl  oourts,  iii.  101. 
cxobequer,  iii.  261. 


!.  812,  441. 


ri^m,  iii.  262. 

of  saperslitions  tuts,  iii.  428. 
Informer,  common,  ii.  487,  iii.  161,  i 
/Vbrluniuio.  homicide  fKr,  it.  182. 
Inheritable  blood,  ii.  246. 
Inberilance,  ii.  11,  201, 

canons  of,  ii.  206. 

estates  of,  ii.  104. 
Initiate,  tenant  by  curtesy. 
Injunction  in  equity,  '"    "' 


443. 


with  and  without  force,  iii.  118, 
Inland  bill  of  eicbonge,  ii.  467. 
Inmolet,  It.  170. 

Inn  of  court  and  chancery,  i.  33,  25. 
Innkeeper,  action  against,  iii.  106,  106. 
luDt,  diMrderly,  i*.  167. 


fnnumdo,  iii.  126. 

Inofficious  testament,  i.  447,  ii.  602. 

Inquest  of  office,  iii.  258,  It.  301.  434. 

Inguitilio  pott  norteei,  ii.  66,  lU.  26& 

Ilimdialio  viarum,  ir.  374. 

Itiiinul  coDipuMMeil,  Iii.  164. 

IntolTsney,  act  of,  ii.  484. 

iDsoWent  dibtoTB,  iL  484,  iu.  41$. 

Inapection,  trial  by,  lU.  331. 

Instalment,  ii.  812. 

Inilanler,  trial,  it.  896,  app.  &, 

Institutes  of  Jostinimo,  i.  81. 

Institatioa  to  a  benefice,  i.  890.  U.  28,  h 

Insurance,  ii.  468,  iii.  74,  it.  443. 

Inlerdklum,  iii.  442. 

InlfrtiM  Ttmmi,  u.  144. 

Interest  of  money,  IL  464. 

on  bankrupt's  debts,  ii.  488. 
legacies,  ii.  514. 

or  no  interest,  iusunuice,  ii-  469,  400. 
Interested  witness,  iii.  8T0. 
Interlineation  in  a  deed,  ii.  308. 
Interlocutory  decree  in 
101. 
chancery,  iii.  45S. 

judgment,  iii.  396, 
Interpleader,  bill  eC  iii.  448. 
Interpretation  of  lairs,  {.  59. 
iHlfrrrgaum.  i.  196,  249. 

iQlerrogHtorlfls,  eiuoiutioii  on,  Hi  ffit, 
iT.  287. 

in  chancery,  iii.  449. 
Intestacy,  ii.  494. 

Intaslales,  their  debt*  and  effeela,  ir.  42S,  < 
Intrusion,  information  of,  iii.  261- 

on  freehold,  iii.  109. 

writ  of,  iii.  IBS. 
Inirntory  of  deocaaed  effecto,  iL  510. 
iDTOsliture.  ii.  209. 

of  banettces.  ii.  23. 
feuds,  iu  68. 
Unds.  ii.  811. 
InTolanlaiy  uaiuUitghteF,  i*.  WL 
Ireland,  "   '" 


r.  288. 


priiDoeri.  ir.  300,  SSt 
hlands.  U.  261. 
Issuable  terms,  iii.  853. 
Isane  at  law,  iii.  814, 

collateral,  it.  39fl,  app.  S. 

feigned,  iii.  153. 

in  criminal  oasM,  ir.  389,  vpf.  3,  B. 
equity,  iii.  440. 

joinder  of,  iii.  316.  app.  10,  It.  MO,  Ipp.  L 

tender  of,  iii  813. 
lieaeB  on  a  Jittnngtt,  iii.  280. 
Itinerant  eooTta,  It.  4t  I,  422. 

justices,  iii.  J>9,  iT.  4£L 

Jactitation  of  marrioee.  Ui.  OS. 
J,..f<,tU,  iii.  407,  iT.  375,  4S9. 
Jen-ey,  island  of.  i.  107. 
Jruam.  i.  208.  iii.  10«. 
Jew!,  I  8T6.  iT.  873. 
obfldren  of,  i.  449. 

Jolm,  iting,  bia  migDatlon  of  Ik*  enwm  Wl 

pope.  It.  108,  111. 
Joinder  in  demurrer,  iii.  816,  app.  H. 
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Jo'iDt-tenjuicj  in  things  peraoDal,  ii.  899. 
Joint-tcDAiit,  king  cannot  be,  ii.  409. 
Jointure,  ii.  137,  180,  app.  6. 
JudgM,  i.  267,  iii.  25,  ir.  440. 

assaulting  them,  ir.  125. 

how  counsel  for  prisoners,  W.  855. 

killing  them,  if.  84. 

their  commissions,  i.  267. 

threatening  or  reproaching  them,  !▼.  126. 
Judgment,  ii.  app.  19,  iii.  895,  app.  5,  6, 
24,  26. 

action  on,  iii.  160,  422. 

in  criminal  cases,  ir.  375,  app.  4. 

property  bjr,  ii.  436. 

relieTed  against  in  equitj,  iii.  487. 
JudtcfM  orcbnani,  iii.  815. 
Judicial  power,  i.  267,  269. 

writs,  iii.  282. 
Judicium  Dei,  it.  341,  342. 

/crri^  c^ujr,  et  igni*^  iv.  344. 

panum,  iii.  350. 
Jure  dirtno,  right  to  the  throne,  i.  191. 

tithes,  ii.  25. 
Jurf,  king  df,  i.  204,  \r.  77. 
Juns  utrum^  writ  of,  iii.  252. 
Jurisdiction,  encroachment  of,  iii.  111. 

of  courti»,  settled  by  Edw.  I.,  iw.  425,  426. 

plea  to,  iii.  301,  ir.  333. 
Jurors,  fining  or  imprisoning,  ir.  861. 
Jury,  trial  by,  iii.  349.  iv.  349,  414,  441. 
Jut  arrrffCfndi.  ii.  184,  app.  5. 

'i>i  r*^m,  ii.  '.\\'l. 

(Juf  lirafum,  ii.  199. 

ji'itinaritini,  ii.  3«H. 

ini'i'jtiinm,  i.  40<i. 

ifi  r'.  ii.  'W'l. 

U  ntimum,  ii.  '•Vl'i^. 

y'ltronatun,  iii.  «4*». 

jT.-t [onum,  iii.   '»n. 

yrrrnrium,  ii.  32H, 
Ju-tii-»'.  frtM'  course  of,  i.  141. 

h'tuioi'l«'  in  ndvnnc^Miient  of,  ir.  179. 

k  ng  tlie  fountain  of,  i.  li^Wl. 

ri'glcct  or  refusal  of,  iii.  109. 

'  tfence-  ajj!iin»»t.  iv.   ll'M. 
Ju*t:o»*-*rat.  ciMirt  of.  iii.  11. 
J'it'trKf.  writ  of,  iii.  M. 
.Iii-t;h  iK.I«'  h'linioide,  iv.  17H, 
.lu-^  fixation,  sjtecial,  iii.  3(>>. 
Ju?i:tyiug  bail,  iii.  -90. 

K*'*^|.»'r.  lop],  iii.  47. 
K.-i;i.t|'|'injr,  iv.  219. 

KJ'inji.  what  amounts  to  homicide,  iv.  196. 
K.ri  ire  i,  h"W  nuuRTous,  ii.  205. 
K.nj:.  1.   V.^). 
c:iu  do  no  wrcnji,  i.  24»'»,  jij.  2'>4,  iv.  32. 
c  .ni|ri«««.in;r  or  iniiipining  his  death,  iv.  76. 
L.»  ••outicil*.  i.  227. 

C"utj««'l.  iii.  27. 

c  urtt*.  cont»*mpt8  against,  iv.  124. 

•lignity.  i.  241. 

dutie-,  i.  'l.\:\. 

ent'mie**.  adhering  to,  iv.  H2. 

goTt-rnment,  contempts  against,  iv.  123. 

grant-,  ii,  34*». 

money,  counterfeiting,  iv.  84. 

palaces,  contempts  against,  iv.  124. 

perfection,  i.  246. 

perpetuity,  i.  249. 

person,  contempts  against,  iv.  123. 
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King,  his  pleasure,  how  ondtrBlood,  It.  121 
power,  i.  250. 
prerogatiTe,  1.  287. 
eontempts  against^  It.  122. 
felonies  against,  !▼.  98. 
pr«rogatiT«  in  debts,  JndgBMntf,  Mid 

cations,  lit  420. 
reTenue,  extraordinary,  L  807. 

ordinary,  L  281. 
rojal  family,  i.  219,  226. 
seals,  ii  846,  847,  iU.  47. 

ooonterfeiting.  It.  88,  89. 
silTer,  ii.  850. 
sovereignty,  L  241. 
tiU^  i.  190. 

contempts  against,  It.  128. 
nbiqoity,  I.  270. 
ii^aries  to  or  by,  UL  2M. 
levying  war  a^^ainst,  W.  81. 
refusal  to  advise  or  aaritt  him,  It.  122. 
King's  bench,  coort  of,  iU.  41,  It.  266. 

Justices  of,  killing  thtm,  It.  84. 
Knight  bachelor,  i.  404. 
banneret,  i.  408. 
of  the  bath,  ib. 
garter,  ib. 

shire,  his  electors,  i.  172. 
to  be  returned  on  a  lord's  Jory,  IIL  860. 
Knight'sfee,  L  404,  410,  iL  62. 
Knighthood,  i.  404.  ii.  69,  iv.  487. 
Knight-service,  ii.  62. 


Labour,  foundation  of  property,  IL  6. 

hard,  iv.  370.  871,  877. 
Labourers,  i.  407,  426. 
LachfM^  i.  247. 

of  infant,  i.  465. 
I^iK  maJeMtatu  crimen^  iv.  76,  89. 
Lmsione  Jidri,  suit  pro,  iii.  52. 
Laity,  i.  896. 

Lancaster,  county  palatine  of,  i.  117. 
its  courts,  iii.  78. 

duchy  of,  its  courts,  ib. 
Lands,  ii.  16,  17. 

property  in,  ii.  7. 
Und-Ux,  i.  808,  iv.  428. 
Lapse,  ii.  276,  iv.  107. 
Lapsed  legacy,  ii.  518. 
Larceny,  iv.  229. 

appeal  of,  iv.  814. 

compound,  iv.  239. 

from  the  house,  ib. 
person,  iv.  241. 

grand,  iv.  229. 

mixed,  iv.  289. 

only  of  things  personal,  iT.  282. 

petit,  iv.  229. 

simple,  ib. 
Lathes,  i.  117. 

Latitat^  writ  of,  iii.  286,  app.  18. 
Law,  i.  38. 

amendment  of,  statute  for,  iv.  441. 

and  equity,  courta  of,  how  distingviaked.  III. 
429. 

canon,  i.  14,  19,  79,  82,  88. 

civil,  i.  80. 

and  canon,  authority  of,  i.  14,  79,  88,  hr. 
421,  422. 
rejected  by  the  Bnglisk  noblUlj,  L  19. 

common,  i.  68,  67. 

divine  or  reTealtd,  L  42. 

rift 
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Lftw,  divine  or  revealed,  offences  against,  iv.  48. 

feodal,  ii.  44,  iv.  418. 

French,  iii.  817,  iv.  416,  428. 

Greek,  iii.  821. 

history  of,  iv.  407. 

Latin,  iu.  819,  iv.  428. 

martial,  i.  418,  iv.  486. 

merchant,  i.  278,  iv.  67. 

municipal,  i.  44. 

of  nations,  i.  48. 

offences  against,  iv.  66. 
nature,  i.  89. 
parliament,  i.  168. 

side  of  the  chancery,  iii.  47. 
exchequer,  iii.  46. 

statute,  i.  85. 

unwritten,  i.  68,  iv.  408. 

wager  of,  iii.  841,  iv.  414,  424 

written,  i.  85. 
Lawing  of  mastiffs,  iii.  71. 
Lay  corporations,  i.  470. 

investiture  of  bishops,  i.  878. 
Laxarets,  escaping  from,  iv.  162. 
Lead,  stealing,  iv.  238. 
Leading  interrogatories,  iii.  449. 
Leap-year,  ii.  141. 
JiOase,  ii.  817,  app.  2. 

and  release,  ii.  889,  app.  2. 

entry,  and  ouster,  rule  to  confess,  iiL  208, 
app.  9. 
Leet,  iv.  278,  411,  424. 
Legacies,  ii.  612. 

subtraction  of,  iii.  98. 
Legal  estates  for  life,  ii.  124,  126,  129. 
Legatine  constitutions,  i.  82. 
Legislative  power,  i.  147. 
Legislature,  how  far  controllable,  i.  161. 
Legitimate  child,  i.  446. 
Lending,  ii.  464. 
Letter,  demanding  money,  &c.,  iv.  144. 

missive,  for  electing  a  bishop,  i.  879. 
in  chsncery,  iii.  445. 

threatening,  iv.  187,  144. 
Letters-patent,  ii.  846. 
Levant  and  couchant,  iii.  9,  289. 
Levari  faciaSf  writ  of,  iii.  417. 
Levitical  degrees,  i.  435. 

Levying  money  without  consent  of  parliament, 
i.  140. 

war  against  the  king,  iv.  81. 
Lewdness,  iv.  64. 
Lex  mani/eeta,  iii.  844. 

talionUy  iv.  12. 
Libel,  immoral  or  illegal-,  iv.  160. 

in  ecclesiastical  courts,  iii.  100. 

malicious,  iii.  125,  iv.  150. 
Liberam  legem,  losing,  iii.  840,  404,  iv.  848. 
Liberties  or  franchises,  ii.  87. 
Liberty,  civil,  i.  6,  125. 

natural,  i.  125. 

of  the  press,  iv.  151. 

personal,  i.  184. 

crimes  against,  iv.  218. 

personal,  injuries  to,  iii.  127. 

political,  i.  125. 
License  for  marriage,  i.  439. 

trojD.  the  pope,  iv.  115. 

of  alienation,  ii.  72. 
mortmain,  ii.  269. 

to  administer  oaths,  iii.  69. 

agree,  in  a  fine,  ii.  850,  app.  14. 
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Licensed  cnrata,  i.  894. 
Licensing  of  books,  iv.  152,  489. 
Lieentia  comeordandi^  IL  850,  app.  14. 

loquendi,  iiL  299. 
Liege,  i.  867. 

Lieutenant,  lord,  L  412,  It.  272. 
Life,  i.  129. 

annuities,  it  461. 

crimes  against,  iv.  177. 

estate  for,  ii.  120,  app.  6. 
Ligan,  i.  298,  iii.  106. 
Ligeance,  i.  866. 
Light,  ii.  14. 

houses,  i.  264. 

presumption,  iiL  871. 
Limbs,  i.  180. 

Limitation  of  entries,  aetlont,  mnd  Indictma 
iu.  178,  188,  192,  196,  260,  It.  80d,  I 
816,  861,  486. 
esUta,  ii.  166. 

sUtutes  of,  iii.  806. 
Limited  administration,  iL  606. 

fee,  ii.  109. 

property,  iL  891. 
Lineal  consanguinity,  iL  208. 

descent,  ii.  210. 
of  the  crown,  L  198. 

warranty,  ii.  801. 
Linen,  st^ding  fh>ni  plaoe  of  ainataetnitb 

288. 
Lip,  cutting  of,  iv.  207. 
Literary  property,  ii.  405. 
Litigious  ohorch,  iii.  244,  246. 
Littleton,  i.  72,  78. 
Liturgy,  reviling  of,  iv.  60. 
Livery  in  chivalry,  iL  68. 
deed,  iL  816. 
Uw,  iL  816. 

of  seisin,  ii.  811,  app.  1. 
Loans,  eompnlsive,  L  140,  It.  48A. 
Local  actions,  iii.  294. 
Locality  of  trial,  iiL  884.  It.  808. 
Locks  on  rivers,  deatroying.  It.  144. 
Logic,  itt  effects  upon  Uw  nnd  tlMolofy,  I  fl 

ii.  68,  iv.  417. 
Lollardy,  iv.  47. 
London,  courts  of,  iiL  81. 

customs  of,  i.  76,  76,  ii.  518. 

franchises  of,  not  fbrfeitabK  iiL  261k  W*  ^ 

mayor  and  aldermen  of^  tMr  oartiJcat^B 
884. 
Lord  and  rassal,  iL  58. 

feodal,  ib. 
Lords  committoM  for  courts  of  iutSos^  SL  It 

honse  of,  its  attsndants,  L  167 

may  kiH  the  king's  dMr,  ib. 

spiritual,  L  155. 

temporal,  i.  167. 

triors.  It.  269,  260,  44a 
Lotteries,  iv.  168. 
Lunatics,  L  804,  ii.  291,  iv.  24,  895. 

cognizance  of,  iii.  427. 

marriage  of,  L  489. 
Luxury,  iT.  170. 

Madder-roots,  stealing  thssSy  iT.  288. 
Mad-houses,  L  80& 
Magistrates,  L  146. 

oppression  of^  !▼.  141. 

subordinate,  i.  888. 

supremSy  L  146. 
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Magna  attisa  eUythda,  writ  die,  iii.  861. 

carta,  i.  127.  if.  428.  426. 
ita  conC«nto.  ir.  428.  424. 
Mainoar.  iii.  71.  ir.  807. 
Mainperoon.  iii.  128. 
Mainprise,  writ  of.  ib. 
Maintenance  of  baBtards,  i.  468. 
children,  i.  447. 
parents,  i.  468. 
euitfl,  i.  429.  it.  184. 
wife,  i.  442. 
Making  law,  iii.  848. 
Mala  tn  »e^  i.  54. 

prokihita^  i.  67. 
Mal-admini»tration  of  goTemment,  !▼.  121. 
Male  preferred  to  female  in  descenta,  L  194,  IL 
212. 

line  preferred  to  female,  i.  194. 

stock  preferred  to  female,  ii.  284. 
Malice  express.  It.  199. 

implied,  ir.  200. 

prepense,  ir.  198.  206. 
Malicious  mischief.  It.  243. 

prosecution,  iii.  126. 
Malt-Ux,  i.  313. 
Man,  inland  of,  i.  106. 
Mandamtu,  writ  of,  iii.  110.  264.  it.  441. 
Mandntes,  rovnl,  to  the  judges  in  priTate  eaiues, 

i.  142,  ir.  426. 
Manhood,  ii.  54. 
Minor,  ii.  W. 
>Uu«i.n-hou^c,  iv.  221. 
Man?*l%uphter,  ir.  191. 

conTJction  of,  iv.  app.  4. 
Man-«tealinp,  it.  21'.». 

Minufactiirer!*,  peiucing  them  abroad,  it.  160*. 
Manufacture!*,  encouragement  of,  it.  428. 
M'\numib*"i'>n  of  villein;*,  ii.  94,  347. 
Marcher;*,  lord?,  i.  3^7. 
Marches*,  ib. 
Mare««chal.  lonl,  iii.  38. 

hi<  court,  iii.  08. 
Marine  felonie<«.  how  clergyable,  It.  374. 

trial.le.  iv.  2»/.>. 
Mariner*,  wandering,  iT.  164. 
Marine**,  i.  419. 
M'lnfajtujn^  ii.  70. 
Marxtir^,  ii.  71. 
Maritime  cau*»e«,  iii.  106. 

cuirt*,  iii.  68. 

••Ute.  i.  4r.». 
Mirk.  *uh-*oribed  to  dee<l9,  ii.  305. 
•Market,  i.  L'7  1,  iii.  218. 

clrrk  "f.  hi-*  court,  ir.  275. 

overt,  ij.  44*.*. 

twn-,  i.  1 1 '). 
Min^ue  -xn*!  reprisal,  i.  258. 
M  ir^iii-.-o",  i.  H*.«7. 
Mirrr»U'',  i.  433. 

clan  l»'-tine  or  irregular,  i.  439,  ir.  162. 

c  .ntr.ict.  «iuit  for,  iii.  93. 

rrcjbli'.  iv.  208. 

in  (hiralry,  ii.  70,  ir.  418,  420,  421. 
•ocage.  ii.  88. 

lie* Ti«e-*  nnl  registers,  forging  or  destroying, 
ir.  1»;3,  248. 

of  roval  family,  i.  226*.  ir.  117. 

proof  of,  iii.  140. 

pr»)perty  by,  ii.  433. 

settlement,  ii.  3<>4. 
ita  antiquity,  ii.  138. 


Marriage  Mttlemflot,  wh«n  good,  i.  440. 
Marshal  of  the  king't  beooh.  ilL  48. 
cQstodj  of,  iii  48,  286. 
boat,  eortifieate  of,  iii.  888. 
Marahalaaa,  court  of,  ill  76,  It.  278. 
Martial,  ooarta,  i.  416. 

Uw,  i.  418,  iT.  486. 
Masa-booka,  It.  116. 
Mastar  and  aerrant,  i.  428. 

in  chancery,  iiL  442. 

injuriea  to,  iii.  142. 

of  the  rolla,  Ui.  442. 
hia  Jadicial  authority,  UL  460. 
Materia  prima,  UL  822. 
MaUma  maUmis,  ii.  286. 
Matrimonial  eaoaea,  iii.  92. 
Matrona,  Jnry  of,  iiL  862,  It.  896. 
Maxima,  L  68. 
Mayhem,  L  180,  UL  121,  It.  206. 

appeal  of.  It.  814. 

inapeoUoQ  of,  iU.  882. 
Mayora,  It.  418. 
Measorea,  L  274,  It.  276,  424. 

falae.  It.  169. 
Mediate  atatea  of  the  empire,  U.  60. 
Medietau,  Jnry  ile,  UL  860,  It.  128,  166,  278; 

862. 
Mediterranean  paaaea,  oonaterfeitiBf  id,  !▼.  248. 
Membera  of  parUaaent,  L  168. 
Memory,  time  of.  iL  81. 
Menaces,  iii.  120. 
Menial  serrants.  i.  426. 
Mrrua  et  thoro,  divorce  a.  L  440,  UL  94. 
Merten-lagt,  i.  65.  ir.  412. 
Merchants,  custom  of.  i.  76. 

foreign,  i.  260,  ir  424. 
Mercheta,  ii.  83. 
Mere  right,  ii.  197. 

not  assignable,  u.  290. 
Merger,  ii.  178. 
Mesne  lords,  ii.  59. 

process,  iii.  279.  416. 

profits,  action  of  trespaaa  for.  UL  206. 

writ  of,  iii.  234. 
Metaphysics,  their  effecta  upon  law  and  theology, 

ii.  58,  It.  417. 
Michfl-gemote^  i.  147. 
Mtchel'Synoth^  ib. 

Middlesex,  bill  of.  UL  286,  app.  18. 
Migration,  ii.  7. 
Military  causes.  ilL  108. 

courts,  iii.  t>8. 

feuds,  ii.  57. 

offences,  i.  416.  ir.  102. 

power  of  the  crown,  i.  262. 

sUte,  i.  408. 

tenures,  i.  287. 

testament,  i.  418. 
Militia,  i.  410.  412.  418. 
Mines,  i.  295. 

destroying  their  works,  iT.  246. 

stealing  ore  out  of.  ir.  284. 
Minority,  none  in  the  king.  i.  248. 
Minors  not  to  sit  in  parliament,  L  162. 
MinntreU,  ii.  96. 

Misadventure,  homicide  by.  ir.  182. 
Mischief,  malicious,  ir.  248. 
Misdemeanour,  ir.  1,  5. 
Mise,  iii.  305,  app.  6. 
Misfortune,  ir.  26. 
Misnomer,  UL  802,  It.  884. 
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Mispleading,  when  onred  bj  Terdict,  ill.  804. 
MiBprision,  It.  119. 

of  felony,  iv.  121. 
treason,  iT.  120. 
MisUke,  !▼.  27. 
Misuser,  ii.  158. 
Mitter  U  droit,  ii.  825. 

Vettaie^  ii.  824. 
Mittimus,  iy.  800. 
Mixed  actions,  iii.  118. 

larcenj,  iw.  289. 

tithes,  ii.  24. 
Modus  decimandi,  ii.  29. 
Moirda,  It.  194. 

Molliter  fnanus  imposuit,  iii.  121. 
Monarchy,  i.  49. 
Money,  i.  276. 

bills,  i.  169,  184. 

counterfeiting,  vr.  84,  88. 

expended  for  another,  action  for,  iii.  168. 

receiTed  to  another's  use,  action  for,  ib. 
Monk,  i.  182. 
Monopolies,  iT.  160,  486. 

stay  of  suits  therein.  It.  116. 
Monsters,  ii.  246. 
Monstrans  de  droit,  iii.  256. 
Month,  ii.  141. 
Monuments,  ii.  428. 
Mort  d'aneestor,  assixe  of,  iii.  185. 
Mortgage,  ii.  157,  iii.  435. 

how  considered  in  equity,  iii.  485. 
Mortmain,  i.  479,  u.  208,  !▼.  108,  424,  426,  441. 
Mortuaries,  ii.  425. 
Mortuo  vadio,  estate  in,  ii.  157. 
Mother-church,  i.  113. 
Motion  in  court,  iii.  804. 
Movables,  ii.  884. 

property  in,  ii.  5. 
Mount,  or  bank,  i.  828. 
Mountebanks,  ii.  107. 
Mulier  puisn^,  ii.  248. 
Multiplicity  of  laws,  its  original,  iii.  825. 
Municipal  law,  i.  44. 
Murder,  iT.  194. 

by  perjury,  ir.  188,  196. 

couTiction  of,  ir.  app.  1. 

indictment  of,  iv.  app.  2. 

when  pardonable,  iv.  194,  400. 
Murdrum,  iii.  891,  iv.  195. 
Muta  eanum,  ii.  427. 
Mute,  standing,  iv.  824. 
advising  it,  iv.  120. 
Mutilation,  i.  180,  iii.  121,  iv.  207. 

punishment  by,  iv.  877. 
Mutiny-act^  i.  415. 
Mutual  debts,  iii.  305. 

Namium  vetitum,  vel  repetitum,  iii.  149. 
National  debt,  i.  828,  iv.  441. 
Nations,  law  of,  i.  43,  iv.  00. 
Nativi,  ii.  93. 
Natural  liberty,  i.  125. 

life,  i.  132,  ii.  121. 

persons,  i.  128. 
Natural-bom  subjects,  i.  300,  871. 
Naturalization,  i.  374,  ii.  250. 
Nature,  crime  against,  iv.  215. 

guardian  by,  i.  401. 

law  of,  i.  89. 
Navigation-acts,  i.  419,  iv.  439. 
Navigations,  destroying,  iv.  248. 
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Navigations,  hard  labour  for  the  benefit  oi, ; 

871 
Navy,'artiol6s  of,  L  420* 
lie  admiOas,  writ  of,  iii.  248. 

exeat  reynum,  i.  187,  266,  it.  122. 
if^'uste  vexes,  writ  of,  iii.  284. 
Necessity,  iv.  27. 

homicide  by,  iv.  178. 
Negative  in  oorporations,  L  478. 

of  the  king,  i.  164. 
Neglect  of  dutj,  aotion  for,  iii.  166. 
Negligence  of  officers,  It.  140. 
Negligent  escape,  iii.  415,  W.  129. 
Negro,  i.  127,  426,  iL  402. 
Neife,  U.  94. 
Nembda,  UL  849. 
New  assignment,  iii.  811. 

trial,  iiL  887,  It.  861,  48a 
News,  false,  It.  149. 
Next  of  kin,  U.  224. 
Nient  culpable^  plea  of;  !▼.  880. 
Night,  in  baiglary,  wiiat,  W.  224. 
Night-walkers,  iv.  292. 
A'iMl  dieit.  Judgment  bj,  iiL  296,  897. 
retom  of,  to  writs,  iii.  282,  M»p.  14 
NihU  debet,  plea  of,  iu.  806. 
Nisi  prius,  eonrts  of,  iii.  68. 
Justices  of,  iiL  60,  iv.  266. 
trial  at,  iU.  864,  iv.  861. 
writ  of,  UL  864,  app.  10. 
NobUity,  L  896. 

its  uses,  L  167. 
Nocturnal  crimes,  how  prvfeated  or  rcawted.  Ii 

180. 
Non  assumpsit^  iiL  806. 

infra  sex  tamos,  iiL  808. 
compos  maUis,  L  804,  iL  291,  497,  W.  24,  M 
eul,  iv.  889. 

eulpabilis,  plea  of,  iiL  806,  W.  889. 
decimando,  prescriptioii  de,  ii.  81. 
est  factum,  plea  of,  iiL  806. 

inventus,  retam  of,  iiL  288,  app.  14, 15^  1ft 
obstante,  t  842,  iL  278,  It.  401. 
prosequitur,  iiL  296. 
sum  iftformatus,  Jadgmeni  hj^  iiL  897. 
Non-claim  in  fines,  ii.  864. 

of  infants,  L  466. 
Non-conformity,  iv.  61,  482. 
Non-Juror,  It.  124. 

Non-payment  of  ecclesiastioal  dn«i»  IiL  89. 
Non-residence,  ii.  822. 
Nonsuit,  iii.  296,  816,  876,  app.  6. 
[     Judgment  as  in  case  of,  iiL  867. 
Non  user,  ii.  168. 

Northern  borders,  rminne  on.  It.  244. 
Northumberland,  thefl  in,  iv.  288. 
Norman  conqnest,  i.  199,  iv.  414^  416. 

Norman  isles,  L  107. 
Nose,  cutting  off  or  slitting.  It.  207,  247,  877. 
Not  guilty,  plea  of,  iii.  806,  app.  10,  iv.  M 

app.  8. 
Note  of  a  fine,  ii.  861,  i^p.  16. 

hand,  ii.  467. 
Notice  in  ejectment,  iiL  208,  app.  8. 

of  trial,  iii.  867. 
Novel  disseisin,  assise  of,  iii.  187. 
Novels,  in  the  eivU  law,  L  81. 
Nudum  pactum,  ii.  446. 
Nul  disseisin,  plea  of,  iiL  806^  iL  app.  1& 
tiel  record,  iiL  881. 
tort,  plea  of;  iiL  806. 
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NoncnpfttiTe  wilU,  ii.  600. 
Nurture,  guardUn  for,  i.  461. 
Nuisance,  abatement  of,  UL  6. 

assise  of,  iii.  22  L 

eooimon,  \r.  166. 

priTate,  iii.  216. 

Oath  ex  oj^cio,  iii.  101,  447. 

of  the  party,  iii.  881,  487. 
Oaths  to  the  government,  reftisal  or  neglect  to 
take  them,  i.  868,  in.  116,  128. 

Toluntary  and  extra-judicial,  it.  187. 
Obedience  to  parents,  i.  452. 
Objects  of  the  laws  of  England,  i.  121. 
Oblij^ation  of  human  laws,  i.  57. 

or  bond,  ii.  340,  app.  13,  iii.  app.  19. 
Obstructing  of  process,  iv.  129. 
Occupancy,  U.  3,  8,  258,  400. 
Odhal  nght,  ii.  45. 
Odio  ft  atia,  writ  df^  iii.  128. 
(Koonomy,  public,  offences  against^  It.  162. 
Office  found,  iii.  259. 

inquest  of,  iii.  258. 
Officers,  arrest  by,  \f.  292. 

killing  them  in  executing  their  office,  It.  200. 

of  courts,  their  certificates,  iii.  836. 

rcfu»al  to  admit,  iii.  264. 

removal  of,  ib. 
Offices,  i.  272,  ii.  86. 

and  pensions,  duty  on,  i.  827. 
Ojfirio,  oath  rr,  iii.  101,  447. 
(Heron,  laws  of,  i.  419.  iv.  423. 
Opening  counsel,  iii.  306. 
Opprt'ssion  of  crown,  how  remedied,  i.  244. 

magi^ttrate;*,  iv.  141. 
Option  of  the  archbishop,  i.  381. 
Optional  writs,  iii.  274. 
Orchards,  robbing  of,  iv.  233. 
Orleal,  trial  by,  iv.  342,  414,  425. 
Orler  of  session?,  iv.  272. 
OpJers,  holy,  i.  388. 

Original  contract  of  king  and  people,  i.  211,  233. 
society,  i.  47. 

conveyance**,  ii.  310. 

of  a  deed.  ii.  I'OO. 

proces",  iii.  27*J. 

writ,  iii.  272,  app.  7,  13. 
Oq»hanage,  ii.  o\\K 
Oi'ium  ercl^sur.  dower  ad,  ii.  132. 
OTer*eer9  of  the  poor,  i.  3'»9. 
Overt  act  of  trea«»on,  iv.  79,  80,  357. 

market,  ii.  441). 

p^jun'l.  iii.  12. 
Ouster  of  chattels  real,  iii.  198. 
freeholJ.  iii,  107. 

fhtttrrlrnuitn.   ii.   ilH. 

(Mtlawry.  i.  142,  iii.  284,  app.  16,  iv.  319. 
Owling.  IV.   1.>I. 
f/yr.  iii.  :!•*'.<.  app.  22. 
and  termmrr,  commis<«ion  of,  iv.  209,  app.  1. 
ju*tices  of,  killing  them,  iv.  14. 
Or/'.-,  iv.  340. 

Pains  and  penalties,  act  to  inflict,  iv.  259. 
ruf.  matter  m,  ii.  2'»4. 

tHal  /»rr,  iii.  341»,  iv.  349. 
Palace  court,  iii.  70. 
Palatine  counties,  i.  117,  iv.  431. 

their  courts,  iii.  78. 
PandecU.  i.  81. 

diacovered,  i.  17,  81. 


Panel  of  Jorort,  iU.  863,  it.  802,  860. 
Papal  encroachments,  W.  104. 

proceas,  obedience  lo,  !▼•  116. 
Paper  book,  iii.  817,  407. 

credit,  i.  880,  U.  466,  It.  441. 
Papirian  code,  i.  81. 
Papists,  children  of,  t  449,  461. 

incapaciUea  of,  ii.  267,  2M. 

laws  against,  iv.  66,  87,  482. 
Paramount,  lord,  iL  69,  91. 
ParaphemaUOf  ii.  486. 
Paravail,  tenant,  U.  60. 
Parcels  in  a  conveyance,  IL  app.  1,  2,  4. 
Parceners,  iL  187. 
Parco  Jraeto,  writ  de,  iii.  146. 
Pardon,  iv.  816,  887,  876,  896. 

for  diacoveriiif  aeoomplioce  or  fodfiw,  !▼. 
881. 

not  pleadable  to  impoachwimt,  L  886,  !▼.  261, 
899,440. 
Pardoning,  prerogsliTe  of^  L  269,  !▼.  697. 
Parent  and  child,  i.  446. 

injuries  to,  iii.  140. 
Parental  power,  i.  462. 

Parents,  ke.,  their  contoii  to  mftiriaf%  L  487. 
Pare*  eurtii,  ii.  64. 

trial  per,  iu.  860. 
Parish,  i.  112. 
Parish-clerk,  L  896. 
Park,  ii.  88,  416. 
Parliament,  i.  141,  147,  iv.  412,  425,  428,  440. 

court  of  the  king  in,  iv.  259,  268. 

disuse  of,  iv.  437. 

of  France,  i.  147. 

power  of,  i.  160. 

rolls,  i.  182. 

summons  of,  i.  150. 
Parliamentum  indoctum,  i.  177. 
Parol  conveyances,  ii.  297. 

demur  of,  iii.  8(X). 

evidence,  iii.  369. 

or  pleadings,  iii.  293. 
Parricide,  iv.  202. 
Parson,  i.  384. 

imparsonee,  i.  391. 
Particular  estate,  ii.  165. 

tenants,  alienation  by,  ii.  274. 
Parties  to  a  deed,  ii.  298,  app.  2,  8. 

fine,  ii.  355. 
Partition,  ii.  189. 

deed  of,  ii.  323. 

writ  of,  ii.  189,  iii.  802. 
Partnership,  cognisable  in  equity,  iii.  487. 
Pa.«<sports,  i.  259. 

violation  of,  iv.  68. 
Pasture,  common  of,  ii.  88. 
Patents,  ii.  346 

for  new  inventions,  iv.  169*. 

of  peerage,  i.  400. 
precedence,  iii.  28. 
Patent-rolls,  ii.  846. 

writs,  ib. 
Patema  p^trmis^  ii.  236. 
Putnam,  trial  prr,  iii.  849,  iv.  349. 
Patronage,  ii.  21. 

disturbance  of.  iii.  242. 
Pauper-causes,  iii.  400. 
Pawns,  ii.  4A2. 
Payment  of  deceased*s  debts,  ii.  611. 

money  into  court,  iii.  804. 
Peace  and  war,  right  of  making,  L  267. 
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Peftce,  breach  of,  iy.  142. 

clerk  of,  iv.  272. 

commi&tsiou  of,  i.  351,  iv.  270. 

consenration  of,  i.  349. 

justices  of,  i.  840,  iv.  271,  281,  290,  292,  428. 
conviction  by,  iv.  281. 

offences  against,  iv.  142. 

security  for,  iv.  251,  254. 

the  king's,  i.  118,208,  350. 
Peeulatu9,  iv.  122. 
Peculiars,  court  of,  iii.  05. 
Pecuniary  causes,  in  ecclesiastical  courts,  iii.  88. 

legacies,  ii.  512. 
Peerage,  benefit  of,  in  offences,  iv.  867. 
Peeresses,  i.  401. 
Peers,  great  council  of,  i.  227,  228. 

hereditary  counsellors  of  the  crown,  i.  227. 

house  of,  i.  155,  iii.  57. 

pedigrees  of,  iii.  100. 

privilcgeB  of,  i.  401,  iii.  359,  iv.  258,  278,  867. 

protests  of,  i.  108. 

proxies  of,  ib. 

trial  by,  i.  401,  iv.  260.  348. 
Peine  forte  ct  dure^  iv.  825. 
Penal  statutes,  i.  88,  iv.  429. 
Penalty  of  a  bond,  iii.  434. 
Penance,  commutation  of,  iv.  106,  217,  276. 

for  standing  mute,  iv.  325. 

in  ecclesiastical  courts,  iv.  106,  275,  868. 
Pendente  lite,  administration,  ii.  503. 
Penitentiary  houses,  iv.  371. 
Pension,  ecclesiastical,  i.  283,  ii.  40. 

from  the  crown,  i.  176. 
duty  on,  i.  327. 

from  foreign  princes,  iv.  122. 
Pensioners  excluded  from   the  house  of  com- 
mons, i.  170. 
People,  i.  800. 
Per  et  cui,  writ  of  entry  in,  iii.  181. 

my  et  per  toutt  seisin,  ii.  182. 

quod,  iii.  124. 

writ  of  entry  in,  iii.  181. 
Peremptory  chnlleTige,  iv.  853,  896. 

mandamus^  iii.  Ill,  205. 

writ,  iii.  274. 
Perfection  of  the  king,  i.  246. 
Perjury,  iv.  137. 

in  capital  cases,  iv.  138,  196. 
Permissive  waste,  ii.  281. 
Pernancy  of  profits,  ii.  103. 
Perpetual  curate,  i.  394. 

Perpetuating  the  testimony  of  witnesses,  iii.  450. 
Perpetuity  of  the  king,  i.  249. 
Persecution,  religious,  iv.  40,  428,  482. 
Person,  injuries  to,  iii.  119. 

larceny  from,  iv.  241. 

offences  ngnini-t,  iv.  177. 
Personal  actions,  iii.  117. 

where  they  die  with  the  person,  iii.  802. 

assets,  ii.  510. 

chattels,  ii.  387. 

security,  i.  129. 

things,  ii.  384. 

tithes,  ii.  24. 
Personating  others  in  courts,  &o.,  iv.  128. 

proprietors  of  stock,  iv.  248. 
persons  artificial,  i.  123,  407. 

natural,  i.  123. 

righto  of,  i.  122. 
Peter-pence,  iv.  107. 
Petition  of  appeal,  iiL  464. 
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Petition  of  bankraptey,  iL  480. 

right,  i.  128,  ui.  256,  iv.  487. 
Petitioning,  right  of,  L  148,  It.  147. 

tumultuous,  ib. 
Petty-bag  office,  iii.  49. 

constables,  i.  855. 

jury,  iii.  851. 

larceny,  iv.  229. 

seijeanty,  iL  81. 

session,  iv.  272. 

treason,  iv.  76,  208. 
Pews,  ii.  429. 

Physicians,  &o.,  iii.  122,  It.  197. 
Pi^udre,  court  of^  iiL  82. 
Pignwiy  ii.  159. 
Pillory,  iv.  877. 
Piracy,  iv.  71. 

Piscary,  common  of,  ii.  84,  40. 
Placemen  excluded  from  the  house  of 

i.  176,  iv.  440. 
Plagiarii,  iv.  219. 

Plague,  irregularity  during,  It.  161. 
Plaint,  iii.  278. 
Plaintiff,  iii.  26. 
Plantations,  L  108. 

destroying  of,  iv.  246. 
Planto,  destroying  of,  iv.  246. 

stealing  of,  iv.  288. 
Plea,  at  law,  ii.  app.  18,  iii.  801,  app.  10,  22. 

in  bar  of  execution.  It.  896,  app.  6. 
equity,  iii.  446. 

to  indictment,  iv.  882,  app.  8. 
Pleadings,  iii.  298,  iT.  427. 
Pleas  of  the  crown,  iii.  40,  It.  2,  424. 
Pleasure  of  the  king,  how  nndentood,  b.  121. 
PlebiacUa,  i.  80. 
Pledge,  ii.  462. 

estates  in,  iL  167. 
Pledges  of  appearanee,  iii.  280,  app.  7, 11 
battel,  iii.  app.  4. 

prosecution,  ii.  app.  14,  17,  iiL  274,  wf^  If 
8,  7,  8,  18. 
Plegii  de  proeegtiendo  in  repleriiiy  iiL  147. 

retomo  habendo,  iii.  147. 
Piena  probatio,  iii.  870. 
Plenarty,  iii.  248. 
Plenum  dommium,  ii.  812. 
Plough-bote,  ii.  86. 
Pluriee  habetu  corpus,  iii.  185. 

writ,  iiL  288,  app.  16,  It.  819. 
Pocket-sheriffs,  L  842. 
Poisoning,  iv.  196. 
Police,  offences  against,  !▼.  162. 
Policies  of  insuranoe,  iL  468,  ir.  441. 

court  of,  iii.  74. 
Political  liberty,  i.  126. 
Poll,  deed,  ii.  296. 
Polls,  chaUenge  to,  Ui.  861,  It.  862. 
Polygamy,  L  486,  It.  168. 
Pone,  writ  of,  iU.  84,  87,  196,  280^  app.  S,  It. 
Poor,  i.  859. 

Poor-laws,  L  181,  869,  It.  482. 
Poor-settlements,  L  862. 
Pope,  his  authority,  how  duMllahed,  ir.  M 
421,  428,  480. 
encroaohmenta,  it.  104,  419,  426. 
jurisdiction,  defendiiig  It,  It.  87,  III* 

reconciliation  to,  !▼•  87. 
popery,  iv.  66. 
Popish  books,  inortliig  or  MlHoi,  ir.  118.     - 

priest,  W.  67,  87,  ll£ 
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popish  reciisaDU,  it.  66,  124. 

■^minanes,  education  in,  i.  451,  it.  55,  115. 
raaintaining,  iv.  115. 
popular  actions,  ii.  437,  iii.  161. 
Portions,  method  of  raising,  ii.  app.  7. 
Port-rcere,  ir.  418. 
Ports  and  haven)*,  i.  264. 
Positire  proof,  iii.  871. 
Pouf  eomUatu*^  i.  348. 

neglecting  to  join,  iT.  122. 
PottfMfio  Jratru^  ii.  227. 
Pcv9!«ession,  actual  right  of,  iii.  180. 

apparent  right  of,  iii.  177,  179. 

estates  in,  ii.  108. 

naked,  ii.  195,  iii.  177. 

property  in,  ii.  389. 

right  of,  ii.  11)6. 

writ  of,  iii.  202,  412,  app.  12. 
Posaes-^ory  action,  ii.  198,  iii.  180. 
Possibilities  not  assignable,  ii.  290. 
Po»t,  writ  of  entry  in,  iii.  182. 
Post-diweisin.  writ  of,  iii.  188. 
Pcntfa,  iii.  38*J,  app.  11. 
post-fine,  ii.  3')(). 

Posthumous  children,  i.  130,  ii.  169. 
Pofit-letten^.  stealing,  iT.  239. 
Post-man  in  the  exchequer,  iii.  28. 
Po-t-office.  i.  321. 

mi!*l>ehaTiour  of  its  officers,  iT.  284. 
pound,  iii.  12. 
Poun'l<*po.  i.  310,  iv.  437. 
Pouri'l-brvjioh,  iii.  1-10, 
pMW-liko.  ouitinp.  It.  213. 
Power  of  the  crown,  i.  2')0. 

p»*rent,  i.  4'»'J. 
Poyninjc-i  luw.  i.  1<)2.  103. 
/''-./riy..,  writ  cf,  iii.  274. 

I'j  r.;y/i//,  writ  ot",  iii.   lOo. 

C'.inrn  'H  recoverie-*,  ii.  358,  ftpp.  17. 
fine**,  ii.  .''».'»o.  ^pp,  14. 

tenant  t'>,  iii.  ]H'2. 
P-:r^'tunirr,   jr.    103.   4'J8. 
I*raDt'«r'«  edict-*,  i.  HO. 
I'r-  -Ml  lienre,  iii.  ^IH. 
rreheii'l'irv.  i.  '•>X'\. 
Prei^.d.t.c.-.  i.  ■2-2h,  272.  iii.  105. 

of  r«»y.il  family,  i,  li.O. 

pati'nt  "f.  iii.  i!S, 

taM*'  of.  i.  4n5. 
Pre.-»'i«Tjt  ("rjilitinn?,  ii.  lot. 
Pr»'oe}t  "f  election  to  parliament,  i.  178. 
Pre-r-ntrrirt.  i.  4-'.  I. 
Pp--li>tl  tithe,  ii.  1^4. 
Pr--empti..n.  i.  'JST,  iv.  110,  424,  439. 
Pr*'>rj;inrv.  plea  of,  iv.  '.V.)\. 

trill  ..f,  i.   |:>«;,  iv.  305. 
Premi«*r  !*«'rjeant,  iii.  2H. 
Prt'mi-*'"*  <.f  a  .leed.  ii.  2'.»H.  app.  1.  2.  3. 
Pr.»r  .tritiv...  i.  141.  '2M ,  25:!.  iv.  431,  432. 

c%ii-. .«  f.f  it^  increa-'o  and  «lt'cline,  ir.  433. 

conij-arxtive  review  »if,  i.  :M0,  iv.  440. 

c-'ntempt"*  airainxt.  iv.   122. 

C"pyri>;ht<*.  ii.  41*>. 

C'Urt,  ii.  5o'.*,  jij.  ♦*„',. 

felonies  «^ain««t,  iv,  '.*S. 

prop.Tty  by,  ii.  408. 
Prescript  ion,  ii.  2«;3. 

corporations  by,  i.  473. 

lime  of,  ii.  31. 
Presentation  to  benefice^,  i.  3H.S,  ii.  23. 
PfMentAtiTe  advowsous,  ii.  22. 


Presentmflot  of  copyhold  forreiidMrt,  iL  809. 

offenoofl,  It.  801. 
President  of  the  eoaneil,  L  280. 
Press,  liberty  of,  It.  151. 
Pressing  of  seamen,  L  420. 

to  death,  iT.  828. 
Presumptions,  iii.  871. 
PresamptiTO  eTidenoe  of  felony,  It.  868. 

heir,  U.  208. 
Pretended  titles,  selling  or  baying,  It.  186. 
Pretender  and  his  tons,  treanons  rsUtiBg  to,  !▼• 

91. 
ProTention  of  crimes.  It.  251. 

homicide  for.  It.  180. 
Price,  ii.  446,  454. 
Priest,  i.  888. 
Pnmm  prtc—^  i.  881. 
Primary  conTeyances  iL  800. 
Frimer  /ine,  ii.  850. 

teuin,  ii.  66,  87,  It.  418. 
Primogeniture,  L  194,  iL  214,  It.  421. 
Prince  of  Walea,  L  225. 
Princes  of  the  blood  royal,  L  226. 
Princess  of  Wales,  Tiolating  her,  L  226,  It.  81. 

royal,  i.  225. 
Tiolating  her,  i.  225,  It.  81. 
Principal  and  accessory,  iT«  84. 

challenge,  liL  868. 
Prior,  i.  155. 
Priority  of  debts,  U.  511. 
Prisage,  i.  815. 
Prison,  breach  of,  It.  180. 
Prii,  iT.  339. 
Private  act  of  parliament,  L  86,  iL  844. 

nuisance,  iii.  210. 

persons,  arrest  by,  It.  298. 

wrongs,  iii.  2. 
Privately  stealing  from  the  person.  It.  241. 
PriTies  to  a  fine,  ii.  8oo. 
Privilege,  i.  272. 

bill  of,  iii.  289. 

from  arrest«(,  ib. 

of  parliament,  i.  168. 

writ  of,  i.  105. 
Privileged  places.  It.  129. 

villenage,  ii.  98. 
Prii'iUgta,  i.  46. 
PririUgium  cleneaUy  iT.  865. 

property /?rop/fr,  ii.  894. 
Privy  council,  i.  229. 

counsellor,  killing  or  attempt  to  kill,  L  282, 
iT.  100. 

pan»e,  i.  834. 

seal,  ii.  347. 

signet,  ib. 

forging  them,  it.  89. 

tithes,  i.  387. 

verdict,  iii.  877.  it.  860. 
Prize  cuu!«es,  iii.  108. 

commission  of,  iii.  69. 
Probable  presumption,  iii.  871. 
Probate  of  will,  ii.  608. 
Procfdfndo,  writ  of,  i.  358,  iiL  109. 
Proce.H^.  civil,  iii.  279,  app.  18. 

criminal,  iT.  318. 

ob!«tructing  its  ezecntion.  It.  129. 
Prochnn  amy,  i.  404. 
Proclamations  by  the  king.  L  270,  It.  481. 

of  a  fine,  ii.  852.  app.  16. 
estrays,  i.  298. 

on  attachment  in  chanoery,  ilL  444. 
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Proclamations  on  exigent,  iii.  284,  app.  16,  iy. 
819. 
the  riot-aot,  iy.  148. 
writ  of,  iii.  284,  app.  16. 
Proctor,  iii.  25. 
Procuration-money,  It.  158. 
Prodigals,  i.  806. 
Profaneness,  vr.  59. 
Pro/ert  in  euria^  iii.  app.  22. 
Profession,  religious,  i.  182. 
Professor  of  the  laws,  his  duty,  i.  85. 
Profits  of  courts,  i.  289. 
Progress,  royal,  i?.  411. 
Prohibition,  declaration  in,  iii.  118. 

writ  of,  iii.  112. 
Promises,  iii.  158. 
Promissory-note,  ii.  467. 
Promulgation  of  laws,  i.  45. 
Proofs,  iii.  867. 

in  ecclesiastical  courts,  iii.  100. 
Proper  feuds,  ii.  58. 
Property,  i.  138,  ii.  1,  2. 

crimes  against,  iv.  229. 

iiguries  to  personal,  iii.  144. 
real,  iii.  167. 

right  of,  ii.  197,  iii.  190. 
Prophecies,  pretended,  It.  149. 
Proprietary  governments  in  America,  i.  109. 
ProprUtate  probanda^  writ  de,  iii.  148. 
Prorogation  of  parliament,  i.  187. 
Prosecution  by  the  king,  i.  268. 

expenses  of,  iv.  862. 

malicious,  iii.  126. 

of  offenders,  iv.  801. 
Protection  of  children,  i.  450. 
of  embassadors,  i.  258. 

writ  of,  iii.  289. 
Protector,  i.  248. 
Proteet  of  bills  and  notes,  ii.  469. 

lords  in  parliament,  i.  168. 
Protestant  dissenters,  iv.  58. 

succession,  i.  216,  217. 
treason  against,  iv.  91. 
Protestation,  iii.  811,  app.  28. 
Province,  i.  112. 
Provincial  constitutions,  i.  82. 

governments  in  America,  i.  109. 
Proving  will  in  chancery,  iii.  450. 
Provisions,  papal,  i.  60,  iv.  107. 

selling  unwholesome,  iv.  162. 
Proviso^  trial  by,  iii.  357. 
Provisors,  statutes  against,  iv.  110,  &c. 
Proxies  in  the  house  of  lords,  i.  168. 
Puberty,  age  of,  iv.  22. 
Public  act  of  parliament,  i.  85. 

verdict,  iii.  877,  iv.  860. 

wrongs,  iv.  1. 
Publication  of  depositions,  iii.  450. 
Purritia,  iv.  22. 

Puis  darrein  continuance^  plea,  iii.  316. 
l*uinn>  barons  of  the  exchequer,  iii.  45. 

justices,  iii.  41. 
Pulling  down  churches,  houses,  &c.,  iv.  148. 
Pulsation,  iii.  120. 
Punishment,  iv.  7. 

capital,  iv.  9,  18,  236*  441. 

certainty  of,  iv.  377. 

end  of,  iv.  11,252. 

infliction  of,  iv.  258. 

measure  of,  iv.  12. 

power  of,  iv.  7. 
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Punishment,  severity  of.  It.  16. 
Pur  outer  vU,  tenant  to,  ii.  120. 
Purchase,  t  216,  ii.  241. 

of  writs,  iii.  278. 
Purchaser,  first,  IL  220. 
Pure  villenage,  ii  90. 
Purgatio  mdgarit,  iv.  842. 
Purgation,  canonical,  iiL  842  It.  868. 

oath  of,  iU.  100,  447. 
Purpresture,  iv.  167. 
Pursuit  of  remedies,  ill.  270. 
Purveyance,  L  287,  iT.  116,  424,  489. 
Putting  in  fear,  iv.  242. 

QuadruplieatiOf  iii.  810. 

Qualification  for  killing  game,  U.  417,  It.  17& 

of  electors  to  parliament,  L  170. 
jurors,  iii.  862. 
justices  of  the  peace,  i.  852. 
members  of  parliamenty  L  176. 
Qualified  fees,  ii.  109. 

property,  IL  891. 
Quantum  meruit^  iiL  168. 

vaUbatf  ib. 
Quare  elauMum  frtgii^  iiL  281. 

^cdi  infra  terminvm,  writ  of,  iiL  207. 

impedit,  iii.  246. 

ineumbravit,  Hi.  248. 

non  admint,  writ  of,  iiL  260. 
Quarantine,  iL  186. 

irregularity  in,  iv.  161. 
Quarrelling  in  church  or  ehvrohywd,  ir.  141 
Quartering  of  soldiers,  L  414^  416. 

traitors.  It.  92,  876. 
Quarter-sessions,  court  of,  iv.  271. 
Quarto  die  po$t^  iiL  278. 
Quashing,  ui.  808,  iv.  82a 
Quays,  i.  264. 
Que  estate,  ii.  264. 
Queen,  i.  219. 

Anne's  bounty,  i.  286. 

compassing  or  imagining  Imt  dMlhp  L  228,  i% 
76. 

consort,  L  219. 

dowager,  i.  224. 

gold,  i.  221. 

her  attorney  and  soUeitor,  L  220^  iiL  2& 
revenue,  i.  221,  222. 

regnant,  L  219. 
her  husband,  L  224. 

violating  her,  L  224,  It.  81. 
Question,  or  torture,  iv.  826. 
Qui  tarn  actions,  iii.  162,  iT.  808. 
Quia  domimu  remitU  auiam,  writ  of  xifklk  'A 
195. 

emptoree,  statute  of,  iL  91,  It.  426. 
Quick  with  ohUd,  iv.  806. 
Quiet  ei\{oyme&t,  eovenant  for,  iL  app.  lOi 
Quinto  exaetut,  iiL  288,  app.  16,  It.  818. 
Quit-claim,  ii.  ^p.  16. 

rents,  ii.  42. 
Quo  minu4,  writ  of,  iii.  46,  286^  ^p.  19. 

warranto,  information  in  nature  <^  L  486^  ft 
263,  iv.  812,  441. 
writ  of,  iii.  262. 
Quod  ei  deforeiai,  writ  of,  iiL  108. 

permittat,  writ  of,  iii.  240. 
proitemere,  writ  of,  iiL  221. 
Quorum  claose,  in  eommisiioai,  L  8U. 

Back,  iv.  826. 
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Kftck-rent,  ii.  48. 
Kmnk,  moduM^  ii.  80. 
Kan«om.  it.  88<). 
HApc.  npp^al  of,  iv.  814. 

ill  counties,  i.  117. 

of  women,  ir.  210. 
Hupma,  iv.  •241. 
R:i<iiir^  in  a  deed,  ii.  808. 
Hatutnnhib  parte  bonorum^  writ  die,  ii.  492,  616. 

writ  of  right  de,  iii.  194. 
Rahonabtli*  doi^  ii.  134. 
IUTi^hment  of  cliildren,  iii.  141. 
ward,  ib. 
wife,  iii.  13*J. 
Rending  of  deeds,  ii.  804. 

on  claim  of  clergy,  iv.  867,  441. 
Real  actions,  iii.  117. 

aJ«*et^.  ii.  244.  802. 

chattels,  ii.  386. 

composition  for  tithes,  ii.  28. 

thing**,  ii.  16. 
Rt>a5ion  of  the  Uw,  i.  70. 
Reasonable  part,  ii.  492,  516,  It.  408,  424. 
ReaS'Urance,  ii.  4^)0. 
R*»h«']!ion,  commifision  of,  iii.  444. 
R»'butt*»r.  iii.  810. 
Recall  of  subjects  from  abroad,  i.  266,  It.  122, 

l»»<t». 
Recaption,  iii.  4,  iv.  3G3. 

writ  of.  iii.  151. 
R-'o«'iviTj;;  stolen  goods,  iv.  132. 
R.'oit  i'..  in  a  deed.  ii.  li'iH,  app.  4. 
R''<'1  litiH'd  unimaN.  ii.  o'Jl. 
H'T.jni/anre.  ii.  ^Ml. 

f  r  till'  peace  or  good  behaviour,  iv.  252. 

in   ri  It  lire  of  statute  staple,  ii.  160,  342,  iv. 

I  ;i. 

of  firw.  ii.  app.  l'»,  10. 
R^-C'TiiyHrj-e   in  value,  ii.  859. 
K'MMn.ni-ttion  t»>  the  pope,  &c.,  iv.  87. 
Keor  I.  i.  ♦.'.•.  iii.  lM,  iv.  4l'»j. 

n-.-nnince  by,  ii.  344. 

r   Mtt  of.  iii.  'J  1. 

•  !• '^t  (tf.  ii.  4«")'). 

erii>»«-7/ling  of.  iv.  TJft. 

■  f  ri' t'  iTi-,  ii.  app.  IS.  iii.  817,  app.  3,  9,  21. 
f  r.'.^'.f  entry  or  detainer,  iv.  14H. 
ri   t.  iv.  117. 

Trill  Ky.  iii.  '.V\^^. 

T'lr  i*  11,:  "f,  iv.   IL'H. 
R  •  ^  I  :ri    uinuji  Inquflam,  iii.  8  t.  87.  105 
K«*.  .T.  ry.   c<»mm<>n,   ii.  1U»,  1*71,  857,  app.  17, 
IV    Vj'». 

in  r  i!n".  ii.  859,  app.  19. 

r«  v.-r-  il  <.f.  when  sutfered  of  copyhold,  ii.  3G8, 
111    1  •■•'.♦. 

r  !'.  ii.    ■.'»*^.  app.  17. 
r.*HT.'irit.  iii.  :;io.  iv.  :'.4H. 
R  .  t.  r  ..f  fi  rhurrh,  i.  8H|. 
R".rri  il  t;the«*,  i.  :'.SH. 
R.r.i*  irjt",  p  >pi-h.  iv.  55,  124. 
Ii'-'i*ti'\ ::  j'i'liri.*,  iii.   8*>1. 

/.''  UI,,.,ium  .,f  a  derd.  ii.  299.  app.  1,  3. 

Re-  li--»i'in.  writ  of.  iii.  IHS. 

F.«p  iff  «■-  of  injurie**,  iii.  2. 

R-f.-rvnc*'  to  masters  in  chanrery,  iii.  453. 

R'-frmation  of  religion,  iv.  480. 

Rf-fu-ri'  of  a  clerk,  i.  8H9. 

K^'jftlni  majora  ft  min>>r(i,  i.  241. 

B<»gnrl,  court  of,  iii.  71. 

Regardant,  villeins,  ii.  93. 


Regent,  i.  248. 

queen,  i.  219. 
Regiat«r  of  deedi,  ii.  343. 
marriages,  iv.  163. 
seamen,  i.  419*. 
Reffutrum  omnium  bremum,  iii.  188. 
Regnant,  queen,  i.  219. 
Regrating,  iv.  160. 
Rejoinder,  iii.  810. 

in  error,  iii.  app.  26. 
Rehearing,  iii.  453. 
Relation  back  in  bankmptej,  ii.  486. 
forfeiture,  iT.  381,  386,  387. 
Judgments,  ui.  420,  421. 
Relations,  private,  i.  422. 

public,  i.  146. 
Relative  righU  and  duties,  L  123,  146. 
Relator,  in  informations,  iii.  264,  427,  it.  306. 
Release  of  lands,  ii.  324,  app.  3. 
Relief,  li.  66,  66,  87,  It.  418,  420,  421. 
Religion,  offences  against,  iv.  43. 
Religious  impostures.  It.  62. 
Hem,  information  ta,  iii.  262. 
Remainder  in  chattels  personal,  it  396. 

of  lands,  i.  164. 

writ  of  formedon  in,  ill.  192. 
Remedial  part  of  laws,  L  66. 

sUtute,  i.  86. 
Remise,  ii.  app.  16. 
Remitter,  iii.  19,  190. 
Removal  of  poor,  i.  864. 
Rent,  ii.  41,  42,  67,  299. 

charge,  ii.  42. 

remeciy  for,  iii.  6,  206,  231,  iv.  441. 

seek,  ii.  42. 

service,  ii.  41. 

subtraction  of,  iii.  230. 
Repftitum  namium,  iii.  149. 
Repleader,  iii.  395. 
Replevin,  iii.  13,  170. 

action  of,  iii.  146. 

bond,  iii.  148. 
Rrplicafw,  iii.  310. 
Replication  at  law,  iii.  309,  app.  4,  23. 

iu  criminal  ca!*es,  iv.  839,  app.  6. 
e<juity,  iii.  448. 
Reports  by  the  master  in  chancery,  iiL  463. 

of  adjudged  cases,  i.  71. 
Representation  in  descents,  ii.  217. 
of  the  crown,  i.  194,  201. 
distribution,  ii.  517. 
parliament,  i.  158. 
Reprieve,  iv.  394. 
Reprisal  of  goods,  iii.  4. 
Reprisals  on  foreigners,  i.  258. 
Republication  of  will,  ii.  379.  602. 
Repugnant  conditions,  ii.  156. 
Reputation,  i.  134. 

injuries  to.  iii.  123. 
Re«iuests,  court  of,  i.  231,  iii.  61. 

for  small  debts,  iii.  81. 
Rere-fiefs,  ii.  57. 
Ke>*cripis  of  the  emperor,  i.  69. 
Rfsroui^  writ  of,  iii.  146. 
Rescue,  iii.  12,  170,  iv.  125.  131. 
UeM-ienoe,  i.  \VM),  892. 
Rfsiduum  of  intestates*  effects,  ii.  614. 
R.-igrmtion,  I.  3s2.  898. 
Kesi.«tanoe,  i.  251,  iv.  486,  440. 
Respite  of  jury,  iii.  3'^4,  app.  10. 
Rr*pondeat  ouiter,  iii.  808,  897,  It.  336. 
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Respondentia^  ii.  458. 
Jiesponsa  prudfntunij  i.  80. 
Restitution  in  blood,  &c.,  It.  402. 
of  conjugal  rights,  iii.  94 
stolen  goods,  iv.  302. 
temporalities,  i.  380,  iy.  421. 
writ  of.  iv.  188,  303. 
Restoration,  a.d.  1000,  i.  210,  W.  438. 
Restraining  statute,  i.  87. 

of  leases,  ii.  320,  iv.  432. 
Resulting  use,  ii.  335. 
Retainer  of  debts,  ii.  511,  iii.  18. 
servants  by  another,  iii.  142. 
Retaliation,  iv.  12. 
Hetomo  habendo,  plegii  de,  iii.  147. 

writ  de,  iii.  150,  418. 
Retraxit,  iii.  290,  390. 
Return,  false  or  double,  i.  181. 
action  for,  iii.  111,  372. 
irreplevisable,  writ  of,  iii.  150. 
of  writs,  iii.  273. 
form  of,  ii.  app.  14,  17,  19,  iii.  app.  3,  6,  7, 
12,  13,  14,  15,  10,  17,  18,  19,  21,  25,  27. 
Return-day  of  writs,  iii.  275. 
Returns  of  the  term,  iii.  277. 
Revealed  law,  i.  42. 

Revenue  causes,  cognizance  of,  iii.  428. 
trial  of,  iv.  281. 
extraordinary,  i.  307. 
ordinary,  i.  281. 
Reversal  of  attainder,  iv.  392. 

judgment,  iii.  411*,  app.  20,  iv.  390. 
outlawry,  iii.  284,  iv.  320,  392. 
Reversion,  ii.  175. 
its  incidents,  ii.  170. 

assignee,  entitled  to  what  remedies,  iii.  158. 
Revertendi  animtu^  ii.  302. 
Reverter,  writ  of,  formed  on,  in,  iii.  192. 
Review,  bill  of,  iii.  454. 
commission  of,  iii.  07. 
Reviling  church  ordinances,  iv.  50. 
Revival  of  persons  hanged,  iv.  400. 
Revivor,  bill  of,  iii.  448. 
Revocation  of  devises,  ii.  370. 
uses,  ii.  335,  330,  app.  11. 
will,  ii.  502. 
Revolution,  a.d.  1088,  i.  211,  iv.  440. 
Rewards  for  apprehending  offenders,  iv.  294, 
205. 
discovering  accomplices,  iv.  331. 
Ridings,  i.  117. 
Right  close,  writ  of,  ii.  00,  iii.  195. 

secundum  eonsuetudincm  manerii,  writ  of,  iii. 
105. 
de  rationahili  parte,  writ  of,  iii.  194. 
mere  writ  of,  iii.  103. 
of  advowson,  writ  of,  iii.  243,  250. 
dower,  writ  of,  iii.  Ib3. 
possession,  ii.  100. 
property,  ii.  107. 
ward,  writ  of,  iii.  141. 
patent,  writ  of,  iii.  105.  app.  1. 
petition  of,  i.  128,  iii.  250,  iv.  437. 
quia  dominus  remisit  curiam,  writ  of,  iii.  195, 

app.  2,  3. 
sur  disclaimer,  writ  of,  iii.  233. 
Rights,  i.  122. 

bill  of,  i.  128,  iv.  440. 
of  persons,  i.  122. 
things,  ii.  1. 
niot,  iv.  125,  142,  140. 
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Riot-act,  iv.  142,  148,  441. 

Riotous  assemblies,  felonious,  iT.  142. 

Rivers,  annoyances  in,  iv.  167. 

banks  of,  destroying,  iv.  248,  245. 

sluices  on,  destroying,  iv.  144. 

thefts  on  navigable,  iv.  288. 
Robbery,  iv.  241. 
Roberds-men,  iv.  246. 
Roguery,  incorrigible,  It.  160. 
Rogues,  ib. 

Romney-marsh,  Iaws  of,  iii.  78. 
Roots,  destroying  of,  It.  246. 

stealing  of,  iv.  288. 
Rope-dancers,  iv.  167. 
Routs,  iv.  146. 
Royal  assent,  L  154,  184. 

family,  i.  219,  225. 
marriages  of,  i.  226*.  !▼.  117. 

fish,  i.  228,  290. 

mines,  i.  295. 
Rule  of  court,  iii.  804,  app.  9. 
Rural  dean,  i.  888. 

deanery,  i.  112. 
Ryder  to  a  bill,  L  188. 

Sabbath-breaking,  iT.  68. 
Saecularii,  iv.  241. 
Sacrament,  reviling  of,  iv.  60. 
Saeramentum  dedsionis,  iii.  842. 
Safe-conducts,  i.  259. 

violation  of,  iv.  68. 
Saint  Martin  U  grand,  court  of»  iiL  80. 
Saladine  tenth,  L  809. 
Sale,  ii.  9,  446. 

of  distress,  iii.  14. 
Salt-duty,  i.  821. 
Salvage,  i.  294,  ii.  458,  460. 
Sanction  of  laws,  i.  56. 
Sanctuary,  iv.  882,  866,  486. 
Sark,  island  of,  i.  107. 
Satisdatio,  iii.  291. 

Satisfaction,  entry  of,  on  reeord,  UL  421. 
Saxon  laws,  i.  64,  iv.  410,  412. 
Scale  of  crimes  and  panishmenta.  It.  18. 
Scandal  or  impertinence  in  bills  in  equity,  ill 

443. 
Scandalum  magnatum,  i.  402,  ilL  128. 
Schire-men,  i.  898. 
Schism,  iv.  52. 
Schoolmaster,  i.  468,  iv.  64. 
Sciences  auxiliary  to  the  study  of  Um  law,  t  88. 
Scire  facias  against  bail,  iiL  416. 
in  detinue,  iii.  418. 
to  hear  errors,  iii.  app.  26. 
remove  a  asurper's  clerk,  UL  248. 
repeal  letters-patent,  iiL  261. 
revive  a  jadgment,  iiL  421. 

jeci,  iii.  app.  26. 
Scold,  common,  iv.  168. 
Scotland,  i.  95,  iv.  292,  806,  427. 
Scots,  or  assessments,  iiL  74. 

peers,  their  election,  i.  168,  It.  117. 
Scripture,  scoffing  at,  !▼.  69. 
Scutage,  i.  810,  iL  74. 
Se  defendendo,  homicide,  L  180,  !▼.  188. 
Sea-banks,  destroying,  iv.  248,  246. 
Seal,  counterfeiting  the  king's,  iT.  88»  89. 

great,  ii.  846.  847>  ilL  47. 

of  a  corporatioa,  L  476. 

privy,  ii.  847. 
Sealing  of  dewlB,  tt.  806,  app.  8^  U^  U. 
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beir  antiqaitj,  ii.  806. 
rks,  i.  264. 
)ying,  i.  294. 
,  L  420. 

'»  wages,  iii.  107. 

or  powers,  coanterfeitiDg,  iv.  24B. 
deliverance,  writ  of,  iii.  160. 
arge,  writ  of,  iii.  289. 
jrjr  coDTeyanees,  ii.  824. 
i.  885. 

ries  of  state,  i.  838. 
i.  295,  344. 

dmdinum^  &c.,  writ  de^  iii.  235. 
tuperoneration€f  writ  </r,  iii.  289. 
68  fur  money,   their  true  coDStmction, 
!9. 

r  for  good  behaTioar,  it.  251,  256. 
cc,  if.  2.j1,  254. 
rson,  i.  120. 

>n  of  women-children,  iv.  209,  212. 
i.  2(10. 
I  instant,  ii.  131. 

of,  ii.  811,  app.  1. 
)f.  iii.  412,  ii.  359,  app.  19. 
of  heriota,  Ac,  iii.  15. 
\idices,  iii.  300. 
?nce,  iii.  3. 

ide  in,  i.  130,  iv.  183. 
rder,  iv.  180. 
na  prohatio,  iii.  370. 
consul  (a,  i.  80,  80. 
/.  i.  Mi. 

iai  fli'ction-^,  i.  ISO,  440. 
-ntiori  in  cbjiiioory,  iii.  444. 
enefiv-e,  iii.  4 IS. 
,  ancient,  iii.  «8. 
»•<  in  cimncery,  iii.  444. 
.  i.  1\.  iii.  27. 
»'r.  iii.  28. 
y.  pniad,  ii.  73. 
ii.  81. 
.,  i.  42:^,. 
y  of.  iii.  142. 

■t\\n\z  tlicir  master's  floods,  iv.  230,  231. 
li'Mi^os  hy  negligence,  i.  431,  iv.  222. 
y  \)\\  iv.  "2;;h. 

r  when  ansiwcrable  for,  i.  420,  430,  431, 
l.'»4. 

•T  of,  i.  42 "i. 
I.  I.  •*-.'». 
feo  l;tl.  ii.  54. 
.  ii.  422. 

prciit.  of  Wale<.  iii.  77. 
■  1  'I'livery,  iv.  Rj>j>.  3. 

;i'i'l    frrtfunrr,   iv.   !»|>p.    1. 

Iii»m«'iif .  i.  1  sr,.  i^s7. 

•r.  IV.  271.  271. 

ii.  .''*\.  iv.    \\2. 

fit.  u.t  ..t.  i.  12S,  217.  iv.  440. 

lit-  ..t  tin*  j'oor,  i.  3*»2. 

h-li.'ry.  ii.   .:'.•. 

y.  .-'  itf-  in,  ii.   170. 

•«•  ot"  joiiitiirt'.  ii.   1  S.'t, 

of   |.iiri.«litijviit,  iv.   \i'k 
OMiKTfiiv'i    ner-!  of,  iii.  73. 

i.   .;'•'.. 
V  •  .    -t.-aling   or    killing  with   intent  to 
IV.  2:;^. 

:,  Court  of.  iii.  70. 
i.  117.  :i:iO.  iv.  202.  413.  427. 
I  court,  in  London,  iii.  80. 


Sheriff's  tonm,  It.  278,  411,  424. 
Shifting  use,  ii.  886. 
Shipmonejr,  tv.  487. 

Ships  in  distress,  plandering  them,  L  2M^  ir 
285,  288. 

malicioasly  destroying,  i.  294,  It.  244. 
Shire,  i.  117. 

Shooting  at  another.  It.  207. 
Shop-books,  iii.  868,  869. 
Shrubs,  destroying  of,  iv.  246. 

stealing  of,  iv.  288. 
Shroud,  stealing  of,  ii.  429,  iv.  285. 
Si  fecerit  U  teeurum,  iii  274,  app.  7. 
Signet,  privy,  ii.  847. 
SignifUavUf  writ  of,  iii.  102. 
Signing  of  deeds,  ii.  805,  app.  8,  12,  18. 
Sign-manual,  ii.  847. 

forging  it,  iv.  89. 
Similitude  of  handwriting,  !▼.  858. 
Simony,  i.  888,  898,  u.  278,  iv.  62. 
Simple  contract,  debt  by,  ii.  465. 

larceny,  iv.  229. 
Sine-cure,  i.  886. 
Single-bond,  ii.  840. 

combat,  iv.  846. 

voucher,  ii.  app.  17. 
Sinking-fund,  i.  882. 
Si  non  omneM^  iii.  69*. 
Six  clerks  in  chancery,  iii.  448. 
Sixpenny  deduction  from  pensions,  &o.,  L  827. 
Slander,  iii.  128. 
Slavery,  i.  418,  423. 
Slaves,  i.  127. 
Sledge,  iv.  02,  376. 
Sluices  on  rivers,  destroying,  iv.  144. 
Small  debts,  courta  for,  iii.  81,  iv.  441. 

tithes,  i.  387. 
Smoke-farthings,  i.  825. 
Smuggling,  i.  317,  iv.  154. 
Socage,  ii.  70,  iv.  410. 

free  and  common,  ii.  79. 

guardian  in,  i.  401. 

villein,  ii.  08. 
S«>ciety,  its  nature,  i.  47. 
Sodomy,  iv.  215. 

Solor  and  .Man.  bishopric  of,  i.  107,  112. 
Sokenians,  ii.  100. 
Soldiers,  i.  4U8. 

wandering,  iv.  164. 
Sole  corporations,  i.  4G9. 
Solicitor,  iii.  20. 

general,  iii.  27. 
Snn  assault  drmrsne^  iii.  120,  800. 
Sophia,  princess,  heirs  of  her  body,  i.  217. 
Sorcery,  iv.  00. 
St»yereignty,  i.  49. 

of  the  ki'ng,  i.  241. 
Soul-jicitt,  ii.  425. 

Soutli-Se>i  Company,  misbehaviour  of  its  offieert, 
iv.  234. 

fund.  i.  331. 
Speaker  of  each  house  of  parliament,  i.  181. 
Speaking  with  prosecutor,  iv.  303. 
Special  adminiNtration,  ii.  500. 

hail.  iii.  2S7.  app.  19. 

bailiff,  i.  345. 

bn«'tarily.  i.  4.'»4. 

case.  iii.  378. 

dennirrer.  iii.  315. 

impiirlance,  iii.  3Ul. 

jury,  iii.  357. 
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Special  matter  in  eridence,  iiL  806. 

occupant,  ii.  259. 

plea,  ill.  305. 

property,  ii.  891. 

session,  It.  272. 

statute,  i.  86. 

tail,  ii.  118. 

▼erdict,  iii.  877,  It.  861. 

warrant,  ir.  291. 
Specialty,  debt  by,  ii.  465,  iii.  156. 
Specific  legacies,  ii.  512. 

relief  in  equity,  iii.  438. 
Spiriting  away  men  and  children,  It.  219. 
Spiritual  corporationB,  i.  470. 

court,  iii.  61. 
dpiritualities,  guardian  of,  L  380. 
Spoliation,  iii.  90. 
Sponaio  judicialis,  iii.  452. 
Springing  uses,  ii.  834. 
Squibs,  IT.  168. 
Stabbing,  iy.  193. 
Stage-plays,  iv.  167. 
Stake  driTen  through  the  body,  vr.  190. 
Stamp-duties,  i.  324. 

Stamping  of  deeds,  ii.  297,  app.  3,  12,  18. 
Stamps,  forging  of,  iv.  248. 
Standard  of  coin,  i.  278. 

weights  and  measures,  i.  274,  275,  It.  275. 
Stannary  courts,  iii.  79. 
Staple  commodities,  i.  315. 
Starchamber,  court  of,  i.  231,  iii.  445,  It.  266, 

310,  429,  433,  437. 
Starrs,  ii.  342,  i?.  206. 
Stated  damages,  iii.  435. 
Statham,  i.  72. 
Statute,  i.  85. 

guardian  by,  L  462. 

merchant,  ii.  160,  iy.  426. 

rolls,  i.  182. 

staple,  ii.  160,  'vr,  428. 
recognizance  in  nature  of,  iL  160,  842,  iT. 
431. 
Statutes  of  a  corporation,  i.  475. 
Stanndforde,  i.  72. 
Stealing  an  heiress,  iv.  208. 
Sterling,  i.  278. 
Steward,  i.  427. 

lord  high,  iii.  38. 
his  court,  iv.  261. 
in  parliament,  iv.  260,  263. 
of  the  university,  his  court.  It.  277. 

of  the  household,  iii.  38. 
his  court,  iii.  76,  iv.  276. 
Stint,  common  without,  ii.  34,  iii.  239. 
Stipulation  iii.  291. 

Stipulation  in  the  admiralty  court,  iii.  108. 
Stirprti,  distribution  per^  ii.  517 

succession  tn,  ii.  217. 
Stocks  for  punishment,  iv.  377. 

of  descent,  male  and  female,  ii.  234. 
Stolen  goods,  receiving,  &c.,  iv.  132,  238. 

marriages,  iv.  209. 
Stoppage,  iii.  306. 

Stores,  embezzling  the  king*s,  iv.  101. 
Strangers  to  a  fine,  ii.  356. 
Striking  in  the  king's  palace  or  courts  of  justice, 

iv.  125,  276. 
Study  of  the  law,  its  discouragements,  i.  31. 
uses,  i.  6. 
restrained  in  London,  i.  24. 
why  neglected  in  the  universities,  L  16. 
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Stultifying  one's  self,  ii.  291. 
Subjection,  civil,  iv.  28. 
Subinfeudation,  ii.  91. 
Subornation  of  peijory,  It.  187. 
Suhpana  ad  teMtifieandunif  iiL  869. 

duces  teeum^  iiL  882. 

in  equity,  iii.  446. 
its  original,  iii.  62. 
Subscription  of  witnesses,  iiL  878L 
Subscriptions,  nnlai^l,  iv.  117. 
Subsequent  conditions,  iL  164. 

evidence,  iiL  404,  464,  466. 
Subsidies,  eeclesiasitiea],  i.  811. 

Uy,  L  808,  810,  iT.  428. 

on  exports  and  importa,  L  816. 
Subtraction  of  conjugal  rights,  iiL  94. 
legacies,  iii.  ^. 
rents  and  serrioes,  iiL  280. 
tithes,  iu.  88,  102. 
Succession  ab  mtetlaio,  IL  616. 

to  goods  and  chattels,  ii.  480. 
the  crown,  L  197,  iv.  440. 
Suffrance,  estate  at,  ii.  160. 
Suffrage,  who  entitled  to,  L  171. 
Suggestion  for  proliibition,  iiL  118. 

prosecution  by,  iv.  809. 
Suicide,  iv.  189. 
Suit  and  service,  ii.  64. 

at  law,  ilL  116. 

in  equity,  iii.  442. 

or  witnesses,  iiL  296,  iL  ftpp.  17. 
Summary  convictions,  iv.  280. 
Summoners,  iiL  279,  iL  app.  14,  I7»  iiL  iml  % 

13. 
Summons,  iii.  279,  app.  6. 

before  conviction,  iv.  282. 

to  parliament,  L  149,  160, 
Sumptuary  laws,  iv.  170. 
Sunday  no  juridical  day,  iii.  278,  290. 
Supertedeatf  writ  of,  i.  868. 
Superseding  commissions  of  baakrapt,  fi.  488b 
Superstitious  uses,  information  of,  lu.  428L 
Supplemental  bill  in  equity,  iiL  44A. 
Suppletory  oath,  ilL  870. 
SuppUeavit,  iv.  268. 
Supplies,  i.  808. 
Supremacy,  It.  480. 

oath  of,  i.  868. 
refusing  it,  iv.  116. 
Supreme  magistrates,  L  146. 

power,  L  49,  146. 
Surcharge  of  eommon,  iti.  287. 
Surplus  of  intestates'  effects,  IL  614. 
Sur-rehutter,  iii.  810. 
Sur-rejoinder,  ib. 
Surrender,  deed  of,  ii.  828. 

of  bankrupt,  iL  481. 
copyholds,  ii.  866,  868. 
Surveyor  of  highways,  L  867. 
Survivorship,  ii.  188,  app.  7. 

of  things  personal,  iL  890. 
Suspension  of  kabeoM  wrpms  aet»  L  ISA. 
Su9  ptr  colL^  iv.  408. 
Swans,  stealing  of^  ii.  804,  ir.  886. 
Swearing,  pro^ne,  iv.  69. 

the  peace,  iv.  266. 
Sweinmote,  court  of^  iiL  72. 
Sycophants,  iv.  286*. 
S^ngrapha^  ii.  296. 
Synods,  i.  279. 
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tUr  posflibilitj  of  iMiM  •xdnot,  iL  124. 

Ale,  ii.  114. 

eraU  ii.  113,  app.  6. 

e,  ii.  114. 

cial,  ii.  118. 

iDt  in,  ii.  112. 

g.  feioDioaH,  iv.  280,  282. 

kwful,  iii.  146. 

or  count,  iii.  298. 

i^  drcumttantibutf  iii.  866,  ftpp.  14,  It.  864. 

rit  of,  iii.  364. 

u  Ux,  IT.  12. 

Ke,  i.  811,  iv.  419,  426. 

i.  313. 
ion  by  the  hoase  of  commons,  L  168. 
,  i.  140,  308,  iT.  426,  489. 
r  annual  amount,  i.  327,  888. 
,  common,  action  against,  iii.  166. 
ical  worda  in  indictments,  it.  806. 
rralities  of  bijthops,  their  oustodj,  L  282, 

iT.  421. 

^Utution,  i.  380,  ir.  421. 
t,  ii.  69. 

tie  prmcipe,  ii.  359,  362. 
r  of  amends,  iii.  16. 
sue,  iii.  313. 
oney,  i.  277,  iii.  303. 
iths,  i.  368,  iT.  124. 

of,  iii.  303. 
lent,  ii.  Hi,  59. 
iUMo.  ii.  118. 
lentAl  lands,  ii.  90. 
fum  of  a  deed,  ii.  208,  app.  1. 
I,  eccle*ia?«tical,  i.  284,  iT.  107. 
porftl.  i.  30'J. 

p,  di-turhancc  of,  iii.  242. 
P8.  ancient,  ii.  6^. 
em.  ii.  78. 

in  Iaw,  cjioign-day  of,  iii.  278. 
•?t  diiv  of,  ill.  277. 
ijfinjil  of,  iii.  275. 
turri««  of.  iii.  277. 
ear",  ii.  14"i,  app.  3,  6,  it.  430. 
urn  yiii  prtt(rrn(,  writ  of  entry  ad,  iii.  176, 

r,  ii.  142. 

rnant,  n.  IM,  328. 

:t,  iv.  .')'».  4.r.*. 

lent.  ii.  11,  12.  373,  489,  499,  .▼.  424,  430. 

lentary  caii.'*e^,  iii.  95. 

than,  i.  4»12,  ii.  88. 

diction  in  equity,  iii.  437. 

iritual  courts,  iii.  97,  iv.  421. 

mto  anrxfxo,  administration  cum,  U.  604. 

m  ctfuna,  iii.  2H8.  app.  14. 

f  writs,   i.  171>,  iii.  274,  append,  patiim. 

pnx'f  of  will  prr,  ii.  608. 

/'T.  iii.  3;j»>. 
\r    2Jl». 

uni-hment.  ir.  23G»,  420. 
)ofe.  IV.  \:\:\,  '.\*VS. 
j^ian  code,  i.  81. 
I  pen«onal,  ii.  384. 

ii.  10. 
t  of,  ii.  1. 

rnin^  Utters,  iT.  137,  144. 
n,  iii.  12<». 

;cusation  to  extort  money,  It.  187. 
r,  ii.  281. 

I,  stealing,  It.  233. 
aitroying,  it.  246. 
.IL— 47 


Tippling,  It.  M. 
Titbet,  L  888,  iL  24. 

oognixAbl«  in  eqaitr,  fit  487. 

of  for«M  Und,  iii  48. 

original  diatribatioB  ot,  L  884. 

■nbtraetion  of,  iU.  88»  1Q2. 
Tithing,  i.  116,  iT.  411. 
Tithingman,  L  116,  868. 
TiUe  of  acta  of  pnriiamtat,  L  188. 

to  Uada,  ii.  196. 

pretended,  eelling  or  bnjiag^  It.  188. 
the  crown,  L  190. 
things  personal,  ii.  400. 
Toleration,  it.  62,  68,  440. 
ToU,  writ  of,  iii.  84,  196,  nop.  1. 
Tongne,  entting  ont  or  disniJing,  It.  808^  88T* 
Tonnage,  i.  816,  It.  487. 
TbfUMra  eUneaiiSt  It.  867. 
TorU,  aotiona  on,  UL  117. 
Tortnre,  i.  188,  iT.  826. 
Tonm  of  the  sherif,  It.  27^  411,  484. 
Tout  Umpt  priti,  m.  808. 
Town,  i.  116. 

Trade,  ita  progrev  in  Snghnd,  iT.  419^  4H 
428,  481,  488,  489. 

oiTenoes  against.  It.  164. 

offensiTo,  IT.  167. 

onlawftal  eiereise  of;  L  427,  iT.  188*. 
Tradesmen,  i.  407. 

actiona  against,  ill.  166. 
Traitors,  ii.  499,  iT.  76. 
Transitory  actions,  iii.  294. 
TransporUtion,  i.  187,  It.  871,  877,  401. 

returning  from.  It.  182,  871. 
TraTerse  of  indictment,  ir.  861. 
offices,  iii.  260. 
plea,  iii.  818. 
Treason,  appeal  of,  ir.  814. 

high,  IT.  75,  428. 

misprision  of,  It.  120. 

petit,  iT.  75,  208. 

trials  in,  iT.  851,  440. 
Treasurer,  lord  high,  iii.  88,  46,  68. 

killing  him,  It.  84. 
Treasure-troTe,  i.  295. 

concealment  of,  i.  297,  It.  121. 
Treaties,  leagnea,  and  alllanoei,  L  867. 
Trebucket,  It.  168. 
Trees,  deatroying.  It.  246,  248. 

stealing.  It.  288. 
7V^jay/«,  iii.  186. 
Trespass,  costs  in,  iii.  401. 

on  lands,  iii.  208,  209. 

the  cAse,  action  of,  iiL  62,  122. 

vi  et  armis,  action  of,  iii.  120,  121,  128. 
Trespassers,  ab  initio^  iii.  16. 
Trial,  iii.  830,  It.  842,  411. 

new,  iii.  887,  It.  861,  488. 
Triennial  elections,  i.  189,  It.  440. 

parliamenta,  i.  158,  It.  487,  440. 
Tnnity,  denial  of,  It.  49. 
Trinoda  ntttssttas,  i.  268,  867,  iL  102. 
Triors,  lords,  iT.  262,  268. 

of  jurors,  iii.  868. 
Tnplteatio,  iii.  810. 
Trithing,  i.  117. 
TriTerbtal  days,  iU.  426. 
TroTer  and  oonToraion,  netiea  of,  fiL  162,  If. 

868. 
Trace,  brenktrt  of^  b.  88i 

eontenmton,  lb. 
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Trasts,  ii.  886,  app.  5,  6. 

where  coguixable,  iii.  481,  489. 
Tub-man,  in  the  exchequer^  iii.  28. 
Tumultaoos  petitioning,  i.  148,  iy.  147. 
Tarbary,  common  of,  ii.  84. 
Turnips,  stealing,  iy.  288. 
Turnpikes,  destroying  of,  iy.  144. 
Tutor,  i.  806,  458,  460. 
Twelve  tables,  laws  of,  i.  80. 
Two  witnesses,   when  neoessarj,  iii.  870,  It. 

866. 
Tyranny,  i.  126,  188. 

Ubiquity  of  the  king,  i.  270. 
Udal  right,  ii.  45. 
Umpire,  iii.  16. 

Unanimity  of  juries,  iii.  876,  ir.  414. 
Uncertainty  of  the  law,  liL  825. 
Uneore  prist,  iii.  303. 
Undersheriff,  i.  845. 
Underwood,  stealing,  ir.  288. 
Union,  articles  of,  i.  06. 

of  Great  Britain,  i.  96,  iv.  427,  440. 
Unities  of  joint  estates,  ii.  180. 
Univerntatii,  i.  469. 
University,  i.  471. 

burgesses  of,  i.  174. 

chancellor  of,  his  certificate,  iiL  886. 

courts  of,  iii.  88,  iv.  277. 

right  of,  to  popish  advowsons,  iii.  251. 

study  of  the  law  in,  i.  26. 
Unknown  persons,  larceny  from,  iy.  285*,  859. 
Uses,  ii.  187,  271,  827,  iii.  52,  iy.  426.  429,  480. 

covenant  to  stand  seised  to,  ii.  888. 

deeds  to  lead  or  declare,  ii.  889,  868,  app.  9, 
10. 

eUtute  of,  ii.  882,  iy.  480. 
Usurpation  of  advowson,  iii.  242. 
franchises  or  offices,  iii.  262. 
Utura  maritima^  ii.  458. 
Usury,  ii.  464,  iv.  116,  158. 
UtuM  frucitL9y  ii.  827. 
Uteriniu  /rater,  ii.  282. 
Uttering  false  money,  iy.  89,  99. 

Vacancy  of  the  throne,  i.  212,  214. 
Vacarius,  Roger,  i.  18. 
Vacating  records,  iy.  128. 
Vacations,  iii.  276. 
Vadium  mortuum,  ii.  157. 

vivum,  ib. 
Vagabonds,  !▼.  169. 
Vagrants,  ib. 

harbourinfc  them,  ib. 
Valor  beneficiorum^  i.  286. 

marittigii,  ii.  70,  88. 
Valuable  consideration,  ii.  297. 
VaWnsors,  i.  403. 
Vassal,  ii.  63. 
Venary,  bensts  of,  ii.  415. 
Venire   facias,  writ  of,  iii.  852,  app.  6,  10,  iy. 

818,  361,  app.  3. 
Ventre  inspiciendo,  writ  de,  i.  456. 

sa  mere,  children  in,  i.  130. 
Venue,  iii.  294. 

when  changed,  iii.  294,  884. 
Vcrbcration,  iii.  120. 
Verdcrors,  iii.  71,  72. 
Verdict,  iii.  877.  npp.  6,  11,  iv.  860,  app.  8,  4,  6. 

fal^e.  iii.  402,  iv.  140. 
\  erge  of  the  court,  iii.  76,  iy.  276. 
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Vert,  yeniflon,  tad  eoyert»  ujorlct  toy  iiL  71. 
Vested  legacy,  ii.  618. 

remainder,  ii.  168. 
Vttitum  nmnnMi,  iiL  149. 
Vicar,  i.  887. 

Vicarages,  when  establiehed,  L  887,  h.  411 
Vicarial  tithe^  i.  887. 
Vice-admiralty  courts,  iii.  60. 
Vicinage,  common  becaoee  of,  IL  88. 
Vieineto,  Jury  <lc,  iU.  869,  886. 
Vicontiel  writs,  iii.  288. 
Vidames,  i.  408. 
View  by  jurors,  iiL  299,  86& 

of  frankpledge,  iy.  278. 
Vill,  i.  116. 
VUlein,  u.  92,  iy.  420. 

in  gross,  iL  98. 

regardant,  ib. 

services,  ii.  61. 

socage,  iL  61,  98. 
Villenage,  ii.  89,  92. 

privileged,  ii.  98. 

pure,  ii.  61,  90. 
Villenous  judgment,  It.  186. 
Vinculo  matrimonii^  divorce  a,  iiL  94. 
Viner,  Mr.,  his  institution,  i.  27. 
Violating  the  queen,  fte.,  i.  224,  it.  81. 
Violent  presumption,  iii.  871. 
Virge,  tenant  by,  ii.  148. 
Virgin  Mary,  %  civilian  and  cuMNUit,  L  21. 
Viscount,  i.  898. 

Visitation-books  of  heralds^  iiL  106. 
Visitor,  i.  480. 

of  civil  oorporationa,  ib. 
colleges,  i.  482. 
hospitals,  ib. 
Vitn^,  iii.  294,  iv.  860. 
Vivo  vadio,  estate  in,  IL  167. 
Voir  dirs,  oath  of,  iiL  883. 
Voluntary  Mcape,  iii.  416,  It.  180l 

jurisdiction,  iii.  66. 

manslaughter,  iv.  191. 

oaths,  iv.  187. 

waste,  ii.  281. 
Vouchee,  in  recoveries,  iL  868,  npp.  18w 
Voucher,  iiL  800. 

in  recoveries,  iL  868,  n^.  18. 
Vulgaris  purgaHo,  iv.  842. 

Wager  of  battel,  iU.  887,  880,  app.  I,  iy.  Ml 
418.  422,  424. 
law,  iii.  841,  iv.  414,  424. 
Wagering  policies,  iL  460. 
Wages  of  members  of  pnrlinamt^  L  174. 

servants,  L  428. 
Waifii.  i.  297. 
Wainage,  iv.  870. 
Wales,  i.  98,  iv.  427,  481. 
courts  of.  iii.  77. 
part  of  England,  L  04. 
prince  of,  i.  226. 
compassing  and  imagining  his  death,  L  fli 
iv.  76. 
princess  of,  L  226. 

violating  her,  i.  226,  iv.  81. 
Wandering  soldiers  and  mariaan,  H.  161 
Want.  iv.  81. 
Wapentakes,  i.  118. 

War  and  peaee,  right  of  laaWnfc  L  S67« 
articles  of,  L  416. 
levying  mffiaaX  Hm  Uq^  It.  81. 
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Ward  by  constablts,  ke.,  t.  866,  !▼.  292,  420. 
Warvlt  and  liveries,  court  of,  til.  268. 
Wardship  in  chivalry,  iL  67,  !▼.  418,  420,  421. 
copyholds,  ii.  97. 
socage,  ii.  87. 
Warrant,  i.  187,  iv.  290. 

of  attorney,  to  confeta  jadgmeat,  ilL  897. 
Warrantia  ch^tm,  iii.  800. 
Warranty  of  chattels  penooAl,  U.  461. 
goods  sold,  iiL  166. 
lands,  ii.  800,  app.  1,  16,  18. 
Warren,  beasts  and  fowls  of,  it.  88. 

robbery  of,  iv.  236. 
in  (iisguisc,  iv.  144. 
Wastf.  ii.  281,  iii.  223. 

how  prevented  in  eqaity,  iii.  488. 

impeachment  of,  ii.  288. 

land%  ii.  14,  90. 

writ  of.  iii.  227. 
Watch,  i.  856,  iv.  292,  426. 
Water,  ii.  14,  18. 

Watermen  overloading  their  boats,  !▼.  192. 
Water-onieal,  iv.  842. 
Ways,  ii.  85. 

and  mean.*,  committee  of,  L  808. 

disturbance  of,  iii.  241. 
Weight!)  and  measures,  i.  274,  iv.  276,  424. 

fjiUo,  iv.  169. 
Weregild,  iv.  188,  813,  418. 
WelN,  property  in,  ii.  6. 
Wf*i-Siixon-ltj)jf^  i.  65,  iv.  412. 
Wh  iU«,  pr.ptTty  of,  i.  223. 
Wharf-,  i.  'l^W. 
Wh.ppnjr,  iv.  372,  377. 
White  reiitM,  ii.  43. 
Whole  hloo.i.  ii.  1»27. 
Witiuw's*  chamber,  ii.  618. 
Wife,  i.  A.V-\. 

bfitterv  of.  iii.  140. 
Will,  defect  of,  iv.  20. 

r!«tatej<  nt.  ii.  146. 

of  the  loni,  ii.  05,  147. 

viciou**,  iv.  HI. 
Will<<  nnl  Tentaroents,  ii.  11,  12,  873,  489,  499, 

iv.  421,  4:50. 
Winchester  mea-^ure,  i.  274. 
Window -t»»x,  i.  325. 
Wine.  Hdultorntion  of,  iv.  162. 

Iicen«*e««,  i,  'I^\K 
Wirchmfl.  iv.  60,  436. 
Withdrawinj?  fr<»m  allegiance,  iv.  87 
WuKfmam,  ii,   129,  149,  413. 


WitneMCt,  iii  869. 

for  prisonm,  iv.  869,  441. 

tampering  with.  It.  126. 

their  ezpeiiMe,  Iii.  869,  It.  862. 

to  deedi,  U.  807. 
Willi,  U.  601. 

trial  by,  iiL  886. 

two,  where  nsetwary,  IiL  870,  It.  866, 
WittemA-gtmoU,  L  148,  It.  412. 
Women,  appeals  by.  It.  424. 

ehildren,  stealing  or  eediMtioa  ^  It.  SOil 

guilty  of  clergyable  feloaiet,  It.  869. 

jary  of,  iiL  862,  It.  896. 
Woodmote,  oonrt  of,  iiL  71. 
Wood-ttealing,  iv.  288. 
WooL  fto.,  transporting.  It.  164,  428. 
Words,  action  for,  iiL  128. 

coeU  in  actions  for,  IIL  40L 

treasonable.  It.  79. 
Work-honse,  iv.  870. 
Worthiest  of  blood,  IL  218. 
Wonnding,  UL  121,  It.  216. 
Wreck,  L  291,  IL  14,  IIL  106,  It.  286. 
Writ,  iU.  272. 

close,  ii.  846. 

of  election  to  parllaoMot,  L  178. 
peerage,  i.  400. 

patent,  U.  846. 
Writs,  forms  of,  iU.  61, 188,  278,  It.  427. 
Writing  of  a  deed,  ii.  297. 

treanon  by,  iv.  80. 
Writings,  stealing  of,  iv.  284. 
Written  eonveyaooee,  ii.  297. 

evidence,  iii.  867. 
Wrongs,  i.  122. 

private,  iii.  2. 

public,  iv.  1. 

Tear,  iL  140. 
and  day,  in  appeals  of  death.  It.  816  886 

continual  claim,  iiL  176. 

copyhold  forfeiture,  iL  284. 

estrays,  i.  298. 

fines,  iL  854. 

murder,  iv.  197,  806. 

wrecks,  i.  292. 
day  and  wante,  iL  262,  It.  886. 
Yearbooks,  i.  72. 
Years,  esUtes  for,  iL  140. 
Yeomen,  i.  406. 
York,  custom  of  the  province  of^  iL  618. 
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